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Abstract: It is difficult to find an injustice committed against the citizen by the state that is greater than the conviction of 
an innocent person. At this stage, it may be tentatively stated that the phenomenon is not insignificant. This theoretical 

article describes the various aspects of the criminal justice system associated with the undesirable outcome of wrongful 
convictions. The paper reviews a series of organizational and forensic aspects that could bring about a bias in 
investigation of the legal truth. Furthermore, a number of psychosocial aspects relating to wrongful convictions, followed 

by practical aspects are described and discussed. It appears that on the practical level the phenomenon cries out for 
changes in the law enforcement system (e.g. implementation of the US Innocence Project or the biometric databank) 
and the need for empirical investigation. It appears that there is still a long way to go before a full understanding can be 

obtained of wrongful convictions and their prevention. One way or another, the authors are of the opinion that greater 
academic and public importance should be assigned to the question of wrongful convictions and perhaps turn the issue 
of truth and falsehood in criminal law into a theoretical and research field in its own right.  
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INTRODUCTION 

The legal reality in which the law enforcement 

system operates in Israel, as in the Western world in 

general, contains instances of wrongful convictions of 

innocent individuals. In the USA, Anthony Ray Hinton 

was recently (2015)  acquitted of the charge of murder, 

being the 153rd person in the history of this country to 

be acquitted after having been sentenced to the 

harshest of penalties – the penalty of death. According 

to Huff, Rattner & Sagarin (1996), the number of 

wrongful convictions of innocent people in the USA 

ranges from one half to one percent of the total number 

of indictments. Ramsey & Frank (2007) cite a higher 

number, namely, from one to three percent. Risinger 

(2007), whose estimation is based on data from the 

American "Innocence Project", claims that the number 

of wrongful convictions among those who were 

convicted of the combined offences of rape and murder 

and were sentenced to death lies between a minimum 

of 3.3 percent and a maximum of 6.6 percent. 

A systematic study has yet to be conducted to 

assess the rate of wrongful convictions in Israel. 

Nevertheless, estimations made by Sangero & Halpert 

(2014), show that the rate of wrongful convictions is 

five percent (for details see Sangero, 2014). According 

to the Central Bureau of Statistics (2014), the 

percentage of convictions in Israel out of the total 

number of indictments is 88.6% (in the past the Bureau  
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published the even higher figure of 99%). Researchers 

(e.g. Sangero, 2014) maintain that this figure attests to 

the courts of law being only too ready to accept the 

position of the prosecution, leading to the possible 

conviction of innocent individuals. This claim is not 

shared by all researchers (Gezel, Galon & Weinshell 

Margal, 2012; Levy, 2015).  

According to Gezel et al. (2012), who conducted a 

study in collaboration with the Research Authority of 

the Judiciary, the rate of the total convictions in Israel is 

70%, indicating, in their opinion, that the courts of law 

do not always accept the prosecution's position. They 

state that many of the cases end in a decision to 

withdraw charges by resorting to a plea bargain or to 

partial conviction. In any event, they claim that the high 

percentage of convictions does not necessarily attest to 

the fact that the courts of law serve merely as a rubber 

stamp for the prosecution and could therefore be prone 

to error, but rather that because of limited resources 

they avoid trying many cases with a low probability of 

conviction and instead choose only "safe" cases. One 

way or another, the number of wrongful convictions in 

Israel and worldwide is unknown at any level of 

accuracy (Gezel & Thor, 2009). 

The Innocence Project, which was launched in the 

USA in the early 1990s, uses its website to update data 

on the number of convictions of innocent people. The 

rates of wrongful convictions is based on well-known 

cases ending in a conviction, although, as stated, the 

true extent of the phenomenon is not known and no 

accurate figures are available that can enable figures to 

be quoted accurately. The development and refinement 

of DNA tests have reinforced the suspicion that some 



A Three-dimensional Perspective on Wrongful Convictions in Israel International Journal of Criminology and Sociology, 2015 Vol. 4      155 

of the convictions made by courts have indeed involved 

innocent individuals (Scheck, Neufeld & Dwyer, 2000). 

The desire to fight rising crime and accord the 

general public a sense of security, albeit delusional in a 

large number of cases, brings to the fore again and 

again the need existing in every democratic society to 

strike a balance between two fundamental protections: 

on the one hand protection of the civil rights of 

suspects charged with or convicted of committing a 

criminal offence; and on the other, the need to 

establish in the general public a sense of security and 

protection in its day-to-day activities. Achievement of a 

balance between these two factors brings into 

considerably sharper focus the built-in tension that 

exists between the two theoretical and normative 

models that govern the course of criminal procedures 

in democratic countries (Packer, 1968) – the Crime 

Control Model, whose basis is public interest in 

observance of the law and whose object is an 

economical and efficient legal system; and the Due 

Process Model, which is based on the desire to protect 

citizens from the exertion of excessively strong forces 

by the ruling authority and which aspires to a cautious 

legal system that conducts checks and balances in 

order to ensure credibility in its decisions (Shoham, 

2010).  

The Crime Control Model holds protection of the 

general public and preservation of social order to be 

key values. The operational word in this model is 

efficiency, namely, maximum utilization of the 

economic and social resources that are available to the 

law enforcement system for the purpose of effective 

supervision. The aim in the model is to shift the weight 

of the criminal procedures to the earlier stages of 

interrogation and detention in order to avoid prolonged 

and costly legal processes. An additional characteristic 

of the criminal procedure deriving from the Crime 

Control Model is uniformity and stereotypical treatment 

of detainees, enabling the system to handle a very 

large number of detainees in a relatively short period of 

time (Gezel, 2000; Lernau, 2001). 

Efficiency (of time and resources) being a key 

element in the fight against crime in the Crime Control 

Model, efforts must be made to obtain a confession 

from the suspect already in the initial stages of the 

criminal procedure, thereby saving time and other 

costly resources. The success of the model is gauged 

by the number of cases ending in a conviction, as well 

as in maximum utilization and conservation of 

resources. Thus it is imperative to treat all detainees in 

a stereotypical and uniform manner. In general it may 

be stated that in countries with a high awareness of 

external and internal threats one may expect to find a 

predominance of the Crime Control Model (namely, 

greater legitimacy to the existence of false positives 

with respect to criminal procedures and violation of 

individual rights) (Shoham, 2010). The proportion of 

false positives to negatives has gained the epithet 

"Blackstone ratio", reflecting the degree of certainty 

required by the legal system before convicting a 

suspect (Keijser, Lange, Evianne & Wilsem, 2014). 

Standing in contrast to the Crime Control Model is 

the Due Process Model. This model, which views 

credibility as being a key factor in the workings of the 

law enforcement system, seeks to strike a balance 

between the inherent helplessness of the citizen and 

the practically unlimited power of the law enforcement 

system. According to the Due Process Model, both the 

police and the prosecution are perceived as interested 

parties, as a result of which the focal point of decision-

making throughout the criminal procedure must be 

shifted to the court of law, which is perceived as a 

neutral entity that is not given to favoritism. The 

investment of time and resources in the investigation of 

criminal events is perceived as a prerequisite for the 

existence of a just and credible criminal procedure. 

According to this theoretical model it is preferable for a 

person who is guilty of having committed an offence to 

be freed than for a person who did not commit an 

offence to be wrongfully convicted (Kitai, 2003). 

The concept of wrongful conviction has negative 

connotations: serious harm to innocent persons, 

negligence and perhaps even corruption in the law 

enforcement system, as well as betrayal of the trust 

that the public places in law enforcers in particular, and 

the ruling authority in general. There is no greater 

injustice than conviction of an innocent person. 

The aim of this theoretical article is to describe the 

various aspects of the criminal justice system 

associated with the undesirable outcome of wrongful 

convictions. This descriptive paper will review a series 

of organizational and forensic aspects that could bring 

about a bias in investigation of the legal truth. 

Furthermore, a number of psychosocial aspects 

relating to wrongful convictions, followed by practical 

aspects will be described and discussed. 

ORGANIZATIONAL AND FORENSIC ASPECTS REL-
ATING TO INVESTIGATION OF THE LEGAL TRUTH 

Gilboa (2012) points to legal developments that 

have taken place in recent years which in his opinion 
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have steered the court away from its attempts to 

expose the truth. 

These developments include, among other things, 

the concept prevailing in Israel's legal system that a 

balance must be achieved between the value of truth 

and numerous other values such as the fundamental 

rights of an individual or the value of justice. Gilboa 

indicates that these developments burden investigators 

with a greater responsibility to expose the truth, 

especially in light of the fact that mistakes made in the 

initial stage of the criminal procedure – the 

investigation stage – tend to be difficult to correct or are 

even perpetuated in later stages. Because of the 

similarity between criminal investigation and scientific 

research, Gilboa suggests adopting the methods used 

in scientific research, with special reference to the 

skepticism that marks it, in anticipation that it will help 

to lower the rate of wrongful convictions.  

Sangero & Halpert (2012) stress the danger invo-

lved in the legal establishment of instruments of 

enforcement since in their opinion judges do not have 

sufficient technological or electro-optic knowledge on 

which to base their convictions. Expert opinions that 

are presented to judges are never uniform and are 

even at times contradictory, and it is the judge who in 

the final analysis decides what to accept and what to 

reject. Sangero states the need for also adopting 

cautionary measures in all matters pertaining to the 

manufacture and approval of instruments of 

enforcement that produce scientific evidence based on 

which fates are sealed. The dependence of criminal 

law on forensic evidence is high despite the findings of 

studies that show that instruments of enforcement 

serving experts today are not sufficiently reliable or 

safe (Sangero & Halpert, 2012; Sangero, 2014). 

Today, according to Sangero, the manufacturer of 

an instrument producing scientific evidence that serves 

as the sole basis for incarceration is not subject to any 

safety requirement. This is in contrast to the stringent 

testing that other instruments undergo, such as those 

employed in medical diagnosis, before they are 

approved for use. It is claimed that if the instrument is 

suitable for the medical profession, all the more reason 

for it to be suitable for law enforcement. 

One of the prominent issues in the theoretical 

literature regarding wrongful convictions has to do with 

the conviction of an accused based on a single piece of 

evidence, such as DNA or fingerprints. A single piece 

of evidence can be confession by a suspect or 

testimony by a single eye witness. It has been proved 

that confessions have at times been made by suspects 

because of the conditions of detainment or mental 

stress, so that the legal system should not be allowed 

to base its decisions on evidence of this nature. Finally, 

the US Innocence Project, which resulted in the 

acquittal of many who had been convicted for offences 

they had not committed, adding that one cannot know 

how many had been convicted thus and were simply 

not lucky enough to prove their innocence (Sangero, 

2014; Sangero & Halpert, 2012). 

It appears that the legal system, which is frequently 

based on a single eye witness, is in need of tools to 

evaluate the reliability of evidence in addition to the 

methods (both physical and psychological) that are in 

current use. Dilmon (2012) proposes a unique way to 

diagnose false testimonies made by offenders, namely, 

linguistically. This method is based on studies that 

were conducted in Hebrew and other languages in 

which distinctions were found between truthful and 

false dialogue according to various linguistic indices. 

The results of the studies attest to the effectiveness of 

the linguistic tool and the potential for its future use in 

diagnosing evidence suspected to be false. 

From various studies conducted (for details see 

Gould & Leo, 2010) an impressive list of factors can be 

cited that are likely to bring about wrongful convictions. 

These factors, which are of an organizational-legal 

nature, include distortion of evidence by the police, 

avoidance on the part of the police to investigate other 

directions, and false confessions. Other factors include 

erroneous expert opinions presented by forensic 

specialists, misleading circumstantial evidence, the 

level of representation of the accused, errors made by 

judges, and public pressure. Some also claim that the 

law enforcement system produces wrongful convictions 

because both the police and the prosecution have 

incentives to arrive at a conviction, with too little 

encouragement given them to convict the right person 

(Koppl & Sacks, 2013). 

As stated, a significant factor that could result in a 

wrongful conviction is false confession. The theoretical 

and research literature dealing with the issue of 

wrongful convictions catalogues a large number of 

internal and external factors, whether rational or 

otherwise, that could result in a person admitting to an 

act he did not commit (Gudjonsson et al., 2012; Drake, 

Gudjonsson, Sigfusdottir, & Sigurdsson, 2014). Lately, 

cracks have appeared in the status of confession as 

the "queen of evidence" in criminal law. Sangero 
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(2005) for example, refers to confession not as the 

queen of evidence but rather as the "empress of 

wrongful convictions". This change of status in Israel 

has taken place thanks, among others, to the Goldberg 

Committee (1994) as well as perhaps to research 

studies that show that the ability to distinguish between 

a false confession and a truthful confession is limited 

(Honts, Kassin & Craig, 2014). 

Verdicts published in recent years suggest that 

various factors exist that could lead to a false 

confession on the part of a suspect in a criminal 

offence. Among these are the desire to cover up for a 

person who had committed the act; pressure on the 

part of various organizations to confess to the deed 

even though the accused is innocent; the impact of the 

investigation and detainment (for details see below); 

and interrogators who are unreliable and operate 

based on a variety of personal interests (Cutler, Findley 

& Moore, 2014; Leo & Deborah, 2010). 

Plea bargains can also affect the truth. An innocent 

person could confess to partial guilt for fear that he will 

lose the case altogether. This does not necessarily 

mean that plea bargains are based on falsehoods, 

although they do suppress investigation of the truth. It 

may be said that if plea bargains have an adverse 

effect on the truth, then the commoner the practice of 

plea bargains becomes, the greater the concern that 

the value of truth in a criminal case will be eroded 

(Gross, 1997; Mizrahi, 2003). 

As stated, errors are not the exclusive domain of the 

police, the prosecution or the witnesses. Judges too 

can and do make mistakes. As far back as the 1950s 

Supreme Court Judge Agranat asserted that "No legal 

system exists in any country, nor has any been 

created, that can operate to perfection, without 

mishaps, while dispensing absolute justice in each and 

every case. Judges, by virtue of the fact that they are 

human, can make mistakes from time to time." In the 

same vein, Judge Haim Cohen wrote (1990, p. 121): 

"As long as judgment is entrusted to flesh and blood it 

is impossible to prevent mistakes. Not only witnesses, 

but judges too suffer from human limitations, which 

could adversely affect the determination of factual truth: 

a judge too is flesh and blood and is not immune to any 

human weakness, a judge too, like all people, has 

prejudices, religious or philosophical beliefs of one kind 

or another, and he generally does not stop to think 

what the source is of his opinion and attitude and what 

is truly objective in them." 

Various studies have found a correlation between 

personal characteristics and the ability to judge the 

trustworthiness of evidence (Granhag & Stromwall, 

2000; Nahari, Glickson & Nachson, 2009; Jackson & 

Granhag, 1997). Personal characteristics could refer to 

the personality of the evaluator, the jurisdictional 

context in which he is acting, his interpretations, etc., 

all of which could ultimately lead to differing judicial 

conclusions. It may therefore be concluded that judicial 

decisions that are influenced by a variety of factors 

cannot be as fully objective as they are intended to be. 

Such factors could lead to biased judgment, the impact 

of which could be especially critical in cases where the 

evidence is assigned substantial importance or is 

regarded as the sole evidence in making a ruling. 

The adversarial nature of the legal system practiced 

in Israel also contributes to the likelihood of wrongful 

convictions. This system, in which the judge is passive 

vis-à-vis the prosecutor and the defense attorney, is 

particularly common in countries that have inherited the 

British legal system (including, to a certain extent, 

Israel). According to this system the judge or jury 

serves as a passive ruling body based on facts and 

allegations brought before them by the litigants, and do 

not take an active part in the search for facts and legal 

rules that must be applied in the case under 

consideration. Contrasting with this is the inquisitorial 

system, common in countries practicing Continental 

law, also known as "civil law". In the inquisitorial 

system the judge takes an active part in the 

investigation and can unearth facts that the litigants 

choose not to bring before him (Barak, 1996; Sangero 

& Kremnitzer , 1999). 

An additional contribution to wrongful convictions 

may be found in the legal system itself. In general, it is 

possible to envisage a legal system that consists of two 

poles, where each pole has the potential for wrongful 

convictions. At one pole the formalistic approach to law 

can be identified and at the other the realistic-critical 

approach. According to the formalistic approach, the 

law is composed of a system of rules which every 

judge is expected to apply to the web of facts brought 

before him. Legal formalism aspires to a condition in 

which any factual situation underlying a legal dispute 

can be assigned to a category in which the suitable 

solution exists (Mautner, 1993, 2006). 

A judge, like any other person, has standpoints with 

respect to matters of ethics. According to Frosh (1990), 

a judge's personal ethics includes beliefs relating to the 

conduct of a person as an individual, to social policy 
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and to social institutions. This leaves its stamp on the 

many decisions that he makes in his life. According to 

him, judicial decisions must rest only on objective 

criteria, of the kind that a judge can identify and pursue 

without having to grapple with ethical questions. 

According to the "wild horse" theory only objective 

criteria can guide the judge; in other words the judge 

who has to cope with ethical questions in the 

framework of his duties and takes into consideration 

the personal views he holds in connection with these 

questions, may be likened to a person riding a wild 

horse (Frosh, 1988). 

In the late 19th century Judge Holmes (Holmes, 

1920) expressed his opposition to the formalistic 

approach to law. According to him, a gap exists 

between what is written in the Legal Code and what is 

implemented in practice. Law, in his opinion, is what 

courts do and not what is written in law books. In 

Holmes's wake the realistic stream developed in the 

second and third decades of the 20th century, 

spawning the critical approach in the 1970s. 

According to the critical approach, the formalistic 

approach to law is a myth and there is no scientific way 

to derive the truth. Legal rules are subject to different 

interpretations, leading to different conclusions, and 

these interpretations depend on the interpreter, 

namely, the judge, his social background and his moral 

standpoints (Salzberger, 2000). The judge is an 

interpreter, states Barak (1982), his aim being to 

express the meaning of the norm. The law determines 

the norm, whose boundaries are determined by the 

judge. According to Judge Alon (2003) the 

phenomenon of pluralism is welcomed and any view or 

expert opinion of a judge is worthy and enhances the 

greatness of the judicial system. 

The realistic approach emphasizes the creativity of 

the judge. In a situation where the law is unclear the 

judge must create a law. In other words, the role of the 

judge is legislative and in this capacity, the judge 

exercises full discretion. He takes into consideration 

social consensus, as does the legislator (Barak, 1987). 

Judge Barak views limited judicial discretion as the 

appropriate model. In his opinion, a judge must not 

think as a legislator. He must take into account a 

variety of considerations, based on which he must 

formulate judicial policy. He creates law in the course 

of judgment, using limited judicial discretion (Barak, 

1987). 

Irrespective of the legal approach, judicial decisions 

are often based on common sense. According to 

MacCrimmon (2001), in order to understand the 

processes by which verdicts are reached and 

sentences passed it is essential to examine the role of 

common sense in general, and its use in the legal 

context in particular. According to Allen (2001), the stuff 

that makes up common sense changes with time and is 

subject to differing interpretations. And since judicial 

decisions are often based on common sense, 

miscarriage of justice can occur. 

Judicial procedures can include human error 

caused by gleaning erroneous information, ignoring 

information, holding inconsistent beliefs, and other 

factors (Zelig & Nachshon, 2012; MacCrimmon, 2001). 

According to Mautner (1998), common sense is a sub-

category of culture. Whereas culture is a system that is 

fixed in place by human creativity in general, common 

sense is an intangible cultural system that contains 

empirical and normative information on the world, 

through which it is possible to function properly on a 

day-to-day basis in a given social group. Common 

sense includes informal knowledge that humans have 

acquired on the ways in which the social and natural 

world operate and on what can be considered 

appropriate in relations between people (Zelig & 

Nachshon, 2012). It may be tentatively claimed that the 

critical system involves relatively more use of common 

sense since it calls for discretion to a greater extent 

than does the formalistic approach. This being the 

case, it may be concluded that the critical approach is 

more prone to cognitive judicial biases of the kind 

described by Zelig & Nachshon (2012). 

The formalistic approach leads to consistency in 

judgment and thus upholds the basic right to equality, 

which calls for equal treatment in equal cases – one of 

the fundamental tenets of law. On the other hand, legal 

norms alone do not always offer a definitive solution to 

disputes in which a judge is required to rule (Frosh, 

1988). An additional disadvantage stems from the fact 

that any factual situation underlying a legal dispute can 

be assigned to a category in which the appropriate 

solution can be found. As a result of organizing law in 

this manner, the process by which the ruling is made is 

technical (Mautner, 1993, 2006). And being technical, it 

can also lead to the conviction of innocent persons. 

The critical approach to law is more humane; in the 

words of Mautner (2006), when dealing with human 

beings and humane issues it is proper to consider the 

implications of decisions on human lives, requiring the 

judge to exercise discretion and choice with regard to 

the sources he uses in arriving at his ruling. It is 
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precisely the system that operates on a relatively low 

level of formalism that could result in a better 

application of ethical principles (Mautner, 1993). On the 

other hand the main disadvantage in the approach is 

that it could lead to a lack of consistency in judgment 

and to a sense of justice being absent. Reflection on 

the part of the judge, as with any person, involves 

principles of ethical judgment, which are influenced by 

his subjective world. In order to reach a verdict and 

pass sentence, the judge considers various issues and 

assigns them importance based on his perceptions. In 

addition, since judicial decisions made according to this 

system are often based on common sense, which is 

unsystematic (Geertz, 1983), miscarriage of justice is 

possible. 

As regards wrongful convictions, here too lies a 

danger. The moment there is leeway for use of 

discretion on the part of the judge factors can be 

introduced that inherently involve differential treatment 

towards individuals in accordance with the judge's 

world view. Such a situation can in turn lead to the 

conviction of innocent persons. It appears that both the 

legal approaches have the potential to lead to wrongful 

convictions, although it is possible to treat erroneous 

actions against the background of the critical approach 

with greater understanding due to the fact that it is 

intrinsically more humane. 

PSYCHOSOCIAL ASPECTS OF WRONGFUL CON-
VICTIONS 

Psychological Aspects Behind Law Enforcer's 
Activities 

 The literature describes several cases common to 

which is the conviction of suspects based on their 

confession to offences they did not commit. Much has 

been written in the literature on false confessions and 

the reasons for making them, and in particular on the 

processes and factors influencing the suspect to 

confess to an offence he did not commit (Cutler, 

Findley & Moore, 2014; Kassin, 2015; Yehosha-Stern & 

Carmon, 2012). In order to understand why criminal 

suspects submit false confessions it is important first to 

understand how and why police interrogators focus on 

psychological aspects in order to arouse the mental 

need on the part of the suspect to make a confession 

that is at times false. 

Yehosha-Stern & Carmon (2012) turn the spotlight 

on the modus operandi and viewpoint of the 

interrogator during the course of the interrogation. With 

this focus, the authors present the position according to 

which a number of psychological components – 

external and internal – exist that could influence the 

work of the interrogator, and at times direct or misdirect 

it such as to result in extraction of a false confession 

from the suspect. Kassin (2015), who deals with the 

social psychology of false confessions, reviews 

laboratory and field researches that attempt to track 

Milgramesque processes in police interrogations and 

the methods by which innocent people are made to 

confess. He also refers to the decisive impact that such 

confessions have on the judges, the jury, witnesses 

and expert witnesses. Against this background it is 

suggested to record the interrogations and bring 

experts in confessions as witnesses to court (Kassin, 

2015). 

In dealing with the suspect himself, Kassin (1997, 

2015) classifies false confessions into three principal 

categories: spontaneous, voluntary false confessions 

obtained without any external pressure; false confes-

sions obtained by coercion through the application of 

severe pressure during the course of the interrogation; 

and false confessions obtained through a process of 

internalization using various suggestive techniques. 

Leo (2009) suggests possible reasons for people 

willingly submitting false confessions: a pathological 

need for fame, a desire to impress a particular person 

or protect a friend or family member, and a conscious 

need to come to terms with guilt and atone for previous 

offences by self-punishment. False confessions 

obtained against the background of coercion are 

explained principally by the desire of suspects to end 

the ordeal of the interrogation and submit. As regards 

the third type, the conditions to which an innocent 

suspect is subjected – with suggestive tactics being 

used by the interrogator on the one hand, and with the 

suspect himself being in a state of anxiety, fatigue, 

stress and confusion – cause him to start believing that 

he did indeed commit the crime. In addition, the 

suspect's memory is liable to change to the extent that 

the original content is wiped out. Evidence exists of the 

power that misinformation fed to the suspect during the 

course of interrogation has to effectively alter reports 

on the event as recorded in his memory (Redlich, 

Summers & Hoover, 2010). Redlich et al. compare the 

process of interrogation to hypnosis. They claim that 

interrogation can create a situation much like a trance, 

with enhanced suggestion used with the suspect, such 

that truth and falsehood become confused in his mind. 

The ability to withstand unrelenting interrogation is 

limited. A worn-out suspect who is forced to cope with 
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a lack of sleep over an extended period of time 

eventually suffers burnout, to the point where even a 

hardened suspect will admit to an offence he did not 

commit (Redlich, et al., 2010). Barg (2012) refers to the 

connection that exists between the mental and physical 

stress to which a person is subjected during 

interrogation, physical ailments and false confessions. 

He also refers to the role played by mental makeup, 

fear of risk-taking, and erroneous profit and loss 

considerations in bringing a suspect to agree even to a 

plea bargain despite his innocence (Barg, 2012). 

Although the findings of research studies suggest 

that weak populations exist (minors, retardates, 

introverts, the mentally disturbed, people with 

behavioral disorders and those with ADHD) that are 

more vulnerable to making false confessions (Gross et 

al., 2005; Gudjonsson, Sigurdsson, Sigfusdottir & 

Young, 2012), although false confessions are 

commonplace even among normal individuals, 

including those with average and high intelligence 

(Horseelenberg et al., 2006). Gilboa (2008) claims that 

people on the fringes, representing different and reviled 

segments of the population, are more susceptible to 

making false confessions. According to him marginal 

people are more prone to submit to manipulation and 

influence by the police interrogator and are more 

helpless in the face of interrogation pressures by the 

police, even if the latter do not exceed the boundaries 

stipulated by the court. 

Zelig & Nachshon (2012) too refer to the work of the 

interrogator. The authors raise a troubling issue relating 

to the natural tendency among people to make 

cognitive errors, namely, errors in perception, memory, 

thinking and judgment. Since police interrogation is 

based on processes of reflection and deduction, and 

since it has numerous implications in terms of the lives 

of witnesses, suspects and police officers, the need 

arises to identify such skews. The authors also 

recommend putting in place properly organized writing 

procedures, including drafting of deductions in the form 

of arguments. Such writing can help in identifying 

missing information and baseless claims that were 

woven into the deduction processes.  

Various studies have focused on psychological 

aspects in the interrogation of eye witnesses (Bernstein 

& Loftus, 2009; Koessler, Engler, Riether & Kissler, 

2009; Skagerberg & Wright, 2008). The studies point to 

a series of internal and external factors that can affect 

a witness’s memory, among them his cognitive abilities, 

social proclivities, mental state and stereotypical 

perceptions. In addition, research has found that the 

memory of eye witnesses may be influenced by the 

interrogator's manner in conducting the investigation. 

Leading questions and misinformation have a 

significant impact on memory, to the extent that 

witnesses can report on incidents that never took place 

(Shechory, 2012). These and other findings show that 

the memory of individuals under investigation can be 

manipulated, while it can also be influenced by their 

personality traits such as suggestibility, conformity and 

authoritativeness, as well as their emotional states 

(Bernstein & Loftus, 2009; Ceci & Bruck, 1996; 

Skegerberg & Wright, 2008). 

The literature refers to an additional psychological 

obstacle to arriving at the truth in a path strewn with 

difficulties, namely, a situation in which an eye witness 

is required to identify a suspect in a lineup that includes 

innocent people (Jackiw, Arbuthnott, Pfeifer, Marcon, 

Meissner, 2008; Catz, 2012; Wells & Olson, 2001, 

2003). There are at least two kinds of factors affecting 

the identification of eye witnesses: organizational and 

situational. The organizational aspects are dictated by 

the legal system, e.g. the number of innocent people 

included in the lineup (Wells & Olson, 2003); in 

contrast, the situational aspects depend on the scene 

of the crime and are not under the individual’s control, 

e.g. the amount of time he was exposed to the 

criminal’s face (De Jong, Wagenaar, Wolters & 

Verstijnen, 2005). 

One situational factor affecting the accuracy of 

identification in a lineup is ethnic bias (Catz, 2012). 

This can seal the fate of a person in the sense that an 

eye witness can identify the faces of persons of his 

race more quickly and accurately than those belonging 

to other races (Gross, 2009; Meissner & Brigham, 

2001). In many cases the court relies on the testimony 

of eye witnesses and therefore identification of the 

suspect in a lineup is a very important part of the legal 

process. Indeed, in many cases such identification 

serves as the only piece of evidence in identifying the 

accused and even in convicting him. An understanding 

of the factors influencing identification by eye 

witnesses, including ethnic bias, should help the court 

in determining the credibility of the witnesses, leading 

to a reduction in wrongful convictions. 

Psychological and Social Implications of Wrong-
fully Convicted Persons 

Although this article on the whole addresses the 

attempt to understand the processes leading to 
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erroneous decisions regarding guilt, attention must also 

be paid to the fact that wrongful convictions have 

severe psychological and social implications with 

respect to the person who is wrongfully convicted.  

Apart from the considerable damage done to a good 

reputation and the massive financial investment that a 

person must at times make in his own legal defense, a 

wrongful conviction is accompanied by strong feelings 

of helplessness, umbrage, betrayal, anger, frustration 

and consuming fear (Konvisser, 2012).  

A wrongfully convicted individual who has been 

freed from prison does not generally participate in 

rehabilitation programs and returns to society without 

any guidance or support (Cobbina, Huebner & Mark, 

2010). He is compelled to face a host of difficulties, 

among them a battle with the authorities responsible for 

matters such as cancellation of the conviction, formal 

recognition of the injustice done to him and the 

disability caused him as a result, and receipt of 

compensation from the state. In addition, he must face 

an environment that at times still regards him as an 

offender, this clearly being dependent on whether the 

true offender has been identified, with the legal system 

making a public announcement of having erred and 

apologizing (Konvisser, 2012). 

An additional difficulty is finding work. By and large 

employers do not want to take the risk of hiring such a 

person, and he must cope with social ostracism and 

stigmatization (Konvisser, 2012). It appears that the 

stigma applied to the wrongfully convicted is no 

different from that applied to offenders (Kimberley & 

Leach, 2015a). Kimberley & Leach (2015b) attempt to 

check whether differences exist in the way society 

perceives different types of wrongfully convicted 

individuals and found that those who confessed to an 

act that they did not commit, e.g. persons who were 

wrongfully convicted because of mistaken identification 

by eye witnesses, are perceived by society in a more 

negative light than others.  

The social price that the wrongfully convicted 

person must pay is not confined to only the reaction on 

the part of the social environment – it is claimed (Case 

Western Reserve Law Review, 2013) that he is not 

entitled to compensation because he is perceived as 

having contributed to his own conviction. In other 

words, such victims could be doubly victimized. 

While mental injury caused to prisoners of war or 

accident victims has been the subject of in-depth 

research and extensive documentation, few studies 

have examined the psychological effects of wrongful 

convictions on the victims. Convicted persons who 

have had to do time in prison are compelled to cope 

with "prison pains" just like other prisoners, but since 

they are the victims of injustice, an extra dose of 

adaptation is required (Konvisser, 2012). A research 

study that examined 18 individuals who were acquitted 

and freed pointed to the fact that their personality had 

changed, with post-traumatic stress disorders and 

depression being observed in them. The freed 

individuals reported psychological difficulties and 

difficulties in social adjustment, particularly in close 

relationships. Behaviors such as self-destruction, drug 

abuse and alcohol consumption were also observed 

(Adrian, 2005).  

Similar findings were reached by Wildeman, 

Costelloe & Schehr (2011), who interviewed 55 

wrongfully convicted subjects and found that some of 

them suffered from a combination of several mental 

disorders together. They note, however, that 

employment moderates the severity of the affliction. 

Jeffrey & Ashley (2008) compare the trauma 

experienced by wrongfully convicted individuals to that 

suffered by shell-shocked soldiers or prisoners of war. 

Both are liable to experience depression, anxiety, 

helplessness, sleep disorders, apathy, difficulties in 

adjustment, and guilt feelings, or suffer from various 

mental disturbances such as dissociative disorders, 

dysthymia or PTSD. Konvisser (2012) refers to the 

unique psychological effects of wrongful convictions on 

women who were sent to prison on various criminal 

charges, such as causing the death of infants (as a 

result of the shaken baby syndrome), and proposes 

ways to cope with them. 

PRACTICAL CONSIDERATIONS IN INVESTIGATION 
OF THE TRUTH 

A theoretical discussion attempting to understand 

the origins of wrongful convictions during the criminal 

procedure should also considerate the mutual point of 

view; theoretical and practical. While the literature 

deals extensively with theoretical aspects – 

organizational, forensic, psychological and social – it 

appears that practical aspects have received only 

limited attention (Lernau et al., 2012). In Israel too, only 

a small number of studies have sought to address 

practical aspects (e.g. Ish- Shalom, 2012; Lernau et al., 

2012; Sangero, 2014; Zemrion-Helek, 2012). 

Zemrion-Helek (2012) explains the meaning of 

miscarriage of justice and focuses on the phenomenon 

in interrogation, with the emphasis on the fact that it is 
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both egregious and special. She reviews the causes of 

miscarriage of justice in interrogations and focuses on 

violation of the suspect's rights. Factors such as 

violation by interrogators of the right to remain silent, 

the right to meet with a lawyer and the right to confer 

are cited. Zemrion-Helek (2012) intersperses examples 

from the field showing how these factors are 

manifested in practice.  

Practical solutions to prevent wrongful convictions 

were also proposed by Sangero (2014). The first is 

downgrading of the status of the confession: "When 

one errs in thinking that confession is strong evidence, 

and when one is ready to convict on the basis of this 

alone, it is no wonder that the efforts of police 

investigators are channeled principally in an attempt to 

extract confessions from suspects" (Sangero, 2014, p. 

71). Sangero presents a number of arguments to 

explain this. To begin with, the confession is still 

considered (mistakenly, in his opinion) crucial 

evidence. In addition, a key index by which to gauge 

police successes in Israel and in the Western world in 

general, as well as the success of the prosecution, has 

always been the percentage of convictions. This factor 

has also served to advance interrogators and even 

prosecuting attorneys. Gathering of confessions is 

considered to be easy and inexpensive as compared 

with alternative investigative methods. Judges do not 

generally reject confessions, thus conveying the 

message that the method used by investigators to 

extract confessions from suspects is acceptable.  

Despite the amendment to the Detention Law, 

which was intended to limit the use of detention as a 

means of carrying out interrogations and redefine 

proper detention conditions, judges in Israel allow the 

police to routinely use detention under appalling 

conditions or threats during detention as a means to 

pressure suspects into confessing (Lernau, 2001). It 

appears that unlike the Due Process model, which 

regards the suspect as innocent until proven guilty, the 

police in Israel acts in many cases according to the 

erroneous assumption that the suspect is guilty and 

that evidence must be found to accuse him. 

Sangero proposes different methods that will allow 

the system to free itself from the destructive concept of 

guilt on the part of the suspect. First of all, it is 

important to be aware that the concept exists. 

Secondly, the concept and its erroneous results must 

be avoided in the training given to police interrogators, 

prosecuting attorneys and judges. It must be 

emphasized to police interrogators that their job is not 

to crack the case at all costs but to help the court to 

arrive at the truth and ensure that justice is done. 

Accordingly, if it is in their power to discover and reveal 

a piece of evidence that supports acquittal of the 

suspect, it is their duty to do so. Thirdly, police 

investigators must be encouraged to pursue several 

directions in their interrogations and not focus only on 

the suspect they have apprehended and attempt to 

make him confess. Similarly, it is important to 

commend and advance not only an investigator who 

has succeeded in gathering evidence incriminating the 

suspect but also one who has exposed the truth and 

prevented an innocent person from being tried. 

Fourthly, the prosecuting attorney must oversee police 

investigations and where necessary point out additional 

investigative angles. The work of prosecuting attorneys 

must also be supervised. Fifthly, it is desirable to 

include in every team investigating a serious crime an 

investigator whose job it will be to "swim upstream", 

namely, look for evidence of the suspect's innocence, 

thus enriching the investigation by making it more 

comprehensive. The erroneous concept of the 

"suspect's guilt" is misleading and boosts parties, 

among them in the final analysis the courts of law, who 

are anxious to convict innocent individuals. 

The legal dynamic during the trial and the feeling of 

"conviction at any cost" are also cited as factors in 

wrongful convictions. Lernau et al. (2012) examined the 

issue of conviction of innocent person from a unique 

angle. They describe the legal system from the 

viewpoint of the defense attorney in attempting to 

illustrate to the reader the dynamic in the court and the 

feeling of "conviction at any cost" that accompanies the 

authors during the course of a trial. Lernau et al. 

propose explanations for this dynamic, referring to the 

tension prevailing between the "possession of 

innocence" which criminal law is so disposed to touting, 

and the mechanisms that lead to the creation of 

"possession of guilt" according to which elements in the 

criminal system act, under the assumption that the 

suspect or accused is already guilty.  

They claim that possession of guilt in courts of law 

is based on the assumption that police investigation is 

objective and based on a well thought-out procedure of 

inquiry into all the relevant facts, whereas in reality pre-

trial procedures are influenced by the possession of 

guilt and investigators are overzealous in their attempt 

to find incriminating evidence, rooted perhaps in the 

belief that the prosecution and the courts will in any 

event conduct a thorough examination of all the 

evidence. And indeed, the authors emphasize, most of 

the wrongful convictions can be characterized as a 

failure on the part of the legal system to identify errors 
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that were made somewhere at the outset, before the 

point of no return. 

IN SUMMATION 

It is difficult to find an injustice committed against 

the citizen by the state that is greater than the 

conviction of an innocent person. At this stage, it may 

be tentatively stated that the phenomenon is not 

insignificant. In Israel and elsewhere disclosures are 

made from time to time of the conviction of innocent 

persons, these disclosures apparently being only the 

tip of the iceberg. The DNA revolution and the US 

Innocence Project have led to the acquittal of prisoners 

who had been convicted of the most serious crimes 

and who had been sentenced to the most severe 

punishments. It appears that on the practical level the 

phenomenon cries out for changes in the law 

enforcement system (e.g. in the vein proposed by 

Sangero, 2014) and for implementation of the US 

Innocence Project in Israel and other parts of the world 

as well. A biometric databank, despite its drawbacks, 

can help to some extent in undoing injustices. On the 

other hand, it can also increase the likelihood of 

wrongful convictions through the use of fingerprints. 

Nevertheless, it can serve as fertile ground for research 

studies that will contribute to a broader understanding 

of errors and their prevention. On the academic level, it 

appears that there is still room for a wider research 

regarding different perspectives of this subject, leading 

to a more extensive empirical base.  

The present article has reviewed literature relating 

to different aspects accompanying the actions of the 

law enforcement system in arriving at the undesirable 

outcome of wrongful convictions. It appears that there 

is still a long way to go before a full understanding can 

be obtained of wrongful convictions and their 

prevention. The present article demonstrates the need 

for empirical investigation of laboratory research 

studies, such as those conducted by Kassin (2015), 

who examined investigative techniques that raise the 

likelihood of confession, and showed that the confes-

sion in practice has the power to change perception 

and interpretation vis-à-vis other evidence. In addition, 

the verification of the correlation between personal 

characteristics and the ability to judge the trustwor-

thiness of evidence by the quantitative methods can 

significantly increase interest of criminologists. 

Qualitative interviews between investigators and 

suspects can also serve as a rich source of material for 

researchers. Through them researchers will be able to 

present common themes that include the reasons for 

wrongful convictions, personality traits and social status 

of convicted persons, experiences from detention 

periods, from the trial, from prison and from discharge. 

Through qualitative research it will perhaps also be 

possible to identify and map the weaknesses of the law 

enforcement system in a given cultural and political 

framework. One way or another, the authors are of the 

opinion that greater academic and public importance 

be assigned to the question of wrongful convictions and 

perhaps turn the issue of truth and falsehood in 

criminal law into a theoretical and research field in its 

own right. 
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