CARTEL MEMBERS ONLY—REVISITING PRIVATE ANTITRUST
POLICY IN EUROPE
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Abstract This paper examines the current European private antitrust
enforcement policy. The European Commission’s White Paper of 2008, the
unofficial Draft Directive of 2009 and the collective redress consultation of
2011 consider a facilitated access to private actions for all types of antitrust
violations under articles 101 and 102 TFEU in order to effectively compen-
sate the victims of anticompetitive conduct. Assuming that changes are
necessary, the paper argues that it might be worthwhile to limit this policy to
damages claims against hardcore violations such as cartels. This suggestion
is based on two main arguments. Firstly, the current European private anti-
trust policy probably underestimates the risks of more damages actions
against all types of infringements neglecting insights from the economic
analysis of law. Secondly, a revised approach is not only in line with
the thinking that underpins the reform but also addresses an actual need as
revealed by a comparison of litigation data from different jurisdictions.
Refining the European private antitrust policy, it is argued that a focus on
hard-core anticompetitive constraints such as price fixing would mitigate the
potential for a strategic use of antitrust litigation and reduce the likelihood
that the reform of European antitrust damages actions will lead to negative
outcomes.

‘[... W]hether antitrust policy is sound depends on the enforcement
machinery as well as on legal doctrine. It is not enough to have good
doctrine; it is also necessary to have enforcement mechanisms that ensure, at
reasonable cost, a reasonable degree of compliance with the law. Antitrust is
deficient in such mechanisms.”!
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I. INTRODUCTION

The dominant notion in Europe is that private antitrust plaintiffs face con-
siderable obstacles when pursuing their claims before the courts. In order
to overcome the (perceived) deficient private enforcement mechanisms and
to encourage victims to seek compensation for the loss they suffered from
anticompetitive restraints, various proposals have been made to alleviate
the burden that is usually on plaintiffs in civil litigation. The European
Commission has shaped this private antitrust enforcement policy issuing two
policy papers and drafting a Directive.” The declared goal of this initiative is
to foster private damages claims for the breach of EU competition law. In
February 2011 a consultation on collective redress was launched to bring
forward a European framework for private group actions.’

The measures proposed in the White Paper and the draft Directive are in-
tended to increase the volume of antitrust proceedings but apply mainly to
damages claims; cases in which plaintiffs argue that a violation of competition
law has caused a loss they believe that they are entitled to recover.* Until the
consultation on collective redress, which also includes injunctive relief,
the Commission’s initiative excluded all other private remedies such as
injunctions, interim relief, voidness and restitution claims. Although injunc-
tive relief is now explicitly mentioned in the consultation document, the
European private antitrust policy still seems to be primarily concerned
with damages actions. Better compensation and enforcement mechanisms are
to apply to all types of illegal behaviour under article 101 and article 102
TFEU.

This paper analyses the European approach critically with respect to the
general effects of more private actions. Acknowledging the fact that private
antitrust enforcement is an indispensable part of the enforcement scheme,
the paper shows that the actual European private antitrust policy may not be
appropriate as it, inter alia, promotes a ‘one-improved-damages-remedy-fits-
all-infringements’ policy. Instead of applying claim-facilitating rules to all
types of infringements, the paper makes the case for a revised and limited
reform. Especially facilitated damages actions should be restricted to hardcore
infringements like, for instance, cartels. The criticism of this ‘one-fits-all’

2 European Commission, ‘Green Paper—Damages Actions for Breach of the EC Antitrust
Rules’ (Brussels 2005) http://ec.europa.eu/comm/competition/antitrust/actionsdamages/
documents.html#greenpaper, accessed 26 May 2011; European Commission, ‘White Paper on
Damages Actions for Breach of the EC Antitrust Rules’ (Brussels 2008) http://ec.europa.eu/
competition/antitrust/actionsdamages/documents.html#whitepaper, accessed 26 May 2011.

3 European Commission, ‘Commission Staff Working Document, Public Consultation:
Towards a Coherent European Approach to Collective Redress’ (Brussels 2011) http://ec.europa.
eu/justice/news/consulting_public/0054/ConsultationpaperCollectiveredress4February2011.pdf,
accessed 26 May 201 1. This consultation is not limited to antitrust actions.

4 Certain measures, such as the binding effect of final decisions of the competition authorities
and the European Commission, have already been introduced in some Member States e.g. in
Germany and the UK.
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approach is based on two main arguments. The private antitrust reform may
have unintended effects that could offset the expected gains from more com-
petition law enforcement. The law and economics literature provides ample
evidence for the ambiguous effects of rules which create or strengthen in-
centives for litigation. The potential distortions that are caused by incentive-
enhancing rules may lead to additional cost for society. The second argument
against the ‘one-fits-all’ policy is based on an assessment of litigation data
from Europe and the United States. The data indicate that a refined approach
would address an actual need as relatively few private antitrust actions deal
with cartels. Although the analysis is, to a certain extent, based on the White
Paper, the reasoning also applies to other proposals that aim at an alleviation
of private litigation. In the next section II, I will outline the European private
antitrust policy. Section III revises this policy using insights of the law and
economics literature and empirical evidence. Section IV concludes.

II. EUROPEAN PRIVATE ANTITRUST ENFORCEMENT POLICY

Private antitrust enforcement in Europe takes place in a unique system charac-
terized by the parallel application of both European and national competition
law before the national courts of the Member States. Articles 101 and 102
are applied alongside the national equivalents in the Member States if the
trade between the Member States is affected. European courts do not have
jurisdiction to hear private damages claims for the infringement of EU or
national competition law although the courts of the Member States can make a
preliminary reference to the European Court of Justice (ECJ).? The procedural
framework for individual antitrust claims is—apart from the substantive
law of the Treaty—provided by the Member States. The standing rules, the
types of remedies available to antitrust plaintiffs, and the rules governing the
standard and burden of proof are determined by national law. Consequently,
the conditions for legal actions can differ between the Member States.®
Confirming the procedural autonomy of the Member States, the European
Court of Justice held that any victim who suffered loss from anticompetitive
conduct should be able to seek redress before the national courts.” In both its
Courage and Manfredi rulings the Court dealt with the question whether or not
damages actions were available to private plaintiffs. In Courage the antitrust
claim was brought by the initial defendant who participated in a vertical

5 Those preliminary references lead to the landmark rulings in European Court of Justice, Case
C-453/99 Courage Limited v Bernard Crehan [2001] ECR 1-06297; European Court of Justice,
Case C-295/04 Manfiedi v Lloyd Adriatico Assicurazioni SpA [2006] ECR 1-6619.

© The varying conditions for damages claims are described in Denis Waelbroeck, Donald
Slater and Gil Even-Shoshan, ‘Study on the Conditions for the Claims of Damages in Case of
Infringement of EC Competition Rules, Comparative Report” (Brussels 2004) http://ec.europa.eu/
competition/antitrust/actionsdamages/comparative_report_clean_en.pdf, accessed 26 May 2011.

" Courage Limited v Bernard Crehan (n 5); Manfiedi v Lloyd Adriatico Assicurazioni SpA
(n 5).
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anticompetitive beer tie agreement.® In the course of the legal proceedings the
question arose whether he was entitled to damages, brought as a counterclaim,
despite a conflicting principle of illegality under English law. The ECJ held
that, according to the principle of effectiveness, damages for the violation of
EU antitrust law are generally available even if the plaintiff participated
in an anticompetitive agreement. The subtleties of Italian civil procedure,
especially questions of jurisdiction, prompted the reference in Manfredi
and the Court’s general statement that there is a right for victims of
anticompetitive conduct to seek compensation.” The ECJ established that

[i]n the absence of Community rules governing the matter, it is for the domestic
legal system of each Member State to designate the courts and tribunals having
jurisdiction and to lay down the detailed procedural rules governing actions for
safeguarding rights which individuals derive directly from Community law,
provided that such rules are not less favourable than those governing similar
domestic actions (principle of equivalence) and that they do not render practi-
cally impossible or excessively difficult the exercise of rights conferred by
Community law (principle of effectiveness) [. . 1.0

According to Manfredi, the national systems must be open to damages actions
for the infringement of the European competition rules. However, the ECJ did
not impose a duty on the European Commission or other policy makers to
facilitate access to damages claims for potential victims or provide extra
incentives to seek compensation. One could think that the Commission’s
policy initiative is transforming the effectiveness principle because of the
frequent use of the term ‘effective’. However, the damages action reform does
not create the right to damages nor does it create a remedy.'' The European
private antitrust policy is an attempt to incentivize private antitrust actions for
harmed business and consumers and, especially, damages claims.

Referring to the ECJ’s Courage ruling, and later to Manfredi, the European
Commission published two discussion papers and drafted a Directive in order
to foster the private enforcement of European competition law. The Green
Paper on damages actions for breach of the EC antitrust rules of 2005
considered different options to overcome the perceived obstacles to more
effective private actions. The White Paper of 2008 focused on a selective mix

8 For more facts and the economic background of the case see M Waterson, ‘Beer—The Ties
that Bind’ (2010) http://www2.warwick.ac.uk/fac/soc/economics/research/workingpapers/2010/
twerp_930.pdf, accessed 27 May 2011.

° For a description of private antitrust procedure in Italy, the actual problems and facts un-
derpinning the Manfredi decision see P Nebbia, ‘... So What Happened to Mr Manfredi? The
Italien Decision Following the Ruling of the European Court of Justice’ (2007) 28 European
Competition Law Review 591-596; S Rosso, ‘Ways to Promote Workable Private Antitrust
Enforcement in Italy’ (2009) 31 World Competition 305-325.

10 Manfredi v Lloyd Adriatico Assicurazioni SpA (n 5) para 62.

"' There are attempts to create a Community right to damages; AP Komninos, EC Private
Antitrust Enforcement: Decentralised Application of EC Competition Law by National Courts
(Hart, Oxford and Portland, Oregon, 2008).
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of procedural and substantive issues to surmount the °[...] legal and pro-
cedural [...]"'* hurdles in the Member States in order to remedy ineffective
compensation. The Commission’s policy aims at the strengthening of the
already existing right of victims to obtain redress and the damages actions
remedy. Even without final legal measures in place, the Commission’s efforts
have encouraged changes of the legal frameworks in some Member States.'?

The White Paper arranged for several measures to lower the barriers
for antitrust plaintiffs to bring their law suits in order to achieve effective
compensation. Indirect purchasers, who had no direct dealings with the
infringer but suffered a loss nevertheless, should have standing for damages
actions. They may also rely on a rebuttable presumption that the illegal
overcharge was entirely passed on to them. At the same time, defendants who
are sued by their direct purchasers could claim (but then must prove) that an
overcharge has been passed on to customers of the plaintiff, the so-called
passing-on defence.'* Addressing the problem of scattered individual losses,
the White Paper suggests that the Member States introduce collective redress
mechanisms by way of either representative actions through designated bodies
or opt-in collective actions.'” To assist antitrust damages plaintiffs gathering
information about a breach of competition law, they are supposed to gain
access to crucial evidence in possession of the defendant. Final decisions
of national competition authorities or the Commission will become binding
in subsequently initiated antitrust litigation (follow-on actions). Limitation
periods are suggested to be changed in favour of antitrust claimants, especially
when the violation is of continuous or repeated nature and concealed. With
regards to court fees and cost the Commission invites the Member States to
review their cost rules to achieve an early dispute resolution and reallocate
costs and court fees in favour of plaintiffs. The possible interference of

12 European Commission, ‘White Paper’ (n 2).

'3 See the changes to the UK Competition Act 1998 introduced by the Enterprise Act 2000.
Section 47A of the Competition Act 1998 provides for monetary follow-on claims before the
Competition Appeal Tribunal. Section 47B provides for consumer claims by specified bodies and
section 58 and 58A declare findings of facts of the OFT and findings of an infringement by the
OFT or Competition Appeal Tribunal binding in court proceedings. For further details see BJ
Rodger, ‘Private Enforcement and the Enterprise Act: An Exemplary System of Awarding
Damages’ (2003) 24 European Competition Law Review 103—113; BJ Rodger, ‘The Competition
Act and the Enterprise Act Reforms: Sanctions and Deterrence in UK Competition Law’ in
G Dannecker and O Jansen (eds), Competition Law Sanctioning in the European Union: The
EU-law Influence on the National Law System of Sanctions in the European Area (Kluwer Law
International, The Hague, New York, 2004) 101. Italy recently introduced a class action device.
A Martinazzi, ‘Developments in Private Enforcement of Italian Antitrust Law: The Introduction
of ‘Class Action’ Legislation’ (2010) Competition Policy International 1-7. In Spain, the LEY
15/2007 de Defensa de la Competencia paved the way for a private enforcement of national and
EC antitrust rules. Ignacio Sancho Gargallo, ‘Private Enforcement of EU and National
Competition Law’ (2009) 1 InDret 1-35.

4 For a comparative view on indirect purchaser suits see F Cengiz, ‘Antitrust Damages
Actions: Lessons from American Indirect Purchasers’ Litigation” (2010) 59 ICLQ 39-63.

'S The prospects of class actions in Europe are considered in D Fairgrieve and G Howells,
‘Collective Redress Procedure—European Debates’ (2009) 58 ICLQ 379-409.
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more damages actions with leniency programmes will be prevented by a strict
non-disclosure of statements submitted to the Commission. The recent con-
sultation on collective redress has significantly broadened the scope of the
envisaged reform of private enforcement in Europe including injunction
claims against unlawful business practices. It remains to be seen what measure
the Commission will propose on the basis of the stakeholders’ submissions.

The current antitrust policy in Europe is still characterized by its focus on
effective compensation through damages actions for breaches of articles 101
and 102. Various measures are being discussed to alleviate reparation claims
and achieve effective compensation. The proposals apply to all types of an-
ticompetitive behaviour but are restricted to certain remedies, mainly damages
claims and injunctions.

III. REVISITING THE EUROPEAN PRIVATE ANTITRUST POLICY

In this section, I look at the potential effects of a reform of private antitrust
damages actions. The European private antitrust policy potentially includes
inefficiencies and may increase the risks that are associated with private
antitrust litigation. Although the European Commission claimed that the
European approach strikes a balance ‘[. . .] in order to have effective measures
which do not result in a situation where unmeritorious litigation are en-
couraged or facilitated [.. 1.t society’s law enforcement expenses, the risk
of nuisance suits and the price for errors have played a minor part in the White
Paper’s assessment of effective compensation.'” Despite the criticism that is
levied against the European private antitrust policy in the following subsec-
tions, private antitrust enforcement has to be understood as an integral part of
the overall enforcement scheme complementing public enforcement. But it is
the amount and types of actions brought that determines whether or not it turns
out to be a blessing or a curse.'® The potential risks of claim-enhancing rules
are briefly discussed in the following section A. Giving more weight to the
potential costs and risks of improved antitrust damages litigation, I reject the
current policy approach (section B). Measures aimed at facilitated damages
claims should be limited to damages actions against hard-core infringements
such as price fixing (section C). In section D, I will show that victims of cartels

16 European Commission, ‘Commission Staff Working Paper accompanying the White Paper
on Damages Actions for Breach of the EC Antitrust Rules’ (Brussels 2008) http://ec.europa.eu/
competition/antitrust/actionsdamages/documents.html#link1, accessed 26 May 2011, para 16.

17" Segal and Whinston, in their response to the Green Paper, pointed out that the debate about
private antitrust enforcement in Europe is not very well informed by economic theory. I Segal and
M Whinston, ‘Public vs Private Enforcement of Antitrust Law: A Survey’ (2007) 28 European
Competition Law Review 306-315.

'8 Already Paracelsus observed that “all things are poison and nothing is without poison, only
the dose permits something not to be poisonous.” T von Hohenheim, Sdimtliche Werke:
1. Abteilung Medizinsche naturwissenschaftliche und philosophische Schriften (R Oldenburg,
Miinchen, Berlin, 1928) 138.
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are in particular need of facilitated access to damages actions and may benefit
from improved access to damages actions. The following sections deal mostly
with the damages remedy because no concrete proposals with respect to
injunctive relief have been brought forward. My analysis is based on the
assumption that changes are necessary, although the empirical evidence for
this assumption is sparse.

A. The Cost of Private Antitrust Enforcement

When an antitrust statute is infringed, society typically deals with two types of
costs. There are losses caused by the actual breach of law (conduct cost) and
expenses for pursuing the violation (enforcement cost).'” Conduct costs con-
sist of the loss of those who kept purchasing a product despite the overcharge
levied on it and the deadweight loss describing the loss to society caused by
foregone purchases of the affected product.?’ The expenditure on enforcement
comprises of spending on detection and apprehension (cost for courts and
management time)?' as well as error costs if a wrong decision concerning the
existence of an infringement is made.”? While conduct costs occur when the
law is violated, enforcement costs are only generated if resources are spent on
reducing the existing individual loss (compensation) or preventing future
harm (deterrence). But how much should be spent to enforce a certain type of
legislation and deter potential offenders? The question is whether or not

19 Lande regards enforcement costs as being part of the harm caused by the violation. RH
Lande, ‘Are Antitrust ‘Treble’ Damages Really Single Damages?’ (1993) 54 Ohio State Law
Journal 115-174, 122.

20 RA Posner, ‘The Social Costs of Monopoly and Regulation’ (1975) 83 The Journal of
Political Economy 807—827; RH Lande, ‘Wealth Transfer as the Original and Primary Concern of
Antitrust: The Efficiency Interpretation Challenged” (1982) 34 Hastings Law Journal 65-152;
Posner (n 1). Compared with the wealth transfer from purchasers to sellers, the deadweight loss
decreases allocative efficiency according to both consumer and total surplus standard.
Interestingly, private antitrust litigation does not address inefficiencies caused by rent-seeking or
foregone purchases although it is sometimes argued that the mandatory trebling of US antitrust
damages addresses the deadweight loss. FH Easterbrook, ‘Detrebling Antitrust Damages’ (1985)
28 Journal of Law & Economics 445-468; ED Cavanagh, ‘Detrebling Antitrust Damages: An
Idea Whose Time Has Come?’ (1987) 61 Tulane Law Review 777-848.

21 RA Posner, ‘An Economic Approach to Legal Procedure and Judicial Administration’
(1973) 2 Journal of Legal Studies 399-458; WF Schwartz, Private Enforcement of the Antitrust
Laws: An Economic Critique (American Enterprise Institute for Public Policy Research,
Washington, 1981) 5; Lande (n 19). With an explanation of different types of enforcement cost
see WF Schwartz and G Tullock, ‘The Costs of a Legal System’ (1975) 4 Journal of Legal Studies
75-82; WP Wils, ‘Should Private Enforcement Be Encouraged in Europe?’ (2003) 26 World
Competition 472—488, 479.

22 GS Becker, ‘Crime and Punishment: An Economic Approach’ (1968) 76 The Journal of
Political Economy 169-217; Schwartz (n 21) 5. Error costs are made while assessing the allegedly
anticompetitive conduct and are, thus, part of the enforcement expenses. Block and Sidak claim
that his is the only real cost of private enforcement. Michael K Block and Joseph G Sidak, ‘The
Cost of Antitrust Deterrence: Why not Hang a Price Fixer Now and Then?” (1980) 68 Georgetown
Law Journal 1131-1140. Error costs could also be regarded as different from process or en-
forcement costs. Schwartz and Tullock (n 21).
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an equilibrium exists in which the returns from private litigation justify the
expenditure. Underpinning all approaches to optimal enforcement is the fact
that litigation is costly. Public and private enforcement cost rise with an
increase in the number of actions. The price of enforcement prevents society
from compensating all victims or deterring every potential offender as this
would turn out to be prohibitively expensive if not impossible because re-
sources that can be devoted to apprehension and detection are limited.”> The
growth of the enforcement costs with the number of actions requires more of
the society’s scarce resources being devoted to antitrust enforcement activi-
ties.”* Not only is an increase of the level of antitrust enforcement costly, it
also provides diminishing returns up to the point where fewer results are
produced for the extra units devoted to enforcement.>> The fact that a total
enforcement of norms is impossible and the enforcement cost can exceed
the enforcement benefits derived thereof, one could think of a theoretical
equilibrium in which the cost of applying and enforcing the norm still not
outweigh the benefits of the enforcement activity. Although this optimal
level of enforcement can be determined in theory it is hard to tell when this
equilibrium is reached in practice, for instance, because of the difficulties of
measuring the degree and benefits of deterrence.?

According to Becker’s seminal analysis of punishment, one would save
detection or process cost if the penalty was increased and the detection rate
lowered provided that the offender is risk neutral or risk averse.”” The in-
creased penalty balances the decreased probability of being convicted and
maintains the deterrence effect.?® If this model is applied to private antitrust
actions, the volume of litigation would ideally decrease and, thus, would
litigation expenses. However, Landes and Posner argue that this optimum

2 GI Stigler, ‘The Optimum Enforcement of Laws’ (1970) 78 Journal of Political Economy
526-536.

2 Although the typical antitrust case in the US seems to require more resources than the
typical civil law case there is no major difference between these two types with respect to the
funds needed. KG Elzinga and WC Wood, ‘The Costs of the Legal System in Private Antitrust
Enforcement” in Lawrence J White (ed), Private Antitrust Litigation: New Evidence, New
Learning (MIT Press, Cambridge, 1988) 107, 143.

25 KG Elzinga and W Breit, The Antitrust Penalties: A Study in Law and Economics (Yale
University Press, New Haven, 1977) 11.

26 R Stiirner, ‘Duties of Disclosure and Burden of Proof in the Private Enforcement of
European Competition Law’ in J Basedow (ed), Private Enforcement of EC Competition Law
(Kluwer Law International, Alphen a. d. Rijn 2007) 163, 169.

27 Becker’s theory is based on the economists’ analysis of choice and assumes that a person
commits an offense if the expected utility to him exceeds the utility he could get by using his time
and other resources at other activities. Becker (n 22) 176.

% ibid. For an adoption of this approach to the area of private antitrust enforcement see Elzinga
and Breit (n 25); WF Schwartz, ‘An Overview of the Economics of Antitrust Enforcement” (1980)
68 Georgetown Law Journal 1075-1102, 1079; Block and Sidak (n 22) 1131; Posner (n 1). For a
critical appraisal of some of Becker’s assertions see Michael K Block and Robert C Lind, ‘Crime
and Punishment Reconsidered’” (1975) 4 Journal of Legal Studies 241-248; AM Polinsky and
S Shavell, ‘The Optimal Tradeoff Between the Probability and Magnitude of Fines’ (1979) 69
American Economic Review 880-891.
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cannot be achieved in civil damages litigation.”” A higher penalty, which
equals to a multiplied damages award, induces higher rather than lower
litigation costs.*® Setting a higher penalty creates greater incentives for the
victims to file a law suit.*' Consequently, a higher penalty leads to more
instead of fewer actions. A higher award also makes plaintiffs more willing to
increase their spending on detection and litigation in order to receive the
damages award.>? Although more damages actions have a greater deterrence
or compensation effect, more will be spent on enforcement. As a consequence,
more damages actions would reduce the number of offenses but at the price of
a suboptimal use of resources.” Schwartz called this phenomenon the ‘lock-
step’ effect. The damages award constitutes the penalty from the defendant’s
point of view but, at the same time, also provides for the plaintiff’s incentive
to sue.>*

As for damages actions, it is the monetary relief for the plaintiff that pro-
vides the stimulus for bringing the action.>® The motive for initiating a claim
may differ though, especially when plaintiffs request non-damages remedies.
However, in private litigation it is usually the pecuniary award, and not the
notion of social desirability or the defendant’s obedience with the law, that
motivates the victim to seek redress in court.*® A claim is brought if the
potential individual gain outweighs the individual costs. At the same time, the
social costs of recovery may exceed the plaintiff’s personal gain and cause an
increasing detriment to society with an increasing number of civil actions.
Shavell has phrased this conflict between society’s and individual interest as
the divergence of the private and the public motive to bring a legal suit.*’

Procedural rules favouring plaintiffs and improving the chance of receiving
a payment may also provide for incentives to strategically use antitrust liti-
gation extorting settlements from or imposing costs on the defendants:

Private firms will generally pursue antitrust actions when it is in the private
firm’s interest, an interest that could easily diverge from the social interest. Firms

2% WM Landes and RA Posner, ‘The Private Enforcement of Law’ (1975) 4 Journal of Legal
Studies 1-46.

30 Easterbrook characterised higher penalties as inefficient. ‘Excessive penalties reduce ef-
ficiency by inducing firms to back off, to avoid approaching the margin at which the costs of more
competition and more cooperation are in equilibrium. They may produce harm, too, if they
discourage ‘efficient violations,’ [...]". Easterbrook (n 20) 447.

31 SC Salop and LJ White, ‘Economic Analysis of Private Antitrust Litigation® (1986) 74
Georgetown Law Journal 1001-1064, 1020.

32 ibid 1030. Given that the defendant wants to avoid being held liable, he is likely to dedicate
more resources to litigation offsetting the plaintiff’s expenditure. Thus, spending more on en-
forcement does not, from a plaintiff’s point of view, necessarily increases the chances of success.

3 Landes and Posner (n 29) 9. 34 Schwartz (n 21) 10. 35 ibid 28.

36 RP McAfee, HM Mialon and SH Mialon, ‘Private Antitrust Litigation: Procompetitive or
Anticompetitive’ (2005) http://papers.ssrm.com/sol3/papers.cfm?abstract_id=784805, accessed
26 May 2011, 2.

37 S Shavell, ‘The Fundamental Divergence Between the Private and the Social Motive to Use
the Legal System’ (1997) 26 Journal of Legal Studies 575-612.
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may have incentive to use the antitrust laws strategically, which may hinder
rather than promote competition.*®

Breit and Elzinga refer to one type of theses inefficiencies as the misinfor-
mation effect or nuisance suits: A party claims that an antitrust violation has
occurred although, in fact, the infringement did not exist.>* Extending this
definition, nuisance suits may be described as claims with a low probability of
winning which are filed with the prospect of inducing the defendant to settle
because the latter wants to avoid the costs of a legal disputes or the risk of
an adverse court ruling.*® Uncertainty about the legal rules and standards
amplifies the effect’' or causes firms to modify behaviour that is in ‘grey
areas’.*” Antitrust rules, like most norms, necessarily consist of vague terms.
Thus, it can be difficult to assess, on the face of it, whether or not business
strategies fall into the realm of illegality. Facing legal uncertainty, the risk of
an unknown trial outcome or future legal cost the defendant may be inclined to
settle. Enlarging the potential reward or facilitating access to damages actions
may increase the risk that nuisance suits occur:

As has been shown, nuisance suits are more likely to occur when a defendant
cannot easily show that the claimant’s charges are groundless and when the
defendant predicts that he has a good chance of being found guilty. If a defendant
is risk averse, and his expected payment to allegedly injured claimants is rela-
tively large, the greater will be his desire to settle without litigation. We would
predict that any attempt to deter monopolistic activity through increasing pay-
ments to plaintiffs or easing the way to their bringing and winning suits would
increase the amount of misinformation that the system generates regarding the
extent of monopolistic activity.*?

The US experience also suggests that special procedural rules for private
antitrust cases cause distortions because they create incentives to turn

3 McAfee, Mialon and Mialon (n 36) 2.

3 W Breit and KG Elzinga, ‘Antitrust Enforcement and Economic Efficiency: The Uncasy
Case for Treble Damages’ (1974) 17 Journal of Law & Economics 329-356; Elzinga and Breit
(n 25). Breit and Elzinga describe three inefficiencies linked with private antitrust enforcement in
the US treble damages system.

40 JM Perloff and DL Rubinfeld, ‘Settlements in Private Antitrust Litigation’ in Lawrence J
White (ed), Private Antitrust Litigation: New Evidence, New Learning (MIT Press, Cambridge,
1988) 149, 150.

41 For general effects of uncertainty on compliance with legal standards see RCraswell and JE
Calfee, ‘Deterrence and Uncertain Legal Standards’ (1986) 2 Journal of Law, Economics and
Organization 279-314. Uncertainty and the incentives to sue are dealt with by Salop and White
(n 31).

42 HL Buxbaum, ‘Private Enforcement of Competition Law in the United States—Of Optimal
Deterrence and Social Costs’ in J Basedow (ed), Private Enforcement of EC Competition Law
(Kluwer Law International, Alphen on the Rijn, 2007) 41, 48. The degree to which uncertainty
influences the decision of a firm depends on whether or not firms are risk averse or risk neutral.
In the former case they are likely to avoid any uncertainty. Perloff and Rubinfeld (n 40) 152.

43 Elzinga and Breit (n 25) 114.
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business, contract and other disputes into antitrust litigation.** In a procedural
system where the rules for contract and antitrust litigation do not provide for
significantly different conditions, the assertion of anticompetitive conduct
does not change the balance between the parties. If an antitrust claimant
benefits from special rules such as discovery, multiple damages or favourable
fee shifting, there is a greater incentive to allege the breach of competition
law. This may cause a shift of balance between the parties in contract liti-
gation, increase the misinformation effect and change contract relationships
altogether. Parties to law suits tend to use all possible arguments including the
breach of antitrust rules to strengthen their case and increase the chance of
winning.*> This occurs even in the absence of plaintiff-favouring rules and
may be aggravated if stronger incentives for plaintiffs are provided. Where
special antitrust provisions apply, the breach of competition law is frequently
claimed in dealer termination suits, franchise disputes but also in takeover
battles.*® Private antitrust actions are also used to alter the conditions of long-
term agreement, respond to litigation, extort settlements from profitable rivals
and impede healthy competition.*’ Therefore, the problem of potentially in-
efficient litigation, where the claim is legally well-founded but too costly, is
aggravated by wasteful litigation and socially trivial complaints that cause
additional cost and potentially deter procompetitive conduct.*® Furthermore,
nuisance suits or perceived litigation excesses can prompt the judiciary to
impede access to antitrust litigation.*” Rules providing overincentives may
lead to two suboptimal consequences: First, we might observe more and more
ambiguous litigation. Second, courts may limit the access to private actions,
swinging the pendulum into the other direction.>

Many of the above-mentioned insights from the law and economics litera-
ture are based on a private antitrust model with a damages multiplier aiming at

4 Salop and White (n 31); Cavanagh (n 20) 810; RP McAfee and NV Vakkur, ‘The Strategic
Abuse of Antitrust Laws’ (2004) 1 Journal of Strategic Management Education 1-18; Buxbaum
(n 42).

45 In German antitrust litigation a considerable number of private actions stem from contract
disputes rather than from ‘pure’ competition law infringements. Sebastian Peyer, ‘Myths and
Untold Stories — Private Antitrust Enforcement in Germany’ (Centre for Competition Policy
Working Paper No. 10-12 2010) http://ssrn.com/abstract=1672695, accessed 26 May 2011.

46 Cavanagh (n 20) 810.

47 McAfee, Mialon and Mialon (n 36) 3. The incentives created by the US system are also
described by Douglas H Ginsburg, ‘Comparing Antitrust Enforcement in the United States and
Europe’ (2005) 1 Journal of Competition Law and Economics 427-439.

8 "With an example Schwartz (n 21) 2.

4% For example, the United States Supreme Court raised the barrier to private actions in
Matsushita and Twombly in order to cut back on (excessive) litigation. Supreme Court of the
United States, Matsushita Electric Industrial Co v Zenith Radio Corporation 475 US 574 (1986);
Supreme Court of the United States, Bell Atlantic Corp v Twombly 550 US 544 (2007).

>0 S Calkins, ‘Summary Judgement, Motions to Dismiss, and Other Examples of Equilibrating
Tendencies in the Antitrust System’ (1986) 74 Georgetown Law Journal 1065-1162.
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optimal deterrence.’’ Multiple damages awards in this particular shape do
not form part of the European private antitrust policy. Deterrence is regarded
as being a secondary rather than the primary goal in Europe. The purpose
of optimal deterrence is to make inefficient illegal conduct unprofitable
but to permit efficient illegal conduct.’* By contrast, compensation is aimed
at providing redress for those who have suffered a loss from a violation of
the antitrust laws.>®> Although both the deterrence and the compensation
goal differ, the underpinning incentive mechanisms and cost problems of
private antitrust damages litigation remain the same regardless of the primary
objective.”* Shavell argues that the divergence problem actually grows when
private enforcement is directed at compensation.> Especially under a com-
pensation objective, where damages are calculated on the basis of individual
loss, resources are also wasted estimating damages.>® There will be hardly any
difference between systems in which deterrence is to be achieved and those
where the payment of civil damages is supposed to compensate victims with
respect to nuisance suits and contract litigation. It is the monetary payment
itself—not the function of it—that motivates private actions.

The considerably high costs of private litigation as a means of wealth
transfer raise the question whether the dedication of resources is socially
justified by the results that are produced.>’ The overall level of enforcement
activity can easily exceed the point where the benefits of compensation or
deterrence justify the costs for the society. In addition, the prospect of per-
sonal profits obtained through private claims may lead to nuisance suits and
the strategic use of antitrust litigation. The risk that too many resources are
spent on litigation or that too many strategic lawsuits are being brought exists
in both compensatory and deterrence-based frameworks. It appears that pri-
vate antitrust enforcement is not able to reach an optimal level of private
proceedings.’® Private antitrust enforcement cannot deliver and should not

5! The treble damages award is only one prominent feature of US private antitrust enforce-
ment. For some of the related problems and discussion see AM Polinsky, ‘Detrebling versus
Decoupling Antitrust Damages: Lessons from the Theory of Enforcement’ (1986) 74 Georgetown
Law Journal 1231-1236; AM Polinsky and Che Yeon-Koo, ‘Decoupling Liabiliy: Optimal
Incentives for Care and Litigation’ (Cambridge, Massachusetts 1991); HC Briggs, III, KD Huryn
and ME McBride, ‘Treble Damages and the Incentive to Sue and Settle’ (1996) 27 RAND Journal
of Economics 770-786.

52 William M Landes, ‘Optimal Sanctions for Antitrust Violations® (1983) 50 University of
Chicago Law Review 652—678; Herbert Hovenkamp, ‘Antitrust’s Protected Classes’ (1989) 88
Michigan Law Review 1-48. For purposes of multiple damages awards other than deterrence see
Cavanagh (n 20). 33 Becker (n 22) 199.

3% Schwartz and Tullock stress that it is necessary to generally analyse the cost of a legal
regime. Schwartz and Tullock (n 21).

%5 Shavell (n 37) 594. He claims that an insurance system is better suited to efficiently dis-
tribute compensatory payments. 56 Elzinga and Breit (n 25) 114.

57 Schwartz (n 21) 3; WP Wils, ‘The Relationship between Public Antitrust Enforcement and
Private Actions for Damages’ (2009) 32 World Competition 3-26.

8 Consequently, many commentators argue in favour of a mixed public and private enforce-
ment system. D Rosenberg and James P Sullivan, ‘Coordinating Private Class Action and Public
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aim at complete deterrence or the compensation of all victims, as the cost
would be prohibitive, but attempt to reach a more efficient level.>

B. The Potential Negative Effects of the European Private Antitrust Policy

In this subsection I will examine some of the potential effects the current
policy may have with regard to damages actions. It is undisputed that harmed
consumers may need more incentives to bring their claims to court. However,
the European private antitrust policy is not restricted to consumers as it will
also affect litigation between firms. It has been shown that inter-firm litigation
constitutes the better part of litigation in some jurisdictions.®® If a policy is
implemented that aims at helping consumers but does not take into account
potential effects on litigation between firms, it may reduce welfare due to
inefficiencies and costs.

The documents underpinning the damages actions reform asserted that the
costs of violation will be sustained by the infringer and not by society.

Achieving [the] objective of more effective compensation will ensure that the
costs of infringements of competition law are borne by the infringers, and not by
the victims, by compliant business and, indirectly, by society as a whole.®!

Although this statement implies that the Commission found a way to reconcile
the conflict between more damages actions and increasing enforcement cost,
the policy documents lack the evidence thereof. It appears that the European
Commission and other stakeholders underestimate the costs of more damages
litigation. It has been repeatedly claimed that effective compensation can be
achieved at no extra cost. The authors of the Welfare Impact Report, which
underpins the White Paper, dealt with the potential costs of litigation
and considered the minimization of litigation cost. Under any scenario laid out
in the Report, the benefits of more private actions are weighed against the
potential expenditure and the optimal level of private enforcement.®” The
authors assert that the overall costs of litigation would not offset the damages

Agency Enforcement of Antitrust Law’ (2006) 2 Journal of Competition Law and Economics
159-187; Wils (n 57).

% Also stressing efficient enforcement A Sarra and A Marra, ‘Are Monetary Incentives
Enough to Boost Actions for Damages in the European Union? On the Relevance of
Incompleteness of Laws and Evidentiary Requirements’ (2008) 31 World Competition 369-388.

0 This is the case in Germany and the UK; Peyer (n 45).

! European Commission, ‘Commission Staff Working Document—Impact Assessment’.
Accompanying Document to the White Paper on Damages Actions for Breach of the EC Antitrust
Rules (Brussels 2008) http://ec.europa.eu/comm/competition/antitrust/actionsdamages/
documents.html#link1 accessed 26 May 2011 para 60.

2 A Renda and others, ‘Making Antitrust Damages Actions More Effective in the EU: Welfare
Impact and Potential Scenarios, Final Report’. Report for the European Commission Contract
DG COMP/2006/A3/012 (Brussels, Rome, Rotterdam, 2008) http://ec.europa.eu/competition/
antitrust/actionsdamages/documents.html, accessed 26 May 2011, 150.
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recovery®® because ‘[t]here are good reasons to assume that lawyer’s fees,
firms’ opportunity costs and the costs of the legal system never outweigh the
wealth transfer effect of private damages actions.”®* This is inconsistent with
the theoretical insights from the law and economics literature as it was shown
above: Greater incentives to bring actions can create more than the optimal
volume of litigation.®> Consequently, the price for compensation may be
higher than the benefits derived from it.

That the Commission’s policy is less concerned with the cost of private
actions is also shown by the focus on effective compensation. While the
Welfare Impact Report discussed efficient deterrence and compensation
the White Paper promoted effective compensation. Effective compensation
implies that the only criterion a system must meet is the ability to produce
compensation, rather than to produce compensation at the lowest possible
price. From an effectiveness viewpoint, costs are negligible as long as the aim
of compensation is achieved. From an efficiency perspective,®® however, the
individual as well as society’s costs of private litigation matter. The docu-
ments underpinning the reform, apart from the Welfare Impact Report, offer
hardly any evidence for efficiency considerations. When the Commission re-
ferred to the Impact Report it °[...] also [gave] consideration to the possible
economic and social impacts of an enhanced level of actions for damages”.®” It
is the lack of contemplating cost or building in safeguards that contradicts the
mission statement of the antitrust damages reform that [...] the policy choi-
ces proposed in this White Paper [...] consist of balanced measures that are
rooted in European legal culture and traditions.”®® As the resources that can
be devoted to litigation are scarce, it is important to focus on a more optimal
level of antitrust enforcement. It is the efficient rather than the effective use
of resources the enforcement policy must aim at. The magnitude of private
damages actions for the violation of competition law is unlikely to reach an
efficient level, so the question is not how to achieve optimal enforcement
but how much inefficiency should be tolerated in the interest of providing
compensation.®” The European private antitrust model does not account for
the inefficiencies of damages actions nor does it consider whether the ratio of
overall costs and output attains a sensible level.”

The effects of enhanced private enforcement on social costs are aggravated,
as the current approach does not differentiate between infringements with no
(or only theoretically) beneficial effects on competition and those that contain

63 ibid. 4 ibid 89 (emphasis added). % Landes and Posner (n 29).
Efficiency is understood in the economic sense of maximising value
European Commission, ‘Commission Staff Working Paper’ (n 16) 10.
European Commission, ‘White Paper’ (n 2) 3 (emphasis in original).
Some commentators even argue that there is no evidence that the social costs of private
antitrust enforcement are justified by the latter’s efficiency: Stiirner (n 26) 169.

0 The consultation on collective redress has asked stakeholders about their views on strong
safeguards against abusive litigation.
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some efficiencies, such as certain types of vertical restrains or unilateral
conduct. Although the Welfare Impact Report pointed out the potential risk of
a ‘one-improved-damages-measure-fits-all-infringements’ approach the issue
has not been pursued any further.”' Ignoring the difference between detri-
mental conduct where the harm is unambiguous and ambiguous antic-
ompetitive behaviour, the European private antitrust policy risks that both
clearly harmful conduct and potentially efficient behaviour will be subject to
more and strengthened damages litigation. If more claims were brought to
mute efficient or competitive rivals, it would pervert the objectives of the
antitrust rules. European competition law seeks to ensure that consumers
benefit from the efficient use of resources and vigorous rivalry between firms.
In omitting safeguards against too much or abusive litigation, the current
strategy could have the contrary effect as it would hamper competitive busi-
nesses. The European policy should therefore increase the threat of litigation
only for unambiguously and actually anti-social behaviour. Facilitated anti-
trust damages actions applied to all types of infringements are likely to also
deter overall beneficial actions.”” Uncertainty about the legality of activities
under articles 101 and 102 may aggravate the potential adverse effects and
discourage aggressive business strategies. This dampening effect occurs
even when the plaintiffs do not specifically aim at deterring pro-competitive
behaviour. It is sufficient that the eased access to damages claims attracts
more litigation against all types of potentially anticompetitive conduct. It is
claimed that the White Paper already excluded measures that are likely
to cause ineffectiveness or excessive costs, like broad discovery rules and
damages multipliers. However, it has been overlooked that the generally eased
access to damages can have similar effects.”

As for the risk of strategic lawsuits, the European damages action reform
increases the risk that such actions occur despite the assertion that litigation
which does not have merits is to be avoided:

The Commission made clear in its 2005 Staff Working Paper that it does
not intend to incentivise victims to bring an action when their actions are not
meritorious. It considers it fundamental, though, that those victims who have
meritorious claims for damages are able to bring such actions successfully, and
are not deterred from bringing an action to court due to the numerous obstacles
they face.”*

The damages actions reform does not provide for a framework which would
reduce the risk of non-meritorious litigation. Most of the proposals aim at
creating more incentives for antitrust plaintiffs promoting special rules for
damages claims under articles 101 and 102. The suggestions apply mostly to

7! Renda and others (n 62) 121.

2 Segal and Whinston (n 17) 311. > Elzinga and Breit (n 25) 114.

™ European Commission, ‘Commission Staff Working Paper’ (n 16) 10. See also questions Q
20 to 24 in European Commission, ‘Public Consultation Collective Redress’ (n 3).
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antitrust actions but not to any other type of civil law litigation. This will have
two unintended effects. First, plaintiffs are tempted to exploit the legal un-
certainty that, for instance, prevails with regard to the abuse of dominance
under article 102. There are no safeguards in place to reduce the incentives to
extort settlements or payments from the defendants. Second, the favourable
treatment of antitrust claims increases the incentives of parties to contract
disputes to allege the violation of a competition law statute.”” Using all
relevant statutory provision is a rather common approach in litigation but does
not, by and large, result in a great change of procedure or shift the balance
between the parties. However, if special procedural rules like discovery
or various legal presumptions are made available to plaintiffs if, and only if,
they allege violations of antitrust law, it becomes obvious that it would
be advantageous for a plaintiff to claim even the most unlikely breach of
EU competition law hoping for a settlement. Plaintiffs may not resist the
temptation to search for an antitrust hook in their claim in order to gain a
procedural advantage and increase their chances of winning the case.

Three conclusions can be drawn from this analysis of the European
approach to private antitrust enforcement. First, the focus on effectiveness is
most likely to increase the costs beyond what would be socially beneficial.
Second, the risks associated with more private enforcement actions may
outweigh the benefits of improved compensation.”® If litigation became
excessive, judges may restrict the access to private actions. As we know from
the United States, augmenting the pleading standards or requirements for
evidence could be one way of correcting an over-inclusive legal framework.
In this case, the compensation objective is unlikely to be achieved. Third,
creating a special procedure for antitrust actions can deter detrimental viola-
tions but also reduce the potential benefits from efficiency-enhancing vertical
agreements or unilateral conduct. The changes caused by European private
antitrust policy would affect other types of civil litigation as well.”’

C. Limiting the Scope of the European Private Antitrust Policy

In this section, I will argue that a limited approach to facilitating antitrust
damages claims may address the problems outlined above and become one of
the safeguards against strategic litigation the European Commission men-
tioned in its consultation on collective redress. The European private antitrust
policy aims at fostering compensation and providing a stronger damages tool

75 That this is not just a mere theoretical concern has been shown in the US, McAfee and
Vakkur (n 44). This author observed many contract related antitrust disputes in Germany despite
the absence of plaintiff-favouring norms in antitrust proceedings such as damages multipliers or
disclosure; Peyer (n 45).

© Private antitrust enforcement may be generally ill-suited to master a wealth transfer
at reasonable cost. DA Crane, ‘Optimizing Private Antitrust Enforcement’ (Michigan 2009)
http://ssrn.com/abstract=1474956, accessed 26 May 2011, 8. 77 Buxbaum (n 42) 58.
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for those who suffered harm from anticompetitive conduct. At the same time,
the potential risks of facilitated damages law suits call for a more cautious
approach. In order to reconcile the benefits of stronger private enforcement
with a need for curbing risks and cost control, the scope of the European
private antitrust policy should be constrained to hard-core cartel violations.
Victims of other anticompetitive conduct would still be able to claim com-
pensation but without the suggested facilitated measures. The distinction be-
tween generally accessible compensatory actions in the Member States and
access to the improved damages remedy is crucial. My proposal does not
exclude victims of unilateral conduct or vertical restraints from compensation
because the damages action reform does not create the right to damages. The
adjustments I advance are required only if changes, especially for damages
actions, are deemed necessary and strategic litigation remains a concern under
the current policy.

According to Hovenkamp, antitrust remedies should be more flexible and
reflect the differing degrees of harm.”® I broadly adopt his concept of a ‘sliding
scale’ for antitrust remedies in order to refine the scope of the European pri-
vate antitrust policy: Harsher remedies or improved damages actions are only
to be provided for more severe violations of competition law. Others have
suggested similar approaches, for instance, providing treble damages for per
se violations (in the US) and simple damages for all other breaches of antitrust
rules.”” The European Commission contemplated varying treatments for the
different types of antitrust violations in policy option 1 of the White Paper
suggesting double damages for private actions against cartels and single
damages for all other infringements.®® Following this general idea of adjusting
the remedy to the type of infringement, the measures to increase the detection
rate and alleviate access to damages claims should be exclusively provided for
the most severe breaches of the antitrust rules. Cartels that fix prices or share
markets would fall into the realm of such hard-core violations. They are often
difficult to detect and it requires a considerable amount of resources to suc-
cessfully conclude a trial against a cartel member. The clear and unambiguous
harm to society, the relatively clear legal concept and, thus, the lower prob-
ability of legal errors justify an improved access to damages actions.

It is difficult to draw a distinct line between violations that have clearly
negative effects and those that are more ambiguous although the crim-
inalization of specific anticompetitive practices provides for a reference

8 “Varying the offense according to the remedy sought makes the most sense when the con-
duct appears to have little social value but competitive harm is difficult and costly to prove. [...]
When the effects of business practices are ambiguous and judicial fact finding imperfect, harsh
penalties can deter procompetitive conduct.” Herbert Hovenkamp, The Antitrust Enterprise:
Principle and Execution (Harvard University Press, Cambridge, 2005) 65.

7 Cavanagh (n 20).

80 Policy option 1 in European Commission, ‘Commission Staff Working Document’ (n 61)
para 77.
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point.®' The criteria to determine the cartel offence laid out in part 6 of the UK
Enterprise Act 2002 comprise of price fixing for products or services, limita-
tions of supply and restrictions of output, market sharing and bid rigging. All
those cartel practices have in common that competitors agree to reduce or
eliminate competition amongst them. One could argue that this distinction is
arbitrary and that there are no reasons to treat horizontal price fixing differ-
ently from resale price maintenance or unilateral conduct. However, the
negative effects from cartels are, more often than not, clear and there are not
many cases in which collusive output restrictions or price agreements improve
competition.

Cartels are distinct from other types of anticompetitive constraints and
share certain features that would justify a special treatment under the damages
actions reform. They harm consumers and have adverse effects on prices and
output, normally raising the former and decreasing the latter. The harm caused
by international and national cartels is substantial.** The Welfare Impact
Report summarized different studies about the adverse effects of cartels esti-
mating the lower band for overall cartel harm around €16.9 billion per year
while the upper band would amount to €261.22 billion per year.83 Although it
is impossible to determine the exact amount of cartel-induced loss hardcore
horizontal restraints have an overall adverse impact on competition and wel-
fare. The same cannot be said about vertical restraints or unilateral conduct.
Those practices may improve the willingness to invest or foster cost effi-
ciencies.® For instance, vertical exclusive restraints imposed by manu-
facturers help to secure the incentives for retailers to invest in the provision of
services for a certain good and avoid free-riding problems.®® Price discrimi-
nation which may fall under article 102 could have positive effects on welfare
and investment.®¢

Another argument in favour of a harsher treatment of cartels stems from the
fact that they usually do not occur by mistake. It is difficult to imagine a
situation where firms inadvertently enter into a price-fixing or market-sharing
agreement given the nature of those infringements. With the current level of
public enforcement of the cartel prohibition there is little reason to believe that

81 The division between agreements that have the object and those that have the effect of
impeding competition could be an alternative method of separating hardcore violations from other
infringements.

8 OECD, ‘Report on the Nature and Impact of Hard Core Cartels and Sanctions Against
Cartels Under National Competition Laws’ (2002) http://www.oecd.org/dataoecd/16/20/
208183 1.pdf, accessed 26 May 2011. 85 Renda and others (n 62) 96.

8 K Yeung, ‘Privatizing Competition Regulation (1998) 18 Oxford Journal of Legal Studies
581-616, 584.

85 JJ Spengler, ‘Vertical Integration and Antitrust Policy’ (1950) 58 The Journal of Political
Economy 347-352; LG Telser, ‘Why Should Manufacturers Want Fair Trade?’ (1960) 3 Journal
of Law and Economics 86-105.

8 For a discussion of price discrimination in the EU law context see D Geradin and N Petit,
‘Price discrimination under EC Competition Law: Another Antitrust Doctrine in Search of
Limiting Principles’ (2006) 2 Journal of Competition Law and Economics 479-531.
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managers accidently stumble into cartels. In contrast, certain vertical restraints
or discriminatory activities may have a plausible commercial background.®’
This shall not hide the fact that some dominant firms intentionally abuse their
powers to force competitors to exit the market or to prevent market entry in
the first place. Nevertheless, unilateral conduct also includes behaviour which
is regarded common business activity and not necessarily harmful.

Facilitated access to damages actions—including disclosure rules—would
also be justified in cartel-related litigation because of the detection and in-
formation-gathering problems. Knowing the consequences of their engage-
ment in price-fixing or market-sharing activities, offenders act with great care
and in secrecy to avoid detection and punishment.® Cartel meetings are nor-
mally disguised,® transmitted information is encrypted sometimes’ and
evidence of illegal agreements may be destroyed.’! It is the secrecy of cartels
that poses one of the major problems for private enforcers. If the victim does
not notice that competition law was breached, there is no opportunity to react.
In case an affected firm initiates proceedings, the claimant will find it difficult
to retrieve information about communication between cartel members which
are necessary evidence in legal proceedings.”? On the other hand, victims of
vertical restraints or unilateral conduct are often, though not always, in a close
contractual relationship with the violator or even part of the anticompetitive
arrangement. It is said that the detection rate of antitrust violations within
contracts is 100 per cent.”® If price conditions in an agreement contravene the
antitrust rules, the negatively affected business partner is likely to observe
those illicit terms, as occurred in the Courage litigation.”* In contrast, the
secret nature of cartels increases the probability that victims miss the oppor-
tunity for legal action altogether. Cartel members are likely to impose extra
enforcement cost on potential plaintiffs, as the latter usually needs to invest
more in order to gather the evidence about disguised price fixing.”

87 Horizontal partnerships, joint ventures and strategic alliances among rivals may foster
competition and contribute to product and service innovation. Al Gavil, WE Kovacic and JB
Baker, Antitrust Law in Perspective: Cases, Concepts, and Problems in Competition Policy
(2" edn, Thomson/West, St Paul, 2008) 88. However, they do not belong to the hardcore con-
straints [ have outlined above. 88 Hovenkamp (n 78) 66.

8 For instance, ‘budget meetings’ in the Vitamin cartel, European Commission, Case COMP/
E-1/37.512 Vitamins [2001] OJ L6/1.

%0 European Commission, Case COMP/F/38.899 Gas Insulated Switchgear [2007] OJ C 75/19.

! European Commission, Case COMP/38354 Industrial Bags [2005] OJ L 282/41.

92 Of course, plaintiffs may rely on information from competition authorities that have in-
vestigated a hard-cartel infringement before (follow-on actions) but the binding effect of those
decisions, if existing, only refers to the infringement. The plaintiff still needs to establish the
actual damage and causation between damage and antitrust breach.

%3 Hovenkamp (n 78) 68. %4 Courage Limited v Bernard Crehan (n 5).

95 This could be an argument against the strengthening of private enforcement of the cartel
prohibition. Detection difficulties increase cost as more has to be spent. However, alleviating the
burden that is on cartel plaintiffs could reduce the expenditure for detection and increases the
compensation or deterrence effect.
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The clearly negative economic effects of horizontal hardcore agreements
facilitate the legal treatment. Most hardcore cartel infringements fall under a
tight scrutiny hardly qualifying for a justification or a consideration of their
procompetitive effects.”® In the US, the Supreme Court deemed price-fixing,”’
output restraints,”® and market division?® per se illegal. Those agreements are
held to be unlikely to yield pro-competitive effects and, therefore, do not
require a case-by-case analysis of their pro-and anticompetitive effects. Price-
fixing and market-sharing agreements in the EU have already the object of
distorting competition under article 101 and no anticompetitive effects need to
be proven.'? This is not a per se approach but hard-core cartel violations are
unlikely to qualify for a justification under article 101(3). The legal treatment
of cartels is relatively clear narrowing the leeway for a legal (mis)interpret-
ation and uncertainty. The same cannot be said about unilateral conduct under
article 102 which is controversial and complex.'”" Terms like ‘normal’ or
‘fair’ have an almost philosophical notion and are difficult to handle in the
court room. Although both article 101 and article 102 provide for examples of
prohibited practices, the enumeration in article 102 leaves much room for
speculation. Difficulties in determining the exact meaning of the article 102
prohibition increase the likelihood of judicial error and may deter welfare-
enhancing and pro-competitive behaviour if the prohibitions are interpreted
too broadly, or if type II errors occur. The exclusionary abuse under article
102 remains ambiguous despite the effort of the European Commission to
clarify it.'*?

There are not only economic and legal arguments that support a revised
European private antitrust policy. The documents underpinning the reform
suggest that the primary motivation behind the project is to improve damages
actions against cartelists. For example, only cartel victims will benefit
from access to leniency statements which the Commission tries to regulate
in its White Paper. Similarly, a potential discovery procedure is particularly
advantageous for cartel victims as they probably know the least about the

% For an overview see E Elhauge and D Geradin, Global Competition Law and Economics
(Hart, Oxford, 2007); Gavil, Kovacic and Baker (n 87).

7 United States v Socony-Vacuum Oil Co 310 US 150 (1940).

98 NCAA v Bd of Regents 468 US 85, 98, 99 (1984).

9 Norther Pacific R Co v United States, 356 US 1, 5 (1958); United States v TOPCO
Associates Inc, 405 US 96 (1972).

' Court of First Instance, Joined cases T-374/94, T-375/94, T-384/94 and T-388/94
European Night Services v Commission [1998] ECR 11-3141.

191 Richard Whish, Competition Law (6™ edn Oxford University Press, Oxford 2009) 189.
Hovenkamp has pointed out the intrinsic difficulties of determining abusive conduct observing
that ‘.. .[w]e have nothing resembling the police officer’s radar gun for detecting anticompetitive
exclusionary practices.” Hovenkamp (n 78) 67.

192" European Commission, Guidance on the Commission’s enforcement priorities in applying
Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings (Brussels,
09 February 2008) C(2009) 864 final, available at http://ec.europa.eu/competition/antitrust/art82/
guidance_en.pdf, accessed 26 May 2011.
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violations compared with victims of other breaches of competition law.
Vertical restraints and unilateral conduct occur quite often in contracts
for which the detection rate is considerably higher. The planned extension
of limitation periods for cases in which the victim has not yet discovered
the loss is also more likely to be of use in disguised price-fixing cases. The
preparatory documents deal more often with cartels and the problems
related to them than with all other infringements. The Welfare Impact
Report devoted 24 pages to the assessment of the harm from cartels while
losses from all other infringements of the competition rules were summarized
on eight pages.'® Finally, the emphasis on damages claims despite the
existence of other forms of relief may also be interpreted as an implicit focus
on cartels. Damages do not aim at restoring a relationship for the future
unlike, for instance, injunctions. Compensatory payments only solve a conflict
between parties for the past and repair the harm done. Thus, damages may be
preferred by cartel victims as a remedy of last resort. Requesting payments
for past harm makes a lot of sense in cases where the cartel was broken up
but is less useful in constellations where the illegal conduct continues. If,
for instance, the access to an essential facility is unduly restricted, damages
actions compensate the harm in the past but will not grant (unrestricted) access
to the facility for the future. Furthermore, in contract cases, such as vertical
restraints, it may also satisfy the plaintiff if he can just alter the terms of a
contract.

There are good reasons to limit the damages actions reform in order to
reduce the potential side-effects. Instead of making all possible violations of
articles 101 and 102 subject to the facilitated damages remedy, considerations
of costs and risks and the documents underlying the reform argue for a re-
strictive approach limiting improved damages actions to cartels. As I will
show in the next section, there are not only good theoretical arguments against
a too broad a damages actions reform but also a particular need to strengthen
damages claims against cartels.

D. Addressing a Real Need—Damages Actions against Cartels

The theoretical arguments against an unrestricted scope of the damages ac-
tions reform can, to some extent, be taken further. Studies undertaken in
Europe and the United States suggest that victims of cartels are the least likely
to seek remediation in the courts. Therefore, a refined European policy that
eases access to damages claims for cartel victims would probably address a
real need. The data underpinning my proposal are taken from the EU Impact
Report,'™ this author’s work on German cases,'” Rodger’s study in the

103 Renda and others (n 62). 104 ibid. 105 peyer (n 45).
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UK,'% and two projects from the US.'"” The authors of the Georgetown Study
collected information about private antitrust litigation filed between 1973 and
1983 in five federal districts in the US.'®® It was estimated that the study
covered about one sixth of all filed antitrust litigation during that period.
Kauper and Snyder used the data from the Georgetown Project to compare
follow-on and stand-alone cases.'” Perloff and Rubinfeld analysed settle-
ments in private antitrust actions also working with a sample from the
Georgetown Study.''® The Georgetown Project is a snapshot of litigation
between 1973 and 1983—but still the best to date—rather than an actual
reflection of private cases. The number of private antitrust proceedings has
declined and the legal landscape has changed since the early 1980s. In a more
recent analysis of US litigation, Lande and Davis selected 40 large-scale and
successful private actions that produced more than US$50 million in cash
benefits and were concluded before 1990.""" They focused on claims that had
already reached the final litigation stage. The authors of the Welfare Impact
Report tried to identify private enforcement litigation for the breach of arti-
cles 81 and 82 (now articles 101 and 102) in the Member States although
empirical research was not the central theme of their report for the European
Commission. In their study the authors counted 96 antitrust damages actions
for the EU27 between May 2004 and the third quarter of 2007.''* Barry
Rodger’s study in the UK reported all identifiable private enforcement cases
up to 2008 in which parties asserted the violation of either EU or UK law.'"?
For the German dataset I collected data on 368 private antitrust cases con-
cluded between 2005 and 2007. The dataset contains claims alleging breach of
either national or EU competition law."'* The latter two studies attempt
to provide a complete sample of private antitrust cases in the respective
observation period. Although the observation periods, objectives and legal

196 Barry J Rodger, ‘Competition Law Litigation in the UK Courts, A Study of All Cases to
2004: Part 1’ (2006) 27 European Competition Law Review 241-248; BJ Rodger, ‘Competition
Law Litigation in the UK Courts, A Study of All Cases to 2004: Part 2’ (2006) 27 European
Competition Law Review 279-292; Barry J Rodger, ‘Competition Law Litigation in the UK
Courts, A Study of All Cases to 2004: Part 3’ (2006) 27 European Competition Law Review 341—
350; BJ Rodger, ‘Competition Law Litigation in the UK Courts: A Study of all Cases 2005-2008,
Part I’ (2009) 2 Global Competition Litigation Review 93—114; BJ Rodger, ‘Competition Law
Litigation in the UK Courts: A Study of all Cases 2005-2008, Part II’ (2009) 2 Global
Competition Litigation Review 136-147.

197 TE Kauper and EA Snyder, ‘Private Antitrust Cases that Follow on Government Cases’ in
LJ White (ed), Private Antitrust Litigation: New Evidence, New Learning (MIT Press, Cambridge,
1988) 329; Lawrence J White (ed), Private Antitrust Litigation: New Evidence, New Learning
(MIT Press, Cambridge, 1988); RH Lande and Joshua P Davis, ‘Benefits From Private Antitrust
Enforcement: An Analysis of Forty Cases, Report of the American Antitrust Institute’s Private
Enforcement Project’ (2007) http://www.antitrustinstitute.org/files/AAI1%20Benefits%20from%
20Private%20AT%20Enforcement%20-%20Lande%20Davis%20Report%20-%2012.10.07
121220072254.pdf, accessed 26 May 2011.

108 White (ed) (n 107). '® Kauper and Snyder (n 107). ''* Perloff and Rubinfeld (n 40).

""" Lande and Davis (n 107); RH Lande and JP Davis, ‘Benefits From Private Antitrust
Enforcement: An Analysis of Forty Cases’ (2008) 42 USF L Rev 879-918.

112 Renda and others (n 62). 113 Rodger (n 106); Rodger (n 106). 114 peyer (n 45).
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Table 1. Private actions against price fixing

No of Price
Years of Total  price fixing  fixing in
study cases  cases* % of total
us Kauper/Snyder** 1973-1983 1,935 329 17%
Lande/Davis'" 19902007 40 17 43%
EU27 Impact Study' 2004-2007 9% 12 13%
Germany  Peyer 2005-2007 368 11 3%
UK Rodger to 2008 117 7 6%

* Primary allegation.

** Salop and White using the same data from the Georgetown Study defined a sample with 1,959
cases in which almost 16 per cent of primary allegations dealt with price fixing.''®

+ Selection of 40 successful damages claims minimum worth $50 million cash benefits. Most of
these cases were settled.

T+ The focus was on damages actions for violation of EU antitrust law.

backgrounds of all empirical studies differ they provide an overview about
antitrust litigation against cartels.

1. Horizontal price-fixing cases

A survey of the available data reveals that there is comparatively little
litigation against hard-core cartel constraints despite the clear legal concept of
price fixing and market sharing. The German Federal Cartel Office indicated
once that hard-core cartels are by no means the majority of privately pursued
antitrust violations.''> This is a clear contrast to the perception of cartel
damages actions which seemingly dominate the discussion. As for litigation
against cartels, Table 1 shows the ratio of cartel cases to other antitrust
proceedings for various time periods and jurisdictions.

Kauper and Snyder found that 17 per cent of all allegations in the US were
related to price fixing which corresponds to 329 cases of a total of 1,935 non-
multi-district cases.''” In Lande’s and Davis’ study almost 43 per cent of all
cases in their sample were price-fixing allegations. Compared with other data

5 Bundeskartellamt, ‘Private Kartellrechtsdurchsetzung — Stand, Probleme, Perspektiven,
Diskussionspapier fir die Sitzung des Arbeitskreises Kartellrecht am 26. September 2005’
(Bonn 2005) http://www.bundeskartellamt.de/wDeutsch/download/pdf/Diskussionsbeitraege/
05_Proftag.pdf, accessed 26 May 2011, 2.

T gc Salop and LJ White, ‘Treble Damages Reform: Implications of the Georgetown
Project’ (1986) 55 Antitrust Law Journal 73-94.

"7 TE Kauper and EA Snyder, ‘An Inquiry into the Efficiency of Private Antitrust
Enforcement: Follow-on and Independently Initiated Cases Compared’ (1986) 74 Georgetown
Law Journal 1163-1230.
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the proportion appears to be extraordinarily high. It is likely to be artificially
augmented because of the non-random and selective sample. Cartels typically
create large losses, so we can expect a higher number of cartel proceedings in
a sample that is based on large-scale cases. Studies from Europe showed lower
proportions of price-fixing cases compared to the US. Of the 96 proceedings
discovered by the Welfare Impact Report, 61 were concerned with vertical
restraints and only 12 actions tackled hard-core constraints. The authors of the
Report could not identify a successful damages claim taking into account
pending appeals but ignoring private enforcement of national competition
laws. Rodger’s research in the UK revealed seven cases in which hardcore
violations were alleged.''® While Rodger discovered only two cases until
2004, he found five actions related to price fixing between 2005 and 2008.
Rodger’s study excluded proceedings that ended with a settlement but there
might be more actions against cartels that settle pre-trial and do not show in
the data. The German data also support the hypothesis that only a few court
cases are launched against firms engaging in price-fixing. From a total of 368
finished civil proceedings between 2005 and 2007, only 11 dealt with hardcore
cartels. In two of these 11 cases, plaintiffs challenged the validity of cartel-
affected contracts and did not request damages. Only one compensation claim
for alleged price fixing was successful.''’

The proportion of damages claims in the US were relatively high while in
the UK and Germany damages claims were filed less often. Vertical restraints
and unilateral conduct seem to attract more litigation in Europe than hardcore
violations although one cannot exclude the possibility that more cartel cases
are settled before trial because of the clear legal concept and harm.'?° Whether
or not the number of actions brought against cartels will change with more
cartels being discovered due to the relatively new leniency programmes
remains to be seen. The results from the Welfare Impact Report indicated a
higher ratio of price fixing cases than Rodger’s and my study. However, the
Welfare Impact Report focused on damages actions excluding other remedies,
a fact that may have contributed to the higher proportion of cartels in the
sample. In general, only very few price-fixing cases were brought before the
courts in Europe. Allegations of other types of anticompetitive conduct
account for the majority of private antitrust actions.'*' The evidence offered is
far from being exhaustive but it provides a sense of what private plaintiffs file
their actions for. Taking into account the enormous harm price-fixing cartels

'8 Rodger (n 106); Rodger (n 106).

9 The author observed more cases against cartels in Germany which fell outside the obser-
vation period. The infamous Vitamins cartel triggered a number of proceedings that were con-
cluded before 2005 and not included in the dataset.

120 This, however, is not supported by Rodger’s study on antitrust settlements in the UK
where very few cases against cartelists were settled. Barry J Rodger, ‘Private Enforcement of
Competition Law, the Hidden Story: Competition Litigation Settlements in the United Kingdom,
2000-2005" (2008) 29 European Competition Law Review 96-116.

121 White (ed) (n 107); Rodger (n 106); Renda and others (n 62).
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create, the particularly low ratio of claims against cartelists in Europe may
indicate a need to improve the conditions for damages claims against cartels.
If the European private antitrust policy is concerned with private actions
against cartels, then the assumption of a litigation deficit is probably right.
Increasing the incentives for cartel victims to seek redress is likely to address a
real need.

2. Cartels and follow-on litigation

Price fixing is difficult to detect and private litigants often lack the resources
and compulsory process (by means of public powers) to discover cartel vio-
lations."?* Without preceding government cases plaintiffs are more likely to
focus on conduct that is more visible like, for example, vertical restraints.'?
Investigating cartels and publicizing information about cartel investigations
in the first place, public enforcers signal a potential infringement, reveal
necessary evidence and motivate the potential victims to seek compensation in
the courts. If a claim is triggered by a public investigation and all or a part of
the findings are used by the claimant, the claim is commonly referred to as
follow-on case. Stand-alone actions are independently initiated and not based
on a public decision specifying the violation. Some jurisdictions provide for a
binding effect of public decisions in subsequent private suits. For instance,
section 47A of the UK Competition Act 1998 declares the finding of the
infringement binding in follow-on trials before the Competition Appeal
Tribunal. In Germany claimants can rely on final infringement decisions of the
European Commission and other EU competition authorities. Decisions of the
US courts are used as prima facie evidence in subsequent trials according to
section 5(a) of the Clayton Act. Relying on the facts from public investiga-
tions, follow-on cases supposedly need fewer resources, lead to higher awards
and are more likely to be litigated and settled.'** At the same time, follow-on
actions ‘free ride’ on public expense and only marginally increase the deter-
rence effect through detection while providing compensation. In contrast,
stand-alone litigation is said to contribute to the scarce resources of the
public investigator. Plaintiffs who independently pick up cases in addition to
those under public scrutiny provide extra information about anticompetitive
restraints. Stand-alone claims might, thus, increase the detection rate but also
come at a higher investigation cost.

The data compiled in Table 2 show the proportion of follow-on actions in
price fixing proceedings and the percentage of follow-on actions in all pro-
ceedings in the respective sample. For all studies the ratio of follow-on actions
based on price-fixing allegations exceeds the average proportion of follow-on

122 Even competition agencies need to set up bonus programmes granting leniency to cartel
whistle-blowers in order to break the silence and detect cartels.
123 Kauper and Snyder (n 117) 1222. 124 ibid 1223.
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Table 2. Follow-on cases alleging price fixing

No of Follow-on’s

Total price in % of Follow-on’s
No of  fixing price in % of
cases cases*  fixing total

us Kauper/Snyder 1,935 329 30% 9%

Lande/Davist 40 17 88% 40%

EU27 Impact Study 96 12 N/A N/A

Germany Peyer 368 11 27% 2%

UK Rodger 117 7 100% -

* Primary allegation.
1 Selection of 40 successful damages claims minimum worth $50 million cash benefits. Most of
these cases were settled.

litigation. According to Kauper’s and Snyder’s data, 30 per cent of private US
price-fixing actions followed a public investigation while only nine per cent of
all claims were preceded by government activity. In the sample of Lande and
Davis the vast majority of claims alleging price-fixing were triggered by
investigations by the competition authorities. The small number of observa-
tions in Rodger’s and my study do not allow final conclusions. Nevertheless,
there is a link between private price-fixing cases and prior government activity
in Germany. Roughly 27 per cent of price-fixing actions followed a public
investigation, but only two per cent of all cases were follow-on proceedings.
The most important proposition with regard to hard-core infringements
is that ‘[...] follow-ons are far more likely than independently initiated
cases to focus on horizontal price-fixing, the most egregious and economically
significant antitrust violation.”'** Independently-initiated cases are less likely
to deal with hardcore cartel constraints.'® Strengthening damages claims
against cartels means that more compensatory payments have to be made,
which in turn add to deterrence. It seems that the Commission has this type of
compensation and deterrence effect in mind because it suggests, for example,
a binding effect of infringement decisions for follow-on proceedings or reg-
ulates the access to documents received during public investigations. This
hints towards the role of private actions as follow-on proceedings. However,
follow-on litigation is unlikely to raise the detection rate or to preserve public
funds by complementing official investigations. A damages actions reform
that focuses on compensation and strengthens tools for follow-on proceedings
may help to achieve the compensation objective and add to deterrence if it
applies to cartel cases but it also risks the duplication of enforcement efforts.

125 ibid 1222. 126 Kauper and Snyder (n 107) 334.
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3. Price-fixing allegations and remedies

Very few data were available about the remedies victims of cartel violations
requested. The Georgetown Project data did not reveal how often damages
were claimed on the basis of price-fixing violations or if plaintiffs sought other
remedies against price fixers. Lande and Davis’ study of US litigation as well
as the Welfare Impact Report in Europe examined only damages actions and
did not include alternative relief. The German data offer some information
about the relation between the remedies and the alleged anticompetitive con-
duct. A very cautious interpretation suggests that law suits against cartels were
often actions for damages while other breaches of the competition law rules
did not necessarily triggered requests for compensation. In roughly 55 per cent
of the cases in which price fixing was primarily alleged the claimants sought
compensation.'?” In contrast, only 11 per cent of all primarily requested
remedies in the full sample of 368 cases were aimed at damages. Rodger’s first
study until 2004 revealed a similar pattern in the UK with all price fixing cases
being claims for compensation while the overall ratio of damages claims was
just around 18 per cent. Although both Rodger’s and my study are based on
very small samples they show a tendency: Compensation is the first-choice
remedy against cartels because there is no other, more useful remedy against
price fixers. In most instances the cartel has been broken up by a competition
authority. It no longer harms the plaintiff but he has probably suffered losses
that are worth recovering. In cases of vertical restraints or unilateral conduct
an injunction or nullity of a contract may suffice to remediate the problem
with effect to the future.

Threatening price-fixing firms with an increased likelihood of private
damages payments may also strengthen deterrence and make good for the
suboptimal fining of cartels. It was repeatedly shown that cartel fines imposed
by the European Commission are too low and, in all likelihood, do not even
recover the ill-gotten profit of cartel members.'*® Although private enforce-
ment activities are only a second-best solution to a harsher pecuniary
punishment of the infringing firms, optimal fines are unlikely to be achieved
because they lack public or political acceptance.'” Litigation against
members of cartels can improve the deterrence effect if the antitrust policy
creates the incentives for those who are less likely to initiate legal actions in
the current framework. It may help to address the problem of deterrence and

127 Plaintiffs also sought declarations of voidness of their agreements with cartel members
and/or injunctions.

128 CG Veljanovski, “Cartel Fines in Europe—Law, Practice and Deterrence’ (2007) 30 World
Competition 65-86; JM Connor and GC Helmers, ‘Statistics on Modern Private International
Cartels, 1990-2005" (2007) http://ssrn.com/abstract=944039 accessed 26 May 2010; E Combe
and C Monnier, ‘Fine Against Hardcore Cartels in Europe: The Myth of Overenforcement’ (Paris
2009) http://ssrn.com/abstract=1431644 accessed 26 May 2011.

129 See Veljanovski (n 128).



654 International and Comparative Law Quarterly

compensation if access to damages claims is eased in hardcore cases, where
harm undisputedly occurred and difficulties for recovery exist.

4. Follow-on price fixing litigation and settlements

The number of private antitrust proceedings brought against cartels and other
types of anticompetitive conduct may conceal the true magnitude of private
litigation. Particularly in disputes where facts and legal assessment are rela-
tively clear, parties may be willing to settle the matter before a trial is com-
mence. However, for most jurisdictions no or very little information about
settlements is available. Numerous contributions deal with theoretical issues
of settlements and the conditions under which parties are likely to resolve
issues without a judge’s decision.'*® Two of the factors that determine the
willingness of parties to settle are the estimated likelihood of success and a
consensus between the parties about the probability of the court’s actions.''
This narrow focus ignores other aspects that can potentially influence the
decision of the parties to settle the case.'*> While a decision of the competition
authority strengthens the plaintiff’s claim and raises the plaintiff’s expectation
to receive a higher payment, it may reduce the probability of successfully
defending the case for the defendant, thus making a settlement more likely.'**
If parties have different expectations about the outcome of the case despite
there being a previous public decision, a follow-on action does not guarantee a
successful settlement. Nevertheless, the higher probability of winning for the
plaintiff implies that one can realistically expect a higher number of follow-on
settlements which were not taken into account in the European litigation data
presented above.'**

The German dataset, for instance, is based on cases that were concluded
with a court decision on the merits offering no information about other out-
comes. However, we do know that of the cases litigated, roughly two thirds

130 JP Gould, ‘The Economics of Legal Conflicts® (1973) 2 Journal of Legal Studies 279-300;
George L Priest and BKlein, “The Selection of Disputes for Litigation” (1984) 13 Journal of Legal
Studies 1-55; Perloff and Rubinfeld (n 40); GM Fournier and TW Zuehlke, ‘Litigation and
Settlement: An Empirical Approach’ (1989) 71 The Review of Economics and Statistics
189-195; S Bourjade, P Rey and P Seabright, ‘Private Antitrust Enforcement in the Presence of
Pre-trial Bargaining’ (2009) 57 Journal of Industrial Economics 372—409. Dealing with the
deterrent effect of settlements: AM Polinsky and DL Rubinfeld, ‘The Deterrent Effects of
Settlements and Trials’ (1988) 8 International Review of Law and Economics 109—116.

B Gould (n 130). 132 Priest and Klein (n 130).

133 For factors that influence the probability of settlement see Perloff and Rubinfeld (n 40) 164.

13% One argument against a high rate of settlements is the legal uncertainty in cases with new
factual or legal constellations. One could think of a transitional period in which courts need to
solve contentious issues and clarify the law. This would mean that despite an infringement de-
cision numerous follow-on actions reach the trial stage. Consequently, the number of undetected
settlements could be relatively low.
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were won by the defendant. Since there were a number of cartel cases both at
the EU level and in Germany during that period,'*> and given that these cases
on the whole are more easy to litigate because culpability has been estab-
lished, we would expect a high level of settlements in cases where the de-
fendant’s position was weak, leaving the cases where the litigant misjudged
the strength of the defendant’s case to go to court. With respect to settlements
in European jurisdictions, Posner argues that the continental cost allocation
rule, under which the loser normally pays the legal fee of the winning party,
will lead to more settlements as it punishes a wrong estimation of success.'**
However, Rodger’s study on UK cases, although indicating an increasing
number of settlements, did not find settled cases concerning price fixing.'*’
Perloff and Rubinfeld’s US settlement analysis based on Georgetown Study
data revealed that price fixing cases were the least likely to be settled.'®

Although it is not clear how many cases are settled, we can assume that
settlements take place and cases may be more likely to be settled after govern-
ment intervention. Facilitating access to damages claims may strengthen the
case for the plaintiff and induces more settlements. Limiting the European
private antitrust policy will not negatively affect other follow-on disputes.
If the infringement has been clearly established by a public authority previous
to the legal argument, the threat of litigation does not lead to a strategic use off
uncertain legal.

5. Preliminary conclusion

The data showed that very few actions are initiated on the basis of price-fixing
allegations. The relatively small number of follow-on proceedings may point
towards a lack of incentives to bring actions against cartels even if they have
been persecuted by a competition authority. Although private cases which
follow public investigations are more often than other antitrust lawsuits
directed against cartelists, there is still comparatively little cartel litigation.
This may indicate difficulties for cartel victims to obtain compensation even
in follow-on actions. The data show that damages claims appear to be the most
valuable and most frequently used remedy against cartels. Improving damages
claims against cartels would not only help to compensate victims of cartels but
also add to the sub-optimal deterrence of cartels due to insufficient public
fines. Furthermore, a reform that is focused on damages implicitly addresses
cartel victims who, if they file a law suit, normally request compensatory
payments.

135 For example, the German Concrete cartel and the world-wide Vitamins cartel triggered a
number of civil law proceedings. 136 posner (n 21) 428. 137 Rodger (n 120) 102.

138 Perloff and Rubinfeld (n 40) 165. Price fixing cases were settled in 81.23 per cent of all
proceedings with known outcome. This is still a very high settlement rate but must be read against
a generally high settlement rate in the US.
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IV. CONCLUSION

The European private antitrust enforcement policy has certainly raised the
awareness of damages claims against breaches of the antitrust rules. It is an
attempt to base compensation claims on a common framework, albeit a rather
incomplete one. The antitrust damages reform in its current shape suffers
from an over-inclusiveness and an underestimation of the risks and cost of
private enforcement. The emphasis on effective compensation combined with
a ‘one-improved-damages-measure-fits-all-infringements’ approach fosters
not only ‘good’ claims but also provides incentives to bring ‘bad’ actions or
turn contract disputes into antitrust cases. This is particularly likely for inter-
firm litigation. The special treatment of antitrust damages claims vis-a-vis
other antitrust and non-competition law remedies incentivizes the strategic
use of competition law rules and may distort civil litigation. Subverting
litigation-encouraging rules for non-intended purposes is not just a theoretical
concern or limited to the US with its treble damages and one-way fee
shifting. Litigation that takes place between firms is often based on failed
negotiation or contracts and offers ample opportunities to strategically exploit
the threat created by facilitated damages actions. In order to reduce the
potential cost and risk of the damages action reform, it should be limited to
those cases in which hardcore cartel violations like price-fixing or market
sharing occur.

A potential European private antitrust policy that distinguishes between
hardcore cartel infringements and other types of anticompetitive conduct will
not totally eliminate potential distortions, but it may reduce the likelihood that
private antitrust procedure is exploited for other, possibly anticompetitive,
purposes. The available litigation data suggest that a narrower scope of the
reform would address an actual need. Cartel victims are particularly depen-
dent on damages claims and preceding public investigations. Facilitating ac-
cess to actions against cartels may create better incentives to follow a public
investigation and, thus, achieve a higher level of compensation and deter-
rence. If the reform proposals are applied to other types of violations, they will
risk greater inefficiencies. In its recent consultation on collective redress the
European Commission asked for safeguards against ‘abusive litigation”.'*
One of the safeguards is to reduce the incentive for potential plaintiffs and
limit litigation-enhancing rules to cases in which it is less likely that the
antitrust laws are used strategically. Eased access only to damages claims
against cartels will primarily lead to more follow-on litigation. This can cause
a duplication of enforcement efforts which, however, seems to be the
European Commission’s intention. From a welfare perspective, it begs the
question of whether this allocation of resources to private litigation is truly

139 European Commission, ‘Public Consultation Collective Redress’ (n 3).
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ideal. Although this paper argues in favour of a more differentiated European
private antitrust policy, it should be noted that private litigation is an integral
part of successful antitrust enforcement scheme. It is not a question of whether
or not to have private antitrust litigation in Europe but whether or not private
enforcement needs strengthening and, if so, what measures ought to be
implemented.



