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Abstract

I address a contentious element in forest property relations to illustrate the role of ownership in protecting and expanding
of forest cover by examining the extent to which rural communities may legally own forests. The premise is that whilst
state-owned protected areas have contributed enormously to forest survival, this has been insufficiently successful to justify
the mass dispossession of customary land-owning communities this has entailed. Further, I argue that state co-option of
community lands is unwarranted. Rural communities on all continents ably demonstrate the will and capacity to conserve
forests — provided their customary ownership is legally recognized. I explore the property rights reforms now enabling this.
The replication potential of community protected forestlands is great enough to deserve flagship status in global commit-

ments to expand forest including in the upcoming new Convention on Biological Diversity (CBD).
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Context

“We lost a football pitch of primary rainforest every 6 sec-
onds in 2019” concluded the World Resources Institute in
June 2020 (WRI 2021). This was an increase of 2.8% on
2018. The highest loss of 11.9 million hectares occurred in
tropical countries. Resulting carbon emissions equalled that
of 400 million cars. Forest clearing for large-scale agricul-
ture was identified as the main cause.

Global commitment to limit forest loss for watershed pro-
tection, biodiversity loss, and to mitigate climate change has
grown exponentially since 1992 when 168 nations signed
up to the first Convention on Biological Diversity (CBD)
in Rio. Impacts of forest losses on nature and society are
now better understood. Popular inclusion in forest conserva-
tion has risen as governments work more actively with local
resource-dependent populations. Strategies to keep citizens
out of forests has shifted towards their engagement as con-
servators in their own right (FAO 2016).
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Global recognition of the role of secure tenure is only
slowly evolving to better underwrite this trend. The UN
General Assembly recognized that secure community land
tenure is a functional element of success in forest preser-
vation (UN 2012). Secure customary tenure was made a
target of Sustainable Development Goals. However, this is
not explicitly adopted into Goal 15 for achieving more sus-
tainable terrestrial ecosystems. The relevant target 15.6 falls
back on the old mantra of purchasing support for state con-
servation through availing more access and sharing benefits
with affected communities (UN 2015).

This is curious as communities on all continents have
established themselves as viable forest owner-conservators
since Rio, as outlined below. But this practice has not been
absorbed in the strategy that 197 government members of
the United Nations are being asked to sign up to in a new
post-2020 Convention on Biological Diversity. On the con-
trary, UN policy direction suggests vesting yet more existing
and potential forests in governments to achieve protected
area coverage over 30% of the Earth’s area (UNEP 2020).
This path has prompted demand by civil society actors that
safeguards must be instituted to limit a new era of forced
displacement of customary landholders. Coalitions demand
that an increase in the area of legally acknowledged com-
munity lands be adopted as a conservation strategy (ICCA
2020; MRG et al. 2020; RRI 2020a). A number of forest
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scientists agree (Erbaugh ef al. 2020), especially as between
1.65 and 1.87 billion community members live within areas
critical for biodiversity that are most likely to be earmarked
for expanded protection (RRI 2020a). Of these, 363 million
already live within existing protected areas (RRI 2020a).
The majority have been deprived of tenure and other con-
sequent livelihood, socio-cultural, and other rights in these
areas (ibid).

The international community as represented by gov-
ernments will determine the final strategy in Kunming in
China in May 2021 at the Convention on Biological Diver-
sity (CBD COP 15). This will influence decisions at the fol-
lowing UN Climate Change Conference in Glasgow in the
United Kingdom in November 2021. Both fora are scheduled
to involve 197 state parties.

Argument

I propose here that communities rather than governments
should be the major cohort of forest owner-conservators
by end of the century and that this should be nurtured
and reflected in commitments towards mitigating cli-
mate change and its financing by governments. I find
that the safeguards for millions of community members
in the pursuit of the expansion of protected areas are
inadequate, and even dangerous in not challenging the
assumption that only governments can have tenure rights
over and conserve protected areas. This is provocative in
the twenty-first century where inclusion of the majority,
and empowerment of their voice have come so forcefully
to the fore in the democratization of agrarian societies in
forest-rich tropical and sub-tropical zones. However, 1
also conclude that demand for radical expansion of
recognized community land ownership by indigenous
peoples, African descendants, and other communities
falls short. This relates to implied assumption among
advocates of community land security that recognition
of community land ownership will itself deliver resource
conservation. This is not always the case, as Seymour et
al. (2014) reported in a literature review on the subject.
While secure ownership indisputably prompts commit-
ments to caring for one’s property, and its absence con-
strains this incentive, it is sensible for global investment
to additionally require and promote interventions that
assist communities to consciously prescribe mechanisms
to ensure existing and new forests on their lands can
and will be nurtured. A practical existing construct rests
in zoned and mapped ‘Community Protected Forests’
described below.

One reason for this position is that while indigenous for-
est peoples around the world have strong socio-cultural,
identity, and livelihood reasons for saving their forests,
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even they may experience internal and external pressures,
including their own expanding cultivation for food security.
Another reason is that expanding forests require large num-
bers of farming and agro-pastoral communities in addition
to forest peoples to make a difference. Balancing needs for
cultivation, pasturage, and forests requires an inclusive and
integrated approach, elemental to landscape approaches and
large-scale land and forest restoration initiatives (Reed et al.
2016; Hallet and Mumba 2020). These fit well with simpler
and cheaper localised zoning of forest lands by communi-
ties during identification and titling of their community
domains, as also elaborated in this paper.

Blunt approaches to community rights recognition rarely
overcome conflicts that have been allowed to fester through
legal neglect, or that have been reinforced by external actors
and investors seeking to secure their own land interests.
Customs can themselves be unjust. It is quite common for
conflicts to arise over inter-community boundaries, commu-
nity membership (especially in respect indigenes and ‘stran-
gers’), or over rights acquires through class formation and
elite capture, when communities are given the opportunity
to secure collective ownership over their customary domains
inclusive of forest, rangeland and other commons. Peters
and Kambewa for Malawi (2007), Wainwright and Bryan for
in regard to inter-community conflicts during community
mapping in Nicaragua and Belize (2009), and Krantz for
Mozambique (2020) document such examples. It is unsur-
prising that community land laws increasingly stipulate
social justice and equity procedures as integral to commu-
nity rights recognition. Official and civil society guidelines
also take pains to guide communities on how to overcome
contestation and to whom to turn for external facilitation
(e.g., United Republic of Tanzania 201 1a, b; Namati 2017).

To recap, the social safeguards required to limit expan-
sion of state protected forests into community lands need
tangible mechanisms to guide and empower communities
as conservators at the same time. A strong role for com-
munities as forest guardians and producers is reinforced
by the above-mentioned geography wherein more forest
already exists in the claimed community landholding sec-
tor than in the state domain (RRI 2020a). There is also
an unfortunate absence of evidence that government for-
ests are effectively protected in tropical and sub-tropical
zones, the site of most forest loss (IPBES 2019). Break-
down of losses suggest as much forest is being lost from
national forest parks and reserves as from lands outside
them (FAO 2018). Denial of local tenure, evictions, and
diminishment of access and use predictably disposes
aggrieved communities to unlawfully enter and exploit
forests lost to them. I have experienced this first-hand
on occasions where declaration of new national forest
reserves absorbing the traditional forests of communi-
ties prompts a rush to ‘get what we can from our forests
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before they are taken from us’ (Alden Wily 2011). State
forests routinely proclaimed as in the public interest of
the national community can also be readily reconstructed
as meaning everyone and no one owns and can use them
(ibid).

As indicated above, there are also good governance rea-
sons why a focus on empowering communities is timely in
global and national strategies to retain and multiply forest
cover. This stems in large part from several decades of une-
ven but persisting democratization in developing economies
(Haggard and Kaufman 2016). This is complemented by a
corollary era of new constitutionalism providing more inclu-
sive bills of rights for disadvantaged groups and poor com-
munities (Alden Wily 2018a for Africa; Greene and Khosla
2018 for Asia; Negretto and Couso 2018 for Latin America).
There is also popular frustration with mass globalization as
it fails to enhance majority empowerment or to limit state
powers as promised in land-rich poor economies (McKeon
and Berron 2020).

The policy trajectory in the forest sector has inevitably
been impacted. Cracks in the twentieth century bulwark of
state forest landlordism and militant governance are widen-
ing. Property rights reform is a tangible driver. This is not to
say that community owned forestlands are the only path to a
larger and stronger forest resource or even viable in all cir-
cumstances. Nor do I suggest that most existing state-owned
protected forests be turned over to communities. I do, how-
ever, suggest that a strategy narrowly focused on improving
the capacity of governments to expand forests is misplaced
and cannot deliver to the degree needed. Community owned
protected forests deserve equal emphasis and investment
under the banner of climate change mitigation and achieve-
ment of development goals for society and nature.

Finally, a reminder of the themes emerging in this Spe-
cial Issue collection encapsulated by Pain et al. 2020 in their
introductory paper; they first suggest that forest conservation
and expansion cannot practically succeed through a narrow
resource-based focus that does not allow for the difficulties
faced by millions of smallholders and other land-dependent
communities with uncertain futures in either the agrarian or
urban economy. This links to an identified need to depart from
orthodoxies promoting the primacy of pristine and presumed
unchanging primary forests, relegating secondary growth for-
ests to lowlier status. Using modern forest science, they show
how this misrepresents the inherent mobility of so-called pri-
mary forest and identifying forest succession as a diverse and
multi-functional landscape. Already, forests classified by FAO
as primary constitute only 36% of forest area and declining
(FAO 2016). Excellent examples of recovering and new for-
ests are provided in this issue from Nepal, Peru, and Ethiopia.
New growth as compared to old growth forests abound in the
community land sector discussed here.

Approach

This paper is presented as a perspective piece on the role
of tenure in saving and expanding forests. I draw on a desk
review to assess the legal opportunities for communities
to own forests, and the environmental and developmental
outcomes thus far. I draw on my own practitioner experi-
ences where these have concerned forest tenure in 14 states.
I begin with an explanation of what is meant by the com-
munity land sector, and an assessment of probable forest
cover within this domain. I then examine land tenure reform
and its reach as so far in prompting and enabling commu-
nity owned forest reserves, before turning the analysis to the
state-owned Protected Forests sector; this is with a view to
gauging how far restitution of such lands from governments
to communities is occurring. I present an illustrative case
from Kenya.

Background: The Community Land Sector and its
Forests

The community land estate refers to community-owned
lands held under customary, neo-customary or state law
tenure, whether these are, or are not, presently acknowl-
edged as properties. The domain is vast, at an estimated
5-6 billion hectares or half the planet’s land area (RRI
2020b). Most community lands are made up of mainly
rangelands, forests of all types, seasonally used arid and
swamp lands, and mountains. Settlements and farms may
anchor a community land area but, excepting the most
fertile terrains, farms tend to absorb only a tiny percent-
age of each community’s domain or property. Retention
and care of forests within the community land sector is
mixed. Farmers have historically been blamed for clear-
ing forests to farm but do not compete by any measure
with the millions of hectares cleared annually by com-
mercial logging, for cattle ranching, and for mining and
oil palm plantations (FAO and UNEP 2020).

Most community land is held and used by land-
dependent communities according to customary norms
or, more accurately, under hybrid traditional-modern
norms that reflect the well-known adaptability of com-
munity-based systems of tenure and land use to chang-
ing conditions (Alden Wily 2020). Communities vary
widely in size but probably number around 5 million
discrete entities, with up to 3 billion members in 2021.
They include 200 million rural Afro-descendants in the
Americas, 400 million community members who identify
as Indigenous Peoples with ancient occupation histories,
and up to 2 billion members of communities with less
ancient customary land occupation histories, in espe-
cially Africa and Asia. There are in addition possibly
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600 members of purpose-built land cooperatives or col-
lectives; these have been principally developed to counter
mass landlessness and land poverty under feudal regimes
(Alden Wily 2018b). The prime example is China where
more than half a billion rural Chinese belong to one mil-
lion collectives, covering nearly half of China’s land area
today (Li et al. 2020).

While differences exist among these sub-sectors of com-
munity landholding, all share founding features of commu-
nity-based property systems; they own the soil or the right
to the soil in undivided shares. They govern the use and
disposal of the land themselves, although with high depend-
ence upon traditional norms at one extreme and adoption of
state-dictated norms at the other. Most communities devise
rules of access and use and other rights that distinguish
between private rights allocated to individuals or families
to exclusively use a plot for a homestead, business, or farm,
and undivided common assets. This distinction is least com-
mon among hunter-gatherer and pastoralist communities
(Alden Wily 2012). Recognition by national law of com-
munities as lawful owners is rising. Sampling suggests that
18.7% of global land area in 2015 was legally recognized as
community property or as public lands formally designated
for exclusive community use (a sample of 64 states) (RRI
2015a). This was revised upwards in 2020 to 26.3% for 42
countries (RRI 2020b).

Forest within the Community Land Sector

Estimates of how much of the community domain is for-
ested can be obtained by excluding sectors least likely to
be present in the community land sector: plantations at
291 million hectares and protected forests at 651 million
hectares subtracted from a global forest estate of 3.99
billion hectares (FAO 2016). This suggests an existing
community forest estate of 2.7 billion hectares. Never-
theless, only 12.2% of this forestland was legally owned
by communities in 2017 according to a Rights and
Resources Initiative analysis (RRI 2018) of forest ten-
ure in 58 states. An additional 2.2% of forests fell within
public lands allocated to communities for their exclu-
sive use. The total of 58 million hectares under com-
munity control covered only one fifth of forests within
the community domain. Therefore four-fifths of forests
customarily owned and controlled by communities were
only available to them under permits or were inhabited
and accessed unlawfully, an unfavourable condition on
which to base custodianship. It is particularly important
to observe that the potential for biodiversity protection
is not limited to existing forests within community lands.
Millions of additional hectares of forests could be cre-
ated through natural regeneration or new planting to ben-
efit community livelihoods and conservation.
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The Trigger to New Paths to Conservation: Land
Tenure Reform as Social Transformation

Setting aside significant early outliers such as Mexico’s
reforms begun much earlier in the 20th century, property
reforms affecting customary and other community-gener-
ated land rights began to surge in the 1980s. Broadly, these
reforms entail abandoning widespread compulsory individu-
alization and statutory titling of family lands, and formalized
capture of communal assets as unowned, as launched mid-
century by many governments, including in Africa (Bruce
and Migot-Adholla eds. 1994). These so-called moderniza-
tion reforms expanding privatization also aimed to end local
land rights jurisdiction by incorporating the registration and
regulation of new individualized property rights into state
systems. Political democratization has been mentioned ear-
lier as a prompt to new approaches, complemented by neo-
liberal demands by lending agencies for market-based land
reform in borrowing developing economies; ironically, the
latter often failed to deliver accelerated individualization
as national governments responded to demands by inves-
tigating anew how majority customary rights should be
handled, in due course forcing lenders themselves to amend
their approaches to ubiquitous indigenous and other custom-
ary tenure systems (Deininger 2003). Other drivers included
rising identification of Indigenous Peoples in international
law amid territorial demands (UN 2009) and the ending of
civil wars in land dependent countries where competition
for communal lands had been a driving factor behind the
conflict (Young and Goldman 2015). Post-Mao reforms in
the 1980s in China and those following the collapse of the
Soviet Union in 1991 also triggered comparable changes
in rural land ownership (Lerman et al. 2002; Chun 2015).

Still, it may be argued that the most influential driver
of change in the legal positioning of property relations has
its deepest roots in a late-twentieth century burst of anti-
colonialism, feeding into or a result of the above drivers.
This is particularly relevant when it is considered (as Wiki-
pedia reminds us) that only 10 or so of today’s 197 polities
escaped European colonization. While post-independence
governments largely sustained the legal notions of property
adopted into colonial laws, impatience with this carryover
was widely apparent from the 1990s. This is still proving
infectious within regions (Alden Wily 2020).

From a long term perspective, the radical nature of pre-
sent property reforms cannot be underrated. They signal a
stark departure from the cornerstone paradigms established
in Roman, then European, then globalised land law that
property in land comes into being only at the decision and
direction of the ruling State, and is by nature individual,
exclusive, and until recently limited to male elites (ibid).
Imposition of such norms through colonialism most under-
mined communal rights over shared resources beyond



Human Ecology (2021) 49:285-295

289

the house and farm. For while it was pragmatic for colo-
nizers to allow the peasantry to farm to feed themselves,
forests and other resource-rich assets were too expansive and
valuable to allow local ownership to be recognized. Accord-
ingly, they were defined in colonial statutes as unowned
‘wastelands,’ terres vacantes et sans maitres, herrenlos,
baldios, or mawaat, and the colonial government of the day
empowered to dispose of them at will (ibid). Yet to general-
ize, region to region, these communal assets at community
level were — and remain — the major reason why community
property systems survived outside the law and remain criti-
cally relevant.

This also explains why a principal construct of contem-
porary reform is socially collective entitlement. This is
sometimes delivered in plural forms to reflect distinctive
conditions and demands. For example, in Peru, Bolivia,
Colombia, and Brazil distinct versions of collective entitle-
ment are issued to indigenous, intercultural, former slave,
peasant farmer, and coastal communities (ibid). While land
laws in Mozambique, Tanzania, Uganda, Liberia and Kenya
provide only one form of collective entitlement, much is
left up to the community to reshape the internal zoning and
governance of the property in line with land types and land
uses (Alden Wily 2020).

The convention that property is defined as alienable, an
exchangeable commodity sight unseen through paper trans-
fers, is also proving more easily delinked when it comes to
registered collective property. New typologies are emerging
that may define community ownership as inalienable and
indivisible. The declaration that community lands such as
those held under native title are ‘inviolable,” ‘unable to be
seized,” ‘extinguished,” or ‘converted by governments’ has
been widely adopted as an added protection for Indigenous
Peoples against external persuasion to sell or gift lands.
Indigenous Peoples are also now making active use of a
broader principle adopted into international law that govern-
ments must secure their free, prior, and informed consent to
expand mining, plantations, or other state-endorsed develop-
ments into their forests and related common lands. Success
is mixed (FPP 2021).

The reach of reforms around customary and other
community-based property rights is greater than might be
expected. This is clear in a study of 100 national land laws I
conducted in 2018 (Alden Wily 2018b). Seventy-three per-
cent of laws upgrade the status of customary land rights from
permissive occupancy to legally supported ownership; 53%
of these laws were first enacted after 2000. Fifty-four of the
73 laws endow collective entitlements with equivalent pro-
tection granted to registered private properties. Constitutions
led the way to reform in 33 of the 73 countries. The more
radical constitution provisions turned communities living
for generations on public, state, or comparable lands into
lawful landowners; the case for customary communities in

Vanuatu, Laos, Kyrgyzstan, Ecuador, Uganda, Kenya, and
Brazil. However, follow-up mapping and registration of each
community’s property is encouraged to double-lock this
new status. In other new land laws, case by case formaliza-
tion is the only route through which a community can secure
legal recognition of ownership.

While the core elements of the reform are rights-based,
good governance is enjoined. The requirement for communi-
ties to adopt fully inclusive decision-making has strength-
ened with each passing decade. Frameworks for this can be
surprisingly similar. For example, new land laws as far apart
as Vanuatu, Romania, India, and Tanzania all require the
community to define co-owners as a community assembly,
and which as the final decision-maker elects committees to
serve as land administrators on their behalf. Recognition of
communities as legal persons is also becoming simpler. The
most recent paradigms remove the need for a community to
expensively establish and manage complex corporate entities
in which to vest collective title. They are either declared in
law to be self-defining legal persons for purposes of reg-
istrable collective ownership or are registrable once they
have listed every member of the comunity and commit to
updating these registers annually. This opens the door to
thousands of communities easily accessing collective entitle-
ment. This departs from earlier arrangements whereby, for
example, it may still take an Australian indigenous commu-
nity over a decade, at great expense and unwanted depend-
ence upon outside agencies to acquire land title under the
Native Title Act 1993.

Collective land titling is not yet as expansive in Africa as
in Latin America and parts of Asia. Yet customary tenure
dominates over three quarters of the African continent, a
figure including nomadic community claims in the Sahara
Desert (Alden Wily 2020). As often the case in other
regions, most of this domain comprises rangelands, swamp-
lands, and forestlands. Today, 29 of 54 African country land
laws provide for communities to secure collective title over
their respective domains (ibid). The laws are most precise
in 10 countries including those of the more recently enacted
Community Land Act of 2016 in Kenya and the Land Rights
Law of 2018 in Liberia. Uptake and state-supported imple-
mentation of laws is most advanced in Mozambique, Tan-
zania, and Uganda where similar laws were enacted in the
1990s. Nevertheless, loopholes are exploited even in these
countries where governments and investors seek lands,
increasing demand for new land valuation and compulsory
acquisition procedures affecting community properties.

Community Forest Ownership
It has taken the forestry sector a long time to acknowledge

secure tenure as a key to sustained community-based forest
conservation as acknowledged by FAO in research covering
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60+ countries (Gilmour 2016). Engaging communities in
reforesting lands began in the 1970s through on-farm tree
planting schemes and communal woodlots. In the 1980s,
strategies moved into benefit-sharing, community members
securing use rights in return for reporting offenders to state
foresters. Buffer zones for community use around protected
forests were also common. Interventions were refined in the
1990s under state-people co-management and/or contractual
regimes to enable communities to participate in harvesting.
These were often bureaucratic and costly to manage and
subject to conflict as creating an uneven playing field for
officials and communities (ibid).

A more successful approach also gained ground in the
1990s that adopted community ownership as the foundation
for new forest protection in The Gambia, Tanzania, China,
Vietnam, and Mexico. The granting of native title to Indig-
enous Forest Peoples in Bolivia, Brazil, Colombia, and Peru
as well as in Canada, Australia, New Zealand, and Papua
New Guinea provided a parallel path to pursue community
forest ownership. By the 12th World Forestry Congress
in 2003, owner-conservator conservation by communities
was high on the agenda and subject to proactive resolutions
(Sayer 2005). Tracking of forest tenure was launched, ini-
tially by Forest Trends and since 2008, by the FAO and the
Rights and Resources Initiative.

Powerful examples of community owned forests are docu-
mented in all regions including Africa, notably in Tanzania,
which during the 1990s and 2000s enabled 580 villages to
set aside 2.3 million hectares of forestlands as protected
community forest reserves (United Republic of Tanzania
2012). A further 500+ communities were designated as offi-
cial custodians of 3 million hectares of nationally important
catchment forests adjacent to their lands. Gilmour (op cit)
also reported that The Gambia has systematically transferred
ownership to 500 communities since 1998. Namibia had reg-
istered 320,000 ha as community owned forests by 2013.
He concluded that secure ownership was indeed a key trig-
ger to sustainable community forest protection. Other agen-
cies echoed this finding (IFRI and RRI 2016; Larson and
Springer, 2016; IIED, FPP and RFUK 2019; World Bank
2019).

While success is not total, most research favourably com-
pares the impact on forest recovery in community-owned
with state-owned and controlled forests (Bluffstone and Rob-
inson 2015; Cronkleton et al. 2017). Research in Bolivia,
Brazil, Colombia, and Guatemala has shown that forest loss
is two or three times more in state forests (Blackman and
Veit 2018). The demand for secure tenure is rising where
communities have shown themselves to be effective forest
developers and custodians at scale, as in Nepal (Pathak et
al. 2017). Demand is also surging where communities find
they are unable to withstand state-supported allocation of
their forests for large-scale oil palm plantations and mining
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in particular, such as documented by The World Bank in
Zambia (Ali et al. 2019) and by Chase Smith (2020) for
Peru. Scientific studies add force to the growing preference
for tenure-based approaches to limit encroachment, fires, and
logging, while also securing livelihood support for commu-
nities (Levy-Tacher et al. 2019; Oldekop et al. 2019; Tseng
et al. 2021). Research on the expansion of mining and its
impacts upon forests and biodiversity calls for community
land ownership as a means to help contain losses (Meijaard
et al. 2020; Vallejos et al. 2020). In 2019 a group of 20
geospatial scientists and the Intergovernmental Panel on Cli-
mate Change independently concluded that secure custom-
ary tenure has strong potential to advance climate mitigation
at scale (Garnett ef al. 2018; IPCC 2019). These conclusions
have been added to since. Most recently, a new UN report
shows evidence that indigenous and tribal peoples are the
best guardians of forests in Latin America and the Carib-
bean (FAO 2021).

Community Ownership of Protected Areas

The degree to which communities may become owners of
existing or new protected forest areas remains a contentious
issue that is finding a global focus as biodiversity and cli-
mate change mitigation plans are finalized. Demarcation of
new state forest reserves is rising often provoking conflict
with customary owners. Over 50 new national forest reserves
have been gazetted in Kenya alone since 2016 raising ire
among local communities (FPP 2020). ‘Green grabbing’
and ‘conservation refugees’ are now common terms in most
regions and ‘environmental peacebuilding’ has significantly
expanded as a discipline (Ide et al. 2021).

A logical step is to formally delink the status of forest
or potential forest land as protected, from its ownership, to
achieve both expanded protection and rights, as these cases
illustrate: all protected forests are owned by communities
in Papua New Guinea, 44% of Australia’s protected forests
are owned by Indigenous Peoples; 190,000 ha of reserved
forests are owned by communities in Cambodia; and 84 of
221 Ancestral Domain Titles issued to Indigenous Peoples
overlap Protected Areas in the Philippines (Quizon and
Marquez 2019). Land restitution to Indigenous Peoples in
Latin America absorbed 46 forest reserves under 37 indig-
enous territories, 24 national parks overlap indigenous or
Afro-Colombian community lands in Colombia, and 31%
of Indigenous Peoples lands overlap protected forests in
Mexico (RRI 2015b). In such cases, communities may even
find it advantageous to seek designation of their lands as
Protected Areas to help limit encroachers and state projects.
The Yaigoje Apoporis National Natural Park in Colombia
is a case in point; 19 indigenous communities sought pro-
tected area status to limit mining (Rainforest Concern 2019).
Costa Rica now recognizes that community property may
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be subject to protection orders rather than taken from the
community (Castro-Arce and Vanclay 2020). This has been
accepted strategy in Europe for some time (European Union
2020). In Romania, for example, 225 of 1500 community-
owned forests and pastures have been declared in areas that
also retain status as national parks, nature reserves, or sci-
entific reserves and vice versa (Vasile 2019). The Romanian
Government views community ownership as enhancing pro-
tection against illegal logging, the major threat.

Nevertheless, most past and new creation of Protected
Areas involves dispossession and is a conflicted subject for
millions of community owners of forested lands or land that
can be reforested. Therefore, while the Indonesian Govern-
ment has pledged to enable 704 Indigenous communities to
secure title over their 7.76 million hectares of forestlands,
entitlements are to exclude State Forests (Anggraini and
Lathifa 2017). In India, The Scheduled Tribes and Other
Traditional Forest Dwellers Act of 2006 enables millions of
forest people to secure use and occupation rights as individu-
als, families or groups to live within and around some 500
wildlife sanctuaries and 90 national parks but stops short
of vesting title in these communities (Menon 2019). Also,
while 58% of all forests are owned by village land collectives
in China (90 million hectares), these are mainly plantations
(Xie 2015). In contrast, all Protected Forests belong to the
Chinese Government.

In Africa, thus far only South Africa has restored
ownership of several forest reserves to communities,
although retaining state agency management (Thondhlana
and Cunhill, 2017). Mainland Tanzania land law (1999)
draws a clear distinction between village (community), pri-
vate, and general (public) property. Protected Areas may be
declared and owned in any of these classes. The subsequent
forest law (2002) declared devolution of forest authority to
the most local level possible a core objective. In practice,
while declaration of protected forests on acknowledged
village lands thrives, the Tanzanian Government has not
yet restored several hundred National Catchment Forests
already managed by adjacent communities to this status.
Nor has the Liberian Government facilitated regularization
of acknowledged community ownership of many of the 11
National Forests declared on their lands in 1960. As new
forest and protected area legislation has evolved since 2003
alongside forest and land rights laws (2009, 2018), com-
munity owned protected areas have been more formally
confined to lands over which communities may secure title
and secondary to the priority of state-owned protected areas
(Lomax and Warner 2021). In Ghana, where natural forest
falls entirely within acknowledged customary lands, exploi-
tation, protection, and management were vested in the state
forest authority in the 1980s, a fixed percentage of harvest-
ing income reaching communities only indirectly through
local governments and chiefs. Sub-Saharan states have made

progress in enabling communities to designate protected for-
ests on acknowledged local lands, but contention as to own-
ership of existing protected areas remains with little sign of
concession, the poor condition of so many national protected
forests notwithstanding.

Forest Peoples and Protected Areas

This is particularly consequential for Indigenous Forest
Peoples in Africa. Together they constitute a tiny minor-
ity of only one million Africans living mainly in five
Congo Basin countries with smaller populations in five
East African countries. Many live unlawfully today within
Protected Forests as the last available lands within their
once vast territories that have been lost to them through
allocation to settlers, logging companies, and stronger
tribal groups needing more lands to clear and farm. For-
est Peoples have watched Protected Forests decline in area
and quality under state owner-management. By their own
admission Forest Authorities in Uganda and Kenya count
loss to protected areas as around 30% since 1990 (Repub-
lic of Uganda 2016; Republic of Kenya, 2018a, b). Their
conscious role in unsustainable exploitation and excisions
for other purposes is clear.

The African Court of Human and Peoples’ Rights
acknowledged this in its judgement against the Government
of Kenya in 2017 in a case brought by the Ogiek Forest Peo-
ple, wrongly accused of degrading the Mau Forest Complex
and protesting repeated eviction (African Court 2017). This
ruled that the Ogiek are the lawful owners of the Complex
and that they must be equitably consulted in any remedy
determined upon (OPDP et al. 2020). Having failed to come
to agreement as to remedy, the African Court is scheduled
to consider the plans of the Ogiek and Government in 2021.
In its actions so far, the Government intends to carve out
a small proportion of the most degraded land for Ogiek to
settle on as farmers, retaining 95% of the Complex as public
property vested in its Forest Agency (Republic of Kenya
2020).

Ogiek, and the four other forest peoples in Kenya plead
that community ownership is a viable route to restore the
badly degraded state assets wherein they remain unlawful
occupants. They emphasise irrevocable attachment to their
ancestral homeland forests, their persisting need for forest
to be kept intact for socio-cultural and identity purposes and
to sustain and expand their core livelihood activity of forest
beekeeping (Mau Ogiek 2019). They and others confirm that
this requires intact forest to flourish (Blackburn 1982). They
offer in writing that restored ownership under collective land
titles as provided for by Kenya’s Community Land Act 2016
may legally exclude a right of alienation, to demonstrate
their comitment to retained their ancestral forest environ-
ment for time immemorial; that conservation orders may
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forbid clearing of any existing forest, require habitation to
be limited to agreed anturally unforested glades and moor-
lands, and require community owners to restore degraded
forests where the community and the Forest Service agree
this is viable (ibid). Additionally, Mau Ogiek seek to estab-
lish Protected Forests within their community lands.

The Mau Ogiek also demand that Government remove
thousands of farmers permitted to invade and clear much of
their ancestral territory for farming, including those unlaw-
fully issued title deeds as the Government itself documented
(Republic of Kenya 2009). Ogiek also insist that the Forest
Service cease clearing indigenous forests for exotic planta-
tions and the system whereby forest staff receive payments
from external interest groups who register themselves as
Community Forestry Associations in order to gain access to
state protected forests for these purposes.

The above demands are reiterated by all Kenya’s forest
peoples, in addition to forest peoples in Uganda. There,
Benet Ogiek and Batwa Pygmy forest peoples also ances-
trally live in Protected Forests in respectively the far east
and far west of Uganda. The latter submitted a restitution
claim to the Uganda Constitutional Court in 2019, still to be
heard. Pygmy communities have made a similar submission
to the Court in the Democratic Republic of Congo (DRC) in
respect of their ancestral territory of Kahuzi Beiga National
Park. In June 2020, the National Assembly of DRC voted
unanimously in support of a Bill Protecting and Promoting
the Rights of Indigenous Pygmy Peoples, still to be approved
by the Senate. If enacted, this secures their right to tradi-
tional lands and provides expansively for free, prior and
informed consent prior to relocation or other state-endorsed
encroachments. Baka Pygmy communities evicted from two
reserves are in process of seeking their restitution in Cam-
eroon. The Republic of Congo (Brazzaville) in Law No. 5
of 2011 Concerning the Rights of Indigenous Peoples, has
made provisions for forest peoples to secure exclusive title
to ancestral territories, but this law is yet to be applied ten
years on.

Clearly, African Forest Peoples have become more con-
nected among themselves. They have also been able to draw
upon the progressive laws and achievements of forest people
in Latin America, including globally publicized NASA satel-
lite imagery illustrating that only forest peoples’ territories,
and most notably the 11 million hectares territory of the
Kayapo were successfully protected by their owners from
raging fires during 2019 (Zimmerman 2019). They are most
recently encouraged by a Judgement of the Inter-American
Court of Human Rights in February 2020 that ruled that the
ancestral lands of 132 indigenous communities in Argen-
tina must be restored to them within six years and outsid-
ers including those holding private title, resettled (IACHR
2020). They hope for a similar decision by the African Court
of Human and Peoples’ Rights in 2021 in agreement that the
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Mau Forest Complex be restored to forest people ownership
subject to conservation conditions, rather than forced to set-
tle and assimilate as farmers on allocated farm plots.

Conclusion

The right of indigenous forest peoples and other rural com-
munities to hold existing or potential forests within tradi-
tional lands is evolving as a practised legal norm. Every-
where the construct of collective land entitlement to nest
this provision is advancing, albeit not without pushback as
illustrated in this paper, as governments find it unpalatable
in practice to surrender forests and other valuable lands to
their poorest rural communities. How far the landlordist con-
victions of colonial and post-colonial administrations can
be sustained further into the twenty-first century is moot.
At this point, national and draft global strategies to limit
carbon emissions by expanding forests under state owner-
ship, remain strong. Nevertheless, this is less and less easy
to sustain in many countries as rural communities become
more conscious of and empowered to seek remedy for what
they often now see as their fruitless dispossession of forest-
lands in the name of protection, and which has not occurred,
and as they resist more losses for this unjust cause. Their
own rising awareness, empowerment and voice, are also
not easy to put back in the box, especially as rights around
this are being legally entrenched in the name of more
inclusive democratization.

For as long as barriers and roadblocks are constructed
to limit majority rural rights to their lands and resources,
state-people contention will fester. As a critical resource for
so many millions, forests, like rangelands have moved full
square into this conundrum. The fact remains that success-
ful expansion of forest cover in the most vulnerable tropical
and sub-tropical zones is unlikely to succeed without such
land rights adjustments. While it is unlikely that communi-
ties will ever be majority forest owners around the world,
it is realistic to predict a steady rise in this direction. In the
interim, lines between the forests and forest-able lands of
governments and communities are being firmly drawn, in
what may prove to be a backward step for conservation and
climate change mitigation. Forest peoples may be the only
sector within rural populations to see restitution of owner-
ship of existing Protected Areas, and the conditions imposed
upon them as owner-conservators may be engineered to be
too onerous to sustain. State sponsorship or consent to large-
scale forest clearance for oil palm, cattle ranching, and min-
ing may also truncate community forestland rights in many
countries for several decades. However, even this could
alter as more forest authorities see the benefits of focus-
ing on their regulatory and advisory service roles to citi-
zens as private and community owners of protected forests.
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Cost-efficiency, experienced decline in conflict around forest
tenure, the empowerment and connectedness of rural com-
munities, and sustained pressure for fair governance should
persuade policy makers and legislators that a community-
based route to forest protection is long overdue.
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