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ABSTRACT

The need for change within the legal profession and legal education is critical. To remain
relevant and responsive to twenty-first century challenges and complexities the next generation
of professionals must be creative, imaginative, and innovative thinkers. Emotional and social
intelligence, the ability to collaboratively problem-solve, negotiate, and mediate complex
conflict are essential skills needed for success particularly in increasingly settlement-oriented
environments. Studies and reports have noted, however, that practitioners are lacking these key
skills. How can these new perspectives and essential skills be taught and developed? This
mixed methods research study involved five professional musicians and thirty-eight first year
law school students. Data from musicians regarding effective collaborative music-making and
most valued capacities for achieving optimal outcomes informed the design of a comparative
teaching study that explored the effects of introducing a music-based metaphor and pedagogical
approach to teaching, learning, and resolving conflict. The study provided insights into whether
and how the musical ensemble metaphor might assist in shifting adversarial combative and
competitive frames toward more collaborative, settlement-oriented mindsets and whether and
how music-infused pedagogy might assist in developing enhanced skills and practice behaviours
that lead to more desirable outcomes. Results from this initial study suggest that non-musicians
in non-musical environments are able to learn from musical metaphors and concepts related to
ensemble music-making and that such learning — cognitive, affective, and behavioural —
translates into changed and more effective behaviour in practice. In simulated scenarios students
exposed to the musical metaphor and other music-based learning appeared to outperform their
colleagues not exposed to similar music-based learning. Engagement with music appears to
reconnect people to their creative potential and lead them to see the efficacy of employing
creative thinking in professional environments where analytical and critical thinking have
generally been over-emphasized. There are indications that experiences with collaborative
approaches to conflict have the potential to shift traditional norms and behaviours. This study
and its results are of interest to those in the field of law, conflict resolution, those exploring arts-
based teaching and learning in other professions, such as leadership and organizational

behaviour, to music educators, and educators at all levels generally.
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CHAPTER ONE - INTRODUCTION

“It is not the strongest of the species that survives, nor the
most intelligent, but the one most responsive to change.”
(Charles Darwin)
PREFACE
This dissertation is about “changing our tune” — the need to explore and adopt innovative and
creative approaches to teaching, learning and resolving conflict. Albert Einstein stated: “We
cannot solve problems by using the same kind of thinking we used when we created them.” In
an increasingly complex and rapidly changing world, today more than ever we need new and
more effective ways to deal with conflict and problem-solving, whether those conflicts and
problems arise within our families, our workplaces, our classrooms, or our communities, on the

street or in the stateroom.

Dispute resolution scholars and practitioners have long acknowledged the need for change and in
the last fifty years have made enormous strides in developing processes and educational
modalities responsive to twenty-first century challenges and complexities. In contrast, however,
mainstream North American legal culture and legal education has lagged behind these advances,
continuing for the most part to hold fast to the paramountcy of a rights-based adversarial

framework and outmoded pedagogies.

The 2007 Carnegie Report on Legal Education (Sullivan, et al., 2007) and the 2014 Canadian
Bar Association (CBA) Futures Report make it clear, however, that lawyers cannot afford to

remain “stuck in the present, or worse still, mired in the past.” (CBA, 2014, p.66) The key to



remaining relevant in the future, the authors of the CBA report state (CBA, 2014, p. 6), is

“innovation” which includes “new ideas about how lawyers are educated and trained”.

To the extent that the vanishing trial (Galanter, 2004) is a reality in the United States and
Canada, and to the extent that traditional legal skills and behaviours are no longer as relevant
today as they were in the past to delivering appropriate client-centered services, lawyers are
being called upon to move toward more problem-solving and settlement-oriented frameworks
(Macfarlane, 2008). While the need for this “new lawyer” appears to be inevitable, how to
acquire the mindset and skills needed to embrace a settlement-oriented approach and to be

successful in this emerging culture is another matter.

Julie Macfarlane (2008, p. 18) has noted the serious “skills gap” borne of a belief held by many
legal professionals that “assuming the person of ‘Miss Helpful’, who takes on a friendly and
helpful facade in mediation, will be sufficient”. As Macfarlane states “[...] there are complex
and sophisticated skills involved in acting as a lawyer advocate in a settlement-oriented process
and our current state of knowledge about these skills and how to enhance them is as yet quite

underdeveloped”.

How, then, do we develop our knowledge of these skills and how to enhance them? Noting, as
Lee Shulman (2005) states, that an inert pedagogy breeds an inert profession, the time is ripe for
change. Building upon the work already started by international scholars and practitioners in the
field of conflict resolution (Honeyman, Coben and De Palo, 2009, 2010; Ebner, Coben and

Honeyman, 2012; Honeyman, Coben, and Wei-Min Lee, 2013), this dissertation offers an arts-



based methodology as an innovative approach in the teaching and learning of dispute resolution.
Specifically, it proposes the use of a music-based metaphor — the ensemble — and music-based
learning experiences to shift perceptions, cognitive frames, emotional responses and behaviour
away from competitive positional bargaining and distributive approaches toward more

collaborative, interest-based approaches to solving problems and resolving disputes.

Numerous articles and books stemming from conferences and workshops have provided
compelling information about new approaches and directions, including arts-based
methodologies (Honeyman, Coben and De Paolo, 2009, 2010; Ebner, Coben and Honeyman,
2012; Honeyman, Coben, and Wei-Min Lee, 2013; LeBaron, MacLeod and Acland, 2013;
Barnowski, Del Mar, and Maharg, 2013; Barnowski and Del Mar, 2013). However, “evidence”
of the efficacy of arts-based approaches as compared to conventional methods has, to my
knowledge, not be presented in the legal context. This study provides initial results from such a

comparative pedagogical study.

THE PURPOSE OF THE DISSERTATON AND RESEARCH QUESTION
The research study compared two different pedagogical methods of teaching dispute resolution
to first year law school students. The purpose of the study was to explore whether and how

music! could enhance and transform individuals’ attitudes toward and abilities to address conflict

Yn this study, "music", as further discussed in Chapter Five, takes the form of a collaborative music-based
metaphor — the ensemble —in place of combative and competitive metaphors often associated with negotiation
and dispute resolution. The ensemble model is not genre-specific or instrument-specific despite the fact that the
students, as set out in Chapter Three, were exposed to a classical String Quartet. The ensemble could equally have
been a choral group, a jazz combo, a drumming or chanting circle, or any other form of self-directed instrumental,
vocal or mixed instrumental/vocal group. The genre of music is likewise irrelevant to both the research study's
framework and with respect to the type of music that could be made as part of the active music-making exercises
described in Chapters Three and Four. The musicians interviewed in response to the first research question were a



situations. The study asked four questions related to the research purpose and was designed to
explore:

1) key characteristics of effective collaborative music-making and capacities most valued by
collaborative music-makers to achieve effective ensemble outcomes;

2) whether the negotiation and problem-solving skills and behaviours of ensemble music-
making are learnable by adults who are not musicians;

3) whether such skills learned in a musical environment are transferrable to a non-musical
environment in which there are complex conflictual situations; and if so

4) whether such practices, once learned, can change cognitive frames and affect, and thus
lead to more effective behaviour and more desirable outcomes.

Both classes were introduced to collaborative metaphors for negotiation and problem-solving in

place of more traditional competitive and combative metaphors. Group A was specifically

introduced to the music-based metaphor “negotiation and problem-solving as ensemble music-

making” and offered a set of music-based experiential exercises in learning dispute resolution

skills and concepts. For comparison, Group B was offered an alternative, traditional set of non-

music-based collaborative metaphors and experiences.

I predicted that teaching through music would enhance students’ learning and understanding of
the concept of collaboration more so than conventional teaching methods, and that the ensemble
metaphor had the potential to shift cognitive frames, emotional responses and behaviour toward a
more collaborative mindset. I based this prediction on my own learning experiences, from my
practice experiences as a lawyer and conflict resolution practitioner, and from my experiences as

a musician, further elaborated below.

mixed group of instrumentalists and vocalists (some of the musicians were both), from the classical, jazz, opera
and cabaret musical communities.



RESEARCH APPROACH

With the approval of the University’s Ethics Committee, I embarked upon a two-part study. In
the first phase of the study I conducted semi-structured interviews with five professional
musicians from different musical genres. The purpose of these interviews was to obtain input
related to key characteristics of effective collaborative music-making and capacities most valued
by collaborative music-makers to achieve effective ensemble outcomes. The themes emerging

from these interviews informed the design of the teaching study.

In the second phase of the study I taught two sections of a second term elective seminar in
dispute resolution to thirty-eight first year law students at a Canadian law school. Each class met
once weekly on Mondays and Wednesdays for a three-hour period for eleven weeks. I arbitrarily
selected the Monday class of twenty-one students to receive the music-based teaching
intervention. The Wednesday class of seventeen students received the non-arts-based
pedagogical approach. The students in both classes were taught using the same text book and
supplemental reading materials, all were given the same lectures and role-play assignments.

Four specific music-based interventions were offered to the Monday class while the Wednesday
class engaged in conventional non-music-based learning experiences. The experiential exercises
in both classes culminated in simulated negotiations and problem-solving exercises. In addition
to recording the outcomes of each exercise and negotiation, participants regularly recorded their
reactions in reflection papers and questionnaires using both open-ended and close-ended
questions. The observational and self-report qualitative and quantitative data was then analysed

using a grounded theory-informed methodology.



MOTIVATIONS FOR THE RESEARCH

My interest in arts-based teaching and learning stems from my background as a classical concert
pianist. As a professional musician as well as a practising lawyer I have a unique vantage point
from which to survey the conflict and disputing landscape. Ihave performed in both fields in a
solo and a collaborative capacity. After more than twenty-five years in law, I have experienced
firsthand the effects of traditional teaching modalities and the effects of socialization into a
dominant culture adversarial mindset. I have seen and experienced how the adversarial approach
to dispute resolution has impacted upon the way I do my work, how I interact with others, the
resolution process choices I make and how I engage in problem-solving. Having also engaged
intensively in post-graduate studies in alternative dispute resolution and in a variety of
alternative dispute resolution training programs, I have also experienced the effectiveness, or
lack thereof, of conventional negotiation and dispute resolution training in terms of its ability to
introduce new concepts and shift established frames of mind, responses and behaviour. I have
become increasingly dissatisfied with the inability of conventional teaching and training to bring
about much-needed changes in dispute resolution behaviours and practice. I have also become
increasingly concerned with the lack of responsiveness of our dispute resolution processes to

address what is most important to clients.

My work in music, specifically in collaborative settings, led me to turn to the ensemble as a new
metaphoric frame and to use music as a creative lens through which to reimagine the study and
practice of dispute resolution. I believe that music holds significant potential to assist in
developing more innovative, holistic and creative problem-solvers. All of these experiences and

these beliefs have motivated this arts-based research study.



SIGNIFICANCE OF THE RESEARCH

There has been a groundswell in arts-based activity related to conflict resolution and
peacebuilding. At the same time, however, the arts are under-utilized in legal education. Their
potential to enrich teaching and practice remains largely untapped. Whereas a wealth of studies
demonstrate the positive impact of arts-based interventions on children (Catterall, 1998; Deasy,
2002; Rooney, 2004; Bamford, 2006; and Ruppert, 2006, among others), extensive and
systematic research on adults is only now beginning to be conducted, particularly in the areas of
business management and medicine (Berthoin Antal, 2009, 2011; Perry, et al., 2011). While
some exploratory studies into the use of arts-based methods have been conducted in the context
of workshops and training programs, my review of the existing literature has revealed no single
comparative study related to arts-based teaching and learning in either legal education or dispute
resolution teaching and training. It is my hope that this study and the further research that may

flow from it will assist in filling this gap in the existing scholarship.

OUTLINE AND PREVIEW OF CHAPTERS

Chapter Two is a review of the literature from several fields that inform and underpin the
research study, namely, twenty-first century learning science, arts-based teaching and learning
theory, legal pedagogy, arts-based initiatives in legal education generally, and in the teaching of

negotiation and conflict resolution specifically.

Chapter Three is a step-by-step synopsis of the research process and a detailed summary of the

data collection and analysis approach. In this chapter I discuss the multiple forms of data



collection, the process of data analysis for both the musician interviews that informed the course

design, as well as the primary data gathered from the teaching study.

In Chapter Four, I set out the themes that emerged from the study, with extensive quotations
from the students to ensure that their authentic voices are heard. Quantitative data is
supplemented by the rich qualitative narratives gathered from the textual analysis of student

responses.

Chapter Five provides the thematic analysis, interpretation and synthesis, and reiterates the initial
study results. I also discuss the challenges of my role as researcher and teacher in this study as

well as the limitations and strengths of the study.

In Chapter Six, I present the implications of the research for the field of legal and dispute
resolution education. I recommend areas for future research with respect to arts-based pedagogy
in legal education and in dispute resolution teaching, training, and practice, as well as the need to

conduct further comparative and evaluative research using such approaches.



CHAPTER TWO - LITERATURE REVIEW

PREFACE

This chapter sets out a review of the literature relevant to the research study, its purpose and
questions. I begin by providing an overview of the bodies of relevant literature and the sources |
investigated, before providing a detailed critical review of those sources. The chapter concludes
with a summary of the key themes from the relevant literature and how they, in turn, inform the

research study design and methodology that follow in Chapter Three.

OVERVIEW AND SUMMARY OF THE LITERATURE

To provide the contextual and theoretical underpinning for this study, I reviewed literature in the
following fields: twenty-first century learning science concepts and objectives; arts-based
teaching and learning in general and in the context of professional schools; traditional pedagogy
and arts-based initiatives in legal education generally and in the teaching of negotiation and
conflict resolution specifically, and; music as an arts-based teaching modality. Given the
interdisciplinary nature of the study and the scope of the existing literature in each of these areas,
this review is not intended to be exhaustive or comprehensive with respect to any one of these

fields, rather, it is a cross-section of the scholarship most relevant to this study.

This review was ongoing throughout the data collection, analysis and synthesis phases of the
study. I used multiple information sources, including books, dissertations, journals, periodical

and Internet resources. I focused on literature primarily written within the last twenty years,



10

although the literature related to the evolution of law school education required a historical

perspective of approximately the last century.

Teaching and training at all levels of education and with all ages of learners is taking place
against a backdrop of learning objectives that have become more focused in the face of twenty-
first century challenges and realities (Delors, et al., 1996). These complexities and realizations
have brought to the fore the need to reexamine approaches to education to meet those challenges
and to thrive in an uncertain future. These realizations have led to the development of learning
theories that take into consideration an increasing awareness of the following: that globalization
requires expanded capacities and sensitivity in order to engage across cultures in a myriad of
ways, that the ability to work collaboratively and to problem-solve with creativity and
imagination are essential skills, and that the development of emotional and empathetic capacities
are as important as critical thinking skills (Delors, et al, 1996; Ananiadou and Claro, 2009; C21

Canada, 2012; Goleman and Senge, 2014, among others).

There has been increased interest in the use of interdisciplinary learning in education and
practice. Interdisciplinarity is believed to be a means of gaining broader insight and
understanding in a given field. It is also seen as a way to bring together the widest possible
knowledge base in confronting problems, challenges and complexities (Rhoten, Mansilla, Chun
and Klein, 2006). To develop a sense of felt experience as opposed to emphasizing only
disembodied theoretical learning, the use of hands-on experiential modalities in education has
also emerged over the last decade in particular in professional training and adult learning

environments (Kolb and Kolb, 2005). There has also been an increase in teaching ethics within
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the professions, in emphasizing individual leadership roles, and in placing a human face on those

with whom people interact in their various capacities and professions.

One aspect of interdisciplinary experiential learning is the use of arts-based teaching and
learning in non-arts fields. While scholarly writing on arts-based teaching and learning in
various educational settings has proliferated over the past two decades, there has been a lack of
empirical research related to the efficacy of these teaching and training initiatives; specifically,
their ability to increase capacities, enrich cognitive understanding and behavioural responses,
and improve outcomes in professional education and skills-based training courses. Most existing
studies have been largely descriptive and anecdotal in nature, stemming from stand-alone
experiences of single groups of participants in short-term educational engagements. Few studies
have compared arts-based teaching methods to non-arts-based methods within a single subject
between two or more classes. From my review of the literature no study of arts-based teaching
and learning has been done to date within the field of legal education and conflict resolution

training. This is the contribution that my research project seeks to provide.

TWENTY-FIRST CENTURY LEARNING SCIENCE CONCEPTS AND OBJECTIVES
Changing Learning Philosophies:

To design effective twenty-first century learning experiences, it is critical that educators and
trainers have an awareness and understanding of current learning theory and identified global

learning goals and objectives.
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Over the last century there has been increased emphasis in education on learning agendas, the
clear enunciation of learning objectives, and the development of core competencies,2 in order for
learners to meet the economic, technological, social and political challenges and complexities of
an increasingly interdependent global society (Delors, et al, 1996; United States Department of
Education and Partnership for 21 Century Skills, 2002; Ananiadou and Claro, 2009; ArtsSmarts,
2010; Canadians for 21* Century Learning and Innovation, 2012). As these challenges and
complexities differ in myriad ways from those of the past, education scholars and practitioners
have similarly realized that the learning strategies and approaches of the past are no longer equal
to the task of educating the next generation of global citizens. As a result, there has been an
increased use of experiential learning modalities building on the work of such scholars as Dewey
(1934, 1938), Kolb and Fry (1975), Kolb (1976; 1984), Rogers (1951; 1963) and Rogers and
Freiberg (1994), as well as an increased focus on reflexivity building on the work of Boud
(1985), Boud and Miller (1997) and Schon (1983; 1987; 1991), in particular, and on

interdisciplinary learning at all levels of education.

Experiential learning,” part of a constructivist perspective, engages students as active not passive
learners; students construct or create their own learning through personally meaningful, lived
experiences (Itin, 1999). Such hands-on processes are believed to lead to deeper understanding

and appreciation of phenomenon, linking past knowledge to present experience (see Dewey,

> The British Columbia Ministry of Education (2013) defines core competencies as: “sets of intellectual, personal,
and social and emotional proficiencies that all students need to develop in order to engage in deep learning and
life-long learning.” Available at: https://curriculum.gov.bc.ca/competencies [Accessed on 06 September, 2014]

3 According to M.K. Smith (2003), experiential learning suggests two different kinds of learning: learning by oneself
and experiential education or experiential learning through programs structured by others. Smith, M. K. (2003).
Introduction to informal education. the encyclopedia of informal education, http://www.infed.org/i-intro.htm. See
also Association for Experiential Education (AEE): AEE definition of experiential education (Boulder, CO: Association
of Experiential Education, 1994).



https://curriculum.gov.bc.ca/competencies
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1938; Piaget, 1964; Vygotsky, 1978, among others). One of the main proponents of experiential
learning, John Dewey (1938) believed that as everything occurs within a social environment,
knowledge is socially constructed and therefore should be organized in real-life experiences to
provide a context for information. Learners come to the learning table from their personal levels
of capability and readiness; the goal of the learning experience is for the learner to be able to
transfer the knowledge and skills acquired from the experience to a new situation. Teachers in
experiential learning environments are facilitators of learning, tasked with organizing the content

of and facilitating these learning experiences (Roberts, 2003, p. 9).

While there are other theories of learning, the experiential learning model has been “portrayed as
an idealized learning cycle or spiral where the learner ‘touches all the bases’ — experience,
reflecting, thinking and acting — in a recursive process that is responsible to the learning situation
and what is being learned” (Mainemelis, Boyatzis and Kolb, 2002, p. 5). Mainemelis, Boyatzis
and Kolb (2002, p. 6) describe this recursive learning cycle as a holistic, dynamic and adaptive
process. The experiential learning model has been found to be an effective pedagogical method
for achieving global learning objectives and developing the core competencies (McKenzie,
2013). Experiential learning has also become a focal learning perspective in legal education
throughout North America in the wake of the 2007 Carnegie Report, “Educating Lawyers”
(hereinafter “the Carnegie Report”) (Sullivan, et al., 2007). The American Bar Association has
established the Alliance for Experiential Learning in Law and every major law school in North

America has experiential-based programs, learning labs and clinics.”*

* See American Bar Association, “Alliance for Experiential Learning in Law”, a national initiative developed in
response to the 2007 Carnegie Report:

http://www.americanbar.org/content/dam/aba/administrative/legal education_and admissions_to_the bar/cou
ncil_reports and resolutions/comments/201309 comment ch 3 alliance experiential learning law.authcheckd



http://www.americanbar.org/content/dam/aba/administrative/legal_education_and_admissions_to_the_bar/council_reports_and_resolutions/comments/201309_comment_ch_3_alliance_experiential_learning_law.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/legal_education_and_admissions_to_the_bar/council_reports_and_resolutions/comments/201309_comment_ch_3_alliance_experiential_learning_law.authcheckdam.pdf

14

In support of the notion that to be relevant and most effective students should create their own
learning experiences, Carl Rogers (1951) maintained that learning can only be facilitated;
another person cannot be taught directly. He further posited that for learning to take place,
several core conditions needed to be present: learning material relevant to students; a non-
threatening environment created by the teacher (particularly where assimilation of new materials
that “would involve a change in the organization of self” is being encouraged); and an
atmosphere in which students would have courage to explore new concepts and beliefs. Rogers
(1951) maintained that teachers themselves must be open to reciprocal learning and act as
interactive mentors guiding the learning process rather than acting as experts who tell, or impart

the information to learners.

The concept of reciprocal learning accords with the twenty-first century learning agenda which
redefines the relationship between teacher, student, and knowledge. The model of teacher as the
possessor and imparter of knowledge and student as passive recipient of information has been
replaced with a partnership approach. In this model, teacher and student learn from each other

and experiences are learner-focussed (Kolb and Fry, 1975).5

Kolb and Fry (1975) developed the Experiential Learning Model (ELM) for use primarily with

adult learners. This circular model is comprised of four elements (1) concrete experience (2)

am.pdf and http://www.northeastern.edu/law/experience/leadership/alliance.html. Experiential Learning
programs and curriculum content are part of websites for law schools including Yale, Harvard, Hofstra, Gonzaga,
Georgetown, Albany, Case Western, UConn law, Northeastern University School of Law, NYU, NYLS, Loyola
University Chicago, Colorado Law, Whittier Law School, Cal., University of Wisconsin, Duke, Boston, Notre Dame,
Denver, and at Canadian law schools including Osgoode Hall Law School, Faculty of Law Queens University, Faculty
of Law University of Toronto, Windsor, and University of British Columbia which announced the launch of its new
Center For Experiential Learning in December, 2013.

® See also P. Friere (1972, p. 58) with respect to the “banking concept of education” in which “deposits” are made
by teachers into the students’ minds.



http://www.americanbar.org/content/dam/aba/administrative/legal_education_and_admissions_to_the_bar/council_reports_and_resolutions/comments/201309_comment_ch_3_alliance_experiential_learning_law.authcheckdam.pdf
http://www.northeastern.edu/law/experience/leadership/alliance.html
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observation of and reflection on that experience (3) formation of abstract concepts based upon
the reflection, and (4) testing the new concepts. Although presented as a circle, Kolb and Fry
stated that the model should be conceptualized as a continuous spiral in which the learning cycle
can begin at any of the four points and is a process that continuously builds upon itself. Aligned
with Dewey and Rogers, the ELM is based upon a concrete “here and now” experience to test
ideas and incorporates the use of reflection as a way to change practices and theories. The model
is structured to emphasize the developmental nature of learning and to assist in developing
capacities related to all four elements of the model and the related learning styles that Kolb and

Fry extracted from them.’

The opportunity for reflection has been identified as a key component of experiential learning.
Numerous scholars, most notably Donald Schon (1983; 1987; 1991) and David Boud (1985;
Boud and Miller, 1997), have explored the reflective element of experiential learning and its role

as the transformational bridge between experience and learning.

Schon, in particular, studied reflection in the context of professional practice, and as such his
work is particularly relevant to this study. Rather than being grounded in “technical-rationality”,
a dominant paradigm that he stated was grounded in rigour not relevance, Schon proposed an
alternative epistemology based on exploring and harvesting the knowledge of “artful doing”

inherent in practice (Schon, 1983).

®In response to criticism about the original Learning Style Inventory, namely, the psychometric properties of the
measure, Kolb redesigned the inventory in 1985. Despite any continuing criticism, it remains widely used.
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The concepts of “reflection-in-action” and “reflection-on-action” are central to Schon’s work.
The former is the process of active reflection while engaged in doing — “thinking on one’s feet”
(a form of improvisation) — and the latter, the process of reflection after an event, often
documented through journaling or some form of recording or dialogue about the event with a

mentor or supervisor.

In “reflection-in-action”, experience, feelings, and theory-in-use are simultaneously connected;
this enables the testing of ideas and building of new understandings in the moment to inform
action in a situation that is unfolding. In “reflection-on-action”, time is spent with the experience
exploring why one acted as one did, what was happening in the encounter, and reflecting on all
of its aspects. Through this process a set of questions and ideas are developed about activities
and practice. Reflection “in” and “on” action enables a person to develop further responses and
strategies to increase her “repertoire” for the future. Rather than being a set of established
formulas or techniques, this “repertoire” of responses and strategies, gleaned from experience,
form a unique collection of images, ideas, examples and actions that can be drawn upon in future
situations. Both Schon and Dewey saw this learning outcome as central to reflective thought.
By engaging with a situation in this manner it was Schon’s belief that an individual would be
able to draw upon past experiences and his repertoire of responses to build theories and

responses to fit the new situation (Schon, 1983).

Twenty-first century learning agendas, regardless of educational setting, are being constructed
around learning platforms built on key “pillars of learning”. These pillars provide the

foundations for developing skills related to “learning to know” (cognition), “learning to do”
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(behaviour/experiential), “learning to live together” (social) and “learning to be” (existential)

(Delors, et al., 1996, McKenzie, 201 3).7

Within each of these areas, core competencies have been identified and their development held
to be essential in order for learners to succeed in their fields. These core competencies are:
creativity and innovation, critical thinking, problem-solving, the ability to work together
collaboratively, effective communication including technological and digital proficiency, and

cultural and ethical citizenship (Delors, et al., 1996).

While what constitutes a core competency is specific to each field, there appears nonetheless to
be consistency with respect to what are regarded as twenty-first century “core” competencies
regardless of educational environment or profession. Creativity and innovation, for example,
appear to be a top priority in primary, secondary and tertiary education as well as in key
professions such as law, medicine and management. Similarly, problem-solving, the ability to
work together, and the development of what can best be described as a sense of humanistic
consciousness, all rank as paramount twenty-first century capacities. With this in mind, it is

clear that any effective learning experience must speak to these key constituents.

There has also been an increased recognition that diverse pedagogies should be utilized in order
to engage students and to resonate with different learning styles and abilities. Twenty-first
century educators are being encouraged to employ teaching modalities that make use of a variety

of activities and draw from interdisciplinary sources. Developments in neuroscience with

7 See also 2007 Carnegie Report, discussed in more detail later in this chapter, which similarly sets out learning
foci. These foci emphasize the development of the “whole learner” as opposed to over-emphasizing one
competency — in the case of legal learning, critical thinking — at the expense of others.
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respect to how we learn (Lee and Juan, 2013) combined with theories of multiple intelligences
(Gardner, 1983; 1993; 2000) have led to an increased interest in learning “below the neck™ and
the connection of mind and body in the learning process (Damasio, 1994; Zull, 2002). The
concept of “embodied” learning, “a somatic approach to education” has arisen more recently as a
form of experiential learning that treats learning as a whole body experience (Kerka, 2002).
Embodied learning, suggests Sandra Kerka (2002), “implies education that trusts individuals to
learn from and listen to the information they are receiving from the interaction of self with the
environment. Somatic or embodied knowing is experiential knowledge that involves senses,
perceptions, and mind-body action and reaction”. There has also been a growing recognition that
critical thinking must be balanced with the development of emotional and social intelligences for
effective performance in any field (Coffield et al., 2004; Goleman, 1994, 2006; Goleman and
Boyatzis, 2008; Boyatzis and Saatcioglu, 2008; Boyatzis, 2008a, 2008b; Goleman and Senge,
2014). As Nick Nissley (2010, p. 14) states “[r]ational analytical competencies are obviously
valuable but insufficient by themselves.” Based on the work of such scholars as Boyatzis
(2008a, 2008b; Boyatzis and Saatcioglu, 2008) and Goleman (1994, 2006; Goleman and Senge,
2014), emotional and social intelligence are now regarded as core competencies equal in

importance to cognitive intelligence competency.

Since the 1990’s there has been a resurgence of interest in interdisciplinary learning, particularly
at the post-secondary education level. Interdisciplinary learning has been defined as “a
knowledge view and curriculum approach that consciously applies methodology and language
from more than one discipline to examine a central theme, topic, issue, problem or work.”

(Jacobs, 1989) As an educational tool, interdisciplinary learning answers the call for multiple
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and diverse ways to respond to multiple and diverse learning styles and abilities. On a larger
level, however, interdisciplinarity responds to the acknowledgment that the continued
compartmentalization of knowledge limits our ability to respond to complex issues. Knowledge
connection, as opposed to knowledge segregation, encourages knowledge expansion and opens
possibilities for linkages between and across disciplines. The knowledge silos of the past have
given way to the reclaiming of pre-Enlightenment notions that all knowledge is interconnected.
Interdisciplinarity has become an important part of legal studies and conflict resolution studies as
scholars and practitioners reach out in an attempt to gain greater understanding of and access to
conflict and complex problem-solving.® However, within legal studies (more so than conflict
resolution) there appears to remain a hierarchy of disciplinary blending that favours STEM’
subjects as the “and” connections; in most cases the arts fields have yet to become part of these

interdisciplinary pairings.

With creativity and innovation topping the list of core competencies, however, the use of the arts
in interdisciplinary teaching and learning, presents as a logical fit. As will be discussed in more
detail in the next section, arts-based teaching and learning has begun to proliferate at all levels of
education throughout North America and Europe from primary to tertiary levels, as well as in
professional schools, continuing education and specialized training programs. Within the law
school environment, however, such pedagogical initiatives are in their infancy, while their

potential to, as Alexander and LeBaron (2013, p. 555) suggest “supplement, complement, inspire

® Numerous North American law schools advertise interdisciplinary programs on their websites. In 2011, the
Graduate Law Students Association of McGill University in Montreal, Quebec, held a conference entitled
“Amelioration of the Law Through Interdisciplinarity” exploring these themes. See also C. Menkel-Meadow (2007).
’STEM is an acronym for the fields of study in the categories of science, technology, engineering, and
mathematics; its broader definition includes psychology and the social sciences.
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and potentially transform experiential education, and take it to a new level of teaching and

learning potential” remains largely untapped.

ARTS-BASED TEACHING AND LEARNING AS PART OF INTERDISCIPLINARY,
EXPERIENTIAL LEARNING

Ken Robinson (2006) asserts that “a creative intellect is essential to success in the twenty-first
century knowledge economy.” As noted above, creativity and innovation are at the forefront of
identified core competencies. These are concepts most commonly associated with the arts,
therefore using the arts as a way to access and develop the creative, imaginative aspects of the

learner makes sense.

Three main approaches to arts education are referred to in the literature: teaching “in” the arts,
“about” the arts, and “though” the arts (ArtsSmarts, 2010, p. 8; Collins, 2011). Teaching “in” the
arts includes hands-on art education focused on learning specific art skills and techniques.
Teaching “about” the arts includes exposure to the arts through performances, exhibits, and
interaction with artists. Teaching “through” the arts emphasizes the use of arts, not as a separate
subject or as a passive form of aesthetic appreciation, but as a primary pathway to learning

concepts and skills in other areas.

Arts integration is a term that defines interdisciplinary pedagogy using all genres of arts — music,
theatre, dance, and visual art — to facilitate learning of non-arts subjects. Arts integration blends
core subjects with the arts to promote learning through various art mediums. It is believed that
learning in one context assists learning in another through the concept of “transfer” (Catterall,

2002). In her study of the benefits of learning in and through the arts in K-12 public schools,
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Collins (2011) reported findings related to transfer and the development of cognitive skills with
linkages between visual arts instruction and reading readiness, dance and non-verbal reasoning,
dramatic re-enactment and reading comprehension, and music instruction and spatial-temporal

reasoning skills.

In the 1970s and 1980s scholars such as Harry Broudy (1972), Elliot Eisner (1972), Howard
Gardner (1973), and Cassandra Whyte (1973) promoted the arts as a way to strengthen the
imagination, develop a variety of cognitions, enhance creative problem-solving and decision-
making, engage with material interactively and move learning beyond that which is written or

read.

Eisner, in particular, has figured prominently in arts-based teaching and learning literature.'® He
criticized the “industrial model” of education that views schools as “effective and efficient
manufacturing plants” where science is valued over art and a premium is put on measurable and
testable outcomes in designing education programs (Eisner, 2004, p. 2). Referring to the ideas of
Herbert Read (1944), Eisner argues for a new vision of education:

The aim of education ought to be conceived of as the preparation of artists. By
the term artist neither he nor I mean necessarily painters and dancers, poets and
playwrights. We mean individuals who have developed the ideas, the
sensibilities, the skills, and the imagination to create work that is well
proportioned, skillfully executed, and imaginative, regardless of the domain in
which an individual works. The highest accolade we can confer upon someone is
to say that he or she is an artist whether as a carpenter or a surgeon, a cook or an
engineer, a physicist or a teacher. The fine arts have no monopoly on the artistic.
(Eisner, 2004, p. 4)

1% Eisner died January 10, 2014.
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Eisner (2004, p. 4) further argues that art evokes forms of thinking, “artistically rooted
qualitative forms of intelligence”. Work in the arts, he suggests, teaches us ten lessons; among

them, eight are particularly important to conflict resolution and negotiation (Eisner 2000, pp. 9-

13).

First, paying attention to qualitative relationships is critical for creating a coherent and satisfying
piece of work. It is also essential to achieving what Nelson Goodman (1978) refers to as
“rightness of fit” between the elements, something that depends upon somatic experience.

Eisner (2000, p. 9) maintains that somatic experience is not restricted to the arts; “when fields of
study and practices are treated as arts the somatic experience of relationships is a central basis for
making judgments”. “Rightness”, he argues, does not mean “correctness” nor is it related to the
rote application or following of rules. Arts involve “a cognitive use of emotions” in forming

judgments.

Second, problems can have more than one solution and questions more than one answer. The
arts embrace “diversity of outcome” and celebrate multiple perspectives. Creativity and

ingenuity are sought as opposed to standardized solutions and uniform responses.

Third, purposes in complex forms of problem solving are seldom fixed, but change with
circumstance and opportunity. As Eisner states,

Learning in the arts requires the ability and willingness to surrender to the
unanticipated possibilities of the work as it unfolds. At its best, work in the arts is
not a monologue delivered by the artist to the work, but a dialogue. Itis a
conversation with materials, a conversation punctuated with all of the surprises
and uncertainty that really stimulating conversation makes possible. In the arts
one looks for surprise, surprise that redefines goals; purposes are held flexibly.
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The aim is more than impressing into a material what you already know, but
discovering what you don’t. (Eisner, 2000, p. 10)
Fourth, the limits of our language do not define the limits of our cognition. The arts are carriers
of meaning and learning how to conduct rich and deep inquiries into their meaning gives us

access to the complexities of a situation.

Fifth, work in the arts teaches us that small differences have large effect: “[t]he arts traffic in
subtleties” (Eisner, 2000, p. 11). Eisner notes that paying attention to subtleties enables us to
“explore the nuances of a visual field” as opposed to merely seeing to recognize. Developing
such skills enables us to see the quality of and the relationships within visual images. The arts
teach us not just to look and listen, but to see and hear on a deeper level, to explore auditory
contours in music, movement in dance, and proportions in architectural form. Developing these
skills requires us to slow down our processes and allow for connection with emotional

11
response.

Sixth, arts teach us to think through and within a material, since the different material and the
choice of material with which we work produces different results. By working with the arts in
this manner, we learn what it feels like to work within “the constraints and affordances” of a
particular material, which Eisner (2000, p. 12) contends is a particularly sophisticated form of

thinking.

! Alexander and LeBaron (2013, p. 545) refer to Chinese calligraphy and tea rituals demonstrated and introduced
during the Rethinking Negotiation Teaching conference in Beijing, 2011, which were used as ways to decelerate
pace in order to connect with somatic responses and cultivate centeredness in personal life and conflict-related
work.
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Seventh, through the arts we learn a new form of discourse. By talking about art we are called
upon to express things that are “ineffable”. As Eisner (2000, p. 13) maintains “the trick is to say
what cannot be said” through the use of innuendo, connotation and metaphor. This requires us to

“reach into [our] poetic capacities” in order to discuss and interpret what we see.

Finally, through experiences with art we learn to discover the range and variety of what we are
capable of feeling. As Augusto Boal (1992, p. 49) states “[t]he whole body thinks, not just the
brain.” Art offers mediums for embodied learning, opportunities to engage in “bottom-up”

thinking not just “top-down” reasoning.

As noted above, these various “forms of thinking” are particularly relevant in conflict resolution
and negotiation. Attention to detail, nuance, subtlety, and unspoken dimensions, depth of vision,
creativity, flexibility, tools of expression, and attunement to the “constraints and affordances” of
one’s materials, are keys to enhanced participation within conflict processes and with respect to

quality of outcome.

The theories related to the benefits of arts-based teaching and learning have been put into
practice through myriad education programs around the world, primarily in dealing with learners
in grades K-12. Such programs within primary and secondary school systems include the
implementation of whole-school arts-based activities focusing on a single project such as a
mural, the creation of whole-school arts-based curricula or “arts immersion” schools, in-class
programs involving “artists-in-the classroom” or an “artist-in-residence”, teacher skills

development to enliven teaching methods, and as an instrument of comprehensive school reform,
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to achieve school-wide change (see Rooney, 2004; ArtsSmarts, 2010, among others). The arts
are also being used in schools as a way to reach and engage “special populations” of learners,
such as those who struggle with academics or are disconnected or disengaged in some other way

(Stack, 2007)."2

Such programs and numerous others have been the subject of studies worldwide over the last
fifteen years (Catterall et al., 1998; Fiske, 1999; Amdur Spitz and Associates, 2000; Deasy,
2002; Wolf, 2003; Meredith, 2003; DeMoss and Morris, 2005; Ruppert, 2006; Bamford, 2006).
The research ranges from small case studies of five to six children, to broad-based national
studies spanning years and involving thousands of participants. Common themes include
measurable academic achievement; affective and cognitive benefits; improved student behaviour,
attitudes and motivation; engagement of low-achieving and at-risk students; positive effects of
arts, in particular music, on students’ neurobiology; and the value of arts education as a separate

area of study (see Rooney, 2004; Stack, 2007; ArtsSmarts, 2010).

In their work on “Critical Links” and elsewhere, Winner and Hetland (2002) caution that

although the connections created through arts-based teaching and learning are real, in their

2 Canada, organizations such as ArtsSmarts (http://www.artssmarts.ca) and the Royal Conservatory of Music’s
Learning Through The Arts (LTTA) (http://learning.rcmusic.ca/ltta) work in conjunction with the public schools to
create arts-integrated programs or whole-school curricula. In the United States, the Leonard Bernstein Center for
Learning’s “Artful Learning Model” is endorsed by the New American Schools as a model of comprehensive school
reform. Teacher and artist training programs in arts-based modalities are offered through organizations like LTTA
and the Kennedy Center’s “Changing Education Through the Arts” (CETA) (http://www.kennedy-
center.org/education/ceta/). South Carolina’s ABC (“Arts in Basic Curriculum”) Project
(http://www2.winthrop.edu/abc/) is an example of a statewide collaborative initiative whose mission is to ensure
quality, comprehensive arts education from pre-school through to college level. Project Zero
(http://www.pz.gse.harvard.edu/research.php), an educational research group at Harvard’s Graduate School of
Education, explores how children and adults learn in and through the arts in a variety of environments. Project
Zero has initiated and studied numerous arts-based programs since its creation in 1967 in an effort to gain more
demonstrable knowledge on the subject.

III
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opinion a definitive causal link between arts and academic achievement cannot be established.
This has been an area of contention between researchers in the area of arts-based education.
Winner and Hetland (2002) submit, however, that the inherent value of the arts, absent any such
claims to improved test scores, should suffice as a justification for inclusion in school curricula.
The Bamford Report (2006) noted other shortcomings in existing arts education research,

pointing out, primarily, a lack of longitudinal studies and quantitative rigour in research analysis.

The arts education literature makes it clear that arts-based teaching and learning holds many
benefits for learners (Project Zero, Harvard Graduate School, 2003; Rooney, 2004). The
promise of increased academic performance, however, should not be the sole justification for arts
integrated learning (Rooney, 2004). As Eisner (2000) maintains, the arts provide a way to view
the world through an aesthetic framework, one that enables learners to understand, judge and
compare the qualities of various aspects of the world around them and comprehend the complex
relationships among them. This is particularly relevant to the study of complex fields such as
law and conflict resolution. Experimenting with different media allows students to make
decisions, problem-solve, and think in different ways (Sullivan, et al., 2007). Scholarship in arts-
based teaching and learning has supported the conclusion that art and aesthetic experience adds
richness and depth to learning and instruction, providing enhanced modes of communication,

expression and perception (Winner and Hetland, 2000; 2001).

Critical skills in law and conflict resolution include the ability to engage in complex analysis, to
approach problem-solving and decision-making with creativity and imagination, and to

effectively and artfully communicate. Finding ways to teach these skills is part of the new law
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school mandate'” and a task to which arts-based teaching and learning appears to be particularly

suited.

ARTS-BASED LEARNING IN PROFESSIONAL SCHOOLS

Over the last thirty years the business world has increasingly turned to the arts in the hopes of
developing creative capacities to encourage innovation in all aspects of corporate life, from
leadership strategies, to product design, to employee performance (Nissley, 2002, 2008, 2010;

Darso, 2004; Berthoin Antal, 2009, 2011).

Scholars in the field of business management and leadership development have begun to study
the use of arts-based practices in the workplace and arts-based teaching and learning within its
professional institutions and training programs. A growing body of research has emerged related
to these experiential practices and educational programs (Nissley, 2002, 2008, 2010; Darso,
2004; Katz-Buonincontro, 2005; Adler, 2006, 2010; Gallos, 2009; Taylor and Ladkin, 2009;
Schuiuma, 2009; Sutherland, 2013). Arts-based programs are now situated within some of the

most prestigious schools of management in the world (Amundson, 2011).

Nissley (2008) comprehensively identifies the research-based and practice-based scholarship that
has emerged in management education, as well as the vehicles that enable this arts-based
learning — conferences, institutions, communities of practice and formal management education

programming. He notes that arts-based intersections have emerged as a result of a growing

B Since the release of the 2007 Carnegie Report on Law School Education law schools have enlarged their
curriculums to include emphasis on the development of skills that have been recognized as important for twenty-
first century practice. The recent Canada Bar Association Futures Report (2014) includes specific
recommendations related to New Models for Legal Education, including multidisciplinary education (“Law without
walls”), and Problem Solving in the Practising World (Recommendations #15 and #16).
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disillusionment in management education with traditional norms of teaching and the under-
emphasis of the creative skills needed to respond to challenge in a rapidly changing and complex

global environment (Nissley, 2008).

Similar concerns and objectives motivating a new approach to teaching and learning in primary
and secondary schools have motivated people in the business world to seek out alternatives to
out-dated or limited teaching modalities. As Anne Cunliffe (2002, p. 35) states, management
education, in continuing to emphasize a normative approach to teaching and learning that is
based on the systematic application of decontextualized theories and techniques, “fails to
consider that practitioners deal with ill-defined, unique, emotive and complex issues”. To
address the increasing “disenchantment with traditional [...] means of development and practice”
(Sutherland, 2013, p. 25) management schools have also turned to arts-based methodologies to
improve business students’, managers’ and leaders’ abilities to work effectively within the

increasingly complex realities of the twenty-first century world (Amundson, 2011).

As Joan Gallos (2009, p. 191) summarizes with respect to the use of arts in management
education, such arts-based teaching modalities “offer unique avenues for learning about the
fundamental complexities of human nature and of modern organizational life; engender an
openness and engagement in the learning process that facilitates deep cognitive, socio-emotional,
and behavioural growth; and foster creativity and the complex skills development that are

increasingly important for innovation and contemporary organizational leadership.”
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Management education has recognized the need to develop artistic sensibilities and aesthetic
ways of knowing in order to approach practice from a more creative perspective. In Adler’s
(Amundson, 2011, p. 10) view, “[tJomorrow’s leaders must borrow from the spontaneity,
adaptability, inventiveness, and collaboration of the artist to tackle rapidly evolving and

unpredictable problems.”

Just as the arts education literature struggles with the issue of producing empirical data to explain
the “how” and “why” of arts-based educational interventions (Bamford, 2006) the management
education literature faces the same challenge. In an effort to address this issue and suggest a
research agenda, Taylor and Ladkin (2009, p. 56) put forward four distinct processes
underpinning arts-based methods: (1) skills transfer — the development of artistic skills that can
be applied in another setting; (2) projective technique — using artistic output “to reveal inner
thoughts and feeling” not necessarily “accessible through more conventional developmental
modes”; (3) illustration of essence — the ability to “apprehend” through art “the “essence” of a
concept, situation, or tacit knowledge [...] revealing depths and connection that more
propositional and linear developmental orientations cannot”; and (4) making — actual
engagement with art-making for a personal reflective experiential purpose. They offer examples
of each of these four processes in different settings: medical students being taught theatre skills
to increase clinical empathy, managers building 3-dimensional representations of their
organizational strategies using LEGO blocks, armed forces personnel watching the movie
“Twelve O’Clock High” to illustrate leadership lessons, and MBA students taking art classes to

enhance creativity (Taylor and Ladkin, 2009, p. 56).
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As noted in Taylor and Ladkin’s example of skills transfer, schools of management are not the
only professional schools that have recognized the power of arts to enhance learning and assist in
developing more sophisticated skills to achieve better results and better serve clientele. Medical
schools are also employing arts-based teaching and learning models in their curricula
(Rodenauser, 2004). As of 2004, twenty-six of the 125 public and private medical schools in the
United States reported the use of mandatory arts-based courses, with another forty-three offering
arts-based elective courses (Rodenauser, 2004, p.234). These programs integrate literature and
creative writing, visual arts (including film), performing arts (including dance), and music, with
clinical skills development. The goals of these courses include improving learners’ visual
diagnostic skills (Dolev, Friedlaender and Braverman, 2001; Reilly, Ring and Duke, 2005),
communication, observation and interpretation skills (Bardes, Gillers and Herman, 2001;
Shapiro, Rucker and Beck, 2006; Elder et al., 2006; Naghshineh, et al., 2008), cultivating
cultural sensitivity (Boisaudin and Winkler, 2000; Bhugra, 2003), pattern recognition skills
(Shapiro, Rucker and Beck, 2006; Naghshineh, et al., 2008), teambuilding and collaboration
(Shapiro, Rucker and Beck, 2006; Naghshineh, et al., 2008; Schaff, Isken and Tager, 2011), and
providing a space for reflection, contemplation, and insight (Schaff, Isken and Tager, 2011;
Gaufberg and Williams, 2011). These programs have been the subject of several studies since
2001, including the first quantitative studies in 2008 and 2010, on the effects and effectiveness of
such arts-based teaching and learning modalities (Naghshineh, et al., 2008; Klugman, Peel and

Beckmann-Mendez, 2011).

These arts-based programs run the gamut from single session workshops to full-term structured

courses and involve collaboration between clinicians and art educators in the classroom and at art
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galleries and museums. The first reports on formal arts observation training (“FAOT”) and
visual thinking strategies (“VTS”) emerged in 2001 from Yale School of Medicine and from
Weill Cornell Medical School. These programs involved studying portraiture and specific
representational works of art. As these programs expanded at various other schools, landscapes
and contemporary or non-representational art were added. Other mixed arts interventions,
including dance, music, and drama, were also used as both active (creative) and passive

(appreciative) teaching modalities.

The various studies set out in the literature have all suggested that arts inventions can have
positive effects on student well-being, attitudes, observation, interpretation and collaborative
meaning-making skills, communication skills, and the cultivation of empathy. A common
finding in the literature, however, as with other arts education programs in primary and
secondary schools and in corporate training, is that these programs lack an evaluative
component, and moreover, the evaluations that have been done are largely descriptive and
anecdotal in nature. Several qualitative studies have been conducted using surveys,
questionnaires and journaling, as well as post-course follow-up interventions (Rodenauser, 2004
and Naghshineh, et al., 2008). In 2008 and 2010, two quantitative studies were published. The
2008 study by Naghshineh and her colleagues at Harvard Medical and Dental School is the most
comprehensive quantitative study to date. It examined an eight-session program in diagnostics
training entitled “Training the Eye: Improving the Art of Physical Diagnosis” and compared two
groups of pre-clinical students; one group instructed using an arts-based program, the other using

a non-arts-based program of study. The results indicated increased “visual literacy” in relation to
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diagnostic skills in the students who participated in the arts-based group (Naghshineh, et al.,

2008, p.996).

The literature regarding arts-based interventions in medical schools indicates that the strongest
evidence base regarding positive outcomes relates, at present, to their use in fostering diagnostic
observation skills. The existing studies indicate that such skills are clearly affected by these
programs. Further studies applying more rigorous methodology are still needed, to evaluate the
effects of such programs in other areas where attitudes, behaviour and other technical skills are

being affected by such arts-based training (Perry, et al., 2011).

Evaluation and measurement challenges extend to many arts-based initiatives and have been the
. . . . . 14 .

focus of recent discussion at various academic and community arts conferences ~ and in research

reports evaluating artistic interventions in organizations and in peacebuilding efforts (Berthoin

Antal, 2009, 2011; Bergh and Sloboda, 2010).

THE LAW SCHOOL EXPERIENCE

“Signature Pedagogy” (Shulman, 2005)

Despite their use in other professional education settings, arts-based teaching and learning
practices are largely absent from law school and from continuing legal education training. A

. . 1 . . 1 .
smattering of one-off “improv” theatre courses'> and public speaking courses'® can be found in

" such conferences include the SocArts - Music and Conflict Transformation Symposium, College of Social Sciences
and International Studies, University of Exeter, England, held in May, 2012, and Spectres of Evaluation, University
of Melbourne and Footscray Community Arts Centre, Australia, held in February, 2014.

B see Osgoode Hall Law School, Professional Development Court: Improv(ed) Legal Skills — Improvisation
Workshop for Lawyers, November 28, 2012; American Association for Justice, Improv for Lawyers Seminar,
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continuing legal education and legal conference programming. With few exceptions, however, a
connection between the arts and legal education and its potential to increase creative capacities

and improve skills development has only arisen most notably within the last five years."’

The world of arts and the world of law (as well as business) appear to be diametrically opposed.
The world of arts focuses on inspiration, imagination, creativity and paradox, while the world of
law focuses on rationality, fact-finding in pursuit of a single truth, the application of rules and
efficient processes. However, realizations that the world of tomorrow is not the world of
yesterday, and the skills needed to succeed in the complex, change-driven world of today and
tomorrow, require those very things that the arts focus on — imagination, creativity, spontaneity,
flexibility and adaptability — have led many tradition-based professions to turn to the arts for help
(see Pink, 2003, 2006; Austin and Devin, 2003; Adler, 2006, 2010, 2011, 2012; Adler and

Hansen, 2012).

Legal education has been slow to change in any respect since its “signature pedagogy” — the case
method model taught using the so-called “Socratic method” — was introduced and implemented
over 140 years ago by Christopher Columbus Langdell at Harvard (Stevens, 1983). The case
method is the core of law school’s traditional teaching and learning model. It combines

conceptions of legal reasoning and legal doctrine with a pedagogical technique (Feinman, 1997,

Continuing Legal Education, November 12, 2012: Article in Lawyers Weekly USA October, 2002: Improv Training
Can Improve your Trial Skills by Amy Johnson Conner

'® John Plank (“A Commanding Presence”) is a frequent Law Society of Upper Canada (Ontario) speaker (see:
http://www.commandingpresence.com/site/).

v Osgoode Hall Law School offered an annual Artist-in-Residence Fellowship commencing in 2013 (see
http://www.osgoode.yorku.ca/about/art-in-the-school/). The use of arts and artistic approaches in law school is
not to be confused with the use of arts and artistic approaches in conflict resolution training and practice. Scholars
and practitioners in the field of conflict resolution and peacebuilding have been exploring and utilizing such
modalities for several decades.



http://www.commandingpresence.com/site/
http://www.osgoode.yorku.ca/about/art-in-the-school/
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p- 476). As Lee Shulman (2005, p. 52) states a “signature pedagogy” is an approach to teaching
and learning that is unique to a particular profession. He identifies three professions with such

“signature pedagogies”: law, medicine, and engineering.

Educating for a profession requires students to learn to think, perform, and act with integrity
according to the norms and culture of that profession (Shulman, 2005, p. 52). Professional
education takes place in an academic context, in the practice apprenticeship programs that
follow, and once engaged in practice itself through experience and continuing — often mandatory
— professional education. Law school education has been identified as overly focussing on the
single aspect of learning to “think like a lawyer”, at the expense of developing practice skills and
ethical training (Sullivan, et al., 2007; Macfarlane, 2008). According to the 2007 Carnegie
Report on legal education (which studied Canadian as well as American law schools) this focus
on narrow training in legal reasoning was historically a way to standardize and “purify” the bar.
It also acted and continues to act as a form of intense “socialization” into a very particular
mindset. Scholars have grappled for decades with a definition of what it means to “think like a
lawyer”; in response, Jay Feinman states simply:

“Thinking like a lawyer” includes a few distinct skills, and nothing more. These
skills include, first, the acquisition of a legal vocabulary, including the particular
meaning, of common words such as “intent”, the meaning of distinctive legal
terms, such as “remittitur”, and the meaning of legal concepts, such as the
elements of a cause of action for negligence. Second is an understanding of legal
rule systems and the ability to situate problems within the systems and manipulate
the systems; what is a contracts case, what is a torts case, and how can a lawyer
move between the systems. Third is the ability to read and use judicial opinion,
statutes, and regulations. Particularly important is the ability to generate broad
and narrow holdings of cases and to employ techniques of statutory interpretation.
Fourth is an understanding of the systematic nature of legal argumentation and of
the recurrent categories of arguments and their use. Legal argument consists of
repeated argumentative moves of which the lawyer must be aware; for example,
the argument that no liability should be imposed without fault is met with the
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argument that as between two innocents, the one who causes the harm must pay.

Beyond this, it is interesting, as an intellectual matter, to see how the skills are

applied in different contexts; but the particular skills and that interesting study are

all there is to doctrinal analysis...There is nothing unique or mysterious about

legal reasoning. Like analysis in other disciplines, it consists of relatively

identifiable elements, and nothing more. (Feinman, 1997, p. 478)
Traditional legal education trained law students primarily in the skill of doctrinal analysis. This
was in keeping with a corresponding vision of the purpose of law school and legal identity. That
vision, however, is changing, and lawyering is being recognized as encompassing a full range of
skills and values (Menkel-Meadow, 1999, 2000, 2001; Macfarlane, 2008). This expanded vision
of the purpose of law school and lawyering has led to an expansion of teaching methods to
include more clinical training, scholarship opportunities to write and publish, expanded course
offerings and more hands-on teaching modalities. The literature references set out below
indicate a move toward the “new” law school beginning in the early 1980s and culminating in

the late 1990s; however, the curriculum developments in line with an expanded vision of legal

education beyond traditional teaching have been fairly recent phenomena.

Despite these changes and this expansion, the case method and “Socratic questioning” pedagogy
have held what James Eagar (1996, p. 390) refers to as “near-total dominance” in legal
education. While there are benefits and detriments noted in the literature with respect to the use
of both the case method and “Socratic questioning”, Eagar notes that the dominance of the case
method tradition has limited the pedagogical choices instructors make in teaching law. Not only
do law professors often lack information, experience, and training regarding alternative
pedagogical methods, the need to seriously consider any other pedagogical method, for the most

part, has not entered their minds (Eagar, 1996). As Robert McKay (1985, p. 494) asserts, “legal
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education has been caught up in a virtual lock-step of conformity since Christopher Columbus

Langdell established the case method at Harvard in 1870”.

A number of scholars have identified reasons for the lack of innovation in legal education (see
Scrodato, 1990; Woodhouse, 1993; Thomas, 2000; Macfarlane, 2008, among others). In the
past, law teachers have not received formal training in education and as a result tend to fall back
on the same methods by which they were taught (Eagar, p. 394). As Alice Thomas (2000, p. 61)
states “[t]hat maxim [“if it ain't broke, don't fix it”] translated into the idea that because the
Socratic method worked for me, it should also work for my students, and because lecturing
worked for me, it should also work for them too.” New faculty also tend to accept the
pedagogical approaches being used by their more experienced colleagues (Moskovitz, 1992, p.
241; Eagar, 1996, p. 394). Further, the emphasis on research by faculty as opposed to teaching is
another explanation for a failure to develop alternative pedagogical methods (Moskovitz, 1992;
Thomas, 2000, p. 92). As Martin Scordato (1990, pp. 375-376) states: “[b]ecause the dualist
model [of teacher and scholar] creates incentives for law school teachers to minimize investment
in classroom teaching, it has a powerfully negative impact on the pedagogical structure of law
school courses. Barbara Woodhouse (1993, p. 1993) notes that “time spent on developing
pedagogy is fast becoming the professor’s pro bono work — something extra, done for love, and

in the face of formidable institutional disincentives.”

The use of the case method and Socratic questioning as pedagogy have been criticized from a
number of perspectives (Stevens, 1983, pp. 51-72). The case method focuses on analysis of

appellate court decisions. This situates legal analysis in the somewhat rarified air of the court of
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appeal. At that level of proceeding the “messiness” and human face of disputes that occurs in a
court of first instance has been largely extracted from the process. As such, students are not
required to deal with the emotional, psychological, and other difficult human issues involved in
“real-world” conflict. Once students have deemed such issues “irrelevant” and become
indifferent or de-sensitized to analysis and inquiry at this level it becomes difficult for them to
later re-animate that aspect of their person in order to deal appropriately and effectively with
such issues in practice (Sullivan, et al., 2007). As Karl Llewellyn asserts:

It is not easy thus to turn humans beings into lawyers. Neither is it safe. For a

mere legal machine is a social danger. Indeed, a mere legal machine is not even a

good lawyer. It lacks insight and judgment. It lacks the power to draw into

hunching that body of intangibles that lie in the social experience. Nonetheless, it

is an almost impossible process to achieve the technique without sacrificing some

humanity first. Hence, as rapidly as we may, we shall first cut under all the

attributes of homo, though the sapiens we shall then duly endeavor to develop

will, we hope, regain the homo. (Llewellyn, 1930, p. 116)
Seeking to engage students in only rational analysis is not sufficient. In the view of scholars like
Susan Williams (1992, p. 1575), analysis must also produce questions that seek emotional
responses, like empathy and moral outrage, “because knowledge creation occurs through all of
these capacities.” Williams, among others, encourages the presence of emotions in the

classroom, as they “can function as windows through which we can glimpse reality as seen from

the perspective of a social position radically different from our own” (Williams, 1992, p. 1575).

Many scholars have long regarded the Socratic method as something that engenders negative
feelings (Woodhouse, 1993, p. 92), produces an atmosphere of anxiety and is bullying, belittling,
and humiliating to students (Lovell Banks, 1988, p. 141; Guinier, 1994, pp. 45-47; Davis and

Steinglass, 1997, p. 272; Thiemann, 1998, p. 21). Whether intentional or unintentional, these
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results are contrary to learning theory. Echoing the philosophy of Carl Rogers (1951) with
respect to the importance of a supportive learning environment, critics of the Socratic method
state that if a learner “feels bad all the time no meaningful learning can ever occur (Thomas,
2000, p. 92).” The Socratic method has been referred to as a “guess what I’m thinking” (Rhode,
1993, p. 1555) or “hide-the-ball” teaching approach (Weaver, 1991, p. 579), one that
“intentionally adds obscurity or artificial teacher-based complexity to the doctrine and legal
reasoning skills presented” (Delaney, 1991, p. 1358). The premise upon which the pedagogy is
built is contrary to the tenets of effective learning theory. Moreover, given that the literature
from learning science makes it clear that students learn best in a supportive learner-focussed
environment the Socratic method is largely “teacher-centered” as opposed to “student-centered”
learning. Advocates of the method suggest that it provides “real-legal-world” context to the
learning (Guinier, 1994, p. 21). Practitioners do not, as a rule, teach core doctrinal courses and
most non-practising law professors have little or no “real-legal-world” experience on which to
draw. As such, these simulations of alleged “real-legal-world” behaviours risk becoming
parodies of “real-legal-world” encounters. At the same time, such confrontational pedagogical
methods perpetuate and normalize negative images of lawyers as aggressive, badgering
interrogators, suggesting to students that such behaviour is not only acceptable but something to
be emulated in their own future encounters with colleagues and clients. As June Cicero (1989,
p. 1040, citing Spiegelman, 1988, p. 249) states “the law school curriculum and the Socratic
teaching method conveys a certain message: ‘combat and competition (and winners and losers)
are the product of human interaction.’” This feeds what Deborah Tannen (1998) refers to as “the

argument culture” from within the very institutions where fundamental change needs to happen.
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While some scholars have called for an abolition of Socratic method others have suggested a
revival of the method or modifications to it (Williams, 1993, p.1575; Guinier, 1994) p. 130).
Recommendations for reform have included engaging students in more of a dialogue or
conversation format rather than debate or inquisition, using collaborative team approaches to
responses, and allowing for a “pass” policy with respect to participation (Williams, 1993, p.
1575; Guinier, 1994; Thiemann, 1998, pp. 27-28). Without these modifications the Socratic
method as traditionally practiced not only runs afoul of effective teaching methodology but is
contrary to twenty-first century values and the best interests of the profession. As Feinman and
Feldman (1985, p. 895) state, however, the “notion that we must be as concerned about the
intellectual integrity of our learning theory as about our legal theory traditionally has not held

sway in law schools.”

Reforms in legal pedagogy, as noted in the Carnegie Report (Sullivan, et al, 2007) and elsewhere
in the literature, must address development of affective sensibilities as well as cognitive skills.
As Thiemann (1998, p.29) states “[c]urrently in the law school classroom, imagination and
creativity, supreme achievements by most educational standards, seem to have been demoted in
favor of attaining legal tools.” Legal education must not teach students “to ignore and obscure
the feeling side of life, to divorce emotion from logic, as if they were incapable of peaceful
coexistence” (Culp, 1994, p. 79). Legal reform scholars are increasingly recognizing that a
larger emphasis, in Socratic and other legal methodologies, should be placed on emotional
responses, personal narratives, and collaboration, in the hope of encouraging differing responses,

new thinking styles and understandings of various viewpoints (Thiemann, 1998, p.29).
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Debates about the appropriate pedagogical approaches to employ in law school centre to a large
extent around the question of the purpose of legal education. If law school is intended to
produce practising lawyers, then a greater emphasis on skills development is needed to balance
theoretical analysis. The larger question in the debate, however, may be one of legal identity — if
law school is intended to produce practising lawyers, what kind of lawyer do we want to produce

in the twenty-first century and what pedagogical means is best suited to achieve that end?

John Delaney (1991) concurs that what and how to teach in law school depends on how we view
the role and function of a lawyer. The traditional view of lawyer as litigator is supported largely
by the case method and Socratic dialogue. If a lawyer is viewed, however, as Menkel-Meadow
(1999) suggests, as problem-solver, emphasis will be placed on developing problem-solving,
negotiating and other ADR-type skills and practices. If alawyer is viewed as legislator or
regulator, critical policy and legislative analysis will need to be emphasized (Delaney, 1991, p.
1336). Utilitarian and jurisprudential perspectives require that they be taught as something in
context; as such, history, social justice issues, equality issues, feminist and other perspectives,
become more relevant (Delaney, 1991, p. 1336). These different roles and functions of law
school and lawyering, however, are not mutually exclusive and there is overlap in the teaching
and training required in each of them. As Delaney illustrates:

[W]hile all lawyers need critical skills, the nature and scope of such skills varies

dramatically. There are real differences, for example, between the practical and

case-oriented critical skills required in representing a criminal defendant at

sentencing and the policy-oriented critical skills required in legislative assessment

of the validity of any sentencing range, the purposes to be served thereby and the
range of alternatives. (Delaney, 1991, p. 1337)
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Clearly, law school must teach to multiple and diverse possible roles of lawyers in modern
culture, and in order to do so effectively it must apply multiple and diverse pedagogical

approaches.

Carrie Menkel-Meadow has written extensively on legal education and its reform, on the lawyer
as problem-solver, on interdisciplinarity in law, and on the subject of creativity in legal education
(Menkel-Meadow, 1999, 2000, 2001). She has looked at the question of whether or not
creativity is not only possible in legal problem-solving but teachable in legal education. While
she puts forward the clear existence of a concept of “legal creativity” she does not link the “how”
of teaching such concepts to the arts themselves. Although she and other scholars support
interdisciplinary connections between law and other disciplines in an effort to situate the study of
law in a broader context and to provide a more expansive legal education to students, sadly, the
arts are not one of the “ands” she refers to in order to accomplish this (Menkel-Meadow, 2001).
While there appears to be no difficulty making the connection between law and economics, law
and the social sciences, or law and literature, in order to create more well-rounded students
integration of law and fine arts remains largely off the legal radar. This is the case even for
scholars advocating more clinical education to link “legal thinking” and “legal doing” in more

creative ways, and in skills-building courses and seminars with hands-on experiential exercises.

While legal scholars of the last half century seem to have overlooked the arts as a way to build
these links, Karl Llewellyn clearly recognized their value. Although lengthy, his observances on
arts-integration in law, offered as more of an aside in his 1935 article “On What is Wrong with

So-Called Legal Education” merit quoting in full:
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Neither does the job stop with this. Above I spoke of the student's whole self. That
whole self needs attention. From the angle of a lawyer's dealings with clients,
witnesses, jury, judge, and bench of five or seven. No less from the angle of a
lawyer's living with self or children, after forty. Till forty — sometimes even till fifty
— he can make out, after a fashion, on hard work, and (if he achieves it) on success.

But as in so many things, our law schools presuppose here some sort of ectogenic
Culture, sprouted at home or in college, and somehow to be automatically
reintroduced into the system in harmonious combination with whatever it is we
teach. Now first, this Culture mostly has not sprouted. And second, our methods are
such as to kill it if we can. "Make him think like a lawyer!" Park Culture at the
door! This would be fine, if, after making the boy think like a lawyer, we really did
re-introduce the Culture. Do we?

Indeed, the more "progressive" the school, the less time is left the student for
anything but reading cases and chasing references — all with an eye as good as
single to The Law. I think (and hope) that the Columbia level for a C+ man has
now risen to over fifty hours a week of work. As a measure of a full time job, fine.
But how of the work it-self? Rules, always rules — or decisions — in the forefront of
attention. (Yet a brief, in due course, will call also for composition, poetry and
style.) Clear, legally artificial, dehumanized thinking — a touch of policy; but how
much? (Yet trial or appeal in due course, will call also for "atmosphere," and some
attention to what legislatures may have ordered.) The "issue" in legalistically
procedural terms. (Yet life, in due course, will call no less for understanding human
conflict, and the drama of human conflict.) Meanwhile some kid regrets that he has
no time for piano practice; another yearns to compare Millay and MacLeish; the
third knows none of these, and cannot understand the conversation.

The need is, in some fashion, for an integration of the human and the artistic
with the legal. Not an addition merely; an integration. Attempt at such
integration finds response. This is not yet the place allotted to discussion of means,
yet discussion of means may here help clarify objective. I cite instances:

There were six photographs of Konenkov's bust of Holmes (the bust now at
Columbia and Harvard). There were an equal number of the anonymous Maria of
Bamberg, and of the Uta of Naumburg, and of another modern head. The artist's
chisel has reproduced the model for his Maria with tragic devotion. He loved her;
he chose her as model for his Mary. He did not see or know, but he recorded, that
she was venal, hard, treacherous, as well as lovely. So with the Uta. Though so
idealized that the full face is ethereal, the profile shows up cat and shrew. These
photographs, then, spread before a group of law students, with comment on the
differences that light and angle made — on walking around the whole, to see it
whole-on how the subject had determined the job, despite all canons. Then
suggestion on how the seemingly simple record of a case could change in the light
of color and experience of the observer — how every time an instructor read his
cases over he saw new facets and new form. Or on how a single opinion rounded
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out if one read it successively as a case in contracts, in waiver, in pleading, or in
sales. Or on how judges, like artists, can respond to facts their fingers notice, while
their minds deny those facts. One cannot easily catch faces or reactions into print.
One simply knew that sculpture and cases had acquired, both, new meaning; and
new relation. With similar pictures of the Winged Victory, what could be done!
There was that boy who had no time to practice music, and found his law
antagonistic to piano. And who saw, then, how the Bach fugue was what an
instructor might try his poor best to emulate in a case-book chapter, or a lawyer in a
brief; how the job of legal exposition might, and must, run upon the same lines as
that of musical.

There was the attempt to study how to argue, with students turning back to all their

college literature in search of style; and to their cases, in search of build-up and

persuasiveness; and to novels (Sergeant Buzzfuzz' opening), and life, in search of

keys to human nature.

So much for examples. But we need more than examples. The objective of a full

life, though we starve it, is stubborn as a desert plant. We must not let law

smother the man in his study of it, nor let it cut him off from what art has to

offer for and in its practice. We must recapture, or find a substitute for, the old-

time lawyer's Bible and his Shakespeare. But least of all must law cut its students

off from living, from rich living, after they become lawyers. Professors who are

sterile dissecting knives, and are no more, wreak tragedy... {emphasis added }

(Llewellyn, 1935, pp. 663-664)
One of the results of interdisciplinarity in legal education is an expansion of legal thought and
with it, an expansion of legal identity. Who we are and what we do as legal practitioners is
integrated with what, how and why various subjects are being taught and with the need for
expanded repertoires of teaching methodologies. Julie Macfarlane (2008) explores the evolving
role of the lawyer specifically in the midst of the alternative dispute resolution movement.
Macfarlane states that the image of the lawyer as adversarial “client warrior” practising
according to a blind “zealous advocacy” tradition, is being viewed as outdated and inadequate.
A corresponding rise of incivility in the profession has resulted in publications and continuing

legal education courses on ethics and professional conduct aimed at dealing with this crisis.

Courses at law schools related to alternative dispute resolution, collaborative lawyering,
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negotiation and mediation are providing a different perspective on legal identity to students,
shifting the focus from that of warrior and litigation strategist to problem-solver and the more
neutral conflict resolution practitioner. Classes in such subjects, however, are largely electives,
outside of the mainstream programing and regarded within legal academe as “outsider courses”.
(Bakht et al., 2007) In attempting to embrace new concepts of lawyering, students (and teachers)
are faced with the challenge of considering concepts that are at odds with a mindset that has
already been embedded into their psyches through the “signature pedagogy”. Since first year
doctrinal courses do nothing to dispel the myth of conflict and disputing as war or game and
lawyers as anything but warriors or strategists, it is very difficult to dislodge these concepts once
they have grown roots. With few alternative pedagogies in play, the ability to develop

competencies and sensibilities outside of the traditional legal culture norms remains limited.

The Carnegie Report (Sullivan, et al., 200721)18

The publication of the 2007 Carnegie Foundation Report on Legal Education has been the single
most important step in legal education reform in decades. Identifying deficiencies or
shortcomings in the “signature pedagogy” on a number of levels, law schools have been
attempting to respond to the recommendations put forward in the Report, while at the same time
trying to balance the demands of law societies from the outside and competing pressures from

the academic institutions in which most schools are situated on the inside (Arthurs, 2012).

The Report was based on field work gathered from a two-year study of legal education during
the 1999-2000 academic year. The study involved sixteen American and Canadian law schools

and re-examined the primary educational construct of “thinking like a lawyer”. The authors

1 Page references in this section are to the Summary Report.
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made five observations'® about law school teaching and learning and seven recommendations’
based upon those observations (Sullivan et al., 2007a, pp. 5-10). The Report provides an
overview of the law school curriculum, with its standard pattern of core courses in first year
taught using the case study method and Socratic instruction, followed by elective doctrinal
courses (usually taught in the same manner as first year core courses) and seminars (taught in a
similar manner to arts and science courses) in upper years. In addition to core and elective
courses, as the Report states, students gain skills training in legal practice, advocacy, research
and writing through school-sponsored legal clinics, moot court competitions, supervised practice

trials and law journals.

The main finding of the Report was that law school provided an exceptionally strong first year
indoctrination into a particular legal mindset with an emphasis on the skills of legal analysis, but
provided much less emphasis on practical, client service training and ethical grounding (Sullivan,
et al., 2007a, p. 4) The authors remarked upon the “pedagogical power of the first phase of legal
education” which is able to establish “a distinctive habit of thinking” in a relatively short period
of time (Sullivan, et al., 2007a, p. 5). The Report also notes, however, that law schools rely
heavily on this single form of teaching to accomplish this “socialization process”. “The
consequence is a striking conformity in outlook and habits of thought among legal graduates”

(Sullivan, et al., 2007a, p. 5).

' The Five Key Observations: (1) Law School Provides Rapid Socialization into the Standards of Legal Thinking; (2)
Law Schools Rely Heavily on One Way of Teaching to Accomplish the Socialization Process; (3) the Case-Dialogue
Method of Teaching Has Valuable Strengths but Also Unintended Consequences; (4) Assessment of Student
Learning Remains Underdeveloped; and (5) Legal Education Approaches Improvement Incrementally, Not
Comprehensively.

* The Recommendations: (1) Offer an Integrated Curriculum; (2) Join Lawyering, Professionalism and Legal
Analysis from the Start; (3) Make Better Use of the Second and Third Years of Law School; (4) Support Faculty to
Work Across the Curriculum; (5) Design the Program so that Students and Faculty Weave Together Disparate Kinds
of Knowledge and Skill; (6) Recognize a Common Purpose; and (7) Work Together, Within and Across Institutions.
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In particular, the authors note that this priority in developing analytical thinking teaches students
to “categorize and discuss persons and events in highly generalized terms. This emphasis on
analysis and system has profound effects in shaping a legal frame of mind” (Sullivan, et al.,

2007a, p. 5).

While the power of the pedagogy is compelling in establishing within a remarkably short time
frame these “habits of mind”, it also has unintended consequences. This “signature pedagogy”
asks students to see the world through a distinctive frame, characterized by this particular way of
thinking. It “offers both an accurate representation of central aspects of legal competence and a
deliberate simplification of them. The simplification consists in the abstraction of the legally
relevant aspects of situations and person from their everyday contexts. In the case-dialogue
classroom, students learn to dissect every situation they meet from a legal point of view”

(Sullivan, et al., 2007a, p. 5).

The danger of this dominant pedagogy, in my opinion, is its future “fall-out” for students. When
working with conflict in non-litigation settings such as negotiation, mediation or advising clients,
practitioners trained in this manner often experience an inability to shift mindsets from this
analytical frame, to consider other ways of analysing conflict, and to re-hydrate situations back

to their full human states of rich complexity.

The authors of the Report (2007a, p. 5) characterize the Socratic method as a form of
“questioning and argumentative exchange with faculty” through which students look for points

of dispute or conflict. They then consider as facts “only those details that contribute to
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someone’s staking a legal claim on the basis of precedent.” They are drilled, over and over,
through this method to abstract facts from their natural context, then operate upon them
“according to specified rules and procedures and draw conclusions based upon that reasoning.”
Most importantly the downside of this process “means redefining messy situations of actual or
potential conflict as opportunities for advancing a client’s cause through legal argument before a
judge or through negotiation” (Sullivan, et al., 2007a, p.5). Students develop tunnel vision in

approach and solution; the consideration of other options falls outside of their field of vision.

Echoing the limitations of this “signature pedagogy” expressed by scholars in the literature, the
Report bears quoting in full with respect to the effect of the disconnect between legal thinking in
the hypothetical realm and the real world of practice:

By contrast, the task of connecting these conclusions with the rich complexity of
actual situations that involve full-dimensional people, let alone the job of thinking
through the social consequences or technical aspects of the conclusions, remains
outside the case-dialogue method. Issues such as the social needs or matters of
justice involved in cases do get attention in some case-dialogue classrooms, but
these issues are almost always treated as addenda. Being told repeatedly that such
matters fall, as they do, outside the precise and orderly legal landscape, students
often conclude that they are secondary to what really counts for success in law
school and in legal practice. In their all-consuming first year, students are told to
set aside their desire for justice. They are warned not to let their moral concerns
or compassion for the people in the cases they discuss cloud their legal analyses.
This warning does help students escape the grip of misconceptions about how the
law works as they hone their analytic skills. But when the misconceptions are not
addressed directly, students have no way of learning when and how their moral
concerns may be relevant to their work as lawyers and when these concerns could
throw them off track. Students often find this confusing and disillusioning. The
fact that moral concerns are reintroduced only haphazardly conveys a cynical
impression of the law that is rarely intended. (Sullivan, et al., 2007a, p. 6)

The Report highlights the need for students to take these important analytical skills beyond the
act of competitive academic debating and marry them with appropriate practical, ethical and

social skills in assisting their clients with their problems. An inability to do this, the Report
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(2007a, p. 6) states, is the “unintended consequence of reliance on a single, heavy academic

pedagogy.”

In putting forward its recommendations for a more integrated and innovative curriculum, the
Report (2007a, p.8) suggests that “students need a dynamic curriculum that moves them back
and forth between understanding and enactment, experience and analysis.” Perhaps most
importantly, with respect to pedagogical methods, the authors (2007a, p. 11) state that “[1]egal
education needs to be responsive to both the needs of our time and recent knowledge about how
learning takes place.” They suggest that there be more attention to the issues of teaching and
learning in general, and to the development of new and experimental teaching methods and
scholarship in this area. Citing the benefits of medical school clinical education, the Report
(2007a, p. 10) notes that “concerns come alive most effectively when the ideas are introduced in
relation to students’ experience of taking on the responsibilities incumbent upon the profession’s

various roles.”

The recommendations of the Report are aligned with the twenty-first century learning agenda
enunciated by education scholars. It tacitly suggests the integration of more constructivist,
experiential-based approaches to legal education, acknowledging the need to develop more
creative, flexible and adaptable “habits of mind”, and expressly suggests the use of new and
experimental teaching methods to achieve these goals.

Slow to change and staunchly fixed in a traditional mindset of their own making, law schools
appear to be the last of the specialized professions to embrace the arts. Although use of the

terms “creativity” and “innovation” are rampant within law schools and law firm advertising,
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exactly how this creativity is being defined and how this innovation is being manifested in
professional practise remains somewhat of a mystery. The expansion of the use of various forms
of alternative dispute resolution may be one of those manifestations but an analysis of these
processes (beyond the scope of this dissertation) would reveal that in the majority of instances
“alternative” is being defined narrowly within the profession, in particular, as an alternative to

litigation as opposed to an alternative way or thinking and behaving (Ippolito, 2012).

Arts-Based Work in Law Schools

Use of arts-based approaches and arts-based research within the realm of legal education is
limited. In 2013 York University’s Osgoode Hall Law School advertised an “Artist in
Residence” fellowship; this may be the first such fellowship ever offered at a law school. In
Canada, several law professors have initiated arts-based approaches to teaching. Most notably,
Gillian Calder (University of Victoria) and colleagues (Adjin-Tettey, et al., 2008) have engaged
in arts-based research using a scrapbook form of presentation to juxtapose embodiment of ideas
and the rigidities of academic convention, as well as presenting papers using dance (Calder and
Cowan, 2008). Calder has used arts-based teaching approaches in the classroom as a form of
“embodied law” (Calder, 2009). Drawing on theatre and dance, Calder’s work has focused
primarily on the teaching of elective seminar courses, referred to in the literature as “outsider”
courses, using “outsider” pedagogy (Bakht, 2007; Menkel-Meadow, 2007) that draws on what
Calder and Cowan describe as feminist teaching theory.”' Calder draws on the work of Friere

(1972) and Boal (1992) with Theatre of the Oppressed in approaching non-core subjects and

?! As Calder and Cowan state, supra note 179 at 130: “[T]his is a specifically feminist approach which situates both
our bodies and our self-reflecting minds in the centre of our work, and challenges masculinist, racist and classist
traditions of learning and theorising.”
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reminds us that learning is a whole body experience22 that helps us to understand concepts as
dynamic rather than static. Calder and Cowan (2008, p. 110) note the challenges inherent in

disrupting what they term “the deeply masculinist environments of academia.”

Desmond Manderson has incorporated music (Manderson, 2000; 2010), theatre and literature
(Manderson, 2003; 2008; 2011; 2012; Manderson and Yachnin, 2010), images (Manderson,
2012), and popular culture (Manderson, 2013) into his teaching and research related to law and
the humanities. He is currently the primary investigator on a research project at the Australian
National University, College of Law, that began in 2011 entitled “The Sight of Justice: Images
and the Rule of Law”; it studies the history, emergence, and modern debates around the rule of

law through images.

“Beyond Text in Legal Education” was an international research initiative at the University of
Edinburgh in 2008-2009 funded by the Arts and Humanities Research Council (AHRC). It used
visual art, architecture, and dance in connection with an exploration of legal education, concepts
and issues, from a non-textual perspective. Two texts (Barnowski, Del Mar, and Maharg, 2013);
Barnowski and Del Mar, 2013) emerged from this project. The first text explores themes of
interdisciplinary perspectives in legal education generally and arts and legal education
specifically, highlighting some specific applications of the arts relevant to law school education
and legal professionals. The second text contains a collection of articles suggesting how artistic
modalities — especially those from the visual and performing arts — can assist in developing
moral education in law schools and law firms to enable students and practitioners to confront

ethical complexities with greater imagination. These texts suggest the use of artistic resources as

?2 As Augusto Boal (1992, p. 49) states: “[T]he whole body thinks, not just the brain.”
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a mode of self-reflection, as a way of gain creative insights, and to shift established cognitive

schemas.

Arts-based Work in Negotiation and Conflict Resolution Teaching and Training

Negotiation and conflict resolution teaching and training has traditionally made use of a blend of
mainstream teaching modalities: mini-lecture and group discussion combined with a variety of
hands-on, skills building methods (simulations, “fish-bowl” observation/participation, and role-
plays). The Harvard-type models of negotiation built in theory and practice on the “Getting to
Yes” (Fisher, Ury and Patton, 1981) model of integrative, interest-based negotiation, continue to
dominate the field of dispute resolution both in theory and practice. This stream of scholarship,
referred to by Christopher Honeyman (Honeyman, Coben, and De Palo, 2009, p. 3) as “first
generation” scholarship, and its related approaches have prevailed for the past 30 years with only
minor shifts in focus. Through the seminal work of such scholars as Lawrence Susskind, Robert
Mnookin, and their colleagues at Harvard’s Program on Negotiation (PON), this Western-centric
approach to negotiation and conflict resolution continues to develop with an emphasis on the
creation of more and “better” process formulas, improved communication techniques, strategies
and situation-specific training (Honeyman, Coben, and De Palo, 2009, p. 3). Its teaching and
application are characterized by “top-down” rational-logical methods of learning and processing
of concepts. The focus of the continued research and practice in this vein largely remains on
addressing episodes of conflict and on achieving results in a specific context, as opposed to
delving into the larger issues of epicentres of conflict. Shifts in “first generation” teaching have
included more emphasis on relational and cultural aspects of negotiation and conflict, and mild

interest in symbolic and non-material domains. Despite such expansions, however, traditional
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negotiation and conflict resolution theory and training remains largely an American export
(Honeyman, Coben, and De Palo, 2009, p. 3) situated in the world of the game metaphor, as
evidenced by the titles of many of the courses offered by PON. Within traditional training,
negotiators are likened to diplomats, “improv” actors or athletes but never to artists. In my
survey of training programs offered at PON since January, 2012, not once do the arts and arts-
based approaches come into the discussion.”” One summer intern (a Masters student in the non-
legal Peacebuilding program at Brandeis University and artist doing work in peacebuilding in

South Africa) was sponsored by PON in 2011.

This emphasis on formulas and strategies continues despite cautions from scholars in the field
such as John Paul Lederach (2008), Bernard Mayer (2000), and Michelle LeBaron (2002), who
have noted that such linear, Western-centric approaches are not culturally sensitive or effective
for all parties in a time of increasing globalization. Such approaches are also not responsive to
varying learning styles and modes of comprehension. Drawing on theories such as Gardner’s
Theory of Multiple Intelligences (1983), scholars such as LeBaron have drawn our attention to
the importance of developing expanded “ways of knowing”, including the intuitive and the
somatic (LeBaron, 2002; LeBaron and Pillay, 2006). Developing expanded “ways of knowing”
are essential to becoming effective practitioners capable of accessing and dealing with the
complexities of present-day conflict and its resolution. It is difficult, however, to access or

develop these “neck-down” intelligences with “neck-up” approaches.

“Rethinking Negotiation Teaching” was a multi-year, cross-disciplinary, global initiative co-

directed by Christopher Honeyman. The project emanated through Hamline University School

> From a review of regular subscription emails from PON from January 9, 2012 to present: September, 2014
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of Law in partnership with the JAMS (formerly Judicial Arbitration and Mediation Services)
Foundation, The Leading Negotiation Institute, CONVENOR Conflict Management, and the
ADR Centre Foundation (Italy). Its objective, a generation after the emergence of the first
dispute settlement courses in 1979, was to revamp standard “first generation” negotiation
pedagogy. Based on discoveries that had arisen over the last three decades in the various fields
involved in dispute resolution training, the goal of the five-year project was to create new

training designs more responsive to diverse, global audiences.

International conferences were held in Rome (2008), Istanbul (2009) and Beijing (2011). From
those conference, four publications emerged with contributions from a diverse group of
interdisciplinary scholars (Honeyman, Coben and De Paolo, 2009; 2010; Ebner, Coben and
Honeyman, 2012; Honeyman, Coben, and Wei-Min Lee, 2013). Honeyman, Coben and De Palo
(2009, p. 3) speak of the “second generation” of negotiation teaching and topics, recognizing that
the field is “ripe for a comprehensive attempt to rethink what is taught and how it is taught in

basic negotiation courses.”

While the project did not give rise to a defined standard “second generation” negotiation course,
it did lead to several keys realizations. Among those was the value of learning outside the
classroom (“adventure learning” and learning in “authentic environments”), the role of emotions,
the centrality of culture, and the “increasing interest in and emphasis on nonverbal, non-rational
forms of intelligence”. (Honeyman, Coben, and Wei-Min Lee 2013, p. 3). In its conclusion, the
project found that the field of negotiation had “new frontiers in all directions”:

[[Inward within the individual negotiator, toward an integration of the mental
with the physical, and toward a “mathematics of emotions”; outward, toward
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the engineering of more sophisticated tools for handling major public disputes;

toward professionalization, with a new appreciation of the value of decades of

prior work experience in a “new” professional negotiator; and simultaneously,

toward broader dissemination of skills, with a new appreciation of the fact that

virtually everyone will negotiate [...] but most will not ever take a course in

the subject. (Honey, Coben, and Wei-Min Lee, 2013, pp. 4-5)
With respect to arts-related themes raised in these texts, Leonard Lira and Rachel Parish (2013)
examined parallels between the theatre and the military and concepts related to “design
thinking”. Ranse Howell and Lynn Cohn (2010) introduced the notion of taking the “negotiation
as dance” metaphor seriously, proposing the literal use of dance as a teaching and learning tool.
Nadja Alexander and Michelle LeBaron (2013) expanded this theme further, exploring
kinesthetic intelligence through physical movement and dance. In their chapter, Alexander and
LeBaron (2013, p. 541) advocate the use of movement as a form of “embodied negotiation”, as a

way to unlock creativity, develop empathy and a heightened sense of “others” through “the gift

of mirror neurons”, and as a way to “stimulate new neural pathways and shift cognitive habits.”

“Second generation” ADR scholars have begun to look beyond traditional teaching and training
modalities as part of rethinking and expanding the field. The efficacy and appropriateness of
many of the standard experiential learning modalities, including “canned” role-play exercises, is
being questioned and more expansive, creative modes of learning are being explored. In addition
to the work done over the five years of the “Rethinking Negotiation Training” project, there are
other examples of “new directions” and creative approaches in conflict resolution. These include
William Ury’s concept of “Abrahamic walks”, put forward in his 2010 TEDxMidwest talk,
“Taking a Walk from No to Yes”,* Leonard Riskin’s work with mindfulness in mediation and

its potential benefits for law students, lawyers, and their clients (Riskin, 2002; 2006; 2007;

** Available at: http://www.ted.com/talks/william ury. [Accessed on 24 November 2014].
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2010), and explorations by other scholars into the neuroscience of conflict (Gelfand, 2006;
Beausoleil, 2013; LeBaron, MacLeod and Acland, 2013). Although traditional methodologies
continue to dominate the teaching of negotiation and conflict resolution, the use of film, games,
acting, and other arts-based exercises have begun to find their way into more recent course

designs.

Research initiatives using the arts in conflict resolution include the University of British
Columbia’s CRANE (“Conflict Resolution, Arts and Intercultural Experience”) project, directed
by Michelle LeBaron. Undertaken from 2004-2009, this project looked at the role of the arts in
conflict and creative approaches to conflict within multicultural communities. The arts-based
processes explored in relation to cross-cultural and community building included music, theatre,
visual arts, photography, creative writing and poetry, and map-making. LeBaron, Carrie
MacLeod and Andrew Floyer Acland (2013) have recently explored the topic of movement,
conflict and neuroscience in a book of reflections by a diverse group of scholars and performers.
Explorations with dance and embodied experiential learning inspired the contributing authors to
write on a variety of themes including emotions, neuroscience, and creative and innovative
teaching methods. Among other things, the book suggests multiple ways that movement can be

incorporated into curricula.

In addition to the scholarship related to negotiation and dispute resolution training, the literature
on the use of the arts and arts-based modalities in conflict resolution and peacebuilding (outside
the scope of this dissertation) is extensive and represents a growing field (Urbain, 2008; Bergh

and Sloboda, 2010; Cohen, Gutiérrez Varea and Walker, 2011). Much of the scholarship related
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to the arts, conflict resolution and peacebuilding explores ways to bringing parties, communities
and societies — locally, nationally and internationally — into engagement with one another for a
variety of purposes, including education, resolution, transformation and reconciliation of
conflict. My own research in this area has shown the use of arts, and in particular collaborative
vocal music-making, as a way to access and work with conflict at the pre-, during-, and post-

conflict stages (Ippolito, 2008).

THE SIGNIFICANCE OF MUSIC AS AN ARTS-BASED LEARNING MODALITY

In focusing on music in this study, I drew upon my professional experiences and previous work
related to music, conflict resolution and peacebuilding (see Appendix G; Ippolito, 2008). It has
been noted in the literature on the arts and conflict resolution that music has been used with less
frequency as a hands-on tool than other arts-based mediums (LeBaron and Welch, 2006, p. 16).
One of the reasons for this may stem from a sense that particular skills and talents are required to
engage in music-making. Steven Mithen posits that this, however, is more reflective of Western
culture than it is indicative of a generally held perspective (Mithen, 2006, p. 56). Music,
however, possesses many properties that make it an ideal teaching tool in dispute resolution.

As Berendt (1983, p. 57) asserts, “[b]efore we make music, music makes us.” Sound and
vibration are ordering principles in the universe. All objects, animate and inanimate, including
human beings, are made up of vibrating matter (Berendt, 1983). These vibrations are not random
but rather, are inherently harmonious. Building on Kepler’s “Harmony of the Spheres”, a
scientific as well as poetic concept (Kepler, 1619; Warrain, 1942, Rodgers and Russ, 1979),
Bruhn (2005, p. 39) posits that within the world there is a “paradigm of embedded consonance.”

She states that “while numerous aspects of our world exhibit harmonious proportions, human
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senses discern them most easily in the world of acoustics.” Sound and music would seem to be
particularly potent in the field of dispute resolution if music offers a way to realign with a sense

of inherent harmony.

Throughout history, music as a shared activity and collective ritual has connected us to the social
world (Benzon, 2001, xii). William McNeill (1995, p. 27) argues that coordinated rhythmic
activity is fundamental to life in society; by dancing and marching together, we bond with one
another and become a group. Such unity occurs, he states, because of “the emotional solidarities

aroused by keeping together in time.”

Musicologists have also found that communal music-making creates a shared emotional state and
a sense of trust in one’s fellow music-makers (Blacking, 1973). Cooperation is inherent in
collaborative music-making and it has been suggested that repeated collaborative interaction
leads to a willingness to do so again in the future (Mithen, 2006, pp. 213-214; Axelrod, 1984).
Mithen and McNeill posit that there is a loss of self-identity in such group engagement.
Cooperation in collaborative music-making, Mithen submits, is therefore not entirely the correct
term: “as identities are merged there is no ‘other’ with whom to cooperate, just one group
making decisions about how to behave.” Mithen concludes (2006, p. 215):

Indeed, when psychologists have examined the result of experiments in which

people are placed in prisoner’s dilemma-type situations, they have concluded that

cooperation is fostered by the extent to which players come to see themselves as a

collective or joint unit, to feel a sense of “we-ness”, of being together in the same

situation facing the same problems.

With respect to a sense of “we-ness”, psychologist Linda Caporael (Caporael et al., 1989, p. 696)

argues that group behaviour is not merely the sum of individuals acting to maximize their own
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returns but is “mediated by a redefinition of self in terms of shared category membership or

social identity”. Making music together is a way to create group identity.

It has also been noted by Benzon (2006, p. 23) that ensemble music-making “is a medium
through which individual brains are coupled together in shared activity.” Musicians, he states,
share in the creation of common sounds as opposed to merely exchanging musical messages with

one another. This is a key difference between music-making and spoken dialogue.

Benzon further suggests that joint music-making attunes the nervous state of one participant to
another through the process of synchrony or entrainment. When people synchronize the sounds
and movements they make they create “a space of communicative interaction”, and a coupling
between their brains results “in which each can affect the other’s internal states” (Benzon, 2006,

p. 27).

In music, it is possible to have rhythmic, melodic, and dynamic entrainment. In an ensemble,
such entrainment is a powerful aligning force. Brain coupling, synchrony, and the “collective
intentionality” of those making the music, allows for the group to function with what Benzon

(2006, p. 109) terms the coherence of a single brain.

Walter Freeman, a neurobiologist, posits that ritual music and dance trigger individual brain
mechanisms that foster social bonding (Freeman, 2000). Such rituals, Freeman states, involve
the neuropeptide oxytocin, which:

[...] appears to act by dissolving pre-existing learning by loosening the synaptic
connection in which prior knowledge is held. This opens an opportunity for learning



new knowledge. The meltdown does not instill knowledge. It clears the path for the
acquisition of new understanding through behavioural actions that are shared with
others. (Freeman, 2000, p. 418)

This suggests that music-making can be used as a learning medium by which to dissolve pre-

existing learning and open pathways for the acquisition of new knowledge.

Music and group music-making have powerful psychological, emotional and neurological
effects. Such activities have powerful lessons to teach related to the development of trust,
cooperation, and working together across lines of divide in pursuit of superordinate goals — all

essential ingredients in negotiation and dispute resolution.

In dispute resolution processes practitioners are constantly striving to find new and more
meaningful ways to connect people, to create environments that are conducive to negotiation,
problem-solving, and creative option-generation. Science research indicates that music can
assist in bringing people into alignment and in inspiring trust and willingness for people to
cooperate and continue to cooperate with one another. Core dispute resolution concepts link
with these music-based concepts and suggest a powerful alignment with respect to learning

through music-based mediums.

SUMMARY OF THE CHAPTER

The work of scholars and practitioners over the last several decades in the fields of education,
legal education generally, and negotiation and dispute resolution training specifically, offers a
roadmap with which to venture into the new frontier of “second generation” teaching and

learning. The literature canvassed in this chapter provides insights into and examples of how

59



60

traditional pedagogy and practice might be changed to meet the needs of a rapidly-evolving
world and build the skills needed for lawyers, negotiators and conflict resolution practitioners to

address our most serious present-day and future problems and challenges.

Several themes relevant to the research study have emerged from the review of the literature in
this chapter. These arise from the three areas of learning science, legal education, and arts-based

teaching and learning and are summarized below.

Effective twenty-first century learning incorporates knowing, doing, collaborating with others,
and developing the self. Learning agendas and specific learning objectives are needed to
facilitate the development of core competencies. Creativity and innovation are recognized
among those core competencies, along with critical thinking, problem-solving, working together
collaboratively, communicating effectively (including technologically and digitally), and
engaging in good cultural and ethical citizenship. Interdisciplinary experiential learning has
been found to respond to diverse learning styles and abilities, addressing whole body learning
and mind/body connections in learning. Safe and supportive learning environments are essential
for students to be able to explore new and sometimes unsettling concepts and beliefs.
Collaborative learning and reciprocal learning communities are favoured in present learning
theories. Reflective practice is also necessary for students to be fully engaged learners and
ultimately fully engaged practitioners; critically reflecting from action enables students and
practitioners to become more responsive and mindful of their actions in the moment and to the

consequences of their actions.
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Within the field of legal education, scholars and practitioners have identified the need to move
beyond the “inert” signature pedagogy of the past, to expand experiential learning,
interdisciplinary connections, and experimental pedagogies. Calls for changes in the profession
(CBA, 2014) and the emergence of “the new lawyer” (Macfarlane, 2008) require a re-
examination and redefining of the role of the lawyer in twenty-first century society. Teaching
and training that supports a move away from “client warrior” stereotypes of the past and
encourages creative and innovative problem-solving approaches will assist the profession in
remaining relevant to its clients and equip the next generation of professionals with the skills
needed to address twenty-first century problems. Rather than a rejection of past ways of being,
as Macfarlane (2008) states, a convergence is necessary. The recent scholarship in legal
education has made clear the importance of developing the law student as a whole person
capable of thinking, feeling and behaving in a way that supports the new norms of legal
negotiation (Sullivan, et al, 2007; Macfarlane, 2008). Legal education must balance the
development of critical thinking with emotional and social intelligence capacities as well as
cultural and ethical citizenship. New approaches to legal pedagogy have been identified to
facilitate such changes and many of these approaches are being explored and utilized within the
field of negotiation training in particular (Honeyman, Coben and De Paolo, 2009; 2010; Ebner,

Coben and Honeyman, 2012; Honeyman, Coben, and Wei-Min Lee, 2013).

The literature in this chapter has shown that arts-based teaching and learning offers the
possibility for knowledge and skills transfer from one learning domain to another (Catterall,
2002; Collins, 2011). It offers an alternative lens through which to view concepts, and an

alternative environment in which to develop skills and new forms of thinking — what Eisner
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(2004) refers to as “artistically rooted qualitative forms of intelligence.” Arts and arts-based
learning spaces provide means and environments in which to create embodied representations of

ideas and concepts, and explore the sensed and felt dimensions of learning experiences.

The unanimous short-coming set out in all of the arts-based teaching and learning scholarship
canvassed is the lack of empirical research related to the effectiveness of these teaching and
training initiatives to increase capacities and enhance cognitive, behavioural, and affective
intelligence competencies. Most notably, there has been no study related to arts-based teaching
and learning using music as the artistic medium within the field of legal education or conflict
resolution training to date. As such, the teaching experiment that I designed, implemented and

studied, guided by the themes enunciated above, set out to address this gap in the literature.

Having set out in this chapter the theoretical underpinnings that inform the research project, the
next chapter will describe my methodology, the course design that formed the basis of the

research project, and the objectives and design of the research study.
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CHAPTER THREE - METHODOLOGY
“Not everything that can be counted counts, and not everything that counts can be counted.”
(Albert Einstein)

PREFACE
In this chapter, I discuss the purpose of the study, describe its design, and discuss my role within
it. I then set out the research method used and the rationale for selecting the approach. A
detailed discussion of the two phases of the study follows, providing a description of the research
participants, the purpose of gathering the data from them, and the method of data collection and
analysis. I conclude the chapter by identifying ethical considerations, issues of trustworthiness

and limitations of the study.

THE PURPOSE OF THE STUDY

This study compared two different pedagogical methods of teaching dispute resolution to first
year law school students. The purpose of the study was to explore whether and how music could
enhance and transform individuals’ attitudes toward and abilities to address conflict situations.
The study asked four questions related to the research purpose and was designed to explore:

1) key characteristics of effective collaborative music-making and capacities most valued by
collaborative music-makers to achieve effective ensemble outcomes;

2) whether the negotiation and problem-solving skills and behaviours of ensemble music-
making are learnable by adults who are not musicians;

3) whether such skills learned in a musical environment are transferrable to a non-musical
environment in which there are complex conflictual situations; and if so

4) whether such practices, once learned, can change cognitive frames and affect, and thus
lead to more effective behaviour and more desirable outcomes.
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SUMMARY OF STUDY DESIGN

There were two components to the research study. Phase One consisted of interviews with five
professional musicians actively engaged in various forms of collaborative music-making. The
insights gathered from those interviews responded to the first research question and assisted me
in designing the musical interventions used in Phase Two of the study. Phase Two was a
comparative teaching study designed to address the remaining three questions. It involved thirty-
eight first year law school students enrolled in two sections of a seminar course in dispute
settlement.” One section, consisting of twenty-one students, was taught using a set of music-
based experiences and a music-based metaphoric frame. The other section, consisting of
seventeen students, was taught using a standard set of alternative dispute resolution (ADR)
experiences and non-music-based collaborative metaphors. Each phase of the study is described

in detail below.

MY ROLE IN THE STUDY

I performed several roles within the study. Within Phase One, I designed the semi-structured
interview questions, conducted the interviews and subsequently organized, analysed and
synthesized the data from those interviews. With respect to Phase Two, I designed and taught a
course curriculum in dispute settlement to meet the needs of the students and the school. Within
that course design I incorporated musical and non-musical experiences for the students in the two
classes. The two sets of experiences provided the comparative elements of the study. As a

professional musician myself I was able to design and facilitate the arts-based experiential

% Students involved in the study had chosen to enrol in this particular elective class in dispute resolution. They
had a range of other seminars for which they could have balloted (for example, legal history, law and poverty,
jurisprudence, among others). To this extent, the students in the two sections of this course had somewhat self-
selected to be in this particular seminar.
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exercises. My role as researcher included creating the musical and non-musical experiences,
designing a series of weekly reflection papers and questionnaires with open- and closed-ended
questions, observing participant behaviour in simulated negotiations, and ultimately analysing

the data gathered from the participants.

The weekly reflection papers and questionnaires were collected from the students at the end of
each class and put into envelopes. I did not review these papers during the eleven weeks of the
course; no adjustments to the course curriculum were made as a result of the reflection papers or
the responses to the questionnaires. I did not, in fact, review any of these documents until
several months after the conclusion of the course, after all term papers (which did not form a data
source for this study) were received, graded and returned to the school. In this way I kept my

roles as teacher and researcher as separate as possible.

In order to design the musical experiences and shape the course curriculum I first conducted
interviews with professional ensemble musicians. The purpose of these interviews was to
explore key characteristics of effective collaborative music-making and to identify core
capacities most valued by collaborative music-makers which they believed contributed to
effective outcomes. A motivating factor in conducting these interviews was a desire to minimize
any bias that might be perceived by reliance on my own ensemble music-making experiences as

the source of this information.
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As set out at the end of the chapter, ethics approval was received by the University Ethics
Committee for both phases of the research study and all study participants provided written

informed consent.

RESEARCH METHOD

Interviews, pre- and post- study surveys, questionnaires, reflection papers, and my own notes and
observations were the primary forms of research data. I used a mixed methods approach to data
collection and analysis (Creswell and Plano Clark, 2011). I chose this approach in order to
gather a comprehensive set of data. Using an approach that combined quantitative as well as
qualitative methodology was best suited to achieve this end. It was particularly important to
gather a wide range of data given the fact that there is minimal existing research into the effects
of arts-based approaches to teaching and learning in this setting. The research objective behind
employing this method was to gain the richest picture possible of the impact of the arts-based

teaching model as compared to the non-arts-based teaching model.

Starting from the main query of how a music-based pedagogy might impact on the teaching of
dispute resolution, the four specific research questions set out above were primarily exploratory
in nature. I followed a grounded theory-informed approach to data analysis using open coding
and a series of coding frames to organize the data and conduct a content analysis according to
various concepts and categories, including response themes and patterns (Glaser and Strauss,

1967; Strauss, 1987; Corbin and Strauss, 1990, 2003).
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RATIONALE FOR MIXED METHODS RESEARCH DESIGN

I worked from a pragmatic perspective in designing the research study. As Bloomberg and
Volpe note (2012, p. 29 referring to Patton, 2001), “[p]gramatism is not committed to any one
research philosophy or paradigm”; the focus is on “practical application and workable solutions
to research problems.” As noted by Krathwohl (1998) and Robson (2011), the emphasis in a
pragmatic approach is not on purity of methodological application but on how to best address the
research problem; this is rooted in the belief that the research questions should determine the

methods used.

As Creswell and Plano Clark (2011, p. 43) state a pragmatic approach “draws on many ideas”
including employing “what works”, using diverse approaches, and valuing both objective and
subjective knowledge.” It focuses “on the consequences of research, on the primary importance
of the question asked rather than the methods, and on the use of multiple methods of data
collection to inform the problems under study.” (Creswell and Plano Clark, 2011, p. 41) It was
my belief that a pragmatic approach using multiple data collection and analysis methods would

best meet the needs and purposes of this study.

As noted above, I primarily utilized a “grounded theory-informed methodology” in analyzing the
content of the data. This enabled me to examine the changing experiences of the participants
over time and to describe the reported dimensions of those experiences. The introduction of
music in Group A and its absence in Group B facilitated the comparison of the two classes in

which the different pedagogies were being applied.
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Using a mixed methods approach provides rich descriptive narrative from the participants'
perspective supported by quantitative statistical data. The research questions in this study could
best be answered using such a mixed methods approach. As Johnson, Onwuegbuzie, and Turner
(2007, p. 123) state:
Mixed methods research is the type of research in which a researcher or team of
researchers combines elements of qualitative and quantitative research approaches (e.g.,
use of qualitative and quantitative viewpoints, data collection, analysis, inference
techniques) for the purposes of breadth and depth of understanding and corroboration.
Regarded as the “third methodological movement” (Tashakkori and Teddlie, 2003, p. 5), “the
third research paradigm” (Johnson and Onwuegbuzie, 2004, p. 15), and “a new star in the social
science sky” (Mayring, 2007), mixed methods research combines the use of statistical data with
narrative. This captures both the quantitative as well as the qualitative aspects of a phenomenon
(Creswell and Plano Clark, 2011, p. 1) and provides a rich, holistic and multi-textured picture of
a subject under study. Greene (2007, p. 20) refers to mixed methods thinking as “multiple ways

of seeing and hearing.”

The use of both quantitative and qualitative methods elicited the rich data necessary to address
the research purpose. It also provided statistical information to complement the descriptive data.
As stated by Perry (2011), one of the critiques of the existing studies regarding arts-based
learning within medical school curricula is reliance on qualitative data alone. The mixed
methods approach used in this study assisted in partially addressing that concern; at the same
time, I recognized the impossibility of a short-term preliminary study with limited sample size to

yield any generalizable cause and effect conclusions. Combining both quantitative and
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qualitative methods allowed me to offset weaknesses of each method and to draw on the

strengths of both (Bryman, 2006).

Greene, Caracelli, and Graham (1989) enunciated five broad reasons for mixing methods,
including triangulation, complementarity, development, initiation and expansion. Bryman (2006,
pp- 105-107) has more recently provided a more detailed list of sixteen reasons that have evolved
over the past twenty years for making use of a mixed methods design. He notes (2006, p.111)
that many mixed methods studies make use of multiple reasons for mixing methods which aligns
with the overall philosophy of mixed methods research, an essential aspect of which is being
responsive to new insights. My primary reasons for employing a mixed methods design from
this perspective were triangulation and complementarity of results to lend credibility and
dependability to the study, and to provide elaboration, enhancement and clarification of results

from one method to the other.

PHASE ONE OF THE RESEARCH STUDY - INTERVIEWS WITH COLLABORATIVE
MUSICIANS

Purpose of gathering data from Musicians:

In order to design an appropriate arts-based teaching and learning experience for the music
group, I first conducted a series of foundational interviews with five professional musicians from
different genres. These interviews were conducted to respond to the first research question — to
ascertain key characteristics of effective collaborative music-making and the capacities most

valued by these collaborative music-makers to achieve effective ensemble outcomes.
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The data collected from these interviews enabled me to break down the elements of collaborative
music-making behaviour and associated skills. This provided me with core concepts and themes
to incorporate into the experiential and embodied learning exercises for the students to observe,

absorb and apply in practice exercises. These elements of collaborative behaviour and ensemble

music-making skills informed my design of the experiential learning activities.

Research Participants:

Foundational interviews were conducted with five professional musicians all of whom are
actively engaged in ensemble music-making. The musicians were: Barry Shiffman, a Canadian
classical violinist; Steve Wallace, a Canadian jazz bassist; Ann Hampton Callaway, an American
jazz/cabaret vocalist/pianist; Mary Lou Vetere, a Canadian classical vocalist/pianist/accordionist;
and Adi Braun, a Canadian jazz/cabaret and classical Vocalist/pianist.26 Each of these musicians
has performed in a variety of collaborative settings from duos to large orchestral ensembles and
as part of long-term as well as “one-off” collaborations. These musicians are colleagues of mine
with extensive experience with collaborative music-making. Ihave personally worked with
several of them in ensemble performance both in “one-off” (Callaway and Vetere) and in long-

term collaborations (Shiffman and Braun).

The participant sample was criterion-based and purposive (Glaser and Strauss, 1967; Corbin and
Strauss, 2008). These five musicians have experienced the phenomenon of ensemble music-
making from multiple perspectives. They were able to provide insights and depth of

understanding into the collaborative music-making process through their lived experiences.

26 Copies of musicians’ biographies are included at Appendix A.
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These participants were selected because they are active, professional performing artists; have
engaged in ensemble music-making throughout their careers; represent a variety of musical
genres; and are either instrumentalists, vocalists, or both. This purposive sampling enabled me
to collect data within a variety of musical genres and instrumental/vocal disciplines. The
musicians’ differing experiences enabled me to achieve maximum variation within a small
sample size while the number of distinguishing characteristics among them (including age,

nationality, and gender) assisted in providing depth.

All of the participants gave written informed consent (Appendix B) and were interviewed either
in person or by telephone. No inducements for participation were offered and all participants

agreed to be identified by name.

Choice of data collection method:

I selected the interview as the primary method for data collection for this phase of the research in
order to elicit rich, thick descriptions from professional musicians’ lived experiences. Unlike a
questionnaire or survey, as noted by Creswell (2007) and Marshall and Rossman (2011),
interviews provide an opportunity to clarify statements and probe for additional information in a
conversational setting. They also offer the interviewee’s personal perspective of an event or

experience.

The interview is a fundamental tool in qualitative research (Kvale and Brinkmann, 2009). It is an
“attempt to understand the world from the subject’s point of view, to unfold the meaning of the

subject’s experiences, to uncover their lived world” (Kvale and Brinkmann, 2009, p.1).
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Interview Questions:
I developed a set of open-ended questions (Appendix C) that served as the basis for these semi-
structured individual interviews. In crafting the interview questions I drew on my previous

research, my teaching, training, and professional experience in the field.

Essential components of group problem-solving and negotiation include effective
communication, the ability to work as a problem-solving/negotiating community toward a
mutually beneficial goal, and the ability to connect on a human/relational level with other
members of the group through the exploration and discovery of shared or overlapping goals and

interests as well as a basic recognition of self in other.

The interview questions focused on these themes of communication, community, and
communion from the perspective of the musical ensemble. Questions probed for insights into
the collaborative music-making process and the skills and behaviours that were conducive to
effective engagement. Interviewees were also questioned regarding challenges that they had
experienced within the collaborative process and how they had addressed those challenges in

practice.

The questions focused on six areas: collaborative experiences, communication within an
ensemble, ensemble community/group dynamics, process issues, connection/communion with

ensemble members, and ensemble skill-sets.
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With respect to collaborative experiences, musicians were asked to describe their different
collaborative music-making experiences, their most successful collaborations and what made
them successful, and their least successful collaborations and what made them unsuccessful.
With respect to communication, I invited them to describe how they communicated within the
ensemble environment and the different modes of communication they used. I asked them to
describe the essence of effective ensemble communication, how criticism and input from others
should be given and received, how to diffuse tense situations and have difficult conversations,
and how to deal with impasse. Regarding ensemble dynamics they were asked how community,
relationship and unity is created among ensemble members, how they establish a sense of
common intention and purpose, how they achieve balance within the group, create a safe,
respectful environment and encourage the full participation of all members. Regarding process
issues, I invited the musicians to describe how they prepare for ensemble engagement, how they
define and achieve their stated goals. I asked them to describe their leadership structure and the
issue of hierarchy within the ensemble. They were asked to explain how problem-solving is
dealt with and whether the assistance of third party interveners (such as conductors or coaches) is
sought to help deal with challenging situations. With respect to connection/communion, the
musicians were asked about the importance of relationship and human connection to the overall
ensemble process. They were asked to explain how they dealt with issues of ego, emotions,
power, and power imbalance. These questions were asked in the context of both “one-oft”
ensemble encounters as well as in situations where there are long-term ensemble relationships.
Finally, the musicians were asked to describe the most valuable and important skills and qualities

of ensemble music-makers, about the specific role of improvisation, spontaneity, and risk-taking



74

to the process and outcome, and if there was any special training that they felt facilitated

effective ensemble engagement.

Interview Process:

The questions were not given to the musicians ahead of time but were verbally administered by
me. The questions guided the interviews, as opposed to being rigidly applied, and provided
flexibility for both interviewer and interviewee to diverge from them in order to pursue an idea
that warranted further elaboration or to respond in more detail. The interviews were each one to
two hours in duration and were held either in person or by telephone. Each interviewee was sent,
and asked to review and sign, the University-approved letter of informed consent required for
participation in this study (see Appendix B). All interviews were tape-recorded in their entirety.
On completion of the interviews, the audiotapes were transcribed verbatim. The recorded data

was transferred to computer and backed-up on an outside storage device.

Data Analysis and Synthesis:
The interviews were transcribed from the recordings simultaneously with their collection and the

recordings were transferred and backed-up to computer storage.

The inductive approach to this phase of the research began with listening to each recording twice
and reading the transcripts and my notes from the interviews several times. As the interviews
had taken place at different times over an extended period, I wanted to first develop an overall

familiarity with the data. During the initial listening, reading, and reviewing, I did not engage in
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any coding. However, on the subsequent reviews of the interview data I began to make notes of

themes; these broad themes became the basis for my summary.

My next step in the analysis was to create a table with rows for each of the broad themes that
emerged from the interview questions, and columns for each interviewee. Employing an
unrestricted or open coding system (Strauss, 1987, p. 28), I parsed out the interviews. I was
guided, in part, by the general theme categories arising from the interviews, primarily those
related to communication within an ensemble, community/group dynamics,
connection/communion, process/outcomes/goals, and ensemble skills. Iinserted all relevant
quotes from each interviewee into the chart to summarize the data based upon theme categories.
This assisted in the next phase of coding, what Strauss refers to as “axial coding” (Strauss, 1987,
p. 32), a multileveled process in which core themes from the data are broken down and intensely
coded around single categories. Having the quotes of each interviewee side-by-side and
organized according to themes and categories enabled me to explore connections between
sections of text both within and across interviews. I reviewed the quotes of each interviewee and
compared one against the other within the categories looking for common phrases and recurring
themes. I then searched the body of the document to see how many times certain words and
phrases repeated themselves in general and from one interviewee to another, thus preparing

frequency lists for each category or concept.

As noted above, I broke the larger categories down into smaller segments to further investigate
the details of the data. For example, within “communication” I began to code across the

interviews for words and phrases that identified specific communication skills describing aspects
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of the nature and quality of communication, and ways in which communication affected or
impacted the other categories of community, communion, or process. I began to colour-code the
table and to group words and phrases into these sub-categories. For clarity, I decided to make
multiple copies of the table so there would be separate colour-coded copies related to each of

these clusters of words and phrases.

The purpose of this segmented analysis was to note the most important elements of collaborative
engagement from a music-based perspective and to see where concepts overlapped with dispute
resolution skills and concepts. This, in turn, enabled me to see where the emphasis or the quality
of the aspect of a category (communication, community, communion, process/outcome/goals,
skills) might be different between a musical ensemble negotiation and a non-musical negotiation.
This would then provide insight into where a shift in focus or emphasis might enhance the non-

musical negotiation process and where I could incorporate these elements into the course design.

Once the data was broken down into separate categories and the details of the data further
investigated, I began the process of synthesis, reconstructing a holistic and integrated
understanding of ensemble music-making. The overarching theme emerging from all coding of
the categories and sub-categories was that of “relationship”, the notion that all members in a
negotiating group are in a constant state of relationship with themselves, with other members of
the group, with the process, and the product — the performance — or goal. This sense of
“relationship” is present through all of the five themes of communication, the creation of
community and communion, process and outcome, and the specific skills needed to achieve

these goals.
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The analysis and synthesis of the data gave rise to three overarching themes related to the
concept of relationship: those of self-orientation, other-orientation and process/outcome-
orientation. Constructive attitudes, actions and behaviour regarding self, others, and the
process/outcome were all key concepts that emerged from the interview data related to

successful collaboration and enhanced outcomes.

In subsequently analyzing the data from the student responses recorded in the teaching study, the
themes of self-orientation, other-orientation, and process/outcome-orientation also became key

themes in the data.

Emerging Themes

The main research question in this phase of the study was “What are key characteristics of
effective collaborative music-making and capacities most valued by collaborative music-makers
to achieve effective ensemble outcomes.” This question focused on individual and group skills

and behaviours.

The following themes emerged from my analysis of the interview data:

1) communication skills (in particular listening) are of paramount importance in effective
collaborative music-making;

2) emotional and social intelligence competencies are essential skills for collaborative
musicians;

3) rotating leadership is important to a balanced and fully participatory process;

4) individual preparation of each member is critical to achieving the shared goal of

producing an outstanding aesthetic product; and
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5) the goal of the collaborative process is product-oriented. This product — an outstanding
ensemble performance — is a superordinate goal that no one member of the group can
achieve on his or her own.

Theme #1: communication skills are of paramount importance in effective collaborative
music-making

All of the musicians stated that communication skills are of paramount importance in effective
collaboration. In defining “communication skills”, they repeatedly and particularly referred to
listening skills, as well as non-verbal communication (the ability to use and interpret body
language and gesture), and the importance of the nature and quality of verbal communication

(inviting contributions from others, valuing others, showing respect).

Effective listening skills were described as “heightened” (Shiffman), “acute” (Braun), and
“developing an “inner ear” (Wallace). Shiffman stated that all of a musician’s skills are
“listening based”. Further, he stated that ensemble members needed to be “in constant intense
deliberate contact” with one another. Braun stated that “half of success is listening to self and
others” and to “hearing and listening before attempting output.” The emphasis on listening to
self is particular to musicians; while non-musicians are encouraged to be self-reflective, active

engagement with “reflection-in-action” is less frequent than “reflection-on-action” after the fact.

All of the musicians described the importance of non-verbal signals and gestures, described by
Braun, Callaway and Wallace as a “shared language”. “Body language is messages”, said
Shiffman, and body language and gestures are “ways of communicating” (Vetere). Both body
language and gestures are obvious as well as subtle (Shiffman). Callaway stated that “a huge

component of communication is observing for signals, gesture and body language.”
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Some of the communication skills as described by the musicians were akin to “active listening”
skills taught in management and dispute resolution courses. Active listening is a communication
technique whereby verbal and non-verbal feedback is given by the listener to the speaker to
confirm what has been said and to confirm the understanding of both parties. For example, the
classical musicians spoke of showing understanding or moving toward refinement of musical
options and ideas by repeating back certain musical phrases, in a form of non-verbal “reframing”
or “paraphrasing”. Other modes of listening described by the musicians, however, were the
antithesis of “active listening” which, when taught and applied as a dispute resolution technique,
often involves more speaking than listening. The type of listening described by the musicians
was a form of “mindful listening” whereby members are finely tuned to what is being “said”

(musically and otherwise) by others, by being fully attentive and present in the moment.

The nature and quality of the effective verbal communication was repeatedly described as
needing to be “respectful”, showing “sensitivity” (Callaway) “inviting” and “welcoming of the
ideas of others” (Braun), while at the same time needing to be firm and allow members to retain
the ability to “make strong choices” (Callaway). Honesty, speaking from the heart (Braun),
being truthful and getting truthful answers (Vetere) were also identified as important facets of
effective communication. Acknowledging the efforts of others, giving encouragement and praise
were identified as “crucial” by Vetere. Callaway and Wallace also stated that advising and

finding out what each person “wants” or “needs” is a key to successful, open dialogue.
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Theme #2:  emotional and social intelligence competencies are essential skills for
collaborative musicians

Goleman (1995) describes key elements of emotional intelligence as self-awareness (self-
recognition), self-management (self-regulation), social awareness (awareness and understanding
of the emotions of others), and relationship management (inspirational leadership, developing
others, building bonds, conflict management, change catalyst, teamwork and collaboration).
Social intelligence (which includes relationship management) involves empathy, attunement,
values awareness, influence, developing other, inspiration, teamwork (Goleman 2006; Goleman

and Boyatzis, 2008).

The musicians referred to the importance of each of these elements as keys to the success of the
ensemble music-making process. They described the importance of being sensitive to others,
showing empathy, respect, valuing the contributions of others, doing what was necessary to
encourage and elicit the best performance from others, encouraging full participation. They also
described the need to provide a safe and secure environment in which everyone could share ideas

without fear of ridicule, of being dismissed, or diminished.

The jazz musicians, in particular, spoke about the need to allow for “mistakes” (Wallace),
“mishaps” (Braun), and stated that this enabled them to “create newness or freshness” (Braun).
Braun stated that “mishaps are opportunities” and all of the musicians, regardless of genre,
reported the need to constantly “try things”. Vetere expanded that there was a need to “try things
out without being fearful of being ‘wrong’ — it’s not about ‘right/wrong’”, and stated the

importance of creating comfort and a feeling of safety. Braun cautioned that while one needed to
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“make room in your heart for generosity” this needed to be done “without compromising

excellence.”

With respect to creating relationship and a sense of connected community, Callaway, Braun and
Wallace spoke of the need to find commonalties on a human level in order to create connection.
Shiffman stated that community “comes from empowering others, being heard and noticed in a
non-egoic fashion; it is the result of constant adjusting.” All of the musicians spoke about the
need for flexibility, fluidity, and adaptability within the ensemble community. Callaway stated
the need to “come from the place of the Golden Rule.” Vetere stated the need to balance the
ensemble “to try to compensate, be flexible, monitoring and adjusting and reacting to what you

are being fed” and “helping out and supporting others.”

All of the musicians spoke of the importance of developing trust and rapport. To achieve this
they unanimously stated that everyone must feel respect, at all times, and that they are needed,
valued and appreciated (Braun). Shiffman stated that “trust and respect come from listening”
and Callaway added that “there is an energy in respect.” Respect and equality were key
ingredients of creating community and connection. Trust and rapport, Vetere stated, “come from
being attentive to others, to making sure others’ needs are being heard and met” and, as Shiffman
stated, “you must give everyone’s ideas their due.” Key elements fostering trust, respect, and
rapport were a safe and secure environment where all members encouraged, acknowledged and
were receptive to the ideas and contributions of others, and saw the value of them to the whole of

the ensemble and the ultimate goal they were striving for together.
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Theme #3:  rotating leadership is important to a balanced and fully participatory process
and the ultimate goal of an outstanding aesthetic performance/product

The musicians described leadership within the group as “rotating leadership” (Vetere) and one in
which leadership “is shifting, in tandem” with others (Braun). Braun stated that “everyone is a
leader and everyone has something to offer. Each person has the opportunity to shine.” Wallace
stated that each person provides the others with “something to dance on — you are giving a carpet
to dance on.” Callaway and Vetere spoke of the importance of “modelling” positive qualities.
Shiffman spoke of the need to encourage “continued dialogue” among all of the members. All of
the musicians spoke of the importance of encouraging others in order to bring about their
personal best while acknowledging individual contributions to the whole (Vetere, Callaway) and
valuing everyone’s contributions and roles in the creative process (Vetere, Callaway, Braun). “A
solo is not essential to have a voice or express yourself” (Wallace). The process was
unanimously described as “consensus-based”. Each musician described using his or her social
competencies and acting as leader at various times throughout the process to influence and

develop others and to inspire, build bonds and foster teamwork.

Theme #4: individual preparation of each member is critical to achieving the ultimate
shared goal of producing an outstanding aesthetic product

The musicians all stated that personal preparedness prior to meeting as an ensemble was crucial
and expected. Part of preparedness was not just technical preparedness but also the state of mind
with which they came to the process. Wallace stated that “pre-conceived ideas are a problem.”

Braun, Callaway and Vetere all spoke of “openness” to the process and the ideas of others.
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In terms of preparedness and proficiency, Braun and Vetere spoke about the need to achieve
one’s highest possible level of “personal best” for the sake of the ensemble. The goal, however,
was not to shine as a soloist within the ensemble but to achieve equality and balance (Vetere).
The musicians’ observations revealed the importance of bringing together excellence at both the
individual as well the group level. With respect to personal “state” — an integral part of a
musician’s preparation — that each musician brings to the ensemble process, both Shiffman and
Braun spoke of the need for presence. Preparing to be present in the moment is essential to

ensemble engagement, given that “things happen in seconds” (Braun).

Theme #5:  the superordinate goal that guides the group is always the production of an
outstanding performance, a goal which no individual ensemble member can
achieve on his or her own.

The musicians all recognized at the outset of their engagement that the goal of an outstanding

creative output or product was impossible to achieve by any one member alone; they all knew

they needed the contributions of the others. Callaway spoke of establishing a shared intention, a

common goal, at the outset of the process. While she spoke of encouraging others with a frame

of “let’s all do our best”, and having a joint belief in the project and “a need to do it”, Shiffman

was more blunt and practical: “success”, he stated “is the only option”. Non-musicians rarely

speak in such terms.

Once there is a performance commitment, the musicians do not share the mindset of non-musical
negotiators that “walking away from the table” is an option. With an expectation of a product —

in the form of an outstanding performance — at the end of the process, there is a sense that “we’ll
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try anything. You can’t walk out” (Shiffman). Braun echoed this by stating “you can’t walk off

the gig.”

The musicians unanimously focused on the end product as “inevitable”; there is no question that
a “resolution” will occur. The product “is the accumulation of all the seconds of process” and
the goal is to bring the music to life (Braun). To do this, members must be “reminded of the
bigger picture, why they are there” as part of the process “building blocks” (Callaway). All of
the musicians stated that realizing the goal at the end of the collaborative process is a “joint
responsibility.” Wallace stated that the responsibility is personal and to the group, and Vetere
echoed more pointedly that “each takes responsibility for the group.” The inspiration for

achieving the superordinate goal, Callaway stated, “comes from knowing it’s possible.”

I used these five themes as core components in the design of the music-based interventions.
They served to highlight the elements of collaborative music-making that needed to be
emphasized in an ensemble-focused approach to dispute resolution theory and practice. I used
them to re-define and re-prioritize certain negotiation and dispute resolution skills and concepts
and to ensure the music-based exercises captured the essence of those skills and concepts

described by the musicians.

In building the music-based exercises I incorporated the four purposes of arts-based interventions
described by Taylor and Ladkin (2009, p. 56):

(1) skills transfer —the development of artistic skills that can be applied in another
setting
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In this case, I was looking not so much to develop “artistic skills” as “artistic
sensibilities”, particularly with respect to those related to communication, how to
build effective negotiating communities, and to connect with others within the
negotiating group.

(2)  projective technique — using artistic output “to reveal inner thoughts and feelings”
not necessarily “accessible through more conventional developmental modes.”

In designing the intervention, I wanted to use music to explore feelings of self and
other in furtherance of the development of emotional and empathetic capacities,
and cultural sensitivity.

3) illustration of essence — the ability to “apprehend” through art “the “essence” of a
concept, situation, or tacit knowledge...revealing depths and connection that more

proportional and linear developmental orientations cannot.”

Music-based exercises were also designed to assist students in grasping abstract
intellectual concepts in a sensed and felt way.

4) making — actual engagement with art-making for a personal reflective experiential
purpose.

In the music class, the creation of playlists, the interactive observation of an
ensemble rehearsal process, and active engagement in group music-making
exercises with simple percussion instruments, were all aspects of “making” that
had, among other things, a personal reflective experiential purpose.

Having conducted and completed this phase of the research project, I moved on to the next

phase, the teaching study.

PHASE TWO - COMPARATIVE TEACHING STUDY

Description of the Teaching Course:

Dispute Settlement — The Art of Conflict Resolution was an elective seminar course offered to
first year students in the winter term at a Canadian law school. Both sections of the class were
held in a large, open teaching space with adjacent break-out studios equipped with white boards

and audio/visual equipment.
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Each section of the course was held once a week for three hours from 2:30-5:30 p.m. and ran for
eleven weeks from January to April. Both classes followed the same course outline, used the
same textbook and supplementary reading materials and received the same lectures, with
minimal variation. Students in both classes engaged in a series of experiential exercises in
dyads, triads and multi-party ensembles, and in simulated negotiations and problem-solving
exercises. They each went on a fieldtrip and the non-music class had a guest speaker.
Collaborative metaphors, in place of more traditional competitive and combative metaphors,
were introduced to both classes. The musical ensemble, as a new metaphoric frame, was
specifically introduced to the music group in the first week; the non-music group was
encouraged to explore a variety of collaborative metaphors. The concepts of collaborative
negotiation and a team approach to solving problems and resolving disputes were reinforced in

both classes throughout the eleven week term.

The school’s primary method of evaluation for all first year elective courses is a research paper.
The design of the study had to be modified to allow for specific teaching and assignments related
to writing a research paper. This reduced the time available for exercises related solely to the

study, as further set out in the limitations section below.

The course was an introduction to the topic of dispute settlement and conflict resolution. It
covered topics related to:
(1) conflict analysis, including the nature of conflict, our perception of conflict, sources
of conflict, conflict drivers, emotions and neuroscience in conflict, the anatomy,

psychology and sociology of conflict, and our responses to conflict;

(2) conflict handling mechanisms, including direct, representative, and facilitated
negotiations (including mediation, collaborative practice methods and restorative
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justice initiatives) both in civil and criminal law contexts, negotiation and
mediation schools of thought (distributive/integrative approaches,
evaluative/facilitative/transformation/narrative models), and private and court-
annexed and mandated programs;

(3) specific dispute resolution skills, including those related to communication
(questioning and listening), creation of community (trust, rapport, unity, balance),
and communion (relationship, shared vision and overlap in interests/goals);

(4) emerging processes, including on-line dispute resolution, and the larger field of
peacebuilding; and

(5) challenges to process and critical evaluation of the field.

The role-play and in-class experiential exercises provided students with an opportunity to
practice dispute resolution skills in both facilitated and non-facilitated settings. The course
culminated in a two and one-half hour multi-party negotiation role-play and the writing of a

research paper.

In addition to recording the outcomes of each exercise and negotiation, at the end of each class
students recorded their reactions in weekly reflection papers and on questionnaires which used
both closed-ended questions (a mixture of Likert-style questions, closed “yes/no” answers, and
multiple choice selection) and open-ended descriptive narrative-style questions. These
questionnaires formed the basis of the research data along with my own observational data and
notes from group discussions and exercise debriefs. The observational and self-report qualitative
and quantitative data was then analysed using a modified grounded theory methodology, as

further described in detail below.
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The Music Class — Group A:

I had decided that the section of the class held on Mondays (Group A), would receive the music-
based teaching experiences. The metaphor of the musical ensemble, introduced in the first week,
provided the collaborative frame for this class and became the overarching negotiation and

problem-solving metaphor.

Use of the ensemble metaphor was grounded in the belief that changing the disputing metaphor
from one of contending to one of cooperating might shift dominant culture mindsets away from
traditional win/lose dichotomies. Use of the ensemble metaphor was also rooted in the
hypothesis that providing a tangible alternative metaphor would offer new roles (identities),
goals, and process orientation to students forming their professional identities and habits of mind

(Shulman, 2005).

In contrast to an “enemy” or “opponent” dynamic established by war (combative) and game
(competitive) metaphors, the ensemble (collaborative/cooperative) metaphor contains no such
inherent relationships. Ensemble musicians — as confirmed by the themes emerging from the
musician interviews in phase one of the study — work in concert with one another, knowing that
every voice in the group must be heard, that every thought and idea must be shared and
experimented with in an atmosphere of openness and respect, that everyone must fully
participate in the process in order for the ensemble to arrive at its superordinate goal of an
outstanding performance — a goal that no one person can achieve on his or her own. Ensemble

musicians have an acute awareness that they need one another, that any problems they face are
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not one person’s problems but everyone’s problems. The essence of the ensemble is “we-ness”

not “‘me-ness”.

As a metaphor, the roles and goals in an ensemble stand in stark contrast to those of war and
games. Whether in a jazz, chamber, drumming, or vocal ensemble, members are not warriors or
strategists; while they may not like one another, they are certainly not enemies or opponents.
The goal of the ensemble endeavor is not to win, to defeat, or to diminish one another, to
outsmart, or to force one’s ideas into dominance. The goal is to find a perfect balance of all the
disparate elements at play in a culture of cooperation, and to rise above individual polarized

positions to achieve unity of a shared vision.

Collaboration is not a skill that is emphasized in traditional law school education. In primary,
elementary and secondary school training, the importance of developing collaborative
competence as a core learning objective has only come to the fore in the last two decades
(Delors, et al., 1996). While students in the past have been taught to work as teams, this has
most often been for the purpose of competing or excelling against another team. Students have
only recently been taught to collaborate as a means of maximizing everyone’s potential, and as a
means of pooling knowledge to meet challenges and solve problems for mutual good. With
growing global interdependencies the need to work together on multiple cooperative levels has
become essential. Within the legal and conflict resolution professions this has translated to a
recognition of a need for more collaborative and less adversarial approaches to conflict

resolution (CBA, 2014). Given these objectives, from both an educational and a practice
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perspective, the introduction of the ensemble metaphor and exploration of its impact was

particularly significant in the study.

The set of music-based experiences were designed to support students in exploring the nuances
of communication, and in building effective collaborative communities and interpersonal
connections. In addition, music was introduced as an explicit tool within a complex negotiation.
The musical interventions, progressively emphasizing reflection, observation, and doing,
included:

(1)  the creation of a playlist paired with a reflective exercise and in-class discussion
exploring personal responses to conflict and its handling (Week Two);

2) a fieldtrip to the Royal Conservatory of Music in Toronto to observe and interact
with the Cecilia String Quartet paired with a lecture on communication,
community and interpersonal connection, that integrated musical ensemble
concepts with negotiation, mediation and problem-solving concepts (Week Five);

3) team-based music-making with percussion instruments (embodied learning)
building on the concepts introduced as part of the fieldtrip workshop and lecture
(Week Seven); and

4) the use of music as a tool in the major role-play multi-party negotiation (Week 9).

The class also watched a TED talk on jazz improvisation.

The Non-Music Class — Group B:

The section of the class held on Wednesdays (Group B) received a standard experiential teaching
approach to alternative dispute resolution (ADR). Such an approach included the use of well-
known dispute resolution role-plays and skills-building communication exercises. Group B also
went on a fieldtrip and engaged in-class with a guest speaker. They did not engage in any music-
related exercises. In this class I also de-emphasized competitive and combative metaphors

commonly most often associated with disputing and dispute resolution. Iinvited the students to
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adopt collaborative metaphors of their choice connected with cooperative problem-solving and

interest-based negotiations.

For each of the music-related exercises and experiential learning events in which Group A
engaged, Group B engaged in corresponding non-music exercises. These exercises and
experiences also moved progressively from reflection, to observation, to doing, and included:

(1) a reflective exercise and in-class discussion exploring personal responses to
conflict and its handling using words only (Week Two);

(2)  guest speaker - interactive talk on cross-cultural and international negotiations
with senior legal counsel from a major financial institution. Students engaged in a

discussion and question and answer period with the guest speaker (Week Five);

3) experiential “active listening” and “curious questioning” exercises (Week Five);
and

4) a fieldtrip to one of the Toronto courthouses to meet with a judge and the director
of the on-site court-sponsored mediation service. Students engaged in an
interactive discussion and question and answer period with these two experts. |
also gave a lecture on communication, community and communion (interpersonal
connection) (Week Seven).

Group B did not use music as a tool in the major role-play multi-party negotiation.

Research Participants:

Thirty-eight first year law students elected to take the course “Dispute Settlement — the Art of
Conflict Resolution™. As seminar class size is limited to approximately twenty students, two
sections of the course were offered, one to be held on Mondays from 2:30 p.m. to 5:30 p.m., one
to the held on Wednesdays from 2:30 p.m. to 5:30 p.m.. Without being aware of the difference

in pedagogical methods, students enrolled in either the Monday or Wednesday class, based on
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scheduling preference. The Monday class (Group “A”’) was made up of twenty-one students and

the Wednesday class (Group “B”) was made up of seventeen students.

The rationale for choosing second semester, first year law students related to the degree of
socialization into traditional legal culture received in their first term of study and to the fact that
they are in the early stages of their career development. I hypothesized that if a shift in thinking
and behaviour could occur within such a socialized population at an early stage in their legal
career development then a shift in professional culture might result. Further, if this mode of
teaching and learning had a positive impact upon students’ cognition, affect, and behaviour, such
arts-based approaches might be beneficial in the study of other legal subjects. Finally, if a shift
in thinking and behaviour could occur within a strongly socialized population of learners, such
arts-based approaches might have the ability to shift dominant culture frames and behaviours in
less socialized populations of learners in non-legal setting. This would provide wider application

of the study and its results.

Other than the fact that one class was held on Monday and the other on Wednesday, the students
had no advance knowledge of the study and were unaware of any differences between the two
classes. Students did not choose to be in the Music Class or the Non-Music Class, which would
have created a selection bias. The rationale for employing this “blind” approach was to increase
the validity of statistical results. At the same time, however, I recognized that given the size of
the sample and the complexity of influences in and outside the classroom, it would be difficult to

generalize from the results to a larger population.
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None of the students knew about the research study until the course was over. They were invited
at the end of the term, at the last class, to participate in the study by permitting their course work
to be used as data for the study. All thirty-eight students enrolled in the two classes agreed to
participate and provided their written informed consent. There were no inducements of any kind
offered to participants. All data gathered came from regular classwork. Completion of weekly
reflections was required as a core part of the coursework irrespective of its potential use as a

source of data for the study.

The rationale behind not advising the students of the study at the outset of the course was to
ensure that data would be useful to me as researcher and not tainted in some way. For example,
if students had known about the research study they might have written their reflections to
provide me, as researcher, with responses they might have believed I wanted to receive. Further,
as the experiment was being done within a course in which I was the teacher and on which they
were being graded by me it was important that they not believe participation in the study was
tied in any way to their grading outcome. Lastly, another reason not to advise students of the
study in advance was to ensure, as far as possible, that there was minimal cross-talk between the
two classes which would also have potentially skewed results (for example, if role-play facts
been shared between classes or surprising results given away by Group A to Group B). To the

extent that such cross-talk might have occurred, this is one of the limitations of the study.

The delimitation of first year law students from the same school who had chosen this course was

decided on for several reasons: to maximize their similar experiences with law school teaching,
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training, and environment; their similar levels of socialization into legal thinking and culture;

and their similar interests in alternative dispute resolution theory and practice.

The thirty-eight students enrolled in the course were representative of that year’s admissions
demographic profile with respect to gender ratios, age categories, and pre-law educational
backgrounds.27 In this way both Group A and Group B were statistically similar. As students
had not chosen the classes for their specific pedagogical approaches, any difference between the
groups was due to chance and not a selection bias.

Methodological Format of the Comparative Teaching Study — Modified Experimental Study
and Exploratory Inquiry:

The study was a convergent design which enabled the concurrent collection of quantitative as
well as qualitative data, their separate analyses, and the ultimate merging of the two data sets.
This design was informed by the need for a comprehensive understanding of the topic and a need
to validate and corroborate quantitative data with qualitative description. The quantitative and
qualitative strands were implemented at the same time, both had equal emphasis and the results
of the separate strands were converged by comparing and relating them to one another as part of

interpreting the data.

The comparative nature of the study design (a type of modified experimental study) consisted of
a prospective pre-course versus post-course evaluation (the Starting Points and End Points
Questionnaires) within both groups and the use of mixed-methods data collection and analysis to

determine possible causal connections between the two teaching conditions and outcomes.

7 See Appendix D.
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While it was not possible for a number of reasons to create a formal experimental study, this
approach yielded useful results. Using elements of an experimental study design enabled me to
collect the broadest possible set of data. It was clear, however, that the most useful data related
to changes in thinking and behaviour, as well as the impact of the music-based teaching and
learning experience would emerge more fully from a qualitative explorative inquiry. I therefore
chose to “nest” the qualitative and quantitative studies within each other and use a mixed
methods approach, as explained earlier. The qualitative aspect of the study involved a grounded
theory-informed approach to the eleven during-course reflections and questionnaires completed

by the students in the two classes.

There are a number of ethical concerns related to the use of study designs that offer something to
one group and not to another (Brady and O’Regan, 2009). Arguments could be made in this case
that the Non-Music Group may have been deprived of something seen as beneficial that was
offered only to the Music Group. Not using the music-based modalities in both classes,
however, did not present an ethical dilemma. There was no harm done to students in the Non-
Music Class by withholding the music-based modalities as they received a full teaching and

training experience in dispute resolution using standard experiential ADR methods.

Other challenges related to the study, which will be further discussed in the limitations below,
were its relatively small sample size and the short duration of the study. Without the qualitative
component, the study did not produce enough quantitative data from which to draw reliable

findings. The collection of student reflections and perceptions throughout the course was
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essential to the study. The emergent data and grounded theory development came primarily

from qualitative descriptive and observational data.

Methods of Data Collection:
To obtain the most in-depth understandings and to provide corroborative evidence, I used
multiple methods of data collection and triangulation. Questionnaires, descriptive reflections,

group discussion and observation were all employed as data collection methods.*®

Sources of Data vis a vis Course Design:

In the first week students in Group A and Group B completed a Starting Points Questionnaire.
This questionnaire contained fourteen questions requiring Likert-type responses, yes/no answers,
and selection from a defined list of choices. The fourteen questions asked students to describe
their beliefs and assumptions regarding alternative dispute resolution processes and professional
norms and behaviours, including how success is defined and achieved within negotiation and
mediation-based settings. The responses to these questions provided insights into how
entrenched students were in traditional mindsets with respect to how problems should be solved
and disputes resolved, what they believed clients expected of them as legal professionals, and
how they perceived themselves as legal professionals. The Starting Points Questionnaire

established a baseline profile of the students at the outset of the course.

The responses to the Starting Points Questionnaire were compared to an End Points
Questionnaire completed by the students in the final week of the course. The End Points

Questionnaire was essentially identical to the Starting Points Questionnaire; however, it

28 Copies of questionnaires and reflections/debrief used as sources of data are set out at Appendix E
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contained three additional questions. These questions asked students if they believed they had
experienced a shift in their thinking about conflict and disputing over the course of the eleven
week term, which lessons or exercises had made an impact upon them, and what their most
important learnings were and why. These three new questions provided insights into whether or
not any changes had occurred by the end of the course and what the students identified as the
source of those changes. The Starting Points and End Points Questionnaires were designed to

provide information about the students before and after the course experience.

I designed three musical experiences for Group A while Group B was offered an alternative set
of non-musical experiences. The set of music-based experiences included the creation of
playlists, an interactive workshop with a String Quartet, and team-based music-making. These
experiences — both music-based and non-music based — were designed to support the students in

exploring the nuances of communication and in building effective collaborative communities.

During the second week, participants in both groups engaged in a reflective exercise that allowed
them to explore their personal cognitive and affective responses to conflict and its handling. As
a part of this reflective exercise, Group A created a playlist of music as an adjunct to their verbal
responses, while Group B responded by using words only. This first music-based exercise was
designed to foster the development of a lexicon for expressing the sensed and felt dimensions of
conflict. To explore the role of emotions in conflict and its impact on people’s responses to
conflict, both Group A and Group B were asked to recall a conflict situation in which they had
been involved and then reflect on how the conflict had made them feel. Group A then composed

a playlist of three songs that not only expressed their feelings but could also act as a vehicle to
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communicate their feelings to their colleagues. Students in Group B engaged in the same
reflection, but without associating their feelings to music. Both groups subsequently described

their conflict-related feelings to their colleagues.

In the fifth week, students in Group A attended an interactive workshop with a String Quartet.
At the same time, Group B engaged in an interactive talk on cross-cultural negotiations with
senior legal counsel from a major financial institution, and also took part in a series of verbal
question-asking and active-listening exercises. Students in both classes received a lecture given
by me on the importance of communication, community-building, and interpersonal connection
to successful negotiations. Group A students then took part in an interactive workshop with the
Cecilia String Quartet.”” This second music-based experience provided students in Group A with
a unique opportunity to observe how the Quartet communicated, collaboratively approached
solving problems, utilized rotating leadership, and engaged in consensus-based decision-making
during a rehearsal process. The Quartet provided a musical-metaphor-in-action and illustrated
the essence of the collaborative negotiation process. At the same time, Group B was introduced,

through the lecture, to the same concepts, but without the use of music or musical metaphors.

In the seventh week, Group A engaged in a series of hands-on group music-making activities,
while Group B attended an interactive session with a family court case-management judge and
the director of a court-sponsored mediation clinic. The experiential exercises that followed in
both classes were designed to move from “knowing” to “doing”. In the final musical
intervention, which aimed at behavioral integration, Group A students improvised and made

music themselves. Using a variety of percussion instruments, students attempted to incorporate

2 Copy of Cecelia String Quartet biography attached at Appendix F
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the concepts of communication, team building, and interpersonal connection into their individual
and team behaviour. Rather than simply observe music being made by others, as they had done
previously, the ensemble music-making required students in Group A to “perform” their
understanding of the dynamics of communication, including finding a tempo and rhythm within
their work as a team. At the same time, Group B engaged in a parallel series of verbal

questioning-and-listening exercises.

After participating in the three previously-described experiences, both groups took part in the
same two simulated negotiations. By comparing the two groups’ process and performance, it
was possible to obtain data that provided some indication of both groups’ overall learning and

pointed to possible outcomes of the music-based interventions.

During the eighth week, both groups took part in the Ugli Orange/Dilithium Dilemma
negotiation.30 This role-play is a classic direct two-person negotiation in which each party needs
the same finite resource (all the oranges/rocks) to save people from catastrophic harm. When
negotiators use open communication, demonstrate trust, and employ an interest-based
negotiation strategy, the potential win/win solution — that one party needs the juice (inner rock
crystal) and the other the rind (outer ore shell) — readily becomes apparent. By contrast, when
parties engage in traditional positional zero-sum bargaining and fail to build sufficient trust and
rapport to discover why each party needs the oranges/rocks, the results are disastrous, with at

least some people hypothetically perishing.

*° The Dilithium Dilemma is an alternative version of the Ugli Orange created by me. The only difference in the role
play is that an inner rock crystal and an outer ore shell are substituted for the orange juice and orange rind. The
purpose of using an alternative version was to avoid cross-talk between the classes that would have spoiled the
role play and the results. The role play characters and fact scenario sheets are identical in all other respects.
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In the tenth week, both groups participated in the World Trade Center Redesign, a complex
multi-party negotiation. In this role-play, participants representing five stakeholders engage in a
time-limited negotiation to reach consensus on four critical issues related to the site of the post-
September 11" fallen towers. Prior to the negotiation, all participants receive a list of possible
resolutions to each issue. To experiment with music as an actual tool in a negotiation process,
students in Group A were asked, as part of their preparation, to bring a piece of music to the
negotiation that exemplified their resolution goals. This piece of music could be used in any way
they chose during the negotiation; for example, they could use the music as an initial ice-breaker,
as a tool for addressing an impasse, or as a ritual to mark progress or resolution. Students in
Group B prepared for the negotiation without incorporating music into their planning or actual

negotiating.

At the conclusion of each of the eleven classes, students in both Group A and Group B
completed a reflection paper that contained a combination of Likert-like questions, closed-ended
survey-style questions, and open-ended questions inviting descriptive narrative. In addition to
this self-report data I also gathered observational data from the simulated negotiations,
mediations and problem-solving exercises. In that manner both quantitative and qualitative data

were collected from all of the students on each of the role-plays and in-class exercises.

The chart below sets out a list of teaching focus themes for each group and the weeks when
music-based modalities were employed related to those themes, juxtaposed with the associated
non-music-based modalities. The chart also indicates these teaching themes relative to the role-

play exercises.



Teaching Focus Theme

Group A
Music-related Exercises

Group B
Non-Music related exercises

Week 1:

Establishing Baselines and
Starting Points

Examining our
assumptions re ADR,
professional identity, roles,
client expectations, goals
and process metaphors
Gaining awareness of
emotions in conflict and
personal feelings/responses
to conflict and its handling

In-class:
Starting Points
Questionnaire

Homework:

Recall a conflict, past or
present and create a
playlist (“personal
soundtrack”) of three
songs/pieces of music that
express how conflict
makes you feel

In-class:
Starting Points Questionnaire

Homework:

Recall a conflict, past or
present and reflect on how
conflict makes you feel

Week 2:

The nature of conflict, our
personal responses and
reactions to conflict;
emotions in conflict

In-class:

Class discussion on
Playlist/Emotions exercise
Thomas-Kilmann Conflict
Mode Instrument

In-class:

Class discussion on Emotions
in conflict exercises
Thomas-Kilmann Conflict
Mode Instrument

Week 3: In-class: In-class:

World Trade Centre Preparation in Negotiating | Preparation in Negotiating
Analysis Groups Groups

Week 4: In-class: In-class:

Competitive vs.
Cooperative Styles

The present and future role
of trust

“Win as much as you can”

“Win as much as you can”

Week 5:
Communication
Community, Communion

Fieldtrip:

Off-site lecture and
interactive session at the
Royal Conservatory of
Music, Toronto with the
Cecilia String Quartet

Guest Speaker:

In-class presentation on
negotiation and cross-cultural
negotiation and with Toronto-
based Senior Legal Counsel,
Asif Quadir

Skills-building experiential
exercises: “active
listening/curious questioning”

Week 6:
Skills in Action

In-Class:
“Sally Swansong”
negotiation role-play

In-Class:
“Sally Swansong” negotiation
role-play
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Week 7: In-class: Fieldtrip:
Communication, Embodied experiential Off-site interactive session at
Community and learning “Percussion Ontario Court of Justice with
Communion Discussion” — exercises Toronto-based family court
related to trust, rapport, judge, the Honourable Mr.
team-building, Justice Harvey Brownstone,
communication and Alison McArthur, director
of on-site mediation program
Week 8: In-Class: In-Class:
Communication, “Ugli Orange” negotiation | “Dilithium Dilemma’*
Community, Communion | role-play negotiation role-play
Skills in Action
*variation on Ugli Orange to
avoid possible cross-talk
between classes
Week 9: In-Class: In-Class:
Skills in Action “Dirty Laundry”* “Dirty Laundry”* mediation
mediation role-pay role-pay
*NB — adapted to remove | *NB — adapted to remove
racial stereotyping racial stereotyping elements
elements from original from original
Week 10: In-Class: In-Class:

Putting it together

WTC multi-party
negotiation

- each party to bring a
song/piece of music to the
table to exemplify goals for
process and/or outcome

WTC multi-party negotiation

Week 11:

Harvesting the Learning:
Repeat of Week 1 Starting
Point Questionnaire with
additional questions re
“shift” and “take-away”
experiences

In-Class:
End-Point Questionnaire

In-Class:
End-Point Questionnaire
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In addition to the specific musical and non-musical experiences set out in the chart above, both

classes engaged in the following:

(1)  “Win as Much as You Can” — a version of the classic game theory “Prisoner’s

Dilemma” scenario that examines aspects of social dilemmas and situations where
one must choose between either individual or group benefit. The present and future

role of trust in negotiation and reputation features prominently. It incorporates
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aspects of the “Tragedy of the Commons,” Pareto-efficiency — the concept that no
one can be better off without making someone else worse off — and collective
action.

Thomas-Kilmann Conflict Mode Instrument — a conflict style inventory developed
to measure an individual’s behaviourial choices and responses in conflict situations
for the purposes of discovering if an individual is overusing or underusing one or
more of the five confict-handling modes.

“Sally Swansong” role-play — a two-party negotiation that compares principled
negotiation with positional bargaining. It requires students to think “outside the
box” to obtain the optimum resolution for each party. Optimum resolution is not
primarily rooted in a monetary-based outcome and the exercise provides an
opportunity for students to explore creative value-added resolutions.

“Dirty Laundry” role-play — a three-party basic mediation that enables students to
engage in a facilitated process and deal with issues related to that facilitated
process, including applying effective communication and interpersonal skills,
handling emotions, applying a principled negotiation format in a non-partisan
manner, and working together to generate value-added options for resolution.

TED talks — on collaboration (Howard Rheingold — “The New Power of
Collaboration”, dated January 4, 2009) and improvisation (Stefon Harris — “There
are No Mistakes on the Bandstand”, dated December 9, 2011).

Star Trek: The Next Generation — “Loud as a Whisper” (5th episode, pnd season,
aired January, 1989) — episode that addresses issues related to communication, the
nature of mediator skills, cross-cultural mediation, exploration of shared goals and
creation of shared meaning as a way to bring culturally different parties into
collaborative engagement with one another.

“Managing as Designing” — video from 2002 conference at Weatherhead School of
Management, Case Reserve University that explores "the design attitude," a new
focus for analysis and decision-making for managers. Focusing on the work of
keynote speaker Frank Gehry, it draws on examples of decision-making and
leadership in architecture, art, and design. The approach to decision-making
mirrors a problem-solving process and offers students a creative and innovative
way to envision dispute resolution and collaborative negotiation.

Data Analysis and Synthesis:

The challenge of conducting a mixed methodology research study is the organization and sense-

making of large volumes of quantitative as well as qualitative data arising from the use of
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multiple data collection methods. Below is a summary of the data analysis and synthesis process
I embarked upon for this comparative teaching study. I first describe how the raw data was
organized for each exercise or learning experience; I then explain the analysis and synthesis of
that data that enabled me to move forward and think about the broader implications of the

research in terms of findings.

I began the formal analysis of the data by organizing the raw data according to the class timeline.
Both classes had completed a Starting Point and End Point questionnaire as a pre- and post-
course evaluation method, the Thomas-Kilmann Conflict Mode Instrument to measure individual
behavioural choices and responses to conflict situations, and seven reflections on in-class role-
plays and exercises. Group A completed two additional reflections, one related to the String
Quartet Fieldtrip and another with respect to the “Percussion Discussion” music-making
exercises. They also had add-on music components with respect to two other exercises (the use
of music playlists for the emotions in conflict exercise and the World Trade Centre negotiation).
Music was also used to provide context for the World Trade Centre and Sally Swansong
preparation classes in Group A. With respect to the World Trade Centre exercise, news footage,
inspirational songs that became synonymous with that event and songs written in response to the
incident were played in class. With respect to the Sally Swansong preparation class, the role-
play concerns the Bellini opera “Norma” and negotiations to replace an ailing younger singer
with an aging diva. To provide context, the aria “Casta Diva” was played featuring Renée
Fleming and Maria Callas. Without specifically asking students to respond to the impact of the
latter, I was looking for possible differences in results between classes that may have related to

providing this additional context.
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To ensure anonymity and to increase the blind factor for me as researcher (and thus reduce bias
on my part), each student was assigned an alphanumeric identifier. All students in Group A were
coded from AOO1 to A021, and all students in Group B were coded from B0OO1 to BO17.

All of the reflections and questionnaires had been completed by hand by the students, with the
exception of a few that were handed in after the class and completed by students on computer.
One of the first challenges in transcribing the data was deciphering the various handwriting. In

some instances, words were lost as indecipherable.

Class Profile

I began with my notes from the first class in which the students introduced themselves and gave
background information about their education and motivations for taking the course. This
enabled me to construct a class demographic profile for each section. I obtained statistical data
from the law school with respect to the demographics of the first year law school class admitted
in 2011-2012 academic year. The statistical data from the school provided, among other things,
gender ratio, age category percentages, education background percentages by field of study.
Collecting this data on my specific classes and comparing it as against the first year admission
profile for the year of the study confirmed alignment with the overall first year law student
population. Comparing the data between classes confirmed the statistical similarity of the two
groups under study, which was essential for the quasi-experimental study design aspect of the
research project. In organizing this data for analysis purposes, I created bar graphs, colour-coded
for the two classes; I used this colour coding for all subsequent graphs made to summarize the

quantitative data.
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Starting Points and End Points Questionnaires:

The next step was to organize the data from the Starting Points Questionnaire and End Point
Questionnaire. In a notebook designated for data analysis I reproduced the questions that had
quantifiable responses, either Likert-type responses, yes/no answers, or selection from a defined
list of choices. I created a master data table for the questionnaires with a row per question and
columns for each class and each time period, both Starting Point (“T-1" or Time 1) and End
Point (“T-2” or Time 2). This enabled me to compare responses from each class at each of the
two time-points. Given that Group A had twenty-one students and Group B had seventeen
students I converted the raw numbers to percentages to enable comparison between classes. To
supplement the written tables, I created a series of bar graphs to represent the data from eleven of
the twelve quantifiable questions (I eliminated from analysis question #14 from the Starting

Points Questionnaire as it duplicated part of a previous question).

The Starting Points Questionnaire was a way to establish a baseline for each class, to gather
information from the students regarding their assumptions prior to the course. The questions
focused on assumptions about disputing, different dispute resolution processes, their own level of
perceived competency related to the subject, assumptions about roles and behaviours in dispute
resolution both as professionals and as client representatives, and about their guiding dispute
metaphors and professional role models. The answers provided me with insights into the level of
socialization of the students from within legal culture (inside influences) and from outside legal

culture (outside influences).
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There were fourteen questions on the Starting Points Questionnaire, all of which were
quantifiable in nature; five requested short narrative responses to further explain answers given
to closed-ended questions. These descriptive responses from the Starting Points Questionnaire
and the End Point Questionnaire were transcribed into tables with rows for each student and
side-by-side columns for responses. Separate charts were prepared for each class so that answers
could be compared within and between classes. Not all students provided the additional

narrative responses to these questions.

The End Point Questionnaire was substantially identical to the Starting Points Questionnaire.
This enabled me to capture student responses at two specific time-points and to note shifts and
changes in responses, language use and the development of comprehension, insight and
understanding. Questions 10-12 and 14 from the Starting Points Questionnaire were eliminated
from the End Point Questionnaire. Questions 10 and 11 related to the sources of role models and
images of dispute resolution practitioners in negotiation and mediation. Question 12 had asked
how important students thought it was for transformation to occur between disputing parties in a
dispute resolution process. Question 14 asked if students believed a different skill set was
necessary between negotiators, mediators, and diplomats. These questions were not relevant to
the study. In their place, three new questions were added to the End Point Questionnaire. These
questions enabled me to capture more specific post-study information. The questions were as
follows:

1) Have you experienced a shift in your thinking about conflict and disputing since this class
began? Yes, No. If yes, how? If no, why not?

2) Were they any particular lessons/exercises that made an impact upon you — if so which
one(s) and why/how?
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3) What are your most important take-away learnings from this course and why?

For the three new questions, the quantifiable aspects of the answers were presented in bar graph
charts, colour-coded to class, and qualitative, descriptive answers were transcribed by student
and by class into table summaries. In Group A, all twenty-one students responded to all three
questions. In the Group B, two students did not provide a descriptive response to accompany

their yes/no answers.

Thomas-Kilmann Conflict Mode Instrument:

The data gathered from the Thomas-Kilmann Conflict Mode Instrument were not specifically

used in the study.

Emotions in Conflict Exercise:

In this reflection, a series of the Likert-style questions were mixed with open-ended questions
seeking descriptive narrative responses. The Likert-style questions were quantified by class and
the data illustrated with bar graphs. The questions between classes differed to the extent that the
Group A was asked whether the playlists they had created enabled them to express themselves
on a level that was deeper than words. Students were also asked them if they felt they had
learned more through the use of the playlists as opposed to just using words. Group B was asked
if they felt they were able to fully express their feeling through words alone. Since Group B did
not have another modality against which to compare the verbal expression, the results of this
question were not particularly helpful. The descriptive narratives from the reflection were

transcribed into tables, one table per question with a row for each student and side-by-side
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columns for each class. The questions focused on what had been learned about self that was

surprising, and what the most important personal learning had been from the exercise.

String Quartet Fieldtrip:

Students in Group A completed a lengthy narrative reflection that focused on the themes of
communication, community, communion, and problem-solving within a musical ensemble

during the negotiated rehearsal process.

There were twelve questions on the reflection that broke down into specific aspects of the theme
topics, for example, modes of listening and communicating, the importance of presence,
leadership structure, option-generating and decision-making within the negotiating group,
conveying and attaining respect, trust and rapport, how balance/imbalance, positive/negative
negotiating tactics sound and feel, the impact of this experience on students and the most

important learnings garnered from the experience.

The responses to each question from the students present on the fieldtrip were transcribed into

individual tables, one row per student. Two students were absent from this fieldtrip.

Embodied Learning Exercises with Music ( “Percussion Discussion”):

Students in Group A engaged in two embodied learning experiential exercises, put forward as
“Percussion Discussion”. The purpose of these exercises was to engage with music in a fully
participatory manner, as opposed to the observatory manner of engagement with the String

Quartet. The first exercise used rhythm and a coordinated team effort to build trust, rapport, and
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connection through collaborative communication and behaviour. The exercise involved small
groups of five and the tossing of bean-filled bags to a set rhythm established by me as facilitator.
Eye contact with the person tossing was not permitted in order to enhance the sensed and felt
aspects of the process. Groups could collaborate and communicate to establish how they would
stand vis a vis one another, their manner and technique of tossing, and responses related to
missed throws. A reflection on the experience was completed that asked students to reflect upon
their individual and group “performances” in the exercise, their willingness to take risks, to be
flexible and adaptive to change, and their reflections on what had contributed to individual and

group success, as well as personal and group responses to less desirable results.

The second exercise was a Group Call/Response and Improv designed to explore the nuances of
communication and the dynamics of communication within a collaborative community — the
importance of tone, phrasing, tempo, of being fully present, and the impact of surprises and the
ability to respond to changes and improvise in the moment. This exercise was done as an entire
class group and involved me as facilitator first initiating a rhythm on my percussion instrument; I
then invited each student in turn to respond with an answering iteration of the pattern. We
communicated with body language, facial expression and gesture as opposed to verbal cues. We
all established a group rhythm which was to be sustained throughout the exercise. After the
initial rote and predictable call/response session, we then initiated calls and responses randomly
throughout the group which posed the challenge for students of always being in a state of
readiness to respond while at the same time being unaware what the person initiating the call
would “say” to which they then needed to respond. The exercise enabled students to experience

communication on a visceral sensed and felt level using non-verbal modes of communication.
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The raw data from the reflections completed at the end of each exercise were transcribed into
tables. I created one table for each exercise, with a row per student and columns for each of the

questions on the reflection.

World Trade Centre Redesign Negotiation:

There were four issues that needed to be resolved in this exercise between the five parties — site
plan, payment, timing of construction, credit for project. Groups had two and one-half hours to
negotiate. There were three negotiating groups in each class. Collection of data on outcomes
reached on all four issues was quantified on the basis of whether negotiating groups chose from
the suggested options in the General Instructions or whether they arrived at an alternative option

of their own; quantifying the results enabled comparison between the two classes.

Qualitative data was gathered from each class from responses to reflection questions asking how
well they were able to communicate, whether they were able to create a negotiating community,
and whether or not they were able to achieve sufficient connection to facilitate their process and
outcome. This data was summarized by group and class. This data was also quantified pursuant

to positive/negative and mixed responses.

Data was also collected from Group A related to a multi-part question regarding the use of music
within the negotiation. Each party in Group A had been asked to bring a song or piece of music
to the negotiation that reflected his or her individual goals for process and outcome. This data
was transcribed onto tables with a row per student and columns for each component of the

question.
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Sally Swansong, Dirty Laundry, Ugli Orange/Dilithium Dilemma:

Data with respect to outcomes was gathered from each of these role-plays. These role-plays are
standard negotiation and mediation exercises used in many conflict resolution training programs.
For Sally Swansong and Dirty Laundry I categorized the results of each negotiating pair in each
class based upon the quality of the settlement achieved in terms of value-added components. For
example, in Sally Swansong, the results were categorized for each class noting negotiating pairs
who achieved a result that was “monetary only”, “monetary plus publicity”, or “money plus
publicity plus other value”. In the Ugli Orange/Dilithium Dilemma role-play the results data
was recorded solely on the basis of whether or not the negotiating pairs were able to achieve the
level of connection needed to produce a collaborative/integrative result as opposed to an
unsuccessful distributive resolution to the detriment of one or both party’s affected populations.
The data was collected from flip-chart notations made in class for each negotiating pair in each

class that set out each dyad’s negotiation results in full. I created colour-coded bar graphs of the

outcome data that compared the overall class results.

Analysing and Synthesizing the Data from all Exercises/Reflections:
I did not conduct any analysis of the data during the teaching term. Raw data was placed in
envelopes for each week and for each class. I did not begin any analysis or revisit this material

until three months later in the summer of 2012.

I began by reading all of the data that I had gathered. I started with the questionnaires, both
Starting Points and End Points, then the weekly reflections. I did not begin any coding during

this initial stage of review as I wanted to familiarize myself with the whole body of data.
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I first focused on organizing the quantitative data as described in detail for each exercise, above.
As noted, in a designated notebook I transcribed the raw data by hand, creating a series of
summaries, tables, and graphs. This enabled me to tabulate and double-check numerical results
from each class. For ease of comparison I designed tables that placed the results from each class
and each questionnaire in side-by-side columns, using percentages to enable direct comparison
between the classes. These handwritten notes were transferred to computer and made into a
series of bar graphs, colour-coded for the two classes. I completed this organization of raw data

for every exercise and reflection that contained a quantitative component.

I next turned to the organization of the qualitative data for each exercise. As noted, I transcribed
the raw data directly to a computer, creating a series of summaries and tables. The tables were
designed to facilitate comparisons between the classes and to note similarities and differences

between them in terms of language use, length of response, and quality of response.

Below is a description, first of the quantitative data analysis followed by the qualitative data

analysis noting the relationship between them and how one set of data informed the other.

Quantitative Data

The quantitative data assisted in providing a context and frame for the descriptive qualitative
data. It provided an enhanced portrait of each class with respect to specific composition
(demographics), individual and group assumptions (starting points) and their shift (progression
over the term of the course and end-point positions), individual and group conflict styles (starting

points/demographics), the progression of skills development (self-assessment over the course of
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the term) and practical outcome results (outcomes). It also provided a visual and numeric way of
comparing the two classes where the nature and quality of response was not at issue. The
quantitative data gathered around effectiveness of exercises and personal growth experienced
contributed significantly to understanding the possible impact of the musical interventions. It
also provided the statistical skeleton that was more fully fleshed out by the concurrent layers of

descriptive qualitative data.

From the quantitative data I was able to note the similarities and differences between the two
classes in exercises where no music-based interventions had been used as opposed to those in
which music-based modalities had been utilized. I was able to note patterns that may have
resulted from the use of the music-based interventions and to note the variation in results

between the two classes in role-play outcomes after music-based modalities had been introduced.

Data analysis consisted of extracting, organizing, and tabulating percentage results within and
between classes from specific exercises in terms of results achieved and by comparing responses
from the T-1 starting point of the first class to the T-2 end point of the last class over the 11 week
period. This enabled me to see where shifts or changes had occurred although not the nature and

quality of the shift or change, which only emerged from the descriptive narratives.

The quantitative data took on more nuanced meaning once I had analysed and synthesized the
qualitative data from this phase of the study. Patterns and themes that emerged from the

qualitative data were then used as the lens through which the quantitative data was once again
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viewed and re-analysed. As with the qualitative data, the quantitative data were read and reread

multiples times.

The quantitative data provided me with time-related data — specifically snapshots from the start
of the course (pre-intervention) to the end of the course (post-intervention) — in order to gauge
changes between those two time periods. The data also assisted in comparing responses among
and between classes. It further enabled me to gauge individual and group reactions to the use of

music with respect to facilitating exercise objectives and students’ learning processes.

Qualitative Data

With respect to analyzing the qualitative data, I used a similar method to the musician
interviews. I applied a grounded theory-informed approach as well as a content analysis
approach (Miles and Huberman, 1994). Given the exploratory nature of the study and the
research questions asked, content analysis was appropriate in examining answers to
questionnaires, while the grounded theory approach facilitated a systematic, dense, explanatory

exploration.

I first engaged in an unrestricted, open coding of the data followed by multilayered coding
frames. During the open coding phase, I read through the data summaries and tables several
times. I began to categorize the data according to emerging themes. From the Starting and End
Points Questionnaires, for example, these emerging themes included “assumptions about self”,

“assumptions about others”, “assumptions about process/goal/outcomes”. Properties were

established for each code. With respect to “assumptions about self”, for example, these
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properties related to identity, behaviour, personal capabilities. With respect to “assumptions
about others”, these related to expectations of and attributions to others. With respect to
“assumptions about process/goal/outcome” these properties related to the purpose of the process,

behaviour in process, and what was needed for success in process.

The research questions also provided categories for data coding related to shift and change in
participants’ cognition and affect. Other categories related to depth of descriptive expression,
personal insights and barriers to engagement related to the artistic processes. I highlighted
examples of participants’ words that related to each of the categories and colour-coded recurring

words and phrases related to theme categories.

The analysis of the qualitative data involved multiple readings of each reflection and
questionnaire completed by the students and organizing of the data through a series of coding
processes. I first read the reflections in the same order in which the students had written them.
This provided me with a sense of how their language and responses changed over of the course
of the term. It also provided me with a better sense of emerging themes arising as the course
progressed. These themes related to changes or shifts in the students’ thinking and behaviour
within the dispute resolution context, and with respect to a reframing of their professional
identities. Given the volume of information collected, I separated general reflective data from

the responses that specifically related to the music-based exercises.

The concepts identified during open coding were broken down in the next phase of analysis into

further categories and sub-categories of textual data and sorted into groups of similar or related
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phenomena. Having transcribed verbatim student responses into the tables and summaries
described above, I was able to colour code for recurring themes and expressions as a way of
creating these categories. Categories arose both from question areas in the reflections as well

from the data itself.

I analyzed the data through these coding frames, looking for similarities and differences between
and within the two data sets and for new connections between the categories and subcategories
related to what the students said regarding shift and change. I specifically noted the context in
which any reported shift or change had occurred, what conditions had been present, and the
actions and consequences that had arisen as a result. From these patterns it became possible for
me to begin to generate tentative hypotheses or statements of relationships between phenomena.
I also looked for variations or contradictions in the data. The overall process was one of constant
comparison (Glaser and Strauss, 1967; Berg, 2001) between category development and the larger
body of data, with continual checking and questioning of emerging themes and tentative theories

(Berg, 2001; Marshall and Rossman, 2011).

Once I had completed this analysis and synthesis, I was in a position to identify emerging
themes, to begin to develop these themes into a tentative theory grounded in the data, and to
consider the broader implications of the research. Those themes, implications, conclusions and

related recommendations are set out in the chapters that follow.
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ETHICAL CONSIDERATIONS

The research project was reviewed and approved for compliance to ethics protocols by the
Human Participants Review Subcommittee of York University’s Ethics Review Board and
conformity to standards of the Canadian Tri-Council Research Ethics guidelines. I obtained

certificates of ethics approval from the Office of Research Ethics.

There were no serious ethical threats posed to any of the participants or their well-being by the
study. A priority throughout the study was protecting participants’ rights. This was
accomplished through ensuring that the purpose of the study had been fully explained to all
potential participants in both phases of the research and that informed written consent had been
received from each of them. The musicians interviewed in Phase One of the research study had
the choice of being named or remaining anonymous, and each indicated his or her preference on
the informed consent document. Participants in Phase Two remained completely anonymous
and I was committed to keeping their names and other significant identity characteristics of the
sample institution confidential. All research-related records and data were securely stored; I was
the only person with access to this data, including all hard copies of original documents, all
original audio files, electronically-generated data and computer back-up. In this manner I took

all necessary steps to protect the participants and the information related to the study.

ISSUES OF TRUSTWORTHINESS
Throughout the study I was aware of the need to strive to control for potential biases in the
design, implementation, and analysis of the study. This was particularly so, as I played a number

of roles in this study as course and study designer, teacher, researcher, and as a musician.
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In seeking to establish the trustworthiness of the study, I made my best efforts to ensure its
credibility (validity) through triangulating data sources as well as through data collection
methods. The data was gathered from multiple sources and by multiples methods in order to
generate the fullest, richest picture of the subject matter under study. The methodological
approach was a mixed methods design that included quantitative as well as qualitative data

sources and analysis of that data to ensure maximum breadth and depth.

With respect to the issue of dependability (reliability) of the findings, the chief concern was to
ensure that the findings of this study — the first of its kind within the legal context — were
consistent with the specific data collected. To respond to this issue I documented my procedures
and maintained an audit trail through the use of a research journal that recounted the evolution of
my thinking and documented the rationale for choices and decisions that I made during the
research process (Lincoln and Guba, 1985, p. 317). Maintaining such an audit trail accords with
what Merriam refers to as “transparency of method” (Merriam, 2002, p. 21). My research

journal and notes provide a route back to the original data.

LIMITATIONS OF THE STUDY

Being aware of limits is an essential part of the research process. This study had several limiting
conditions which are set out below. As a study being done in what Robson (2011) refers to as a
“real-world” setting, modifications and adaptations were required to fit the requirements of the

moment as the teaching course progressed and other needs arose related to the course.
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As a single researcher with my own subjective assumptions, interests, and perceptions,
researcher bias was a possibility. I hoped to minimize any perception of such bias by choosing a
methodological approach that mixed statistical data collection and analysis with descriptive data
gathered from multiple sources. As well, I chose to use the data gathered from the five
professional musicians rather than rely solely on my experiences as a musician as the source of

data within the study.

Participant bias was minimized by the timing of the request for participation in the teaching
study. As noted previously I did not seek potential participants for the phase two teaching study
until the course had been completed. This was done to minimize several potentialities: that
students would write their reflections to provide me, as researcher, with responses they might
have believed I wanted to receive; that they would fear their course mark was dependent in any
way on participation in the study; and that cross-talk between the classes might be increased and
skew the results. At the same time, [ acknowledge that students in law school taking parallel
classes do talk with each other; given the naturalistic environment of the study I could not

prevent or limit such cross-talk.

One of the main limitations of the study related to the fact that this course was being taught in
the context of a larger program of study. Numerous other factors and dynamics were operating
on the students to influence their cognitive and behavioural development. As a result, it is not
possible to suggest that any changes that occurred in students’ mindsets and behaviours were

attributable to this course specifically.
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Another possible limitation relates to the sample size. A small sample size can result in a limited

ability to generalize from a study to other groups and other programs.

A final limitation relates to running this study within the context of a course that had other
teaching and learning objectives, namely the requirement of a research paper. This limited the
time available for further music-based modalities and my ability to build the modalities in an
optimally intensive and progressive fashion. It would be ideal to run the study again with a fully
arts-immersed pedagogy using an appropriately-related evaluation method independent of any

other academic constraints.

It is my hope that this work will be useful for the legal education and conflict resolution field and

can be explored further in future research.

SUMMARY OF THE CHAPTER

This chapter has set out a detailed description of the research methodology used in this
comparative teaching study. A mixed methods approach was taken to the two-part research
project:

(a) to explore ensemble music-making in relation to dispute resolution and to use the
findings from this inquiry in the design of a music-based experiential learning
curriculum; and

(b)  to study the possible impact of music in the teaching and learning of dispute
resolution.

There were two purposively selected research populations — five professional ensemble

musicians from different musical genres who participated in semi-structured interviews, the
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results of which informed the design of the music-based teaching intervention, and two classes
(twenty-one students and seventeen students respectively) of first year law students who had

elected to study dispute settlement in their second term.

Three primary data collection methods were used — interviews, questionnaires/surveys and
descriptive reflections, as well as my own observational data. These data were reviewed,
analyzed and interpreted using a content analysis and grounded theory-informed approach. 1
accounted for credibility and dependability through a variety of strategies including data source

and method triangulation.

My research question and purpose formulation as well the literature review guided the
development of a conceptual framework for the design and analysis. An analysis of the data led
to themes and practical implications of those themes with specific findings and recommendations

following in the next chapters.
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CHAPTER FOUR - EMERGING THEMES

PREFACE

This study compared two different pedagogical methods of teaching dispute resolution to first
year law school students. The purpose of the study was to explore whether and how music could
enhance and transform individuals’ attitudes toward and abilities to address conflict situations.
The study asked four questions related to the research purpose and was designed to explore:

1) key characteristics of effective collaborative music-making and capacities most valued by
collaborative music-makers to achieve effective ensemble outcomes;

2) whether the negotiation and problem-solving skills and behaviours of ensemble music-
making are learnable by adults who are not musicians;

3) whether such skills learned in a musical environment are transferrable to a non-musical
environment in which there are complex conflictual situations; and if so

4) whether such practices, once learned, can change cognitive frames and affect, and thus
lead to more effective behaviour and more desirable outcomes.

As set out in Chapter Three, interviews with five musicians were conducted to address the first
research question. Five themes emerged from those interviews related to key characteristics of
effective collaborative music-making and capacities most valued by collaborative music-makers
to achieve effective ensemble outcomes. These findings were used to design the musical
experiences in the comparative teaching study that followed. As further set out in Chapter
Three, both classes were introduced to collaborative metaphors for negotiation and problem-
solving in place of more traditional competitive and combative metaphors. Group A was
specifically introduced to the music-based metaphor “negotiation and problem-solving as

ensemble music-making” and of