Fordham International I.aw Journal

Volume 21, Issue 5 1997 Article 8

China’s Copyright System: Rising to the Spirit
of Trips Requires an Internal Focus and WTO
Membership

Julia Cheng*

Copyright (©)1997 by the authors. Fordham International Law Journal is produced by The Berke-
ley Electronic Press (bepress). http://ir.lawnet.fordham.edu/ilj



China’s Copyright System: Rising to the Spirit
of Trips Requires an Internal Focus and WTO
Membership

Julia Cheng

Abstract

This Note examines the current state of China’s intellectual property rights protection as it
relates to copyright. Part I evaluates existing measures used in enforcing copyright protection in
China, such as the General Agreement on Tariffs and Trade ("GATT”), the Agreement on Trade-
Related Aspects of Intellectual Property Rights ("TRIPs”), and various U.S. trade sanctions. Part
IT describes major policies affecting China’s copyright system and address the inherent factors
underlying China’s inability to enforce copyright protection, including a lack of cultural and eco-
nomic incentives and difficulties in administrative enforcement. Part II then proceeds to discuss
China’s judicial system and education as alternative methods to solving China’s problem of copy-
right piracy. In addition, Part II introduces joint ventures as defined in China’s laws and implicated
in Sino- U.S. intellectual property agreement. Finally, Part II explores the mechanisms involved in
WTQO’s dispute resolution system. Part III argues that TRIPs and U.S. trade sanctions are no longer
the appropriate tools for combating China’s piracy problems. In light of the country’s present intel-
lectual property environment, strategies such as education and joint ventures, and the enhancement
of the judicial system will serve as effective cures to the piracy problem. Part III further argues
that WTO membership is beneficial to the future enforcement of copyright protection in China.
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We take copyright violations very seriously, but when it comes
to copying a disk, most Chinese people don’t see what’s
wrong.'

INTRODUCTION

With the adoption of the Open Door Policy? in 1979, the
People’s Republic of China® (“China”) was ready to come out of
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1. See Seth Faison, China Turns Blind Eye to Pirated Disks, N.Y. TiMEs, Mar. 28, 1998,
at D2 (quoting Xu Guoji, senior official in Shanghai’s Industrial and Commercial Ad-
ministration commenting on recent boom in movie piracy).

2. See Symposium by Shanghai Foreign Investment Commission, Opportunities for
Foreign Investment and the Process in Shanghai (Sept. 9, 1988) [hereinafter Shanghai Sym-
posium] (proposing that China’s economic structure has ripened for foreign invest-
ment). The Open Door Policy, implemented by the Chinese government in 1978, was a
policy of reform geared toward opening China’s economy to the outside world. Id.
Beginning in 1979, China opened up the southern coastal provinces of GuangDong
and Fu Jian to foreign investment. Id. Later on, in 1980, China set up Special Eco-
nomic Zones in Shan Tou, Shen Zhen, Xia Men, and Zhu Hai to attract foreign invest-
ment and technology transfer. Id. In 1984, the Chinese permitted foreign investors to
form enterprises in several coastal cities. Id.

3. In this Note, “China” refers to the People’s Republic of China excluding Hong
Kong. See Minc K. CHAN & Davip J. Crark, THE Hong Kong Basic Law 3-5 (1991)
(explaining that after some 140 years under British colonial rule, Hong Kong would
revert to China in 1997 and be treated as Special Administrative Region of China from
1997 to 2047). Having a population of over 1.2 billion, China is the fastest growing
major economy in the world, with growth rates averaging more than 10% beginning in
the early 1990s. See U.S. China Trade Relation (June 17, 1997) (reporting statement of
U.S. Trade Representative Charlene Barshefsky to House Ways and Means Trade Sub-
committee), available in 1997 WL 11233854 [hereinafter U.S. China Trade Relation)
(briefing China’s economic status). Despite Hong Kong's return to China in 1997,
China’s intellectual property regime does not extend to Hong Kong. Se¢ Tom Hope,
Agreement on IP Regime for Hong Kong Post 1997, IP Asia, Feb. 1996, at 24 (discussing state
of Hong Kong's laws for protection of patents, registered designs, and copyrights after
1997). Instead, Hong Kong has its own set of copyright laws that are modeled closely to
the British system. /d.
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economic isolation and welcome foreign investment, trade, and
the transfer of technology.* As a developing nation struggling to
modernize, China recognized the importance of international
trade to its effort to develop economically.’ The Chinese gov-
ernment was anxious to strengthen its intellectual property sys-
tem because failure in this area had hindered its efforts in pro-
moting international trade, including gaining entry into the
World Trade Organization (“WTO”).® To make the business en-
vironment more attractive to foreign investors, China began to
remodel its economic and political infrastructures based on in-

4. See Janiece Marshall, Current Developments in the People’s Republic of China: Has
China Changed?, 1 TransNaT'L L. 505, 508-09 (1988) (explaining that after Mao Tse-
Tung’s death in 1976, Deng Xiaoping and his allies had decided to revitalize China’s
faltering economy through incorporation of foreign technology and investment). This
policy is antithetical to China’s previous policies of isolation and exclusion under Mao
Tse-Tung’s regime. Id.

5. Id. at 543. During the period starting with the Communist Revolution in 1949
and continuing until 1978, Chinese economy resorted to self-reliance, and limited its
foreign trade relationships to a only a few other nations that had similar political inter-
ests, such as Albania, North Korea, and North Vietnam. See Sang Bin Xue & George D.
Wilson, Capital and Techonology: China Rejoins the Modern Business World — An Analysis of
China’s Equity Joint Venture Law, 25 U.S.F. L. Rev. 511, 514 (1991) (describing China’s
economic reform in light of its ideology and history). As the government embarked on
its modernization program in 1978, however, China realized the importance of foreign
trade as the source of foreign capital necessary to finance the importation of foreign
technology which the government considered crucial to China’s economic develop-
ment. See Marshall, supra note 4, at 508-09 (discussing the events preceding China’s
decision to attract foreign participation in its economic development).

6. Final Act Embodying the Results of the Uruguay Round of Multilateral Trade
Negotiations, Apr. 15, 1994, LEcAL INSTRUMENTS — REsuLTs oF THE URucuay Rounp vol.
1 (1994), 33 I.L.M. 1125 (1994). The successor to GATT, the World Trade Organiza-
tion (“WTQ"), is an umbrella institution with a firm constitutional basis whose duties
include administering all relevant GATT codes, agreements, and understandings. Id. at
1144-45. See Andreas F. Lowenfeld, Remedies Along with Rights: Institutional Reform in the
New GATT, 88 Am. J. INT'L L. 477, 478-79 (1994) (discussing status of WTO in interna-
tional trade community). Although the WTO replaced the GATT as the foremost
watchdog of world trade, the GATT still exists as a provisional trade agreement with its
authority grounded in the President’s treaty making powers. Id.; see Joseph Kahn &
Helene Cooper, China Plans to Cut Tariffs, End Quotas in Bid to Join Trade Group, WALL
St. J., Nov. 20, 1995, at A10 (reporting that China’s poor efforts at enforcing intellec-
tual property rights posed obstacle to gaining entry to WI'O). During the Asia-Pacific
Economic Co-operation Organization meeting in Tokyo, the United States mentioned
China’s poor intellectual property enforcement as one of its two reservations (the other
being market access) about China’s bid to join the WTO. Id. China believed that WTO
membership would enhance its status in the global economic environment and reduce
foreign trade barriers against its exports. See Clifton Wharton Jr., Editorial, Admitting
China to WTO, . Com., Oct. 30, 1997, at 6A (questioning degree of WT'O membership’s
attractiveness to China in terms of making it conform to WTO’s rules).
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ternationally accepted principles of the Western” world.?
Among the results were China’s enactment of the Trademark
Law® in 1982, the Patent Law'® in 1984, and the Copyright Law
in 1992."

Intellectual property piracy'? had pushed the United States
and China to the verge of major trade wars three times between
1990 and 1997.'® While U.S. investment in China had grown
since the 1980s, its trade deficit with China had also continually
expanded.'* Relying heavily on the export of intellectual prop-
erty products to offset its trade deficits in the world market, the
United States had ample reason to see that its intellectual prop-
erty products served a similar function in the Chinese market.'®

7. See THE OxrForp ENGLIsH DicTionary 165 (2d ed. 1989) (defining Western as
that which is “of or pertaining to the non-Communist states of Europe and America.”)

8. See Marshall, supra note 4, at 543 (critiquing China’s stance on developing its
economic system).

9. Trademark Law of the People’s Republic of China (1982), as amended by Deci-
sion of the Standing Committee of the National People’s Congress Concerning Amend-
ments to the Trademark Law (1993), translated in CHiNA L.aw REFERENCE SERVICE ref.
no. 56100/93.07.01 [hereinafter Trademark Law].

10. Patent Law of the People’s Republic of China (1984), as amended by the Stand-
ing Committee of the National People’s Congress (1992), translated in CHINA LAw REF-
ERENCE SERVICE ref. no. 5100/92.09.04 [hereinafter Patent Law].

11. Copyright Law of the People’s Republic of China (1990), translated in CHINA
Law REFERENCE SERVICE ref. no. 5100/90.09.07 [hereinafter Copyright Law].

12. See Rengan Shen, Combat Piracy and Safeguard the Rights and Interests of Authors, 4
CriNa PaT. & TRADEMARKS 5, 5 (1994) (defining piracy in light of intellectual property).
According to the author, piracy, in its legal context, refers to the stealing of other peo-
ple’s mental labor for profitmaking purpose. Id. Note, however, that the U.S. legal
norm accords a broader definition of piracy. See BLack’s Law Dicrionary 482 (6th ed.
1990) (defining piracy as “unauthorized and illegal reproduction or distribution of
materials protected by copyright, patent, or trademark law.”).

13. See June Cohan Lazar, Protecting Ideas and Ideals: Copyright Law in the People’s
Republic of China, 27 Law & PoL'y INT’L Bus. 1185, 1188-91 (1996) (noting that U.S.’s
dissatisfaction with China’s intellectual property enforcement had invoked U.S. threats
of trade sanctions in 1992, 1995, and 1996, respectively). The trade sanction in 1992
was instigated by the United States’ disappointment with China’s serious neglect in en-
forcing copyright protection of U.S. works, particularly computer software programs.
See Kim Newby, The Effectiveness of Special 301 in Creating Long Term Copyright Protection for
U.S. Companies Overseas, 21 Syracusk J. INT'L L. & Cowm., 29, 4142 (1995) (delineating
China’s history with U.S. trade sanctions). In late 1994 and 1995, the United States
threatened multi-billion dollar trade sanctions for Chinese products as punishment for
China’s poor enforcement of its intellectual property laws. Id.

14. See Orrice oF THE U.S. TRADE REPRESENTATIVE, 1995 NATIONAL TRADE ESTIMATE
RePORT ON FOREIGN TRADE BArriErs 43 (1995) (reporting that U.S. trade deficit with
China grew from US$18.3 billion in 1992 to US$22.8 billion in 1993).

15. See Alan S. Gutterman, The North-South Debate Regarding the Protection of Intellec-
tual Property Rights, 28 WAKe Forest L. Rev. 89, 104 (1993). In the period since World
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China also recognized the importance of intellectual property
rights protection for the development of its science, technology,
and culture, and for the proper functioning of its social-market
economy.'® Despite the recognition by both the United States
and China of the need to enhance China’s intellectual property
system, China’s piracy condition worsened.!’

This Note examines the current state of China’s intellectual
property rights protection as it relates to copyright. Part I evalu-
ates existing measures used in enforcing copyright protection in
China, such as the General Agreement on Tariffs and Trade'®

War II, U.S. exports which “rely heavily on intellectual property . . . protection (chemi-
cals, pharmaceutical, computers, software, sound recordings, books, movies, and scien-
tific equipment) ha[ve] more than doubled . . ..” Id. at n.104 (quoting Harry B. Ensley,
Intellectual Property Rights in GATT, 15 NEw MATTER 1, 10 (1990)). See Export Policy:
U.S. Export Growth Likely to Continue Over Five-Year Period, Commerce Says, INT'L. TRADE REP.
(BNA), Apr. 26, 1995, at d10 (reporting U.S. exports to emerging markets such as
China and India will surpass combined exports to European Union and Japan by year
2000). The United States Commerce Department indicated that despite predicted
strong growth in exports over the next five years, the nation’s trade deficit is unlikely to
decrease. Id. Consequently, U.S. policy on exports will focus heavily on reducing the
U.S. trade deficit through increasing the United States’ market access to countries that
maintain chronic trade surpluses with the United States, particularly China and Japan.
Id.

16. See Rouse & Co., Hong Kong, PRC: Eleven Intellectual Property Decisions, 1P Asia,
Oct. 31, 1994, at 9 (setting forth reasons for strengthening intellectual property protec-
tion in China).

17. See Andrew J. McQall, Copyright and Trademark Enforcement in China, 9 TRANs-
NAT'L Law 587, 594-95 (1996) (discussing U.S. efforts to curb piracy in China between
1991 and 1994). Estimated losses for U.S. industries in China due to copyright infringe-
ment for 1993 were US$415 million, with software companies alone losing US$225 mil-
lion. See U.S. Decision to Place China on Priority Watch List Criticized, INT'L TRADE DaiLy
(BNA) (Intellectual Property Dec. 3, 1993). This estimate was made by the Interna-
tional Intellectual Property Alliance (“IIPA”), a Washington-based watch group com-
prised of eight trade associations. /d. In 1994, the total estimated losses due to Chinese
copyright infringement totaled US$866 million. See Enforcement News, IP Asia, April
1995 at 43 (presenting chart depicting IIPA estimated trade losses due to copyright
piracy). In 1995, estimated losses due to Chinese piracy climbed to US$1.84 billion,
with business software losses accounting for US$250 million of that total. See Marcus W.
Brauchli, China Could Face U.S. Trade Sanctions of Over $2 Billion Due to Piracy Loses, WALL
St. J., Feb. 26, 1996, at A9 (using estimates from the IIPA on total losses and from
Software Publishers’ Association for estimated software losses).

18. General Agreement on Tariffs and Trade, opened for signature Oct. 30, 1947,
61 Stat. A3, 55 U.N.T.S. 187 (1950) [hereinafter GATT]. The GATT is an international
arrangement under which over 100 governments have negotiated agreed-upon norms
for international trade. See JouN H. JacksoN, WoRLD TRADE AND THE Law oF GATT 9-17
(1969) (positing GATT as arising out of need to cure chaotic restrictions in over-all level
of international trade stemming from unilateral acts by nations to promote trade). The
GATT'’s goal is to liberalize trade in a multilateral context. Id.
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(“GATT”), the Agreement on Trade-Related Aspects of Intellec-
tual Property Rights'® (“TRIPs”), and various U.S. trade sanc-
tions. Part II describes major policies affecting China’s copy-
right system and address the inherent factors underlying China’s
inability to enforce copyright protection, including a lack of cul-
tural and economic incentives and difficulties in administrative
enforcement. Part II then proceeds to discuss China’s judicial
system and education as alternative methods to solving China’s
problem of copyright piracy. In addition, Part II introduces
joint ventures as defined in China’s laws and implicated in Sino-
U.S. intellectual property agreement. Finally, Part II explores
the mechanisms involved in WTO’s dispute resolution system.
Part III argues that TRIPs and U.S. trade sanctions are no longer
the appropriate tools for combating China’s piracy problems. In
light of the country’s present intellectual property environment,
strategies such as education and joint ventures, and the enhance-
ment of the judicial system will serve as effective cures to the
piracy problem. Part III further argues that WI'O membership
is beneficial to the future enforcement of copyright protection
in China.

1. COPYRIGHT LAW AND CHINA

Since the enactment of its first set of Copyright Laws in
1991, China has taken numerous steps toward setting up a copy-
right system comparable to international standards.?® Copyright
protection at an international level had its inception in 1886
with the Berne Convention,?! which creates a union of member
nations for multilateral protection of each state’s literary and ar-
tistic works.??* Beginning in the 1970s, several Western nations
undertook the effort to revise the existing conventions to

19. Agreement on Trade-Related Aspects of Intellectual Property Rights, 33 L.L.M.
1197, in General Agreement on Tariffs and Trade: Multilateral Trade Negotiations Fi-
nal Act Embodying the Results of the Uruguay Round of Trade Negotiations, Apr. 15,
1994, 33 I.L.M. 1125, Annex 1C [hereinafter TRIPs].

20. See Lulin Gao, China and the TRIPs Agreement, 1 CHINA PAT. & TRADEMARKS 5, 6-
9 (1997) [hereinafter China & TRIPs] (describing China’s efforts to enhance intellec-
tual property protection between 1983 and 1997).

21. Berne Convention for the Protection of Literary and Artistic Works, as revised
at Paris 1971, 828 U.N.T.S. 221 [hereinafter Berne Convention].

22. See CraiG Jovce ET AL., CoPYRIGHT Law 611 (3d ed. 1994) (discussing Berne
Convention).
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strengthen intellectual property protection.?® One of the results
of such efforts is TRIPs, an international agreement that in-
cludes provisions protecting a wide range of intellectual prop-
erty rights.?* Despite China’s unfamiliarity with the concept of
copyright,?® China managed to closely model its copyright laws
on the TRIPs standard.?® In creating its copyright system, China
experiences both internal and external pressures pushing the
country in opposite directions along the path of copyright en-
forcement.?”

A. International Agreements on Copyright

The history of international intellectual property protection
conventions dates back to the late 1800s.2® The Berne Conven-
tion provided the first comprehensive set of international stan-
dards for copyright protection.?® Concluded at the Uruguay
Round of GATT in 1994, TRIPs incorporates the substantive pro-
visions of the Berne Convention, and serves as the present
benchmark for international protection of intellectual prop-
erty.3°

23. See THE GATT Urucuay Rounp: A NecoTiaTiNnG History (1986 - 1992) 2249
(Terence P. Stewart ed., 1993) [hereinafter Stewart] (describing efforts by developed
countries to revise intellectual property treaties).

24, See Lulin Gao, TRIPs and Intellectual Property Studies in China, 4 CHINA PAT. &
TRADEMARKS 10, 11 (1994) [hereinafter TRIPs and IP Studies] (providing background on
TRIPs and its requirements).

25. See Shen, supra note 12, at 6 (analyzing mentality of people carrying on pirat-
ing activities in China).

26. See Michael N. Schlesinger, Intellectual Property Law in China: Part I — Complying
with TRIPs Requirements, 19 E. Asian Exec. Rep. 1, 9 (1997) (arguing that China’s copy-
right laws substantively comply with requirements in TRIPs).

27. See Michael Yeh, Up Against a Great Wall: The Fight Against Intellectual Property
Piracy in China, 5 MINN. J. GLoBAL TraDE 503, 524 (1996) (mentioning U.S. use of trade
sanctions in pressuring China to establish intellectual property system that would be
costly for China).

28. See Paris Convention for the Protection of Industrial Property, March 20, 1883,
13 US.T. 1, T.LA.S. No. 4931, revised, July 14, 1967, 21 U.S.T. 1583, 828 U.N.T.S. 305
[hereinafter Paris Convention] (indicating that Paris Convention was opened for signa-
ture in 1883 and last revised in 1967); see also Berne Convention, supra note 21, 102
Stat. 2853, 828 U.N.T.S. 221 (indicating that Berne Convention was opened for signa-
ture in 1886).

29. See JOYCE ET AL., supra note 22, at 984 (providing brief overview on history and
provisions in Berne Convention).

30. See Stewart, supra note 23, at 2245 (stating that goal of TRIPs was to “formulate
a multlateral agreement on minimum levels of protection for intellectual property
rights”).
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1. The Berne Convention for the Protection of Literary and
Artistic Works

Established in 1886, the Berne Convention was the earliest
attempt to protect copyright at an international level.*® The
Berne Convention created a union of member nations for multi-
lateral protection of each member state’s literary and artistic
works.??> While the Berne Convention does not govern the pro-
tection of a work in its country of origin, it requires that the work
be protected without formalities outside its country of origin.?®
Finally, the Berne Convention requires its signatories to protect
certain exclusive economic® and moral rights,®*® with a mini-
mum protection of life plus fifty years, or fifty years from publica-
tion for anonymous and pseudonymous works.?®

2. Agreement on Trade-Related Aspects of Intellectual
Property Rights

Through TRIPs, Western nations seek to bolster intellectual
property protection at the international level.>” The agreement
provides protection for intellectual property rights such as copy-
rights®® and trademarks.®® TRIPs also stresses on the domestic
enforcement of intellectual property laws in its member coun-
tries.*

31. See JovcE ET AL., supra note 22, at 984 (providing brief overview of Berne Con-
vention).

32. Berne Convention, supra note 21, art. 1, at 225. Scientific works, architecture,
and works of applied art also qualify as “literary and artistic works” for protection under
the Berne Convention. Id. art. 2(1) at 227. The Convention, however, excludes from
protection “news of the day or . . . miscellaneous facts having the character of mere
items of press information.” Id. art. 2(8) at 229.

33. Id. art. 5(2) at 232.

34. Id. arts. 8, 9(1), 11(1), 11ter, and 12 at 239, 239, 241, 243, and 243. Economic
rights refer to the right to translation, reproduction, public performance, and adapta-
tion. Id.

35. Id. arts. 6bis(1) and (2) at 235. Moral rights refer to the right to attribution
and the right of integrity. Id. art. 6bis(1) at 235.

36. Id. arts. 7(1) and (3) at 235 and 237.

37. See Stewart, supra note 23, at 2249 (reporting that.Western nations believed
their domestic intellectual property interests had been undermined by piracy and coun-
terfeiting in foreign markets).

38. TRIPs, supra note 19, arts. 9-14, at 33 1.L.M. 1202-03.

39. TRIPs, supra note 19, arts. 15-21, at 33 L.L.M. 1203-05.

40. See TRIPs & IP Studies, supra note 24, at 11 (discussing how China should im-
plement its intellectual property legislation to bring its intellectual property system in
compliance with TRIPs).
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a. Origin of TRIPs

Concluded at the Uruguay Round of GATT in 1994,*' TRIPs
was the result of efforts by several Western nations*? to provide a
unified set of standards for international intellectual property
protection.*® TRIPS stemmed from the United States and other
Western countries’ dissatisfaction with existing intellectual prop-
erty conventions during the 1970s.** Believing that these con-
ventions failed to adequately protect intellectual property rights,
the Western countries insisted that upon strengthening the trea-
ties with amendments providing more effective enforcement of
intellectual property laws and formal dispute mechanisms to as-
sure compliance with its terms.** The Western nations, however,
were unsuccessful in their attempts to strengthen international
intellectual property conventions.*® Consequently, in 1986, the
delegates to the Uruguay Round negotiations placed trade-re-

41. See Judith H. Bello & Alan F. Holmer, “Special 3017: Its Requirements, Implementa-
tion, and Significance, 13 ForpHAM INT'L L.J. 259, 275 n.2 (1990) (discussing function of
Uruguay Round). The Uruguay Round refers to a series of multilateral trade negotia-
tions aimed at strengthening GATT. Id. Launched on September 29, 1986, in Punta
del Este, Uruguay, and concluded on December 15, 1993, the Uruguay Round nego-
tiatons replaced GATT with WTO. See Jared R. Silverman, Multilateral Resolution Over
Unilateral Retaliation: Adjudicating the Use of Section 301 Before the WTO, 17 U. Pa. J. INT'L
Econ. L. 233, 294 n.100 (providing comprehensive background on Uruguay Round).

42. See Stewart, supra note 23, at 2249 (noting Western nations that sought to re-
vise existing intellectual property conventions included United States, Canada, and
countries from Europe).

43. See China & TRIPs, supra note 20, at 6 (summarizing events leading to TRIPs).
The suppression of trade in counterfeit goods appeared for the first time on the agenda
of GATT negotiations in 1973 its Tokyo Round. Id. The negotiation continued at the
Uruguay Round of GATT, which began in 1986 and ended in 1994, and led to the
conclusion of TRIPs. 7d.

44. See Stewart, supra note 23, at 2247-59 (describing efforts by Western nations to
revise non-GATT related intellectual property conventions). The United States, Can-
ada, and countries from Europe attempted to revise the Paris Convention. Id. Signed
in 1883 and last revised in 1967, Paris Convention requires each member state to offer
the same protection to the inventions, trademarks, and other subject matter of indus-
trial property of the nationals of the other member States as it accords to those of its
own nationals. Id. Berne Convention was the other treaty heavily criticized by the de-
veloped countries for its lack of effective enforcement and formal dispute settlement
provisions. Id.

45. Id. at 2249,

46. Id. at 2249-50. Attempts to revise the Paris Convention failed due to contrast-
ing views of the patent system held by the developed and developing countries. Id.
Although the World Intellectual Property Organization had drafted a treaty on dispute
settlement to govern all the treaties it administers, including the Berne Convention, the
signatory parties never formally adopted the treaty. Id.
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lated intellectual property on its agenda as one of the principal
new topics for discussion, and concluded with the WI'O’s agree-
ment on TRIPs in 1994.%7

b. Requirements Embodied in TRIPs

Overall, TRIPs focuses on the domestic legislation and en-
forcement of intellectual property rights in its member coun-
tries.*® With the exception of moral rights,*® TRIPs incorporates
both the minimum standards of, and the Appendix to, the Berne
Convention.’® TRIPs, however, extends its area of protection by
adding computer programs®' and compilations of data®? to the
list of protectable literary artistic works.>® In addition, while the
Berne Convention does not explicitly protect neighboring
rights,5* TRIPs does extend protection to these rights, including

47. See China & TRIPs, supra note 20, at 6 (describing emergence of intellectual
property protection as important topic in GATT negotiations).

48. See TRIPs & IP Studies, supra note 24, at 11 (discussing China’s effort to comply
its intellectual property system with TRIPs).

49. See JOYCE ET AL., supra note 22, at 610 (defining elements of moral rights).
Moral rights refer to the rights to attribute, disseminate, and the right to prevent distor-
tions, modifications or changes. /d.

50. TRIPs, supra note 19, art. 9(1), at 1201. For copyright and related works,
TRIPs states that “[m]embers shall comply with Articles 1 through 21 of the Berne
Convention (1971) and the Appendix thereto.” Id. See JOovcE ET AL., supra note 22, at
985 (discussing provisions in Berne Convention). The Convention sets forth the sub-
stantive provisions in its main text, and addresses special provisions for developing
countries in its appendix. Id.

51. TRIPS, supra note 19, art. 10(1) at 1201. Article 10(1) provides that
“[c]omputer programs, whether in source or object code, shall be protected as literary
works under the Berne Convention (1971).” Id.

52. Id. art. 10(2) at 1201. Article 10(2) reads:

Compilations of data or other material, whether in machine readable or other

form, which by reason of the selection or arrangement of their contents con-

stitute intellectual creations shall be protected as such. Such protection,
which shall not extend to the data or material itself, shall be without prejudice

to any copyright subsisting in the data or material itself.
1d.

53. Id. art. 9(1) at 1201. Article 2 of the Berne Convention requires members to
protect the copyright of “literary and artistic works [which] shall include every produc-
tion in the literary, scientific, and artistic domain, whatever may be the mode or form of
its expression,” which includes scientific works, architecture, and works of applied art.
Berne Convention, supra note 21, art. 2 at 227.

54. See WIPO GLoOssArY OF TERMS OF THE LAw OF COPYRIGHT AND NEIGHBORING
RicHTs 164 (1980) [hereinafter WIPO Glossary] (defining neighboring rights). Neigh-
boring rights generally refer to the rights of performers in their performances, the
rights of producers of phonograms (i.e. sound recordings) in their phonograms, and
the rights of broadcasting organizations in their radio and television programs. Id.
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broadcasts,”® sound recordings,*® and performance art.>’ Fur-
thermore, TRIPs contains measures on the enforcement of intel-
lectual property®® and guidelines for dispute prevention and set-
tlement.?® TRIPs also sets forth transitional arrangements out-
lining the periods within which the least-developed countries,®°
developing countries,®' and countries with economies in transi-
tion®? would be obligated to apply the TRIPs provisions.®®> Mem-

55. TRIPs, supra note 19, art. 14(3), at 1202. Broadcasting organizations have the
right to prevent the fixation, reproduction, and re-broadcasting of their broadcasts. Id.

56. Id. art. 14(2) at 1202. Article 14(2) states that “[p]roducers of phonograms
shall enjoy the right to authorize or prohibit the direct or indirect reproduction of their
phonograms.” Id.

57. Id. art. 14(1) at 1202. TRIPs provides that performers have the means to pre-
vent other people from fixing, reproducing, wireless broadcasting, or publicly commu-
nicating their performances without their permission. Id.

58. Id. arts. 41-61 at 1213-20. TRIPs requires that:

Members shall ensure that enforcement procedures as specified in this Part

are available under their law so as to permit effective action against any act of

infringement of intellectual property rights covered by this Agreement, in-

cluding expeditious remedies to prevent infringements and remedies which
constitute a deterrent to further infringements. These procedures shall be
applied in such a manner as to avoid the creation of barriers to legitimate
trade and to provide for safeguards against their abuse.

Id. art. 41(1) at 1213-14.

59. Id. arts. 63-64 at 1221.

60. See Marco C.E.J. Bronckers, The Impact of TRIPs: Intellectual Property Protection in
Developing Countries, 31 CommoNn Mkr. L. Rev. 1246, 1255-61 (1994) (discussing charac-
teristics of least-developed and developing countries and their potential benefits under
TRIPs). While TRIPs leaves undefined the question as to which countries fall into
which categories, legal scholars have proposed two methods. Id. To determine levels of
foreign aid, the United Nations identifies a list of countries considered least developed
based on factor such as per capita income, quality of life, economic diversification, and
structural characteristics. Id. In addition, the list excludes countries with populations
exceeding 75 million inhabitants. /d. Another approach would be to classify countries
based on per capita income. /d. The World Bank classifies countries with a gross na-
tional product (“GNP”) of US$675 or less as low income and those with GNP of US$676
— 8355 as middle income. Id. China would be a least-developed country under the
World Bank approach, but not under the United Nations system. Id. It is unlikely that
developed countries would accept China as a least-developed country considering its
high technological achievements, but there is little doubt that China remains a develop-
ing country. Id.

61. Id. at 1261. Unlike least developed, developing countries have resisted defini-
tions that would help determine when a country is entitled to developing country sta-
tus. Id.

62. TRIPs, supra note 19, art. 65(3) at 1222. Economies in transition are defined as
countries “in the process of transformation from a centrally-planned into a market,
free-enterprise economy and which [are] undertaking structural reform of its intellec-
tual property system and facing special problems in the preparation and implementa-
tion of intellectual property laws and regulations . . . .” Id.

63. Id. arts. 65-66 at 1222. Article 65 of TRIPs gives all member countries a time
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ber countries should accord national treatment® and most fa-
vored-nation treatment® to works created by other member
countries. Finally, TRIPs allows member countries to set limita-
tions on the exercise of intellectual property rights in the event
that such exercise would impose an unreasonable restraint on
trade and technology transfer.®®

B. Law in China

China is a newcomer to the legislative arena of copyright
protection.%” The idea that property rights can be attached to
the intangible workings of the mind is new to Chinese culture.®®
With the concept of intellectual property still fresh in people’s
minds, China enacted its first copyright law in 1991.%° In an ef-
fort to bring its copyright legislation into compliance with the
TRIPs standard, China later promulgated the Regulations on the
Implementations of the International Copyright Treaties™ (“ICT
Provisions”) and the Implementing Rules for the Copyright Law

limit of one year within accession to implement the provisions of TRIPs. /d. art. 65(1)
at 1222. Developing countries and countries undergoing economic transformation,
however, have an additional four years to comply with the remainder of TRIPs’ provi-
sions. Id. art. 65(2)&(3) at 1222, Finally, the least-developed countries have ten years
to implement the TRIPs agreement, and may seek further extension. Id. art. 66 at 1222.

64. Id. art. 3(1) at 1199. “Each Member shall accord to the nationals of other
Members treatment no less favourable than that it accords to its own nationals with
regard to the protection of intellectual property . ...” Id.

65. Id. art. 4 at 1200. “With regard to the protection of intellectual property, any
advantage, favour, privilege or immunity granted by a Member to the nationals of any
other country shall be accorded immediately and unconditionally to the nationals of all
other members.” Id.

66. Id. art. 8(2) at 1201. As one of its principles, TRIPs states that:

Appropriate measures, provided that they are consistent with the provisions of

this Agreement, may be needed to prevent the abuse of intellectual property

rights by right holders or the resort to practices, which unreasonably restrain

trade or adversely affect the international transfer of technology.
Id.

67. See Shen, supra note 12, at 6 (noting that China did not have copyright system
until enactment of its Copyright Law in 1991).

68. See PETER FENG, INTELLECTUAL PROPERTY IN CHINA 34 (1997) (explaining justi-
fications behind establishing intellectual property regime in China).

69. See Yiping Yang, The 1990 Copyright Law of the People’s Republic of China, 11
U.C.L.A. Pac. Basin L.J. 260, 263 (1993) (noting that according to accepted interna-
tional definition of copyright, China did not have set of copyright laws until enactment
of Copyright Law in 1991).

70. Regulations on Implementation of International Copyright Treaties (1992)
translated in CHINA L. & Prac., Jan.14, 1993, at 36 [hereinafter ICT Provisions].
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of the People’s Republic of China” (“Implementing Rules”) to
harmonize its laws with the Berne Convention.”> While the ICT
Provisions and the Implementing Rules brought China’s copy-
right system closer to fulfilling the Berne Convention as incorpo-
rated in TRIPs, specific areas of uncertainty exist which warrant
further clarification.”

1. Chinese View of Property

The concept of copyright is foreign to Chinese thinking.”*
While China recognized the right to personal and real property,
Chinese culture did not view works of the mind as property,
therefore authors did not have ownership rights to their crea-
tion.” Furthermore, in ancient China, granting authors owner-
ship rights would have frustrated the emperor’s goal of making
ideas widely accessible to the people.”®

2. Legislation to Comply With TRIPs

China has taken numerous steps toward bringing its copy-
right law into compliance with the TRIPs standard.”” The coun-
try enacted its first copyright law in 1991,7® and addressed the
disparities™ between the Copyright Law and the Berne Conven-
tion by enacting the ICT Provisions in 1992.8° Copyright owners

71. Implementing Rules for the Copyright Law of the People’s Republic of China
(1990) translated in CHINA Law REFERENCE SERVICE ref. no. 5100/91.05.30 [hereinafter
Implementing Rules].

72. See Reiko R. Feaver, China’s Copyright Law and the TRIPs Agreement, 5 J. TRANs-
NAT’L L. & PoL’y 431, 434-38 (1996) (discussing China’s legislative development in area
of intellectual property from 1979 to 1992).

73. Id. at 432-33.

74. See William P. Alford, Forum: Taiwan and the GATT: Panel Three: Intellectual Prop-
erty Trade and Taiwan: A GATT-Fly’s View, 1992 CoLum. Bus. L. Rev. 97, 104 (1992)
(discussing difficulties U.S. and European countries encountered in introducing intel-
lectual property law to China in early 1900s).

75. 1d

76. Id.

77. See Shlesinger, supra note 26, at 9 (arguing United States had downplayed
China’s substantive compliance with requirements in TRIPs and focused on China’s
shortcomings in enforcing its judicial measures).

78. Copyright Law, supra note 11.

79. See Joseph T. Simone, Implementing International Copyright Treaties Provisions,
CHINA L. & Prac,, Jan. 14, 1993, at 36, 39 (noting that China’s copyright legislation did
not provide copyright owners in films, sound recordings, and musical works right to
public performances, right which is required under Articles 11 and 14bis of Berne Con-
vention).

80. Memorandum of Understanding on the Protection of Intellectual Property,
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under the Copyright Law have the right to publication,®' attribu-
tion,® revision,®® receiving enumeration and using their own
works,? and protection of the integrity of their own works.®®
The Copyright Law also provides the right owner with neighbor-
ing rights, including the rights of performers,®® producers of
sound and video recordings,®” radio and television broadcast-
ers,®® and publishers of books and periodicals.?® The copyright
protection period for economic rights is the author’s lifetime
plus fifty years,” or in perpetuity for moral rights.®* The Copy-

Jan. 17, 1992, art. 3(3)-(4), 34 LL.M. 676, 681 (1995) [hereinafter 1992 MOU]. The
1992 MOU provides that if there is an inconsistency between existing regulations and
the regulations implementing the international conventions, such as the ICT Provi-
sions, the regulations implementing the 1992 MOU and international conventions will
govern. Id. The ICT Provisions were promulgated by the Chinese government to fulfill
its promise in the 1992 MOU to give works created by nationals of Berne Convention
the same level of protection as they otherwise would receive under the Berne Conven-
tion. Id.

81. Copyright Law, supra note 11, art. 10(i), at 2-3. Right to publication refers to
the right to decide whether or not to publish a work. Id.

82. Id. art. 10(ii) at 2-3. Right to attribution includes the right to “affix one’s name
to a work in order to indicate the author’s identity.” Id.

83. Id. art. 10(111) at 2-3. Right to revise refers to the rlght to “revise or authorize
others to revise one’s work.” Id.

84. Id. art. 10(v) at 2-3. Right to use one’s work and the right to receive is stated

as:
[T]he right to use one’s work through such forms as reproduction, perform-
ance, broadcasting, projecting, exhibition, distribution or cinematization, tele-
vising or video taping, or through adaptation, translation, annotation, or com-
pilation; the right to permit others to use one’s work in the above-mentioned
ways and the right to receive remuneration for such use.

Id.

85. Id. art. 10(iv) at 2-3. Right to protect the integrity of one’s work refers to the
right to “protect one’s work against misrepresentation and distortion.” Id.

86. Id. arts. 35-36 at 89.

87. Id. arts. 37-39 at 9.

88. Id. arts. 40-44 at 10-11.

89. Id. arts. 29-34 at 7-8.

90. Id. art. 21 at 5. Economic rights include the right to authorize the publication,
performance, broadcast, televising, distribution, and adaptation of a work. See Latest
Draft of Copyright Law, 1 Asia L. & Prac. 7, 30, Sept. 4, 1989 [hereinafter Latest Draft)
(analyzing provisions of latest draft of Copyright Law).

91. Copyright Law, supra note 11, art. 20, at 5. Article 20 provides that “[t]he
duration of an author’s right to attribution, right to revise, and right to protect the
integrity of his work shall be perpetual.” Id. Compare Berne Convention, supra note 21,
art. 6bis(1), at 235 (article covering moral rights). An author is entitled to moral rights
even after the transfer of his economic rights. Id. U.S. copyright law, however, recog-
nizes moral rights only in the context of unfair competition and defamation law. See
JOYCE ET. AL., supra note 22, at 987 (recounting role of moral rights in legislative history
of U.S. copyright law).
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right Law treats works that individuals have created within the
scope of their employment as professional works that the em-
ployer has a priority right to use.®? China’s Copyright Law also
contains fair use provisions allowing reasonable use of a pub-
lished work for which no authorization or remuneration is nec-
essary.”> Examples include works used for translation,®* per-
sonal enjoyment,* and official state purposes.®® Finally, because

92. Copyright Law, supra note 11, art. 16, at 4. Article 16 reads in relevant part:

A work created by a citizen in order to accomplish a task assigned to him by a

legal person or non-legal person work unit shall be an occupational work. Ex-

cept as provided in the second paragraph of this Article, the copyright in such
work shall vest in the author, provided that the legal person or non-legal per-

son work unit shall have the right of priority in using such work within its

scope of business.

Id. .

93. Id. art. 22 at 5. The Copyright Law provides exceptions which allow reasonable
use “without a license from, and without payment of remuneration to, the copyright
owner.” Id.

94. Id. art. 22(vi) at 6. Article 22(vi) allows for the:

translation, or reproduction in a small quantity, of a published work, where
such translation or reproduction is made for the purpose of classroom teach-
ing or scientific research and is to be used by teachers or scientific researchers,
provided that such translation or reproduction is not published and distrib-
uted . . ..
Id. Article 22(xi) further provides for the translation of works previously published in
the Han ethnic group language into a domestic minority ethnic group’s language, as
well as the publication and distribution within China of such translations. Id. art. 22(xi)
at 7.
95. Id. art. 22(i) at 5. Article 22(i) reads:

In the following cases, a work may be used without a license from, and without

payment of remuneration to, the copyright owner. However, the name of the

author and the title of the work shall be indicated and the other rights en-
joyed by the copyright owner by virtue of this Law may not be prejudiced:

i. use of a previously published work where such use is for the purpose of

individual study, research, or enjoyment.
Id.

96. Id. art. 22(vii) at 6. The Copyright Law allows the “use by a state entity of a
published work,” without license or payment, “where such use is for the purpose of
carrying out official duties.” Id. This exception had aroused much concern among the
Western business communities based on their assumption that every state-owned enter-
prise in China is a state entity. See Chengsi Zheng, Zhuzuoquan fa shishi gian yingdang
mingque de ruogan wenti [ Some Issues to be Clarified Before the Implementation of the Copyright
Law], 1 ZnuzuoQuan [CoryricHT] 19, 20 (1991)(discussing Nov. 1990 report pub-
lished by Baker & McKenzie, prominent U.S. international law firm, commenting that
state-entity exception weakened copyright protection in China). Contrary to the West-
ern assumption, the term “state-entity,” as used in the Copyright Law, only applies to
such organizations as the National People’s Congress and the Ministries, not the myriad
collectively-owned businesses. Id.
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Chinese judges can not create laws or set precedents,®” China’s
Copyright Law defines infringing acts.”®

3. How China’s Copyright Law Measures Against the TRIPs
Standard

The ICT Provisions contain limitations on an author’s ex-
clusive rights® in the area of reproduction by the press.’®® As
delineated in Article 13 of the ICT Provisions, the press must
obtain prior authorization from copyright owners before re-
printing foreign works.'” The second part of Article 13, how-
ever, provides an exemption for articles involving current social
topics such as political and economic issues,'°? an exemption not
present in the Berne Convention.'”® By allowing newspapers
and periodicals to use published works as a source for reports on
current political, economic, and social topics,'** the ICT Provi-

97. See ALBERT HUuNG-YEE CHENG, AN INTRODUCTION TO THE LEGAL SYSTEM OF THE
PEOPLE’s REPUBLIC OF CHINA 33-35 (1991) (noting that Supreme People’s Court has
limited power to set precedent, but lower courts do not have power to set precedent).

98. Copyright Law, supra note 11, arts. 45-47, at 11-12. There are two types of in-
fringement under China’s Copyright Law. Id. Ordinary infringement is typified by acts
which include the unauthorized publication of works, nonpayment of remuneration
when required, and claiming authorship to a work for the purpose of personal gain
without having made any contributions to the work. Id. Original infringement is sub-
Jject to civil liabilities such as public apologies, payment of damages, cessation of the
infringement, and the elimination of the act’s effects. Id. Acts which constitute serious
infringements include plagiarism, sale of forged artworks, and unauthorized publica-
tion of works. Id. In addition to the civil liabilities mentioned above, serious infringe-
ments are also subject to administrative penalties such as the confiscation of illegal
profits or the imposition of fines. Id.

99. Berne Convention, supra note 21, arts. 8, 9(1), 11(1), and 12, at 239, 239, 241,
and 243. Under the Berne Convention, which is incorporated into TRIPs, exclusive
rights include the right to translation, reproduction, public performance, and adapta-
tion. Id.

100. See Feaver, supra note 72, at 442 (arguing that language in ICT Provisions may
not confer publication rights as extensive as that required by Berne Convention).

101. ICT Provisions, supra note 70, art. 13, at 37. Article 13 provides that
“[r]leproduction by the press of foreign works shall be subject to prior authorization of
the copyright owners, except in the case of reproduction of articles on current social
topics such as political and economic issues.” Id.

102. Id. .

103. Berne Convention, supra note 21, art. 9(1), at 239. Article 9(1) states that
“[a]uthors of literary and artistic works protected by this Convention shall have the
exclusive right of authorizing the reproduction of these works, in any manner or form.”
Id.

104. See Feaver, supra note 72, at 442 (pinpointing potential loophole in ICT Provi-
sions with regard to copyright owner’s ability to control media from reprinting their
works without permission).
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sions set limits on an author’s right to control the reproduction
of his work.'®® A legal commentator suggested that Article 13
could be read as permitting the unauthorized reproduction of
an entire copyrighted work if the work dealt with current top-
ics.1%° :
Whether or not China’s expansive grant of reproduction
rights falls within the boundaries of TRIPs depends upon one’s
interpretation of Article 13 on limitations and exceptions in
TRIPs.!'®” The Article allows exceptions to the extent that they
are within the bounds of normal exploitation, provided that they .
are not unreasonably prejudicial to the legitimate interests of
the author.'® One legal scholar has pointed out that TRIPs is
no more clear on the meaning of the terms normal exploitation
and legitimate interest than is the Berne Convention which uses
the same language in Article 9(2).'* While previous interpreta-
tions of Article 9(2) of the Berne Convention suggest that nor-
mal exploitation may refer to cases where the infringer engages
in massive amounts of photocopying, particularly for profit-mak-
ing purposes, it is up to the member country’s discretion to
determinine what constitutes normal.''® With respect to legiti-
mate interests, the member country, again, has the discretion to
determine what constitutes a legitimate interest, because the le-
gitimacy of an interest depends upon a country’s legal interpre-

105. ICT Provisions, supra note 70, art. 13, at 37. Under the copyright law of the
United States, limitations to the exclusive right of reproduction do not include the
exemption on current social topics. Copyright Act of 1976, as amended, 17 U.S.C.
§§ 106-118 (1997).

106. See Feaver, supra note 72, at 443 (arguing that ambiguity in language of Chi-
nese copyright laws on reproduction rights creates potential for abuse by Chinese news-
papers and periodicals in use of foreign published works).

107. Id.

108. TRIPs, supra note 19, art. 13 at 1202. Article 13 provides that “[m]embers
shall confine limitations or exceptions to exclusive rights to certain special cases which
do not conflict with a normal exploitation of the work and do not unreasonably preju-
dice the legitimate interests of the right holder.” Id.

109. See Ruth L. Gana, Prospects For Developing Countries Under the TRIPs Agreement,
29 VAND. J. TRANSNAT'L L. 735, 760-61 (1996) (arguing that TRIPs imposes limitations
on exclusive rights to reflect concerns of developing countries over availability and cost
of protected work). Article 9(2), the relevant section in the Berne Convention, reads
“[i)t shall be a matter for legislation in the countries of the Union to permit the repro-
duction of such works in certain special cases, provided that such reproduction does
not conflict with a normal exploitation of the work and does not unreasonably preju-
dice the legitimate interests of the author.” Berne Convention, supra note 19, art. 9(2),
at 239,

110. Id.
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tation of rights accorded to copyright owners.'!!

Article 11 of TRIPs explicitly deals with the rental of copy-
righted works.''? With the exception of cinematographic works,
TRIPs provides that copyright owners and their successors-in-ti-
tle have the right to authorize or prohibit the commercial rental
of original versions or copies of their works.''> TRIPs allows the
unauthorized rental of cinematographic works to the extent that
such rentals do not lead to widespread copying, thereby materi-
ally injuring the exclusive rights of the copyright owner.''* -Un-
authorized rentals of sound recordings, however, are allowed
where signatories of TRIPs maintain a system of equitable remu-
neration for such rentals and the rentals do not materially im-
pair the exclusive rights of reproduction.''?

The language of the ICT Provisions is equivocal as to
whether China’s copyright system accords the same kind of abso-
lute rental right protection as TRIPs does.'’® Under the ICT
Provisions, owners of copyright in foreign works can control the
rental of their works after entering into a distribution agree-
ment.!'” The provision, however, does not prohibit rentals by

111. Id. For example, while continental countries consider meoral rights to consti-
tute legitimate interests of the author, countries practicing common law do not grant
such treatment to moral rights. Jd.

112. TRIPs, supra note 19, art. 11, at 1204.

113. Id. Article 11 reads:

In respect of at least computer programs and cinematographic works, a Mem-

ber shall provide authors and their successors in title the right to authorize or

to prohibit the commercial rental to the public of originals or copies of their

copyright works. A Member shall be excepted from this obligation in respect

of cinematographic works unless such rental has led to widespread copying of

such works which is materially impairing the exclusive right of reproduction

conferred in that Member on authors and their successors in title. In respect

of computer programs, this obligation does not apply to rentals where the

program itself is not the essential object of the rental.
Id.

114. Id. One legal scholar noted that this is the first time that the concept of
“material injury” is introduced to intellectual property rights law. See J.H. Reichman,
The TRIPs Component of the GATT's Uruguay Round: Competitive Prospects for Intellectual
Property Owners in an Integrated World Market, 4 FORDHAM INTELL. PROP., MEDIA & ENT.
LJ. 171, 216 n.175 (1993) (describing rental rights provision in TRIPs).

115. TRIPs, supra note 19, art. 14(4), at 1202.

116. See Feaver, supra note 72, at 445 (discussing how protection of rental rights
under China’s Copyright Law may not be as extensive as that provided under TRIPs).

117. ICT Provisions, supra note 70, art. 14, at 37. Under Article 14, “[alfter own-
ers of copyright in foreign works have authorized other persons to distribute copies of
their works, they may authorize or prohibit the rental of copies of their works.” Id.
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people who have not entered into distribution agreements with
copyright owners.!'® Furthermore, retail conditions in China
make the requirement to obtain individual distribution agree-
ments nearly unfeasible.''® Without collective copyright adminis-
tration'?® enabling a copyright owner to enter into an umbrella
distribution agreement covering distribution within China, the
exercise of rental rights remains limited.'*!

Article 14 of TRIPs sets forth the protections for neighbor-
ing rights.'?* TRIPs requires the performers to have the means
to prevent other people from fixing,'*® reproducing, wireless
broadcasting or publicly communicating performances without
the performer’s permission.'** Producers of sound recordings

118. See Feaver, supra note 72, at 445 (reasoning that Article 14 could be read
literally as allowing rental of works without entering into distribution agreement with
copyright owner).

119. Interview with Jui-Chian Giouw, Regional Director of International Federa-
tion of the Phonographic Industry, in Hong Kong (July 8, 1997). While the distribution
patterns were becoming more streamlined in southern China, small stores were stil} the
dominant retailers in northeastern China, resulting in several layers of distributors and
wholesalers. See Justin Zubrod et al., The Challenges of Logistics within Asia, 37 TRaNSP. &
DisTrIBUTION 2, Feb. 1, 1996 (reporting research findings on distribution systems for
consumer products in China). .

120. See, Chao Xu, On the Importance and Necessity of Establishing the System of Collective
Administration of Copyright, 2 CHINA PAT. & TRADEMARKs 84, 84-85 (1996) (explaining
concept of collective administration of copyright). The concept of collective adminis-
tration refers to the instance where it is impossible for the copyright owner to exercise
the rights conferred by law, in which case the owner may entrust that right with an
organization, which exercises the copyright “in the manner of trust.” Id. at 85.

121. See Feaver, supra note 72, at 445 (explaining that current lack of collective
administration of copyright allows China to prevent decrease in use of copyright works
due to copyright enforcement). Legal scholars in China had already pondered the idea
of collective administration of copyright. See, Chao Xu, supra note 120, at 86 (sug-
gesting that separate chapter be devoted to collective administration in event that Copy-
right Law is revised). In fact, China had already established a similar entity known as
the Music Copyright Society of China back in 1992. Id. The organization failed to run
smoothly due to lack of legal basis. Id. However, the advent of China’s first State-
owned audio-video leasing chain store company in 1997 may facilitate China’s path
toward establishing a collective administration. See Audio-Video Chain Stores to Be Built in
Post Offices, XinHuA ENG. NEWsSWIRE, Jan. 9, 1997 (reporting on opening of China’s first
state-owned audio-video rental chain store).

122. TRIPS, supra note 19, art. 14, at 1202-03.

123. See WIPO GLossARy, supra note 54, at 116 (defining fixation). Fixing a work
refers to “capturing a work in some form of enduring physical expression, be it writing,
printing, photography, sound or visual recording, carving, engraving, building, graphic
representation or any other appropriate method allowing subsequent identification
and reproduction of the author’s creation.” Id.

124. TRIPs, supra note 19, art. 14(1), at 1202 . Article 14(1) states that:

In respect of a fixation of their performance on a phonogram, performers
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may authorize or prohibit the direct or indirect reproduction of
such recordings.'® In addition, under TRIPs, broadcasting or-
ganizations may prevent the fixation, reproduction, and re-
broadcasting of their broadcasts.'2°

While the Copyright Law and its Implementing Rules for
the Copyright Law of the People’s Republic of China do not spe-
cifically address neighboring rights, they do provide similar
rights to performers, producers of sound recordings, and broad-
casting organizations.’*” Performers have the right to permit
live broadcasts and sound and video recordings of perform-
ances, and secondly, the right to receive remuneration for such
recordings.’®® Similarly, producers of sound recordings and ra-
dio or television stations may allow the reproduction and distri-
bution of their works.'#?

shall have the possibility of preventing the following acts when undertaken

without their authorization: the fixation of their unfixed performance and

the reproduction of such fixation. Performers shall also have the possibility of
preventing the following acts when undertaken without their authorization:
the broadcasting by wireless means and the communication to the pubic of
their live performance.

Id.

125. Id. art. 14(2) at 1202. Art. 14(2) states that “[p]Jroducers of phonograms shall
enjoy the right to authorize or prohibit the direct or indirect reproduction of their
phonograms.” Id. .

126. Id. art. 14(3) at 1202. Art. 14(3) provides as follows:

Broadcasting organizations shall have the right to prohibit the following acts

when undertaken without their authorization: the fixation, the reproduction

of fixations, and the rebroadcasting by wireless means of broadcasts, as well as
the communication to the public of television broadcasts of the same. Where

Members do not grant such rights to broadcasting organizations, they shall

provide owners of copyright in the subject matter of broadcasts with the possi-

bility of preventing the above acts, subject to the provisions of the Berne Con-

vention (1971).

Id.

127. Copyright Law, supra note 11, arts. 35-44, at 8-11; Implementing Rules supra
note 71, art. 36, at 8.

128. Copyright Law, supra note 24, art. 36, at 9-10. Article 36 provides that:

A performer shall have the following rights in its performance:

i. the right to indicate the identity of the performer

ii. the right to protect the form of his performance from distortion

iii. the right to permit others to make live broadcasts; and

iv. the right to permit others to make, for profit, sound or video recordings,

and to receive remuneration for such recordings.
Id.

129. Id. arts. 39 & 42(iii), at 9-10. Art. 39 provides:

A producer of sound or video recordings shall have the right to permit others

to reproduce and distribute a sound or video recording produced by it and
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Previous international attempts at protecting intellectual
property rights overlooked the enforcement aspect of the law.'*
To address this problem, TRIPs established a standard set of
minimum enforcement measures to instigate effective action
against any act of infringement of intellectual property rights
covered by TRIPs, including quick remedies to prevent infringe-
ments and remedies capable of deterring further infringe-
ments.'* Article 41, setting forth general enforcement obliga-
tions, requires members to provide fair and equitable proce-
dures, and reasoned decisions preferably in writing.'?? Article 41
also requires members to decide the merits of a case utilizing
only the evidence that parties have previously had the opportu-
nity to present.'® With respect to initial judicial decisions, par-
ties have the opportunity to appeal and request a review by the
court.'*® In the case of final administrative decisions, parties
should under all circumstances have the opportunity to request

the right to receive remuneration. Such rights shall be protected for a period
of 50 years, ending on December 31 of the 50™ year after the first publication
of such recording.
Id. Article 42(iii) provides “[a] radio or television station shall have the following rights
in a radio or television program produced by it . . . to permit others to reproduce and
distribute the program, and to receive remuneration for the broadcast.” Id. at 10.
130. See Gutterman, supra note 15, at 100 (providing list of frequently cited en-
forcement problems, among them lack of effective relief from infringements, inade-
quate court processes, inadequate criminal liabilities, discrimination against and bias
toward foreigners, and corruption).
131. TRIPs, supra note 19, art. 41(1), at 1213. Article 41(1) reads:
Members shall ensure that enforcement procedures specified in this Part are
available . . . so as to permit effective action against any act of infringement . . .
including expeditious remedies to prevent infringements and remedies which
constitute a deterrent to further infringements . . . .
Id.
132. Id. art. 41(3) at 1213. Article 41(3) states that:
Decisions on the merits of a case shall preferably be in writing and reasoned.
They shall be made available at least to the parties to the proceeding without
undue delay. Decisions on the merits of a case shall be based only on evidence
in respect of which parties were offered the opportunity to be heard.
Id.
133. Id.
134. Id. Article 41(4) provides that:
Parties to a proceeding shall have an opportunity for review by a judicial au-
thority of final administrative decisions and, subject to jurisdictional provisions
in national laws concerning the importance of a case, of at least the legal
aspects of the initial judicial decision on the merits of a case. However, there
shall be no obligation to provide an opportunity for review of acquittals in
criminal cases.
Id.
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judicial reviews.'*> TRIPs also requires its members to provide
civil and administrative procedures,'3® provisional measures,'?’
criminal penalties,’® and border measures.'* Finally, TRIPs al-
lows members to implement its provisions in a manner appropri-
ate to their own legal system.'*?

Enforcement measures set forth in China’s Copyright Law
and the Implementing Regulations are generally consistent with
TRIPs.'*! The Copyright Law lists actions that will result in civil
liability and provides remedies such as public apologies or mone-
tary compensation by the infringer, immediate cessation of the
infringement, and the elimination of the act’s effects.'** The

135. Id.

136. Id. arts. 42-49 at 1213-16. TRIPs delineates civil procedures with respect to
evidence, injunctions, damages, remedies, copyright owner’s right of information re-
garding third party-infringers, and indemnification of the defendant. Id. arts. 42-48, at
1213-16. Administrative procedures are set forth in Article 49. Id. art. 49, at 1216.

187. Id. art. 50 at 1216.

138. Id. art. 61 at 1220. Among the criminal penalties that TRIPs requires are
imprisonment and/or monetary fines sufficient to deter further infringing activities.
Id. TRIPs also requires that materials and equipment used in committing the infring-
ing activities be seized, forfeited, and destroyed in cases where appropriate. Id.

139. Id. arts. 51-60 at 1217-20. In this section, TRIPs sets out the rights of copy-
right owners, custom authorities, and defendants with respect to imported goods. Id.
Copyright owners have the right to request the custom authorities to suspend the re-
lease of certain goods into free circulation if they have valid reasons to believe that such
goods are pirated. Id. art. 51, at 1217. The importer shall be promptly notified of the
suspension, and upon the order of relevant authorities, be entitled to compensation
from the applicant for losses incurred through the wrongful detention of their goods.
Id. arts. 54 & 56, at 1218-19. TRIPs sets forth provisions regarding ex officio action
(where authorities can act upon their own initiative) in Article 58. Id. art. 58 at 1219.
140. Id. art. 1(1) at 1198. Article 1(1) states that:

Members shall give effect to the provisions of this Agreement. Members may,

but shall not be obliged to, implement in their law more extensive protection
than is required by this Agreement, provided that such protection does not
contravene the provisions of this Agreement. Members shall be free to deter-
mine the appropriate method of implementing the provisions of this Agree-
ment within their own legal system and practice.

Id. :

141. See Feaver, supra note 72, at 449 (explaining how provisions in China’s Copy-
right Law and Implementing Rules fulfill TRIPs standard set of minimum enforcement
measures).

142. Copyright Law, supra note 11, art. 45, at 11. The operative clause of Article 45
provides that “[p]arties that commit any of the following infringing acts shall be or-
dered to cease the infringement, eliminate the effects, offer a public apology, and pay
damages, depending on the circumstances . . . .” Id. Actions which constitute infring-
ing acts include unauthorized publication, affixation of one’s name to a work without
actual contribution, misrepresentation of a work, using another party’s work without
remuneration, and infringements of neighboring rights. Id.
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Copyright Law also establishes a category of violations that might
result in the above remedies, as well as certain administrative
penalties.’*® The Implementing Rules define such possible ad-
ministrative penalties as warnings, injunctions relating to pro-
duction and distribution of infringing copies, confiscation of un-
lawful gains, seizure of infringing copies and equipment used for
making infringing copies, and fines.'** In addition, China’s
Copyright Law does not give competent administrative authori-
ties any power to establish final attribution of copyrights.'*®
With regard to damages, TRIPs requires authorities to pro-
vide the right to order infringers to pay damages to copyright
owners, including attorney’s fees, as well as the right to recover
illegal profits from infringing acts.'*® Article 46 further requires

143. Id. art. 46 at 11. The operative clause of Article 46 states that:

Any party that commits any of the following torts shall bear civil liability such

as the liability to cease the infringement, eliminate the effects, offer a public

apology or pay damages, depending on the circumstances. In addition, a

copyright administration department may impose such penalties as confisca-

tion of unlawful income or the imposition of fines on the party . . . .

Id. Acts that will result in administrative penalties include plagiarism, unauthorized
reproduction/distribution for profitmaking purposes, unauthorized publication of a
book, production/sale of a work of fine art on which other party’s signature is “passed
off” and the production and distribution of sound or video recordings of a perform-
ance without permission from the performer, producer of recording, or radio/televi-
sion station which produced it. Id. ,

144. Implementing Rules, supra note 71, art. 50, at 9-10. Article 50 reads as fol-
lows:

Copyright administration departments may impose the administrative penal-

ties of issuance of a warning, issuance of an order to cease production and

distribution of infringing reproductions, confiscation of unlawful income,

confiscation of infringing reproductions and production equipment, and im-

position of fines, for the infringements described in Article 46 of the Copy-

right Law.
Id. .

145. See Ying Li, Procedural Provisons for Intellectual Property in GATT and the Legisla-
tion in China, 4 CHINA PAT. & TRADEMARKS 17, 17 (1994) (discussing how China’s Copy-
right Law measures to TRIPs standard with regards to judicial examination of adminis-
trative decisions).

146. TRIPs, supra note 19, art. 45, at 1215. Article 45 reads as follows:

1. The judicial authorities shall have the authority to order the infringer to

pay the right holder adequate damages to compensate for the injury the
right holder has suffered because of an infringement of that person’s in-
tellectual property right by an infringer who knowingly, or with reasonable
grounds to know, engaged in infringing activity.

2. The judicial authorities shall also have the authority to order the infringer

to pay the right holder expenses, which may include appropriate attor-
ney’s fees. In appropriate cases, Members may authorize the judicial au-
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that judicial authorities have the right to dispose of infringing
goods.'*” TRIPs also stipulates that these remedies should be ef-
fective in deterring further infringing activities.'*®

Due to the lack of specific provisions in China’s Copyright
Law requiring that remedies be appropriate, judges may exercise
discretion in deciding the damage amounts.'*® The absence of a
stated formula for determining damage amounts,’*® together
with the judges’ inexperience with copyright issues, has led to
inconsistencies in the methods judges employ to determine com-
pensation.’®! Consequently, cases exist where the damage award

thorities to order recovery of profits and /or payment of pre-established
damages even where the infringer did not knowingly or with no reason-
able grounds to know, engage in infringing activity.

Id.

147. Id. art. 46 at 1215. Article 46 reads in relevant part:

In order to create an effective deterrent to infringement, the judicial authori-

ties shall have the authority to order that goods that they have found to be

infringing be, without compensation of any sort, disposed of outside the chan-

nels of commerce in such a manner as to avoid any harm caused to the right

holder, or, unless this would be contrary to existing constitutional require-

ments, destroyed. :
Id.

148. Id. art. 41(1) at 1213.

149. See Li, supra note 145, at 21 (noting that lack of specific remedial provisions
in China’s law prevents China’s enforcement measures from achieving deterrent effect
required by TRIPs). '

150. See Yiqiang Li, Evaluation of the Sino-American Intellectual Property Agreements: A
Judicial Approach to Solving the Local Protectionism Problem, 10 CoLum. J. Asian L. 391, 408
(1996) (describing formula for determining monetary award used in China’s intellec-
tual property laws). While the adjudicating body may consider either profits earned by
infringers or damages suffered by the complainant in determining monetary awards for
trademark infringement cases and, with respect to patent cases, that the amount be not
less than a reasonable sum of royalty payments, no such guidelines exist in the area of
copyright infringement. Id.

151. See Shirley Kwok, The PRC Makes Slow But Steady Progress, IP Asia, Dec. 1996, at
18 (discussing recent developments in regulation and enforcement of intellectual prop-
erty laws in China). In April 1996, in a case where Microsoft won a software infringe-
ment claim against Beijing Giant Computer, the Beijing Municipal High People’s Court
discounted attorney’s fees in its calculation of damages, reasoning that legal costs do
not apply to lawyers who are not qualified to appear before the Chinese courts. Id. In
an earlier case involving domestic parties concerning computer software infringement,
however, the Beijing Intermediate People’s Court ruled that attorney’s fees should be
accounted for in plaintiff's award of damages. See Local Software Developer Wins RMB
150,000 For Infringement, CHINA L. & Prac., Apr. 11, 1994, at 19 [hereinafter Golden
Dawn] (reporting China Golden Dawn Safety Technology Co. v. Beijing Shiyingshan
District Zhiye Electronics Ltd.). The same year, the Sichuan Provincial High Court, in a
software infringement case involving two local companies, took the first step in award-
ing compensation for drop in the price of a plaintiff’s products due to a defendant’s
supply of fakes. The result was a damage award totaling US$1.67 million. Id.
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is not commensurate with the actual damages suffered by the
owner.'? However, there is a recent trend among courts to im-
pose harsher damage awards.'?®

C. Pressures Affecting Copyright Law in China

China’s path toward establishing an effective copyright sys-
tem has been a constant struggle between conflicting interests
from abroad and within.'>* While U.S. threats of trade sanctions
propelled China toward copyright protection,'®® China’s lack of
incentives to enforce copyright deteriorated its efforts to combat
piracy.”®® The result was the cyclic U.S. threats of trade sanctions
followed by sporadic enforcement by the Chinese govern-
ment.'%’

152. See Mitchell A. Silk, Cracking Down on Economic Crime Will China’s Latest Anti-
Corruption. Campaign Have Any Impact?, CHINA Bus. Rev., May 1, 1994, at 25 (briefing
Chinese government’s effort at curbing intellectual property piracy). In a recent case
brought by Microsoft against a Shenzen company’s production of over 650,000 pirated
copies of its products, Microsoft was awarded a mere US$260 in damages by the Chi-
nese courts for its alleged losses of US$20 million. Id.

153. See Michael N. Schlesinger, Intellectual Property Law in China:Part II — Evolving
Judicial Role in Enforcement, E. Asian Exec. Rep., Mar. 15, 1997, at 9 (arguing that
although damage awards remain inadequate by international standards, fines have
been increasing since passage of Copyright Law in 1990). In a 1993 case involving
unauthorized marketing of computer software products, the Beijing Court ordered the
infringer to pay the domestic copyright owner RMB 46,000 in compensation and RMB
7,000 in auditing expenses. See Landmark Computer Software Dispute: Court Penalizes In-
fringement, CHINA L. & Prac., June 3, 1993, at 19 (reporting Beijing Wei Hong Com-
puter Software Research Institute v. Beijing Zhong Ke Yun Wang Technology Co.).
Later, in another computer software infringement case decided in 1994, the Intellec-
tual Property Division of the Beijing Intermediate People’s Court awarded RMB
100,000 to the software copyright owner for economic damages and loss of reputation,
plus RMB 50,000 for litigation costs. See Golden Dawn, supra note 151, at 19 (digesting
China Golden Dawn Safety Technology Co. v. Beijing Shiyingshan District Zhiye Elec-
tronics Ltd.). Finally, in a 1996 case involving copyright piracy of high-speed modems,
on appeal the Supreme Court in Chengdu raised compensatory damages from RMB
6.95 million to 13 million. See Computer Software Piracy Case in Sichuan Settled with Record
Compensation, XINHUA NEws AGENcy, Jan. 9, 1996 (discussing Maipu Electronics Co. v.
Taile Electronic Technology Co.).

154. See Lazar, supra note 13, at 1185-91 (tracing development of China’s copy-
right system from its inception in 1990 up until 1996).

155. See Yeh, supra note 27, at 503-504 (describing role of trade sanctions in U.S.
fight against piracy of its products in foreign countries).

156. See Li, supra note 150, at 395-96 (discussing how lack of incentives affects en-
forcement of intellectual property rights in China).

157. See Kathy Chen & Helene Cooper, U.S. and China Reach an Agreement, Averting
Trade Sanctions by Both Sides, WALL ST. J., June 18, 1996, at A2 (reporting U.S. intellec-
tual property industry’s skepticism toward China’s promises to enforce intellectual
property protection made subsequent to U.S. threats of trade sanctions).
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1. External Pressures: U.S. Trade Sanctions

Trade sanctions have been the primary weapon used by the
United States in fighting against piracy because many foreign
countries depend upon the U.S. market for exports.!>® In 1988,
Congress passed the Omnibus Trade and Competitiveness Act'*®
(“1998 Trade Act”), which contained a provision known as Spe-
cial 301'® authorizing the U.S. Trade Representative!®!
(“USTR”) to use trade sanctions or other limits on market access
to retaliate against inadequate protection of intellectual prop-
erty rights.’® Since then the United States has frequently used
Special 301 against such countries as China, Taiwan, and In-
dia.’®® Sino-U.S. disputes over copyright protection caused the
United States to use threats of Special 301 against China in 1992,
1995, and 1996.'%* The two countries concluded each threat

158. See Y. Kurt Chang, Special 301 and Taiwan: A Case Study of Protecting United
States Intellectual Property in Foreign Countries, 15 Nw. J. INT’L L. & Bus. 206, 212 (1994)
(delineating policy behind United States’ use of trade sanctions). The author posited
that the United States considered foreign countries’ tolerance of intellectual property
piracy a non-tariff barrier with trade distortion effects. Id. Intellectual property piracy
in foreign countries is not only detrimental to the economic interests of the United
States, but also undermines the creativity, invention, and investment that are essential
to economic and technological growth. USTR Fact Sheets on Super 301 Trade Liberalization
Priorities and Special 301 on Intellectual Property, released May 15, 1989, 6 INT'L TRADE ReP.
(BNA) 715 (May 31, 1989) [hereinafter 301 USTR Fact Sheet]. Consequently, starting
in the mid-1980s, the United States adopted the trade policy of conditioning continued
market access on improved intellectual property rights enforcement regimes, with spe-
cific directions set forth in the 1986 Administration Statement on the Protection for
U.S. Intellectual Property Rights Abroad, through which the United States enacted the
Omnibus Trade and Competitiveness Act of 1988. See Chang, supra note 158, at 212
(discussing U.S. response to foreign piracy of its intellectual property products.)

159. Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 100-418, 102
Stat. 1107 (1988) (codified as amended in scattered sections of 19 U.S.C.) [hereinafter
1988 Trade Act].

160. Id. §§ 13801, 1303, 102 Stat. at 1164-76, 1179-81 (1988) (amending the Trade
Act of 1974, Pub. L. No. 93-316, §§302(b),182 (1974)) [hereinafter Special 301].

161. See DicTIONARY OF INTERNATIONAL TRADE TERMS 172-73 (1996) (defining roles
of United States Trade Representative). The United States Trade Representative
(“USTR”") is a cabinet-level official serving as advisor to the President on trade policy.
Id. The USTR coordinates the development of U.S. trade policy initiatives, leads U.S.
international trade negotiations, and seeks to expand U.S. exports by promoting re-
moval or reduction of foreign trade barriers. Id.

162. Special 301, supra note 160.

163. See Intellectual Property: Kantor Singles Out Brazil, India, Thailand for Special 301
Designation, 10 INT’L TrRaDE Rep. (BNA) 726 (May 5, 1993). The United States named
India a priority foreign country in 1991, 1992, and 1993 and Taiwan in 1992. Id.

164. See Lazar, supra note 13, at 1188-91 (providing brief history on intellectual
property dispute between United States and China from 1992 to 1996).
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with the signing of trade agreement where China vowed to fur-
ther enforce copyright protection.!?

a. Special 301

As part of the 1988 Trade Act, Special 301 allows the United
States to employ unilateral retaliation to persuade and motivate
trade partners to reform inadequate intellectual property acts,
policies or practices.'®® To institute a Special 301 action, the
United States places a country on one of three lists: the priority
foreign country list,'®” the priority watch list,'*® or the watch
list.’®® Upon releasing the list, the USTR must initiate an investi-
gation into the acts, policies, or practices of priority foreign
countries within thirty days,’”® and seek consultations with the
foreign country to discuss the offending practices and a resolu-
tion of the situation.'”" Special 301 gives the USTR six months
to complete the investigation and negotiate a solution.!”? If the
intellectual property issues remain unresolved, the USTR may
suspend trade benefits, impose duties or other restrictions and
enter into binding agreements requiring priority foreign coun-
tries to cease any offending practices or to compensate the
United States.'”

In 1979, prior to the enactment of Special 301, the United
States and China signed the 1979 Agreement on Trade Rela-

165. Id.

166. See Bello & Homer, supra note 41, at 259 (describing objective of Special 301
as promoting the enhancement of intellectual property protection regimes in foreign
countries).

167. 19 U.S.C. § 2242(b)(1). Countries that have committed more onerous or
egregious acts, policies, or practices in the area of intellectual property, have the great-
est adverse economic impact on the United States, and have failed to enter into good
faith negotiations or to make significant progress in bilateral or multilateral negotia-
tions fall under the priority foreign country category. Id.

168. 301 USTR Fact Sheet, supra note 158, at 719. Countries on the priority watch
list are similar to priority foreign countries, except that these countries have negotiated
in good faith or are making significant progress in their negotiations. /d.

169. UnNiTED STATES TRADE REPRESENTATIVE, 1995 TRADE PoLICY AGENDA AND 1994
ANNUAL RePORrT 58, 98 (1994) [hereinafter 1995 TraDE Povicy]. Countries on this list,
the least serious of the three categories, are identified by the United States due to their
questionable intellectual property systems. Id.

170. 19 U.S.C. § 2412(b) (2)(A) (1988).

171. Id. at § 2413(a) (1) (1988).

172. Id. at § 2414(a)(3) (A)(1988).

173. Id. at § 2411(c)(1)(1988).
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tions'” (“1979 Agreement on Trade”), which contained several
provisions addressing intellectual property.!”® Partly to fulfill the
requirements outlined in the 1979 Agreement on Trade and
partly to advance itself on the international stage, China adopted
the Trademark Law'”® in 1982, the Patent Law'”” in 1984, and
the Copyright Law in 1991.27® The Copyright Law was followed
by the Implementing Rules and Regulations for the Protection
of Software (“Software Regulations”).!” Despite China’s efforts
at incorporating international copyright norms into Chinese
law,'8® the Western business community was dissatisfied with the
law’s attempt to balance the Marxist aims of Chinese society with
the economic goals of the United States.’®! Barraged by a series
of complaints from the U.S. business sector,'® the United States

174. Agreement on Trade Relations, July 7, 1979, US.-P.R.C, 31 US.T. 4651
[hereinafter 1979 Agreement on Trade].

175. See Feaver, supra note 72, at 458 n.15 {(describing Articles 1 and 6 of 1979
Agreement on Trade, which address importance of strengthening measures such as
intellectual property protection in promoting Sino-U.S. trade relationship).

176. Trademark Law, supra note 5.

177. Patent Law, supra note 6.

178. Copyright Law, supra note 7.

179. Computer Software Protection Regulations (1991), translated in CHINA L.
Prac,, Aug. 19, 1991, at 55 [hereinafter Software Regulations].

180. See Amy E. Simpson, Copyright Law and Software Regulations in the People’s Repub-
lic of China: Have the Chinese Pirates Affected World Trade?, 20 N.C. J. INT'L L. & Com. Rec.
575, 580-81 (1995) (noting that China, in effort to accommodate needs of international
trade arena, acceded to several international conventions requiring signatories to adopt
certain laws and regulations). By 1992, China joined both the Universal Copyright Con-
vention and the Berne Convention. Id. China also joined the Geneva Phonograms
Convention in June 1993. Id.

181. See Lazar, supra note 13, at 1188 (noting that China’s enactment of Copyright
Law in 1991 failed to appease Western business community, United States in particu-
lar). Marxist theory stresses the importance of society over individuals. /d. Under this
theory, the Chinese government views the protection of intellectual property rights as a
mechanism “to rapidly develop social productive forces, promote overall social pro-
gress, meet the needs of developing a socialist market economy and expedite China’s
entry into the world economy.” P.R.C. State council, White Paper: Intellectual Property
Protection in China (June 20, 1994), available in LEXIS, World Library, BBCSWB File.
On the other hand, the United States adopted the economic model which views copy-
right as a means of promoting efficient allocation of resources and ensures that copy-
rights will end up in the hands of the person who values them most. See William M.
Landes & Richard A. Posner, An Economic Analysis of Copyright Law, 18 J. LEGAL STuD.
325-26 (1989) (defining goal of copyright law as striking balance between incentive to
create and dissemination of information to public).

182. Lazar, supra note 13 at 1196. U.S. business and political representatives com-
plained about China’s copyright system in China’s Copyright Law’s inability at meeting
U.S. standards of adequate copyright protection for copyright owners; the inefficiency
of sanctions at deterring potential violators, the lack of government efforts to enforce
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placed China on the priority foreign country list and threatened
to enact trade sanctions against China unless it provided more
protection for U.S. intellectual property works, particularly com-
puter software.'®?

b. The 1992 Memorandum of Understanding On the
Protection of Intellectual Property

The trade dispute between the United States and China led
to the signing of the Memorandum of Understanding on the
Protection of Intellectual Property'®* (“1992 MOU”) in January
1992.'%% The terms of the 1992 MOU'#¢ required China to join
the Berne Convention and the Convention for the Protection of
Producers of Phonograms Against Unauthorized Duplication of
Their Phonograms'®” (“Geneva Phonograms Convention”),
which China joined on October 30, 1992 and April 30, 1993, re-
spectively.'® In addition, China promulgated the ICT Provi-
sions to implement these conventions and the terms of the 1992
MOU into its copyright law.’® To substantiate China’s agree-
ment to protect computer programs as literary works under the
terms of the Berne Convention, China implemented the
Software Regulations'®® in October, 1991, extending such pro-
tection to computer software programs for a term of fifty
years.'9!

the law, and the lack of experienced legal personnel dealing with intellectual property
issues. Id.

183. See Lawyers Wary of China’s New Software Protection Rules, UPI, June 14, 1991,
available in LEXIS, Nexis Library, UPI File [hereinafter Lawyers Wary] (reporting West-
ern attorneys’ reaction to China’s newly enacted regulations on software protection).
The USTR actually placed China on this list after the enactment of the Copyright Law
and before the adoption of the Computer Software Regulations. /d. When the Com-
puter Software Regulations came out in June 1991, the Western business community
remained dissatisfied, therefore China remained on the list. 7d.

184. 1992 MOU, supra note 80.

185. Id.

186. Id. art. 3(1)-(2) at 681-82.

187. Convention for the Protection of Producers of Phonograms Against Unau-
thorized Duplication of Their Phonograms (Geneva Convention), Oct. 29, 1971 (World
Intellectual Property Organization 1974) [hereinafter Geneva Phonograms Conven-
tion].

188. See Glenn R. Butterton, Pirates, Dragons and U.S. Intellectual Property Rights in
China: Problems and Prospects of Chinese Enforcement, 38 Ariz. L. Rev., 1081, 1089 (1996)
(describing legislative efforts taken by China to fulfill requirements of 1992 MOU).

189. ICT Provisions, supra note 70, arts. 1 & 3.

190. Software Regulations, supra note 179.

191. Id. art. 15 at 59. Article 15 states that:
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Despite China’s progress in bringing its substantive law into
conformance with international standards, widespread piracy of
U.S. computer software and audio-visual products continued due
to lax enforcement by the Chinese government.’®® Only a frac-
tion of Chinese intellectual property violations reached Chinese
courts.’®® Continued widespread piracy resulted largely from
the fact that pirates were able to destroy crucial evidence be-
cause Chinese authorities delayed in responding to allegations
of piracy by infringing stores, factories, and distribution cen-
ters.'9*

c. The 1995 China-United States: Agreement Regarding
Intellectual Property Rights

Dissatisfaction with China’s progress in enforcement meas-
ures caused the United States to place China back on the prior-
ity foreign countries list in 1994.'% The Chinese government
was angry with the United States because it felt that China had
worked very hard at building its copyright system and that the
United States had not allowed China sufficient time to produce
results.’®® As of January 1995, China had stated its intention not

Copyright in software shall be protected for a term of 25 years, ending on

December 31 of the 25" year after the first publication of the software. Prior

to the expiration of the term of protection, a software copyright owner may

apply to the organization for the administration of software registration for a

25-year extension. The maximum term of protection may note exceed 50

years.
Id

192. See Simpson, supra note 180, at 577 (discussing China’s struggle in imple-
menting provisions of its newly-established Copyright Law).

193. See id. at 604 (stating that on August 3, 1994, in Walt Disney of United States
v. Beijing Publishing Press, etc., Beijing Intermediate court’s ruling in favor of Walt
Disney Co. against prominent Bejing children’s book publisher was one of only twenty
civil cases filed in two years to receive judgement). See Guangliang Zhang, Analysis of
Walt Disney of the United States v. Beijing Publishing Press, etc. for Infringement of Copy Rights,
CHiNa L. 78 (February 1996) (briefing Walt Disney of the United States v. Beijing Pub-
lishing Press). The first copyright infringement case brought by a U.S. party to a Chi-
nese court after the signing of the 1992 MOU, this case attracted great attention from
both the legal and business communities of the United States and China. Id.

194. See Amy Borrus et al.,, Will China Scuttle Its Pirates?, Bus. WK., Aug. 15, 1994, at
40 (reporting that it took Chinese authorities four months to respond to evidence
presented by Business Software Alliance on stores selling pirated softwares).

195. See Newby, supra note 13, at 43 (noting that China’s ineffectiveness in execut-
ing measures it has implemented caused it to be redesignated as priority foreign coun-
try by United States in 1994). The United States took China off the list of priority
foreign countries when China signed the 1992 MOU. Id.

196. Id. at 44. Li Changxu, Chief Director of the China-United States Intellectual
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to sign any document relating to protection of intellectual prop-
erty rights.!®” The parties thus did not reach an agreement until
two hours before U.S. trade sanctions on US$1 billion worth of
Chinese imports and countersanctions by the Chinese would
have taken effect.'® The 1995 China-United States: Agreement
Regarding Intellectual Property Rights'®® (“1995 Accord”),
signed in Beijing on February 26, 1995, called for both en-
hanced enforcement measures by the Chinese and greater mar-
ket access for U.S. intellectual property producers in Chinese
markets.??°

i. The Agreement Letter

The 1995 Accord consisted of two documents: a letter from
the Chinese Minister of Foreign Trade and Economic Coopera-
tion to the USTR*” (“Agreement Letter”), and an Action Plan
for Effective Protection and Enforcement of Intellectual Prop-
erty Rights in China (“Action Plan”).2°? In addition to summa-
rizing the major provisions of the Action Plan, the Agreement
Letter included language that significantly liberalized market ac-
cess for U.S. companies in the audio-visual sector.??> In the
Agreement Letter, China acknowledged that cooperation and
trade in products protected by intellectual property rights com-

Property Protection Center, analogized the situation to building a house, saying that
“[ylou can have the house structure all set up, very beautiful. But then, you need elec-
tricity and water pipes. That takes more time.” Id.

197. See Tom Hope, A Victory for IPR?, Asia L., March 1995, at 12 (describing events
leading to signing of China-United States: Agreement Regarding Intellectual Property
Rights).

198. Id.

199. China-United States: Agreement Regarding Intellectual Property Rights, Feb.
26, 1995, 34 1.L.M. 881 [hereinafter 1995 Accord].

200. See Joseph T. Simone, 301 Agreement Strengthens IPR Enforcement, IP Asia, April
1995, at 2 (analyzing provisions of 1995 Accord).

201. China-United States: Agreement Regarding Intellectual Property Rights, Feb.
26, 1995, Letter from Wu Yi, Minister of Foreign Trade and Economic Cooperation,
People’s Republic of China, to Michael Kantor, United States Trade Representative,
United States of America, 34 LL.M. 881 [hereinafter Agreement Letter].

202. China-United States: Agreement Regarding Intellectual Property Rights, Feb.
26, 1995, Annex, 34 LL.M. 881, 887 [hereinafter Action Plan].

203. Simone, supra note 200. The Agreement Letter states that “China confirms
that it will not impose quotas, import license requirements, or other restrictions on the
importation of audio-visual and published products, whether formal or informal.”
Agreement Letter, supra note 201, at 884. See OFricE OF THE U.S. TRADE REP., NATIONAL
TrADE EsTiMATE, PEOPLE’s REPUBLIC OF CHINA 43, 51 (1994) (noting piracy to be ram-
pant in China, particularly in areas of audio-visual materials).
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prised an important aspect of its decision to increase economic
growth and market access.?** China also conceded that it would
refrain from limiting the importation of audio-visual products
and publications, and would allow U.S. entities to establish joint
ventures with Chinese entities concerning the production, re-
production, and sale of audio-visual products and computer
software, and to permit U.S. entities to execute revenue sharing
agreements relating to film products.?®

ii. The Action Plan

Instead of implementing new laws, the 1995 Accord focused
on enforcing China’s existing intellectual property laws.?® The
Action Plan focused mainly on enforcement measures to be un-
dertaken by administrative authorities, including customs au-
thorities, the Administrations for Industry and Commerce®®’
(“AIC”), the National Copyright Administration?*® and its local
agencies, the China Patent Office?* (“CPO”), and the police.?!°

204. Agreement Letter, supra note 201, at 883. The section of the Agreement Let-
ter indicates that “[a]nother aspect of China’s decision to develop its economy and
open its markets further is increased cooperation and trade in products protected by
intellectual property right.” Id.

205. Id. at 884. The relevant section of the Agreement Letter reads as follows:

China confirms that it will not impose quotas, import license requirements, or

other restrictions on the importation of audio-visual and published products,

whether formal or informal. China will permit U.S. individuals and entities to
establish joint ventures with Chinese entities in' China in the audio-visual sec-

tor for production and reproduction. These joint ventures will be permitted

to enter into contracts with Chinese publishing enterprises to, on a nationwide

basis, distribute, sell, display and perform in China.
Id.

206. See Hope, supra note 197, at 12 (pointing out highlights of Action Plan).

207. Trademark Law, supra note 9, art. 2. The Administration for Industry and
Commerce (“AIC”) is in charge of registration and administration of trademarks. Id.

208. See LAURENCE ] BRAHM, INTELLECTUAL PROPERTY AND TECHNOLOGY TRANSFER IN
CHiNa, 108 (2d ed. 1994) (providing overview of administrative organs responsible for
overseeing matters related to copyright). The National Copyright Administration
(“NCA") is in charge of authorizing the use of copyrighted works, issuing licenses for
the reprinting and translation of foreign works, and handling copyright disputes. Id.

209. Patent Law, supra note 10, art. 3. Article 3 reads “[t]he Patent Office of the
People’s Republic of China receives and examines patent applications and grants pat-
ent rights for inventions-creations that conform with the provisions of this Law.” Id.

210. Action Plan, supra note 202, art. (I)(B), at 890. Art. (I)(B) provides:

Administrative and other authorities responsible for intellectual property pro-

tection and enforcement including the National Copyright Administration

(“NCA”), State Administration for Industry and Commerce (“AIC”), the Pat-

ent Office, and police at the national, provincial, autonomous region, and
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The Action Plan made little mention of enforcement by Chinese
courts or prosecutors or their role in supporting enforcement
actions.?!’ With respect to copyright enforcement, the Action
Plan outlined four enforcement mechanisms.*'?> There would
be a new inter-agency Intellectual Property Working Conference
(“IWPC”) and task forces at the national and regional levels
designed to increase the effectiveness of existing enforcement
measures and provide new channels for investigating and han-
dling copyright and other serious infringements.?'> The Chi-
nese government would also initiate a special enforcement pe-
riod, commencing March 1995, during which enforcement au-
thorities would be encouraged to intensify enforcement
efforts?’* and educational activities*'® in regions suffering from

directly administered municipality and cities . . . and customs officials will co-

ordinate their activities under the working conference system and participate

in enforcement task forces.

Id.

211. See Simone, supra note 200, at 3 (reporting that Chinese government is re-
portedly reluctant to involve its judicial organ in Special 301 negotiations). The author
further notes, however, that the Supreme People’s Procuratorate seemed to convey a
contrary message. Id.

212. Id. at 2.

213. Action Plan, supra note 202, art. (I) (A) (1), at 34 LL.M. 887. Article (I) (A) (1)
provides that:

The State Council has established a Working Conference on Intellectual Prop-

erty Rights which through forceful measures centrally organizes and coordi-

nates protection and enforcement of all intellectual property rights through-

out the country, and will ensure that effective protection is provided and in-

fringement of intellectual property rights is substantially reduced.
Id.

214. Id., art. I(C) (1) at 892. Article I(C)(1) states:

The working conferences and enforcement task forces will operate over the

long-term. In addition, beginning on March 1, 1995, the Special Enforce-

ment Period will be intensified for the next six months. During this period,

the number of investigations will be increased and other actions taken to en-

sure the elimination of piracy, counterfeiting and other infringements of intel-

lectual property rights.
Id.

215. Id., art. I{C)(2) at 892. Article I(C)(2) reads:

During the Special Enforcement Period, the State Council’s Working Confer-

ence on Intellectual Property will direct and coordinate enforcement efforts

which all working conferences and enforcement task forces established under

this Action will undertake. The State Council’s Working Conference on Intel-

lectual Property will also coordinate with the relevant departments in launch-

ing a nation-wide information and education campaign on intellectual prop-

erty rights.
Id.
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high levels of piracy.?'® This special period would last for six
months and longer in regions where significant infringements
persisted.?'” The Action Plan also called for the institution of
new licensing and ownership verification regime, intended to
bring rampant piracy of audio-visual works, software, and publi-
cations under control.?’® Finally, the Action Plan contained cus-
toms enforcement provisions to better protect intellectual prop-
erty rights for all imports and exports.*'?

Chinese efforts to implement the Action Plan were far from
adequate.??° To begin with, task forces which were supposed to
be established in twenty-two regions never came into exist-
ence.?® Compact disc factories that were shut down during the
special enforcement period reopened shortly after the campaign
ended.?®? The U.S. business community alleged that Chinese of-
ficials used the term loosely when the officials claimed to have
closed a CD plant because the plant would just close for reorgan-
ization and then reopen after having changed its catalogue.??®

216. Id., art. I(C)(3) at 892. Article I(c)(3)provides:

Particular emphasis will be placed on achieving effective enforcement in key

regions, cities, and entities with a high level of infringing activity with a focus

on pursuing significant cases so as to eliminate piracy and counterfeiting, de-

ter future infringement, and require use of legitimate products.

Id.

217. Id. art. I(C)(6) at 893. Article I(C)(6) provides:

If infringements of intellectual property rights in a specific area are not sub-

stantially reduced by 31 August 1995, or if significant increases occur at any

time in the future, then the Special Enforcement Period in that area will be
extended or reinstated accordingly. If piracy is substantially reduced in a par-
ticular area, then that area can terminate the special enforcement effort

before August 31, 1995.

Id.

218. Id. art. I(D)(2) (b) and I(H), at 895, 903.

219. Id. art. I(G), at 900. Article I(G) provides that “[a]ll customs offices will fur-
ther intensify the protection of intellectual property rights of all imports and exports
and they will be subject to customs enforcement.” Id. art. I(G)(1).

220. See McCall, supra note 17, at 603-06 (arguing that despite 1995 Accord, piracy
in China continued because of lack of enforcement).

221. See Kwok, supra note 151, at 19 (describing USTR’s assessment of China’s
progress in intellectual property enforcement in light of 1995 Accord).

222. Maggie Farley & James Gerstenzang, China Piracy of US Products Surges Despite
Accord, L.A. Timgs, Oct. 10, 1995, at Al (reporting increase in production of illegal
music and software compact discs despite China’s promise to clamp down on piracy in
its 1995 Accord signed six months previously).

223. See Kwok, supra note 151, at 18 (discussing International Intellectual Property
Alliance’s report to U.S. Congressional committees on China’s effort to enforce 1995
Accord).
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The production of illegal compact discs doubled.??* Sales of pi-
rated computer software continued, and U.S. software compa-
nies claimed that twenty-eight of the twenty-nine Chinese pirate
CD factories were still operating.??> Despite the 1995 Accord re-
quirement that all CDs manufactured in China carry source
identification (“SID”) codes®?® millions of Chinese CDs did
not.*?” Moreover, according to the USTR, most of China’s cus-
toms enforcement efforts were still inadequate, and a series of
customs regulations remained which did not conform with the
1995 Accord.??®

The campaign also instigated violence within the CD indus-
try.??® In December 1995, a staff member on the anti-piracy unit
of the International Federation of the Phonographic Industry?*®
(“IFPI”) was kidnapped by hitmen to halt the staff’s opera-
tions.?*' The threat was apparently delivered by an officer of the
Guangdong State Security Bureau, a local arm of the secret po-
lice.?®? Although the victim was eventually released unharmed,
the event led the IFPI to close its Guangzhou, China office and
send its employees into hiding.?®*®* The IFPI received more
threats when it named several CD factories as makers of porno-

224. See Farley, supra note 222, at Al (reporting condition of music and software
piracy during six month period following 1995 Accord).

225. See Kahn, supra note 6, at A10 (reporting U.S. officials’ awareness of China’s
failure to effectively implement terms of 1995 Accord).

226. See Statement by Acting USTR Charlene Barshefsky on Trade Talks with China on
Intellectual Property Rights, 13 INT’L TRADE Rep. (BNA) 1036 (June 19, 1996) [hereinafter
1996 Agreement] (setting forth content of agreement between U.S. and China which
averted U.S. trade sanctions scheduled to take effect in June 1996). Source Identifica-
tion Code (“SID”) identifies the CD press that produced a particular CD, thereby al-
lowing inspectors to trace its manufacturer. Id. Consequently, pirates do no place SID
codes on their products, making their products obvious infringing goods. Id.

227. See Kwok, supra note 151, at 18-19 (noting International Federation of the
Phonographic Industry’s (“IFPI”) extreme disappointment with China’s lack of pro-
gress in combating music piracy). IFPI figures indicated that pirate sales of compact
discs and video products manufactured in China totaled to US$250 million, making
China the largest international pirate market. /d.

228. See Charles Abbott, U.S. Puts China Goods on Tentative Retaliation List, REUTERS
WorLp Servicg, Dec. 31, 1995 available in LEXIS, News Library, News File (quoting
Deputy USTR Kantor).

229. See Giouw, supra note 119 (recounting on kidnap of staff member at Interna-
tional Phonographic Industry’s Guangzhou office).

230. Id. The industry group represents 1100 record producers in 70 countries and
opened three offices in China to monitor music bootlegging earlier in 1995. Id.

231. Id.

232. Id.

233, Id.
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graphic CD-ROMS.23*

Dissatisfied by China’s failure to abide by the terms of the
1995 Accord, the United States, for the third time in five years,
threatened to impose economic sanctions upon China.?** After
the United States threatened China with US$2 billion in punitive
tariffs in May 1996, China responded by making multi-billion
dollar threats of its own.?*®* The Chinese government felt that it
had already taken action to protect intellectual property rights
through legislation, especially regarding audio and video prod-
ucts, a particular concern of the United States.?®’ Furthermore,
China considered it unfair for the United States to single out
China when statistics from the Business Software Alliance
showed that China was only sixth among major nations responsi-
ble for the United States’ losses due to copyright infringe-
ment.?3®

d. The 1996 U.S.-China Agreement on Intellectual Property
Rights

Following a U.S. threat to impose sanctions upon China,
formally made in May 1996, but openly discussed for several
months previously, the United States and China signed the 1996
U.S.-China Agreement on Protection of Intellectual Property
Rights®° (“1996 Agreement”) on June 17, 1996, averting an-
other trade war.?*® The 1996 Agreement contains a fact sheet
which sets forth actions already taken or to be taken by the Chi-
nese authorities under the 1995 Agreement.**! These actions in-

234, Id.

235. See Paul Blustein, Hopes Raised for Ending China Copyright Dispute, WasH. PosT,
June 13,1996, at D10 (reporting USTR Charlene Barshefsky’s trip to Beijing for negoti-
ations aimed at averting U.S. imposition of sanctions on Chinese products).

236. See List of China’s Possible Counter-sanctions Against the U.S., AGENCE FRANCE
Presse, May 16, 1996 (summarizing list of Chinese counter-sanctions, which includes
100% tariff on U.S. imports, ban on imports of U.S. audio-visual products, and suspen-
sion of applications for U.S. investment).

237. See Kwok, supra note 151, at 19 (presenting China’s assessment of its perform-
ance in enforcing intellectual property rights subsequent to signing 1995 Accord).

238. Id. Nations that contributed to a greater extent to U.S. copyright infringe-
ment losses than did China included Germany, Italy, Japan, and the United States itself.
Id.

239. 1996 Agreement, supra note 226.

240. See Kwok, supra note 151, at 18 (tracing development of China’s intellectual
property protection system in 1996).

241. Statement by Acting USTR Charlene Barshefsky on Trade Talks with China on Intellec-
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cluded the closure of fifteen compact disk?*? (“CD”). factories
and seizure of their equipment, increased monitoring of CD fac-
tories and distribution centers, and the prohibition of import
machinery for the manufacture of audio-visual products.?*
Also, the Public Security Bureau®** launched a special campaign
against intellectual property infringement.?*® Until further no-
tice, the Chinese government would suspend the establishment
of new CD production enterprises.?*®* Another enforcement pe-
riod would be launched, for a period of seven months, aimed at
eradicating factories, wholesalers, retailers and show centers in-
volved in counterfeit CDs.?*” The 1996 Agreement also provides
for greater market access for U.S. companies in the audio-visual
sector.2*® Overall, the 1996 Agreement reiterates provisions of
the 1995 Accord and adds more promises to keep up the fight
against copyright piracy.**?

China made significant progress in combating piracy after
the signing of the 1996 Agreement.? Chinese authorities
closed thirty-nine factories making illegal copies of U.S. music,

tual Property Rights, Fact Sheet on Chinese Implementation of 1995 IPR Enforcement Agreement,
13 InT'L TRADE REP. 1036 (June 19, 1996) [hereinafter Fact Sheet].

242, See SHERMAN ET AL., COMPUTER SOFTWARE ProTECTION Law 101-25 (1989)
(discussing laser-based media). Employing laser technology to record information,
compact disks are digital optical disks capable of storing great quantities of digitized
data. Jd. A compact disk on the market can easily store several hundred thousand
pages of printed text, six hours of master recording quality music, or two hours of full-
motion, television quality video. See U.S. ConGREss, OFFICE OF TECHNOLOGY AssESs-
MENT, INTELLECTUAL PROPERTY RIGHTS IN AN AGE OF ELECTRONICS AND INFORMATION,
OTA-CIT-302, at 103 (1986) (describing optical disk project at Library of Congress
where large volume of information were made available on-line at low cost for storage).

243. Fact Sheet, supra note 241.

244. See CHiu ET AL., LEGAL SvysTEMs oF THE PRC 93-97(1991) (describing duties
and functions of Public Security Bureau). The Public Security Bureau is in charge of
criminal law enforcement and public administration. Id. With the exception of minor
crimes and corruption cases which are dealt with by the courts and procuratorates re-
spectively, the Public Security Bureau handles all crimes from the stage of investigation
to the initial determination of liability. Id.

245. Fact Sheet, supra note 241. The Ministry of Public Security vowed to make
piracy a focus of its sweeping nationwide anti-crime campaign, thereby adding tens of
thousands of enforcement officials to the anti-piracy effort. Id.

246. Id.

247. Id.

248. Id.

249. See Kwok, supra note 151, at 20 (reporting that compared to 1995 Accord,
public response to 1996 Agreement was less enthusiastic and more cautious).

250. See U.S. China Trade Relation, supra note 3 (briefing on U.S.-China relationship
in area of intellectual property from 1995-1997).
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movies, and business software, and more than 250 arrests were
made.?®! During the 1997 winter crackdown on piracy, enforce-
ment authorities confiscated 1.9 million illegal video compact
disks**? (“VCD”), leading to the closure of forty illegal VCD pro-
duction lines in southern Guangdong Province.?*?

The USTR noted that while China had made significant
progress in combating piracy, certain problems remain.?*** Com-
puter software piracy is as rampant as ever.?® Pirate CD facto-
ries have affected Hong Kong with its smuggling activities of pi-
rated products and CD production line equipment in and out of
the city’s port.2%® Moreover, movie piracy is on the rise, with
VCD copies of the “Titanic” selling for US$2 in Shanghai a
month before its theatrical release in the United States.?*” For-
eign copyrighted products have not been able to meet its market
demand under the current level of market access.?”® In midst of
the ebbs and flows of Chinese intellectual property enforcement,
the USTR warned that the United States would not hesitate to
reimpose trade sanctions should China loosen its leash on intel-
lectual property infringers.?*°

The United States’ repetitive use of trade sanctions led one
legal scholar to question the strategy’s actual effectiveness in
combating China’s copyright piracy.?®® A report by trade groups
also indicated that U.S. trade sanctions might no longer pose a

251. See Trade Report Cites Chinese Progress on Piracy, HousTon CHRON., May 1, 1997,
at 2 [hereinafter Trade Report] (discussing China’s efforts to protect intellectual prop-
erty rights since signing of 1996 Agreement).

252. See Faison, supre note 1, at D2 (reporting rampant movie piracies in China).
Unknown to most U.S. households and introduced to Chinese consumers several years
ago, video compact disks (“VCD") look identical to CDs and are capable of storing up
to seventy minutes of movie per disk. Id.

253. See China: Southern China to Set Up Big Disc-Producing Base, CHINA Bus. INFoO.
NETWORK, July 30, 1997, at 1 (reporting China’s decision to establish its own compact
disk production base as a means of attacking pirate disc’s market share).

254. U.S. China Trade Relation, supra note 3 (discussing China’s progress in intellec-
tual property enforcement since 1996 Agreement).

255. Id.

256. Id.

257. See Faison, supra note 1, at D1-2 (reporting boom in movie piracy).

258. U.S. China Trade Relation, supra note 3.

259. Id.

260. See Yeh, supra note 27, at 503 (examining how strategy of using economic
influence as leverage failed to establish effective intellectual property regime in China).
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threat to China.*®' The current high level of trade between
China and the United States,?°? China’s trade potential,?®® and
cooperation in other international issues?®* have made stable
Sino-U.S. relations important to the United States.?®® Repetitive
threats of trade sanctions might cause China to lose patience
with the United States and switch to Europe, Japan, and Russia
for trade and technology transfers.?®® The United States also has
a lot at stake if sanctions were to take effect because the United
States is heavily dependent on Pacific Rim trade.?®” Finally,
notwithstanding China’s compliance with TRIPs, the United
States’ continued use of unilateral trade sanctions had already

261. See Robert S. Greenberger, Chinese Moves Press U.S. Into a Corner, WaLL ST. J.,
Feb. 8, 1996, at A10 (reporting conclusions of Business Coalition for U.S.-China Trade).

262. Id. In 1995, U.S. exported more than US$12 million in goods and services to
China, supporting 200,000 U.S. jobs. Id. As of 1997, China was the United States’ fifth
largest trading partner. See U.S. China Trade Relation, supra note 3 (briefing on China’s
role in world economy). .

263. See Greenberger, supra note 261, at A10. The World Bank estimated that for
modernization, China may expend US$750 billion on aircraft, power generation, tele-
communications, and computer equipment. /d. In the realm of intellectual property,
Chinese officials estimated that China’s audiovisual sales will reach US$2.2 billion by
2001. See Lisa Atkinson, What'’s Entertainment?, CHINA Bus. Rev., Mar. 1, 1997 (discuss-
ing prospects of U.S. entertainment industry in China’s market). -

264. See U.S. China Trade Relation, supra note 3 (delineating scope of U.S. involve-
ment with China on international issues). The United States have worked closely with
China in the areas of nuclear arms, global environment, and human rights. Id. During
the political crisis between North and South Korea, China assisted U.S. efforts in main-
taining stability on the Korean peninsula by bringing North Korea into peace talks. Id.
Furthermore, the two countries have a strong bilateral program geared toward combat-
ing alien smuggling, narcotics trafficking and terrorism. Id.

265. Greenberger, supra note 261, at A10.

266. See Paul Blustein & R. Jeffrey Smith, Economic, Political Concerns Put Clinton on
the Spot in China Policy, WasH. Post, Feb. 11, 1996, at A26 (reporting that economists
and diplomats in Clinton administration questioned effectiveness of economic sanc-
tions as weapons against China on issues such as human rights and illegal arm sales to
Pakistan). See Tony Walker et al., Li Peng Backs Trade with ‘More Lenient’ Europeans, FIN.
TiMEs, June 11, 1996, at 1 (discussing interview with Li Peng on U.S. threat of trade
sanctions against China made in May 1996). Considering U.S. trade policies toward
China as being too restrictive, Li Peng warned that “[i]f the Europeans adopt more co-
operation with China in all areas, not just in economic areas but also in political and
other areas, then I believe the Europeans can get more orders from China.” Id.

267. Trade War Averted — or Postponed?, NEws Tris., June 19, 1996, at A10 (discuss-
ing how Clinton administration has much at stake in long-running dispute over China’s
massive piracy of U.S. software and entertainment titles). Had the U.S.-Chinese trade
war kicked in, Boeing Co. would incur a loss of US$4 billion worth of jetliner orders.
See Chen & Cooper, supra note 157, at A2 (reporting that bilateral trade sanctions
would hurt major industries of both countries, including Chinese textiles, and U.S. cars
and agriculture).
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instigated criticism from other countries.?*®

2. Internal Pressures

China faces domestic resistance in its effort to promote
copyright protection.?®® The idea of copyright protection goes
against the country’s social-political culture and current eco-
nomic development.?”® In addition, local governments pose sig-
nificant hindrance to the administrative enforcement of copy-
right laws.?"!

a. Lack of Incentives to Enforce Copyright Laws

China lacks the genuine impetus to enforce copyright pro-
tection.?’? Private appropriation of expressions of ideas contra-
dicts Chinese culture’s emphasis on the subordination of indi-
vidual interests to societal good.273 Moreover, providing intellec-
tual property protection at the level delineated in TRIPs does
not render any present economic benefits to China.?’*

i. Cultural Disincentives

China’s legal system incorporated the concept of social or-
der propounded in Confucian philosophy.?”? Confucianism, the
ideology which dominated China from 100 B.C. to A.D. 1911,
placed a strong emphasis on the good of society instead of the

268. See Intellectual Property: GATT Bill Brings Major Reforms to Domestic Intellectual
Property Law, 11 INT'L TRADE ReP. (BNA) 50 (Dec. 21, 1994) (noting that foreign coun-
tries were dissatisfied with U.S. implementing legislation for Uruguay Round because it
allows USTR to identify a country “for Special 301 treatment notwithstanding its com-
pliance with TRIPs” — during the transition period).

269. See Li, supra note 150, at 393-94 (arguing lack of cooperation among local
officials contributed to ineffective enforcement of intellectual property laws).

270. See Lazar, supra note 13, at 1208 (setting forth inherent factors opposing en-
forcement of copyright protection in China).

271. See Jeffrey Berkman, Intellectual Property Rights in the P.R.C.: Impedimenits to Pro-
tection and the Need for the Rule of Law, 15 U.C.L.A. Pac. Basin L], 1, 19 (1996) (discuss-
ing how resistance from local governments erodes effectiveness of administrative en-
forcement).

272. Lazar, supra note 13, at 1208.

273. See FENG, supra note 68, at 4 (noting establishment of intellectual property
regime requires major changes in China’s social institutions).

274. See Yeh, supra note 27, at 516-17 (arguing that China is not at stage of eco-
nomic development to enforce protection of intellectual property rights).

275. See DERKE BODDE & CLARENCE MoORris, Law 1N IMPERIAL CHINA 50 (1973)
(describing gradual Confucianization of law in China beginning around 100 B.C.).
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pursuit of personal reward.?”® This philosophy encouraged
moral development of the individual as a means of promoting
social order, and viewed the legal system as disruptive of this or-
der due to its litigious nature.?”” The emphasis on the good of
society also led to the belief that previous generations had dis-
cerned the essence of human understanding.?’® The act of copy-
ing did not carry the dark connotation that it does in the
West.?® In fact, the act exemplified the user’s comprehension
of and devotion to the core of civilization itself.?*° Conse-
quently, copying was a highly honored and accepted process in
China.*®' The greatest compliment that an author could receive
was having someone copy his work.?3?

Maoist ideology®®® exerted a major impact on the shaping of
the modern Chinese legal system.*®* Early socialism, as prac-
ticed under Mao Tse-Tung’s leadership, viewed the law as a tool
for the oppression of a class of people.?®® Mao Tse-Tung also

276. See Butterton, supra note 188, at 1109 (explaining rationale behind Con-
fucianism’s subordination of personal interests to societal good). The author summa-
rized Confucius’ vision of society as that constituting of a set of relationships with recip-
rocal responsibilities and expectations that the parties are morally bound to fulfill. Id.
Consequently, one who insists on individual rights disrupts the reciprocity, thereby dis-
rupting the harmony that holds the group together. Id.

277. See BoppE & MORRIs, supra note 275, at 50 (describing Confucianization as
naturalization of law). “Law was fitted into the wider doctrine of the oneness of man
and nature, which maintained that man should shape his institutions in harmony with
the forces of nature.” Id.

278. See WiLLiaM P. ALFORD, To STEAL A BooK 1s AN ELEGANT OFrFENSE 25, (1995)
(discussing Confucius’ emphasis on need to interact with past to promote individual
moral and collective social development). “The essence of human understanding had
long since been discerned by those who had gone before, and in particular, by sage
rulers collectively referred to as the Ancients, who lived in a distant ‘golden age’.” Id.

279. Id. at 28-29. Through copying, one can interact with the past, which is a dis-
tinctive mode of intellectual and imaginative endeavor in traditional Chinese culture.
Id.

280. Id.

281. Id.

282. See Susan Orenstein, Disney Duels with Chinese “Pirates” Over Mickey: Case Goes to
New Beijing Court, LEcAL TiMEs, July 25, 1994 at 2 (quoting Anna Han, as assistant pro-
fessor at Santa Clara University).

283. See Richard Goldstein, Copyright Relations Between the United States and the Peo-
ple’s Republic of China: An Interim Report, 10 Brook. J. INT’L L. 403, 410-11 (1984) (dis-
cussing political and economic roles of Chinese government under Maoist regime from
1949 to 1976). The Maoist ideology considers private capital to be a means of exploita-
tion, and that the renunciation of private property is essential to the success of the class
struggle and the economic growth of the nation. Id.

284. Id.

285. See LaszLo LADANY, LaAw AND LEGALITY IN CHINA, THE TESTAMENT OF A CHINA-
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believed that the masses should have access to creative works.?®°
China is not alone in its hostile attitude toward art as belonging
to the author.?®” The acquisition of private property was largely
forbidden in China because traditional Marxism considered the
renunciation of private property essential to economic
growth.?®® Consequently, the concept of copyright as a private
property right conflicted with the basic tenets of Marxism.?®°
The language in China’s Copyright Law demonstrates the
country’s emphasis on the subordination of an individual’s inter-
ests to the goal of society.?* The purpose of protecting copy-
right was to encourage the creation and dissemination of works
which would contribute to the building of an advanced socialist
culture and ideology and to socialist material development, as
well as the development and advancement of socialist culture
and sciences.?®' As part of these goals, the Copyright Law pro-
hibits copyright holders from violating China’s Constitution and

WatcHER 62 (1992) (describing Mao Tse-tung’s use of laws to suppress counter-revolu-
tionaries).

286. See Mao Tse-tung, Talks at the Yenan Forum on Literature and Art (May 1942),
reprinted in 3 SELECTED WORKs oF Mao Tse-TUNG 69, 84 (1975) (arguing that artists and
writers gather their inspiration from lives of people to create works serving masses of
people).

287. Id. Mao believed that “literature and art are for the masses of the people, and
in the first place for the workers, peasants and soldiers; they are created for the workers,
peasants and soldiers and are for their use.” Id. The belief holds ground in Russia as
well, where officials have found it difficult to convince their citizens that copying or
buying pirated software is wrong, because, according to old communist ideals, intellec-
tual property belongs to the public at large. See Rob Guth et al., S.0.8.(save our software),
ComPUTER WORLD, July 31 1995, at 88 (providing overview of piracy situation in Russia).

288. Goldstein, supra note 283, at 411,

289. See Jing-Kai Syz, Note, Expanding the Patent Law of the People’s Republic of China:
A Proposal for Patent Protection of Computer Programs, 5 J. CHINESE L. 349, 353 (1991)
(presenting dilemma faced by Chinese government in promoting intellectual property
rights while attempting to preserve nonindividualistic socialist society). Marxism views
individuals as elements of the society, and therefore treats individual inventions as so-
cial products. Id. at 353 n.18. Giving an individual the exclusive rights to reap benefits
from an invention contradicts socialist ideals. Id.

290. See Lazar, supra note 13, at 1206 (arguing that principles of social order had
shaped China’s Copyright Law).

291. Copyright Law, supra note 11, art. 1. Article 1 provides:

This Law is formulated in accordance with the Constitution in order to protect

the copyrights and neighbouring rights and interests of authors of literary,

artistic and scientific works, to encourage the creation and propagation of

works that are beneficial to the development of socialist spiritual and material
civilization, and to promote the development of a flourishing socialist scien-
tific and cultural environment.

Id.
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laws, or prejudicing the public interests.?*2

ii. Economic Disincentives

China shares economic disincentives to the vigorous en-
forcement of intellectual property rights with many other devel-
oping countries.”®®> As a developing nation struggling to mod-
ernize after years of isolation from the international market,
China could not afford to provide the high level of economic
protection delineated in TRIPs.?°* In the short run, intellectual
property rights inhibited China’s ability to obtain and use the
technological information necessary for her economic
growth.?®® The Chinese referred to pirated programs as patri-
otic software,?*® because such programs could accelerate China’s
effort to modernize at minimal costs.?*’ Pirates could help a
country obtain successful products and technology without in-
curring research and development costs.?*® In the short term,
piracy could also provide a means of livelihood for Chinese citi-
zens depending completely on the production of pirated goods
for a living.?*® While rigorous intellectual property protection
could drive many domestic enterprises out of business, domestic

292. Id. art. 4. Article 4 states that “[w]orks that may not lawfully be published or
disseminated shall not be protected under this Law. The exercise by a copyright owner
of his copyrights may not violate the Constitution or the law and may not harm the
public interest.” Id.

293. See Yeh, supra note 27, at 516-18 (discussing why China would not benefit
economically from having an effective intellectual property regime).

294. See Robert M. Sherwood, The TRIPs Agreement: Implications for Developing Coun-
tries, 37 IDEA: ].L. & TecH. 491, 537 (1997) (positing that provisions in TRIPs required
developing countries to make costly adjustments in their judicial systems, civil and crim-
inal procedures and border measures). The author accounted for costs by taking into
consideration the resources, legislative time, and official attention necessary for imple-
menting TRIPs. Id.

295. See Tara Kalagher Guinta & Lily H. Shang, Ownership of Information in a Global
Economy, 27 GEo. WasH. J. INT'L L. & Econ. 327, 330-31 (1993) (describing major bene-
fits developing nations gain from allowing piracy).

296. See James Cox, U.S. Firms: Piracy Thrives in China, USA Tobpay, Aug. 23, 1995,
at 2B (explaining why software industry faced greater resistance than entertainment
companies in combating Chinese piracy).

297. See Guinta & Shang, supra note 295, at 330-31 (explaining how intellectual
property piracy produces short-term benefits for developing countries). Most develop-
ing countries believe that the efficient use of knowledge is crucial to a nation’s eco-
nomic growth. Id. Pirates can provide such knowledge at much lower costs than legiti-
mate producers, and copying only the successful products facilitates the nation’s pro-
cess at absorbing useful knowledge. Id.

298. Id. '

299. See Farley, supra note 222, at Al (quoting David Buxbaum, U.S. attorney spe-
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owners of intellectual property rights would profit little from
such protections because their limited financial and technical
capabilities would prevent them from investing in expensive re-
search and marketing efforts.>* :

b. Problems with Administrative Enforcement

Administrative enforcement, while the highlight of both the
1995 Accord and 1996 Agreement for combating Chinese piracy,
is subject to influences of local protectionism.*** Through the
economic reform of the 1980s local governments have acquired
substantial control over their administrative bodies.>*? Conse-
quently, administrative officials can hardly be considered neutral
actors in their enforcement of copyright protection.?*?

i. Emphasis on Administrative Enforcement in the 1995
Accord and the 1996 Agreement

The 1995 Accord and the 1996 Agreement focus mainly on
administrative measures as a means of intellectual property en-
forcement.®®* The 1995 Accord contains guidelines for coordi-
nating investigations,®® factory raids,?® and the prosecution of
such cases.?®” A foreign owner or his local representatives may
submit a petition supported by substantiating evidence to a local

cializing in protecting copyright of U.S. products in China). The local police would be
reluctant to shut down an illicit industry if an entire village depended on it. Id.

300. See Lu Yimao, fiji Youxioa Di Jiasu Jinji Yu Keiji De Jiche [Speedy and Effective
integration of China’s Economy with Science and Technology], 11 Guoyi Maovi [INTERNA-
TIONAL TRADE] 8 (noting that China’s general level of technology remains similar to
that of 1950s and 1960s in Western countries, that knowledge and skills of scientific and
technical personnel are generally obsolete, and that Chinese government has decreased
its research and development funding for business enterprises in recent years).

301. See Li, supra note 150, at 391-94 (introducing relation between enforcement
of provisions in 1995 Accord and 1996 Agreement and local protectionism).

302. See Donald C. Clarke, What'’s Law Got to Do With It? Legal Institutions and Eco-
nomic Reform in China, 10 U.C.L.A. Pac. Basiy LJ. 1, 18-15 (1991) (describing how
change in fiscal system tilted balance of power away from central to local government).

303. See Berkman, supra note 271, at 4 (positing that local governments intervened
in enforcement activities of administrative officials).

304. SeeLi, supra note 150, at 412 (noting that foreign corporations generally favor
administrative over judicial recourse with respect to enforcement of intellectual prop-
erty rights). While administrative recourse is more expeditious and less expensive, the
solution works only when the infringer has no close ties with the local government. Id.

305. Action Plan, supra note 202, art. I-B(1) (a), at 34 890.

306. Id. art. I-B(1)(b) at 890.

307. Id. art. I-B(3) at 891.
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enforcement authority.>*® The responsible agency would then
review the petition.?®® Upon approval, the local agency would
draft an action plan, which would be carried out by local en-
forcement officials.’’® The 1996 Agreement reinstated the en-
forcement measures provided in the 1995 Accord, with the addi-
tional involvement of China’s Ministry of Public Security.?'! The
Ministry of Public Security made piracy a centerpiece of its
sweeping nationwide anti-crime campaign, thereby adding tens
of thousands of enforcement officials to the anti-piracy effort.>!?

One of the highlights of the 1995 Accord was the establish-
ment of the IPWC, a special body created to assist provincial,
regional, and local administrative agencies in their work.?’® The
main office of the IPWC functions as a central administrative au-
thority with primary responsibility for policy-making, while its re-
gional offices formulate plans for enforcement actions against
infringing operations taking place within their jurisdictions.>'*
The enforcement authority of each jurisdiction assumes respon-
sibility for executing factory raids, arrests, and subsequent prose-
cutions as requested by the local IPWC.?'®> Each enforcement
authority is comprised of regional branches of administrative
agencies overseeing intellectual property protection, such as the
AIC, the Patent Office, and the Public Security Bureau.?'¢

ii. Local Protectionism

One legal scholar has suggested that a key factor of the mis-
understanding in Sino-U.S. relations lies in the perceived power
or lack thereof of the Chinese government to control the intel-

308. Id. arts. I-B(6), I-B(7) at 891.

309. Id.

310. Id. arts. I-A(5), I-B(1) (a) & I-F(4) at 888, 890, and 900.

311. See Chen & Cooper, supra note 157, at A2 (reporting series of measures taken
by China in early 1996 that were recognized by United States). Other measures in-
cluded the shutting down of 15 factories found to be manufacturing pirate compact
disks, laser disks, and CD-ROMs, heightened enforcement of intellectual property
rights in the southern province of Guangdong, and increased cooperation between Chi-
nese and U.S. customs officials in preventing the export of pirated products. Id.

312. Id. L

313. Action Plan, suprﬁote 202, arts I-A(4), I-A(6) at 888-89.

314. Id. Regional and local IPWC will be set up in 22 provinces and major cities
including Guangdong, Beijing, Shanghai, Tianjin, Wuhan, Nanjing, Shenzhen, Jiangsu,
Zhejian, and Fujiang. Id. art. I-A(4) at 888.

315. Id. arts. I-A(5) (a), I-B(1)(a) & L-F(4) at 888, 890, & 900.

316. Id. art. (I)(B) at 890.
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lectual property situation in China.*'” The USTR believed that
China’s problem with copyright piracy resulted not from the
country’s inability to enforce copyright protection, but rather, its
unwillingness to do s0.2'® In fact, the Chinese central govern-
ment did recognize the critical link between the protection of
intellectual property and economic reform.*'® Although Chi-
nese government directives generally are implemented without
question, protection of intellectual property rights is one area
where government support alone was not sufficient.** China’s
inability to tackle piracy arose in large part from the Chinese
government’s 1979 decision to decentralize power from the fed-
eral government to local and provincial governments as a means
of facilitating the country’s transition from a planned to a mar-
ket economy.*?! Since 1979, the Chinese government has
granted more authority to local governments to attract direct
foreign investment by means of the creation of Special Eco-
nomic Zones.?#

Along with decentralization of the central government
comes the inevitable consequence of local protectionism.?** To-
day, central government officials no longer dictate the decisions
of local officials.?** The governing body of each jurisdiction is
the Local People’s Congress®** (“LPC”), to which the 1982 Con-

317. See Lazar, supra note 13, at 1198 (explaining how decentralization of Beijing
government limited its ability to enforce intellectual property protection).

318. See David E. Sanger, In Trade Rift, U.S. Outlines Penalties, and So Does China,
N.Y. Times, May 16, 1996, at D6 (reporting U.S. reaction to China’s threat of counter-
sanctions against United States made in May 1996). In the article, acting USTR
Charlene Barshefsky stated that the control of piracy is “not a question about China’s
capability. It is a simple matter of political will.” Id.

319. See Berkman, supra note 271, at 44 .68 (stating that aside from U.S. pressure,
China has its own reason to enhance its intellectual property system). China is unlikely
to receive the foreign technology and investment necessary for its economic reform if
foreign right holders find China’s intellectual property protection system inadequate.
Id.

320. Id. at 17.

321. Id.

322. Id. The central government gave local governments of the Special Economic
Zones the power to establish institutions necessary to implement, guide, and regulate
investment. Id. See Shanghai Symposium, supra note 2 (discussing China’s Open Door
Policy and cities designated as Special Economic Zones).

323. See Li, supra note 150, at 399 (tracing development of local protectionism).
Local protectionism refers to the situation where local officials, in making their political
judgements, place the interest of the local community over the state. Id.

324. Id.

325, See CHiu ET AL., supra note 244, at 53-54 (setting forth structure of local gov-



1986 FORDHAM INTERNATIONAL LAW JOURNAL ([Vol.21:1941

stitution confers the power to elect and dismiss officials at its
own level.’*® Consequently, central authorities do not have abso-
lute control over personnel management for the LPC.3%7 In fact,
with deputies becoming more active in the election process, the
LPC draws most of its members from the local pool, which con-
sists of native political elite and well-connected senior local offi-
cials.3%®

Elected by the LPC, a local leader is tempted to place local
interests over state policies in making political judgments.’?
The fiscal system established in the early 1980s required local
governments to surrender only a portion of their revenues to the
central Chinese government.’*® The remaining portion of local
revenues allowed local governments to function as independent
fiscal entities responsible for managing local expenditures.®®' As
a result, local officials could intervene in court judgments that
would seriously jeopardize local business enterprises, because
such officials would be directly accountable for the judgements’
negative political, economic, and social ramifications.?3?

ernments). Closely linked to the government at its own level, the Local People’s Con-
gress (“LPC”) can enact and promulgate local regulations. Id. Members of the LPC are
elected directly by the citizens. Id.

326. Xianfa [P.R.C. Constitution], art. 101 (1982) translated in Laws AND REGULA-
TIONS OF THE PEOPLE’s REPUBLIC OF CHINA GOVERNING FOREIGN MATTERs 295 (1991).
Article 101 states:

Local people’s congresses at their respective levels elect have the power to

recall governors and deputy governors, or mayors and deputy mayors, or

heads and deputy heads of counties, districts, townships and towns. Local peo-
ple’s congresses at and above the county level elect, and have the power to
recall, presidents of people’s courts and chief procurators of people’s
procuratorates at the corresponding level. The election or recall of chief
procurators of people’s procuratorates shall be reported to the chief
procurators of the people’s procuratorates at the next higher level for submis-
sion to the standing committees of the people’s congresses at the correspond-
ing level for approval.
Id.

327. See Li, supra note 150, at 399 (discussing central government’s decreasing role
in LPC).

328. Id.

329. Id. at 400.

330. See Clarke, supra note 302, at 13-15 (describing how change in financial sys-
tem tilted balance of power away from central to local governments). The central gov-
ernment receives a substantial portion of its revenues from agreements described as
financial contracting with local governments. I/d. These agreements set up a system
similar to tax farming where the central government assumes a passive role. Id.

331. Id.

332. See Wang Xinxin, Shilun Puochanfa De Tiaozheng Jizhi Yu Shishi Wenti [ Problems
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Local protectionism poses a major hindrance to administra-
tive enforcement.?®® Administrative officials must confront pow-
erful local officials who profit from piracy and military officials
who actually run illegal factories.>®* In addition, local agencies
and departments entrusted with the responsibility for enforcing
intellectual property laws are staffed with the same officials wish-
ing to impede the enforcement.??® Finally, the lack of financial
and technological resources available to local enforcement bod-
ies further subjects copyright enforcement to local protection-
ism.3%°

II. ALTERNATIVES TO TRADE SANCTIONS, TRIPS, AND
ADMINISTRATIVE ENFORCEMENT AS CURES TO
CHINA’S COPYRIGHT PROBLEMS

In order to cure China’s copyright problems, China and

in Implementing Bankruptey Law], 4 ZHoNGGuo FaxUe [CHINEsE LecaL Stupies] 85
(1991) (arguing lack of judicial independence as one of major impediments to imple-
menting Chinese bankruptcy laws).

333. See Berkman, supra note 271, at 19 (dxscussmg how localism erodes effective-
ness of administrative enforcement).

334. Id. Such officials are often unwilling to enforce laws against prominent local
businesses that generate the majority of local revenues. Id. Consequently, the enforce-
ment of intellectual property rights depends not on legal imperatives, but rather on the
interests of the local authorities. Id. For example, Cai Ling Audio and Video Company,
a major pirate disk factory, houses its office in a Chinese Air Force military compound
and pays monthly rent to the military landlords. See Seth Faison, Copyright Pirates Prosper
in China Despite its Promises, N.Y. Times, Feb. 20, 1996 at Al (reporting Chinese copyright
pirate’s view toward piracy). Furthermore, CD plants in Guandong are known to have
local backers such as units of the People’s Liberation Army and Public Security Bureau,
who share the profits from the sale of CDs that cost US$0.36 to make and sell for
US$4.30 each in Hong Kong. See Joyce Barnathan et al., A Pirate Under Every Rock, Bus.
Wk, June 17, 1996, at 50 (reporting on Chinese central government’s lack of power to
curtail piracy in southern China).

335. See Berkman, supra note 271, at 19 (describing infiltration of local protection-
ism into administrative enforcement). For instance, while the 1995 Accord established
the IPWC as a presumably independent body aimed at overseeing enforcement meas-
ures implemented at all levels, local task forces are responsible for actually implement-
ing such measures. /d. The administrative authority having jurisdiction over the area
in which the infringer is located had the exclusive power to grant preliminary injunc-
tions and award remedies. Id.

336. Id. at 20. The 1995 Accord required local government to bear the cost and
expense of implementing enforcement measures. Jd. A conflict of interest arises when
a local government has to choose between protecting profitable, although illegitimate,
local businesses and expending the resources to close such businesses down. Id. Con-
sequently, enforcement officials can not act neutrally where a local government directly
controls the recruitment, ﬁnance and management of a region’s enforcement author-

ity. Id.
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other countries have relied on TRIPs,??? trade sanctions,?*® and
administrative enforcement.*® However, there are several other
approaches that can be taken.?*® These include employing the
judicial system,**! education,®*? and joint ventures.**® Aside
from TRIPs, the WTO also provides a set of rules for dispute
settlement that will govern China’s international copyright dis-
putes upon the country’s accession to WI'O.?**

A. Enhancement of the Judicial System

Since the enactment of the Copyright Law in 1991, China
created mechanisms within the judicial system to cope with copy-
right piracy.?*® The Chinese government established specialized
intellectual property courts**® and approved new criminal penal-
ties for copyright violators.**” Unfortunately, local protection-
ism and the lack of legal professionals within the judicial system
pose obstacles to the judicial enforcement of intellectual prop-
erty rights.>*® Nevertheless, the nature of judicial proceedings
and remedies available may still make the judicial system an at-
tractive recourse to copyright holders.>*

337. See China & TRIPs, supra note 20, at 6-9 (briefing China’s efforts at imple-
menting provisions of TRIPs).

338. Se¢ Lazar, supra note 13, at 1185-91 (describing role of trade sanctions in U.S.’
fight against piracy in China from 1990 to 1996).

339. See Li, supra note 150, at 412 (noting that great emphasis was placed on ad-
ministrative enforcement in both 1995 Accord and 1996 Agreement as means to curb
Chinese piracy).

340. See Berkman, supra note 271, at 26-34 (arguing that lack of competence
among legal personnel, business agencies, and Chinese citizenry at addressing piracy
problems within China’s copyright system impedes its enforcement).

341. See China & TRIPs, supra note 20, at 7 (discussing China’s efforts to enforce
intellectual property rights in judiciary realm).

342. Action Plan, supra note 202, art. II(A)(1)&(2) at 34 I.L.M. 905.

343. Agreement Letter, supra note 201, at 34 L.L.M. 884.

344. Understanding on Rules and Procedures Governing the Settlement of Dis-
putes, Final Act Embodying the Results of the Uruguay Round of Multilateral Trade
Negotiations, Apr. 15, Legal Instruments — Results of the Uruguay Round vol. 1 (1994)
33 LLL.M. 1125, 1226 (1994) [hereinafter Dispute Procedures].

345. See China & TRIPs, supra note 20, at 7 (discussing China’s progress in judicial
enforcement of intellectual property rights).

346. Id.

347. Id. at 8.

348. See Berkman, supra note 271, at 23-26 (delineating weaknesses within judicial
enforcement in China).

349, See Li, supra note 150, at 413 (advocating judicial recourse to addressing copy-
right violations).
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1. The Present State of China’s Judicial System

China’s judicial system has four levels of courts.>®® The zui-
gao renmin fayuan, the Supreme People’s Court, is the highest
court of China.?®*' Below that there are thirty gaoji renmin fayuan,
Higher Level People’s Courts, one for each province, autono-
mous region, and municipality such as Shangai and Beijing.?*?
Below the Higher Level People’s Courts are 389 zhongji renmin
fayuan, Intermediate Level People’s Courts, that sit at the district
level in Beijing, Tianjing, and Shanghai, and at the prefecture
and municipality level in the rest of the country.>*® At the lowest
level are some three thousand jiceng renmin fayuan, Basic Level
People’s Courts, which sit at the county level.>®* A total of
106,000 Chinese judges are chosen by the People’s Congress or
the appropriate level standing committee.?® Unlike U.S. federal
judges, Chinese judges do not have tenure, and thus are not im-

350. See Georgory S. Kolton, Copyright Law and the People’s Courts in the People’s Re-
public of China: a Review and Critique of China’s Intellectual Property Courts, 17 U. Pa. J. INT’L
Econ. L. 415, 427 (1996) (setting forth court structure in China). The People’s Courts
have the duty to adjudicate issues in areas including criminal matters pursuant to the
Criminal Law of China, civil matters pursuant to the Civil Law of China, economic
matters, and administrative matters. Jd. at 426-27.

351. Xianfa [P.R.C. Constitution], supra note 326, arts. 123-35. The Supreme Peo-
ple’s Court hears cases that are of national dimension and reviews decisions of both the
Higher People’s Courts and the Special People’s Courts. See Kolton, supra note 350, at
428 (describing role of Supreme People’s Court).

352. See Donald C. Clarke, Power and Politics in the Chinese Court System: The Enforce-
ment of Civil Judgements, 10 CoLum. J. Asian L. 1, 7 (1996) [hereinafter Power & Politics)
(describing court structure in China). Autonomous regions include Tibet and Xin-
jiang. See Kolton, supra note 350, at 428 (describing role of Highest People’s Courts).
The Highest People’s Courts have original jurisdiction over priority issues within a prov-
ince, autonomous region, or municipality, and hear appeals taken from the Intermedi-
ate People’s Courts. Id.

353. See Kolton, supra note 350, at 427-28 (describing hierarchical level of Interme-
diate People’s Courts). Intermediate People’s Courts function as both court of original
and appellate jurisdiction. Jd.

354. Id. at 427-28. The Basic People’s Courts operate as lower courts of original
jurisdiction only. Id. In remote areas of the country, Basic People’s Courts have branch
courts known as People’s Tribunals (renmin fating) whose decisions have the same
binding power as that of the Basic People’s Courts’. See Power & Politics, supra note 352,
at 7 (describing court structure in China). There are over 18,000 People’s Tribunals in
the country. Id.

355. See Power & Politics, supra note 352, at 6-7 (providing statistics on number of
courts and judges in China). Aside from judges, China’s courts are also staffed with
assistant judges. Id. Unlike judges, who are appointed by the local People’s Congress
or its Standing committee, assistant judges are appointed by the court, and may per-
form the same function as judges. Id. at 6 n.14.
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mune from external pressures and localism.?®

One entity foreign to the U.S. judicial system is China’s Ad-
judication Committee.?®” While individual judges, or a col-
legiate bench of judges and lay people, can handle minor non-
politically sensitive cases on their own, they do not have such
independence in important cases.>”® Decision-making power for
such cases rests with the court’s Adjudication Committee, which
has the power to override the judges’ decisions and direct them
to enter a different verdict.®*® Adjudication Committee mem-
bers include the president of the court, the vice-president, the
head and deputy head of the various specialized chambers, and
the judges, most of whom may be Communist Party members as
well, 20

China established new intellectual property Courts to cope
with the increasing number of intellectual property litigation.?®
By early 1994, the country established specialized intellectual
property courts in Beijing, Shanghai, Fujian, Xiamen, Shenzhen,
Haikou, Zhuhai, and Guangdong.?®? By January 1996, eighteen

356. Id. at 8. Aside from judges on the Supreme People’s Court, who are ap-
pointed by the central government, other judges are chosen by the corresponding Peo-
ple’s Congress Standing Committee, which, in turn act as rubber stamps for the local
Communist Party. Id.

357. See Berkman, supra note 271, at 22-23 (providing brief overview of China’s
Adjudication Committees).

358. Id. Cases that may be deemed important include those that involve complex
legal issues, significant economic disputes, highly charged public issues, or sensitive
political matter. Id.

359. Id. While an individual judge will hear a case, following consultation, the
Adjudication Committee may direct the judge to enter a particular verdict, advise the
judge to seek more information from the parties, or submit the case to a higher level
court for guidance. Id. Consequently, there have been reports of Adjudication Com-
mittees routinely deciding cases, leading to the saying “ those who try the case do not
decide it, and those who decide the case do not try it” (shenzhe bu pan, panzhe bu shen).
See Clarke, supra note 302, at 61 n.261 (listing articles criticizing Adjudication Commit-
tee’s practice of deciding before trial).

360. See Berkman, supra note 271, at 23 (describing China’s Adjudication Commit-
tees).

361. See Kolton, supra note 350, at 435-36 (discussing China’s decision to set up
specialized intellectual property courts). Prior to the establishment of specialized intel-
lectual property courts, intellectual property cases were handled either by the Civil or
Economic Divisions of People’s Courts. Id.

362. See Chenguang Ma, China: More Courts to Protect Trademarks and Patents, CHINA
DarLy, Mar. 29, 1994, available in LEXIS, World Library, Txtln File (reporting judicial
aspect of China’s efforts at enforcing intellectual property rights). Within one month of
its inception in February 1994, special courts in Shanghai had already handled more
than 600 cases. Id. An official with the Supreme People’s Court interpreted the setting
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such courts had come into existence.*®® The Chinese govern-
ment also established an intellectual property appellate division
in the Beijing Municipal Higher People’s Court that has exclu-
sive appellate jurisdiction for the entire nation in the manner in
which the U.S. Courts of Appeals for the Federal Circuit have
jurisdiction for the United States.>**

In 1994, China’s legislature, the National People’s Con-
gress, approved new criminal penalties for copyright violators,
leading to the enactment of the Resolution on Punishing the
Crime of Copyright Violations (“Resolution on Crime”).?** The
new law added provisions to the Criminal Law of the People’s
Republic of China®*®® (“Criminal Law”) providing for fines and
jail terms of up to seven years for violators.>®” In 1995, China
enacted a new Judges Law®®® to clarify the qualifications, train-
ing, and responsibilities of judges.?®® One year later, the Na-

up of new intellectual property courts as part of the country’s progressive approach to
strengthening the protection of intellectual property. Id.

363. See IPR Laws Bolstered by Addition of Courts, XinnHua NEws AGENcy, Aug. 23,
1995, available in LEXIS, News Library, Wires File (reporting China’s progress within
legal system in protecting intellectual property rights). Infringement cases have been
increasing at an annual rate of 30% between 1992 and 1995, constituting 70% of the
2000 property rights infringement cases every year. Id. The courts have imprisoned
approximately 350 people each year for violating intellectual property rights. Id.

364. See Butterton, supra note 188, at 1101 (providing overview of China’s intellec-
tual property courts and judges).

365. See Intellectual Property Protection in China: New Criminal Penalties for Copyright
Violators, E. AsiaN Exec. Rep., July 15, 1994, available in LEXIS, Asiapc Library, Easian
File [hereinafter New Criminal Penalties] (providing highlights of New Criminal Penal-
ties). Prior to the enactment of the New Criminal Penalities, copyright violation was
only a civil liability. Id.

366. Criminal Law of the People’s Republic of China (1979) translated in STATUTES
AND REGULATIONS OF THE PEOPLE’s REPUBLIC OF CHINA code no. 790706 (1987) [herein-
after Criminal Law]. .

367. See New Criminal Penalties, supra note 365 (briefing provisions of New Criminal
Penalties). The new law also calls for the confiscation of illegal profits, pirated prod-
ucts, and equipment used in the piracy. Id. Crimes that are punishable include the
reproduction, distribution and marketing of books, fine art, audio/visual products and
computer software. Id. Retail sellers will receive jail sentences that are one year less
than the makers and distributors of pirated products. /d. For company violators, the
top manager will be subject to both jail sentencing and fines, whereas the company will
be subject to fines. Id.

368. See China Law: China Issues Laws on Judges, Procurators, Police, XINHUA NEws
AGENCy, Feb. 28, 1995 (describing purposes of new Chinese laws on judges, procurators,
and police effective July 1, 1995).

369. Id. The Judges Law solidifies the responsibilities and duties of judges by set-
ting forth the duties, rights, obligations, qualifications, appointment, dismissal, ranking,
examination, training, awards, penalties, employment treatment, and resignation of
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tional People’s Congress passed amendments to the Criminal
Procedure Law of the People’s Republic of China®*”® (“Criminal
Procedure Law”) allowing civil prosecution by individuals.?”!

2. Problems within the Judicial System

There are several flaws in the Chinese judicial system.that
deter the enforcement of intellectual property rights.*”? One
problem concerns the courts’ inability to render impartial judg-
ments.>”? Chinese judges and court officers do not always enjoy
sufficient independence to avoid the intervention of such inter-
ested parties as do local officials, senior government officials,
and influential local businesses.?’* Local officials derive their
power to shape the outcome of a case from the fact that those
officials control the expenditures of the courts as well as the
housing and employment opportunities of the judges’ chil-
dren.®>”® Succumbing to local pressures, judges may unreasona-

judges. See New Law Digest - National: Legal System, CHiNa L. & Prac., Mar. 31, 1995, at 9

(briefing developments in China’s legal system to enhance intellectual property protec-
tion).

370. Criminal Procedure Law of the People’s Republic of China (1979) translated
in STATUTES AND REGULATIONS OF THE PEOPLE’s REPUBLIC OF CHINA code no. 790707
(1987) [hereinafter Criminal Procedure Law].

371. See Shirley Kwok, New PRC Criminal Procedures Enable Private Prosecutions, 1P
Asia, May-June 1997, at 62 (introducing new criminal provisions). Prior to the enact-
ment of the new criminal provisions in March 1996, an intellectual property right
owner may initiate action against the infringer by filing complaints with the AIC or
bringing a law suit to the People’s Court as a civil matter. Id." In cases where the quan-
tity of infringing goods and the quantum of illegal profits are substantial, the intellec-
tual property rights owner may report to the People’s Procuratorate as a criminal case.
Id. However, it is up to the People’s Procuratorate to decide whether or not to prose-
cute the case. Id. "

372. See Berkman, supra note 271, at 22-26 (detailing weaknesses in China’s legal
system, such as ability to render impartial judgements and to enforce their orders).
The author pointed out that the court’s reliance on local officials to enforce court
orders may subject the court to local protectionism. Id. Note, however, that adminis-
trative enforcement is also subject to local protectionism. See id. at 18-21 (discussing
problem of localism in the context of administrative enforcement).

373. Id.

374. Id. Local governments rely on local enterprises for revenues and employ-
ment. See Power & Politics, supra note 352, at 4243 (explaining local protectionism as
external obstacle to execution of court orders). In fact, some of the local enterprises
are run by local political leaders. Id.

375. See id. at 42 (delineating practical basis behind court’s deference to wishes of
local leaders). As one legal reporter noted, “[e]very aspect of local courts, including
personnel, budgets, benefits, employment of children, housing, and facilities, is con-
trolled by local Party and government organs, as are promotions and bonuses.” Id.
Generally, courts are required to turn a portion of the fees collected either to a higher



1998] ' CHINA’S COPYRIGHT SYSTEM 1993

bly deny motions for transfer of forum, render judgments highly
favorable to local parties and refuse to respect former judgments
by other courts.?”®

Another concern relates to the lack of legal training among
Chinese judges.®”” When the Chinese Communist Party came
into power in 1949, all property, including intellectual property,
became collectively owned by the state.>”® Official Marxist doc-
trine viewed artistic work to be without value,®”® and intellectual
property had no place in a society where law and the judicial
system became secondary to state interest and government pol-
icy.*®® The contempt for intellectual property culminated in the
Cultural Revolution, when the Chinese government abolished all
intellectual property rights along with China’s legal system.?®!
The destruction led to the current legal system that is so new
that many of the Chinese who do have a working knowledge of
the system are too young to serve as judges.*®® Therefore, the
legal system is run primarily by judges who are retired army ser-

court or the local government’s treasury. Id. The fees that remain are not sufficient to
cover salaries and other expenses, which must be met with funding from the local gov-
ernment. Id.

376. See Li, supra note 150, at 399 (discussing adverse effect of local protectionism
on China’s judicial system).

377. See Kolton, supra note 350, at 450 (noting that legal system in China is so new
that there is a shortage of persons qualified to serve as judges). But cf. Iris Yokoi, Chi-
nese Jurist in U.S. to Study Laws, L.A. Times, Apr. 3, 1994, at 9 (reporting on Chinese
judge’s visit to Los Angeles). Justice Zongyi Fei, a member of the Supreme People’s
Court, is extremely well-trained in intellectual property law. Id. In early 1994, for ex-
ample, he traveled to Los Angeles for four days to meet with U.S. legal and business
professionals to discuss intellectual property matters. Id.; see also Li, supra note 150, at
413 (noting that in 1992, the Supreme People’s Court and twenty high courts offered
special training session for judges).

378. See Kristie M. Kachuriak, Chinese Copyright Piracy: Analysis of the Problem and
Suggestions for Protection of U.S. Copyrights, 13 Dick. J. INT'L L. 599, 603 (1995) (explain-
ing that communists believe property should be collectively owned by state to eliminate
class inequities).

379. Id.

380. See Simpson, supra note 180, at 583 (discussing copyright’s role in China’s
society under Mao Tse-tung’s regime). During that time, copyright existed only in the
form of administrative regulations governing remuneration between copyright owners
and publishers. Id.

381. Id. at 583-84; see Berkman, supra note 271, at 35 (providing brief discussion
on Cultural Revolution). :

382. See Donalde C. Clarke, Dispute Resolution in China, 5 J. CHINESE L. 245, 257
(1991) [hereinafter Dispute Resolution] (pointing out lack of qualification among people
serving as judges). Judges have been known to use their law clerks as “substitute judges”
to fill in where there are shortages of available judges. Id.
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geants having no formal legal training.®®*

Aside from a lack of legal training of judiciary personnel,
China also suffers from a scarcity of lawyers.?®* Currently, the
country has 90,000 lawyers with the educational system produc-
ing only about 700 lawyers a year and the Government stressing
the need for 150,000 attorneys by the year 2000.%®®> Accompany-
ing the strain on legal personnel is the increasing rate of lawsuits
from 1996 to 1997.%*® The lack of trained and experienced law-
yers has a deleterious effect on court proceedings, especially in
China where the court follows the inquisitorial system.8”

3. Advantages of the Judicial System

Chinese courts offer advantages to business owners that are
not available from administrative agencies.*®® Chinese courts re-

383. Id.

384. Id. at 29 (citing to William P. Alford, Tasselled Loafers for Barefoot Lawyers:
Transformation and Tension in the World of Chinese Legal Workers, 141 Cnina Q. 22, 30
(Mar. 1995)). At the inception of economic reform in 1980, China had only three
thousand lawyers. Id. As of 1996, there were ninety thousand Chinese lawyers. See
Chenguang Ma, Role of Lawyers to be Expanded, CHINA DalLy, June 24, 1996, at 13, avail-
able in 1996 WL 8531404 (reporting on resurgence in number of lawyers since abolish-
ment of legal system in 1959).

385. See Berkman, supra note 271, at 29 (pointing out lack of trained legal profes-
sionals in China).

386. See China Courts Handle More IPR Suits, CHINA Bus. INFoO. NETWORK, July 17,
1997 (reporting rise of intellectual property disputes in China, with quarter of cases
occurring in prosperous areas such as Beijing, Shanghai, Jiangsu, and Guangdong).
Statistics show that the number of court battles over IPR violations in 1996 was 11.8%
higher than in 1995, and the figure for the first five months in 1997 had rocketed by
15.3%. Id.

387. See Dispute Resolution, supra note 382, at 258-59 (addressing lack of guidance
for judges in making their decisions). In China, laws and regulations are enacted by a
wide range of governmental and quasi-governmental bodies with no comprehensive
and up-to-date indexes available. Id. Furthermore, there is no case-reporting system,
and very often judges may not find any statutory rule on point. Id. Consequently,
judges are left to their own initiative in acquiring the information necessary for making
their decisions. Id. But ¢f. NANPING Liu, JUDICIAL INTERPRETATION IN CHINA 38 (1997)
(discussing role of Supreme People’s Court in China’s legal and political systems). Be-
ginning in 1985, the Supreme People’s Court of China publishes some of its decided
cases in the Gazetie. Id. The decisions reported in the Gazette may actually carry force
as precedents, depending on the comments the Court makes as well as the sensitivity of
the issues involved. Id. at 14548,

388. Sez Li, supra note 150, at 412-13 (advocating judicial approach toward resolv-
ing intellectual property infringement cases). Aside from the promptness in court ac-
tions, the author also mentioned the superior level of education and lesser degree of
corruption among judicial personnel as reasons for choosing a judicial over an adminis-
trative recourse. /Id.
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spond more promptly than administrative agencies.>* In a civil
case, a complainant can obtain preliminary injunctive relief
from a court within forty-eight hours.®*® A complainant can also
request a search of an infringer’s business premises if the com-
plainant can prove that such action is necessary to preserve evi-
dence or protect his or her property interests.**! If a complain-
ant can produce sufficient evidence to require immediate ac-
tion, a court may issue preliminary measures prior to the
complainant’s submission of court papers.>**

Forum shopping and criminal prosecution enable a court to
overcome some local influences that have hindered administra-
tive enforcement efforts.>*® While an administrative agency can
only take action against local infringers, a court, using proper
procedures, may institute preliminary actions against infringers
with place of business located outside the locality.>** Criminal
action poses a powerful threat to the potential infringers.*** Due

389. Id.

390. Id.

391. Code of Civil Procedure of the People’s Republic of China (1991), translated
in CHiNA Law REFERENGCE SERVICE ref. no. 1420/91.04.09, arts. 74 and 93. Article 74
states that “[wlhere there is a possibility that evidence may be destroyed or lost or be
difficult to take at a later time a participant in an action may apply to the People’s Court
for preservation of the evidence. The People’s Court may also take measures to pre-
serve such evidence on its own initiative.” Id. The relevant portion of Article 93 pro-
vides:

Where, due to urgent circumstances, the lawful rights and interests of an inter-

mediary person would be irreparably harmed if he did not immediately apply

for preservation of property, such person may apply to the People’s Court

requesting measures for the preservation of property prior to the institution of

an action. The applicant shall provide security. If applicant fails to provide

security, his application shall be rejected.
Id.

392. Id.

893. See Li, supra note 150, at 413 (pointing to availability of forum shopping and
criminal action in judicial proceedings that are absent in administrative context). Fo-
rum shopping becomes especially powerful where the foreign owner has investments in
the area. Id.

394. Id. at 414. In a breach of contract case, Yanbian Leather Factory vs. Mishan
City Shoe Factory, a city court was able to detain a suspect and confiscate his properties
without the consent of the suspect’s local court. Id. The Supreme People’s Court has
recently waived the requirement of consent out of consideration of undue influence of
local protectionism. Id.

395. See New Chinese Copyright Law Introduced China: Establishes Copyright Law Intro-
ducing Criminal Provisions for Infringement, MORGAN-GRAMPIAN, Sept. 1, 1994, available in
WL 14021462 [hereinafter Criminal Provisions for Infringement] (reporting on introduc-
tion of criminal provisions to China’s copyright law). According to Jui Chian Giouw,
regional director Asia of the IFPI, experiences in enforcing intellectual property in
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to the fact that criminal procedures afford many coercive meas-
ures that are not available in civil cases, criminal action grants
Chinese law enforcement officials more investigative power than
their civil counterparts.>®

Criminal proceedings enhance the courts and administra-
tive agencies’ jurisdictional power under forum shopping.?*” An
owner may choose either the forum where the crime was com-
mitted or the forum where the accused resides.>®® Although the
courts have not defined what is meant by the forum where the
crime was committed, Chinese legal scholars have interpreted it
as the place where the crime was prepared, where the crime was
committed, where the crime has caused consequences, or where
the illegal property was sold, and this interpretation has been
followed by trial courts.>®

Until 1994, copyright infringement remained only a civil,
not criminal, offense.**® To further eradicate illegal reproduc-
tion activities and other aggravated acts of copyright, China
adopted the Resolution on Crime.*”! The Resolution on Crime
provided criminal penalties of three to seven years imprison-
ment for acts of reproduction of other people’s works without
prior authorization, where the amount of illegal income is large,
or where other particularly serious circumstances existed.*’?

other countries have shown criminal sanctions to be “the only effective deterrent to
copyright infringement.” Id.

396. See Li, supra note 150, at 424 n.129 (noting that prosecutors have been taking
advantage of criminal procedures to force third party’s payment resulting from civil
adjudication).

397. Id. at 420.

398. Criminal Procedure Law, supra note 370, art. 19.

399. See ZripEr ZHANG, XING SHI Su SONG Fa Jiao CHENG [TExXTBOOK OF CRIMINAL
PrOCEDURE Law] 112 (1982) (analyzing forum selection under Article 19 of Criminal
Procedure Law). Forum where the accused resides can be the place where the accused
lives, works, or studies. Id.

400. See Ping Yang, An Analysis of the Punishment for Crimes of Intellectual Property
Infringement in China, 4 CHINA PAT. & TRADEMARKs 74, 74-75 (1996) (describing efforts
of People’s Courts of China in protecting intellectual property rights through criminal
punishment). Prior to the enactment of the Resolution on the Punishment of Crimes
of Copyright Infringement in 1994, copyright infringement was not considered a crimi-
nal offense, because the Chinese Copyright Law does not contain provisions for crimi-
nal punishment. Id.

401. Id. : '

402. See Shen, supra note 12, at 7 (introducing Resolution on Crime). The Resolu-
tion on Crime, however, does not specify what figure of the amount of illegal income
constitutes large, nor does it define circumstances that would come under serious, See
Yang, supra note 400, at 75 (defining criteria for constituting a crime). The closest
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Acts of selling such infringing articles, fully knowing they are ille-
gally reproduced, are also criminal acts, for which the actors, in
addition to being fined, may be sentenced to fixed terms of im-
prisonment ranging from two to five years.**® Since 1997, the
China have added new provisions to its Criminal Law introduc-
ing civil prosecution to individual copyright owners,*** and crim-
inal sanctions for infringements of registered trademarks, copy-
right, patents and breach of trade secrets.*®> With respect to
copyright infringement, the new provisions distinguish between
illegal income that are large from those that are very large, and
circumstances that are serious from those that are very serious,
and reduces the maximum period of imprisonment for the for-
mer category from seven to three years.*®® The new provision
also reduced the maximum period of imprisonment from five to

reference available is the Supreme People’s Court’s interpretation, which defines the
amount as illegal income exceeding Rmb 20,000 (US$2,400) for the individual, and
Rmb 100,000 (US$12,100) for an entity. /d. Where the infringer had been held admin-
istratively or civilly liable two times or more before, or the value of the illegal business
exceeds Rmb 100,000 (US$12,100) for an individual or Rmb 500,000 (US$60,500) for
an entity, they should be regarded as coming under “serious, or especially serious” cir-
cumstances. Id.

403. See Shen, supra note 25, at 7 (briefing criminal penalties provided by Resolu-
tion on Crime). Aside from jail sentences, infringers will also be liable for losses in-
curred by the right owner due to the infringement. Id.

404. See Kwok, supra note 371, at 62 (discussing new criminal provisions that have
been added to China’s 1979 Criminal Law). To be entitled to the right to private prose-
cution, the right owner must prove that the infringing acts concerned warrant criminal
sanctions under China’s laws, the harm incurred is protectable in China, and that the
case has not been previously investigated or prosecuted by the People’s Procuratorate.
Id. ‘

405. See August Zhang, New Criminal Law Addresses IP Infringement, IP Asia, August
1997, at 36 (summarizing highlights of amendments made to China’s criminal law
scheduled to come into effect on October 1, 1997).

406. Id. at 38. In Article 217 concerning copyright infringement, the Chinese gov-
ernment distinguishes between infringers whose profits are large and those that are
very large, as well as circumstances that are serious and those that are exceptionally
serious. Id. at 38. Article 217 limits the maximum period of imprisonment to three
years for infringers whose amount of illegal income is large (Rmb 20,000 — 100,000
(US$2,500 - 12,500) for individual, Rmb 100,000 — 500,000 (US$12,500 — 62,500) for
legal entity) or if circumstances are serious (value of business Rmb 100,000-100 million
(US$12,500-12.5 million) for individual, and Rmb 500,000-500 million (US$62,500-62.5
million) for legal entity). Id. Infringers may be subject to three to seven years of im-
prisonment only when their amount of illegal income is very large, in other words,
exceeding Rmb 100,000 (US$12,500) for individual, Rmb 500,000 (US$62,500) for
legal entity, or when the circumstance is exceptionally serious (value of business ex-
ceeding Rmb 100 million (US$12.5 million) for individual, and Rmb 500 million
(US$62.5 million) for legal entity. Id.
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three yéars for sellers of infringed products.*”’

The Chinese courts did not hesitate to impose criminal pen-
alties on intellectual property violators.*”® Recently, the
Supreme People’s Court sentenced two managerial staffs to sev-
enteen and eleven years of imprisonment respectively for their
company’s production of US$1.45 million worth of pirate video
and audio CDs.**® The People’s Court in Chengdu sentenced a
man to two and a half years in prison for selling US$361,000
worth of pirated software.*’® The court’s decision was important
in that it was the toughest criminal sanction yet imposed for sell-
ing counterfeit software.*!!

B. Education

The vast majority of Chinese officials and citizenry are unfa-
miliar with the general principles of copyright law.*'? Copyright
infringers tend to fall into two categories.*'®* One kind of in-
fringer knows little about the law in general, and much less
about intellectual property laws.*'* The other kind of infringer
is a lawless individual who makes his living by illegal copying.*'?

In theory, China recognized the importance of education to
the enforcement of intellectual property rights.*'® In the second
part of the Action Plan, China promised to initiate education
and training concerning intellectual property rights.*'” The
Government agreed to incorporate intellectual property laws
into the country’s current law popularization plan.*'® The Gov-

407. Id. at 39.

408. See IPR Violator Gets 17 Years, IP Asia, May-June 1997, at 5 [hereinafter IPR
Violator] (reporting on case where China’s Supreme People’s Court past 17-year prison
sentence to one of violators).

409. Id.

410. Id.

411. Id.

412. See Shen, supra note 25, at 6 (noting that although China’s efforts in establish-
ing copyright system have attracted international attention, Chinese society is still hazy
on concept of copyright).

413. Id.

414. Id. People who fall into this group believe that “writers in the world always
copy one another’s work,” and “stealing books does not count as stealing,” and justifies
their profits as money gained from labor. Id.

415, Id. This kind of individual misinterprets the concept of market economy as
making money without regard to the legality of means employed. Id.

416. Action Plan, supra note 202, art. II(A) (1)&(2) at 905.

417. Id.

418. Id. at art. II(A(1) at 905. Article II(A) (1) reads that “[r]elevant authorities
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ernment also agreed to improve the training of officials responsi-
ble for the protection of intellectual property rights, including
administrative, judicial, prosecutorial, and customs personnel.*'?
China also promised to launch a national training and educa-
tional program with respect to intellectual property rights.*** In
addition, China stated that the media would play a role in this
heightened awareness of intellectual property rights, by publiciz-
ing positive efforts in the protection of these rights and by expos-
ing infringement and local protectionism.*?!

In January 1997, China began its construction of the China
Intellectual Property Training Centre*?? (“IPTC”) in Beijing.**
Aiming at becoming China’s intellectual property rights training
and research base, the IPTC will offer courses on patents, trade-
marks, and copyrights to government officials, lawyers, patent
and trademark agents, and business people.*** The IPTC will
also help upgrade China’s research in the field.**® Over forty
universities in China now offer courses in intellectual prop-
erty.*? The Government now encourages state-employed law-
yers to form private law firms to help enforce intellectual prop-

will conduct training and education on intellectual property protection across the
country and . . . incorporate intellectual property laws into the state’s knowledge-of-law
popularization scheme . . .." Id.

419. Id. art. II(A)(2) at 905. Article II(A)(2) states that:

Relevant authorities will conduct training and education on intellectual prop-

erty protection across the country and make special efforts to improve and

expand the training of officials responsible for administering and enforcing

intellectual property rights. These officials include . . . customs and police
who are charged with enforcing patents, trademarks rights, and copyrights,

.. .. The government will cooperate with local judicial bodies’ actions to im-

prove the professional quality of judicial and prosecutorial personnel, and

provide Customs officers with training courses in identifying products that in-
fringe copyrights, including methods of inspecting computer software, prod-
ucts that infringe trademarks and other intellectual property rights.

Id.

420. Id. art. II(A)(3) at 905. The Action Plan requires publicity campaigns
through the news media, establishment or expansion of institutions of higher learning,
and training of management personnel at entities that produce or sell protected prod-
ucts. Id.

421. Id. art. I (C) at 906.

422. See China: Training Centre to Help Strengthen IPR Protection, CHINA Bus. INFo.
NETWORK, Jan. 17, 1997 (reporting establishment of China’s first governmentspon-
sored intellectual property training center). '

423, Id.

424. Id.

425. Id.

426. See Jianyang Yu, Protection of Intellectual Property in the P.R.C.: Progress, Problems
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erty rights in the new market economy.**” To educate the gen-
eral populace, in 1985 China embarked on a campaign for
popularization of law education designed to elevate legal aware-
ness among the Chinese citizens.**® In 1995, the Chinese gov-
ernment involved the media on a twenty-day national tour to
cover activities on popular legal education in the country’s prov-
inces and municipalities.**® In July 1997, Shanghai founded an
intellectual property rights training center that is open to attor-
neys and personnel from foreign enterprises and companies.*3°
The Center’s goal is to inform such individuals about Chinese
laws and regulations on intellectual property rights, including
patent law, trademark law and copyright law, as a means of bet-
ter protecting their companies’ property rights in China.**!

C. Joint Ventures

China uses joint ventures as a means of pursuing the goal of
foreign investment under the government’s Open Door Pol-
icy.#* Currently China recognizes two forms of joint ventures,
the equity joint venture and contractual joint ventures.**® Gov-
erned by the Law of the People’s Republic of China on Chinese-
Foreign Equity Joint Ventures*** (“Joint Ventures Law”) in 1979,

and Proposals, 13 U.C.L.A. Pac. Basiv L J. 140, 149 (1994) (discussing China’s develop-
ment in legal education on intellectual property).

427. Id. at 150.

428. See Chinese Media to Focus on Education in Law, Xinuua ENc. NEwswirg, Oct. 19,
1995 (reporting that Chinese government acknowledged law education among masses
crucial to China’s development). Justice Minister Xiao Yang said that “promoting the
rule of law has always been one of China’s major tasks.” Id.

429. Id.

430. See Training Center for Intellectual Property Right Founded in Shanghai, XiNnHUA
NEws Acency, July 17, 1997 (reporting on opening of intellectual property training
center in Shanghai). Invited lecturers include university professors and officials from
the government’s patent office. Id.

431. Id.

432. See Xue & Wilson, supra note 5, at 511 (providing background on China’s
enactment of laws authorizing joint Chinese-foreign business ventures). Transfer of
foreign technology is the other major goal of China’s Open Door Policy. Id.

433. See Daniel J. Brink & Xiao Lin Li, A Legal and Practical Overview of Direct Invest-
ment and Joint Ventures in the “New” China, 28 J. MarsHaLL L. Rev. 567, 573-74 (1995)
(presenting structural features of equity and contractual joint ventures).

434. The Law of the People’s Republic of China on Chinese-Foreign Equity Joint
Ventures (1979), translated in LAws AND REGULATIONS OF THE PEOPLE’s REPUBLIC OF
CHINA GOVERNING FOREIGN-RELATED MATTERs 513 (1991) [hereinafter Joint Ventures
Law]. Joint Ventures Law is China’s first set of laws which explicitly authorizes joint
Chinese-foreign business ventures. See Xue & Wilson, supra note 5, at 511 (providing
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equity joint ventures take the form of limited liability compa-
nies.**® Joint Ventures Law requires that foreign investors con-
tribute at least twenty-five percent of the company’s capital,*®
and that the parties involved share the risks and losses in propor-
tion to their contribution.*®” Laws governing contractual joint
ventures,**® on the other hand, do not prescribe the amount of
foreign contribution.*®® Participants in contractual joint ven-
tures may freely negotiate and prescribe the terms for allocating
profits, earnings, risks and losses,**° and the method of business
management in the joint venture contract.**! Also, contractual
joint ventures can take the form of a contractual relationship,
partnership, project, or limited liability company.**?

Despite China’s overall support for joint ventures, the sup-
port did not apply to all sectors of the industry.*** Foreign enti-

background on Joint Ventures Law). Prior to 1979, few laws existed within the area of
foreign investment. Id. For example, no statutory system of contract law existed before
the contract law relating to foreign parties was promulgated in 1985. Id. at 549 n.2.

435. Joint Ventures Law, supra note 434, art. 4, at 513. In a company where there
is limited liability, each party to a joint venture is only liable to the extent of its equity
contribution to the joint venture. Id.; see Xue & Wilson, supra note 5, at 528 (analyzing
Article 4 of Joint Ventures Law with regard to form and capital).

436. Joint Ventures Law, supra note 434, art. 4, at 513. Article 4 provides that
“[t]he proportion of the foreign joint venturer’s investment in an equity joint venture
shall be, in general, not less than 25 percent of its registered capital.” Id. Registered
capital is the capital that the parties to the venture must agree to invest before the
venture is formed. Id.

437. Id.

438. Law of the People’s Republic of China on Chinese-Foreign Contractual Joint
Ventures (1988), translated in Laws AND REGULATIONS OF THE PEOPLE’s REPUBLIC OF
CHINA GOVERNING FOREIGN-RELATED MATTERs 507 (1991) [hereinafter Contractual Joint
Ventures Law].

439. Contractual Joint Ventures Law, supra note 438, art. 2, at 507. Article 2 pro-
vides: '

In establishing a contractual joint venture, the Chinese and foreign parties

shall, in accordance with the provisions of this Law, prescribe in their contrac-

tual joint venture contract such matters as the investment or conditions for

cooperation, the distribution of earnings or products, the sharing of risks and

losses, the manners of operation and management and the ownership of the

property at the time of the termination of the contractual joint venture . . . .

Id.

440. Id.

441. Id.

442, Id.

443, See LETTER FROM Eric H. SMITH, EXECUTIVE DIRECTOR AND GENERAL COUNSEL,
INTERNATIONAL INTELLECTUAL PROPERTY ALLIANCE, TO FREDERICK MONTGOMERY, CHAIR-
MaN, TPSC, Orrice oF U.S. TRADE REPRESENTATIVE 3-6 (July 13, 1994) (reporting public
comments on China’s market access in light of its participation in GATT and WTO).
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ties could not enter into joint ventures to produce and distribute
recorded music.*** The Chinese government also imposed de
facto bans on foreign ownership in joint ventures for publish-
ing.445

In the Agreement Letter of the 1995 Accord China men-
tions joint ventures as a means through which greater market
access would be provided to U.S. companies.**® China agrees to
permit U.S. individuals and entities to establish joint ventures
with Chinese domestic entities to produce audio-visual related
goods.**” China will allow these joint ventures to enter into con-
tracts with Chinese publishing enterprises to distribute, sell, dis-
play, and perform on a nationwide basis in China.**® Joint ven-
tures can establish operations in Shanghai and Guangzhou, and
China agrees to allow expansion to eleven other as yet undeter-
mined cities by the year 2000.**° China will also allow U.S. indi-
viduals and entities to enter into joint ventures with Chinese
companies for the production and sale of U.S. computer
software products in China.**°

China shows further commitment to promoting joint ven-
tures with its signing of the 1996 Agreement with the United
States.*®! As a result of the 1996 Agreement, U.S. record compa-
nies can now enter into sales, production, display, and perform-
ance agreements with Chines publishing houses in the sound re-
cording and motion picture industries.**? Six weeks after the

444, Id. at 3.

445. Id. at b.

446. Agreement Letter, supra note 201, at 884.

447. Id. “China will permit U.S. individuals and entities to establish joint ventures
with Chinese entities in China in the audio-visual sector for production and reproduc-
tion.” Id. :

448. Id. “These joint venturers will be permitted to enter into cotnracts with Chi-
nese publishing enterprises to, on a nationwide basis, distribute, sell, display and per-
form in China.” Id.

449. Id. “China will immediately permit such joint ventures to be éstablished in
Shanghai, Guangzhou, and moreover, other major cities, and will then expand the
number of cities, in an orderly fashion, to thirteen (13) by the year 2000.” Id.

450. Id. “China will also permit U.S. individuals and entities to establish computer
software joint ventures and those joint ventures will be permitted to produce and sell
their computer software and computer software products in China.” Id.

451, See Fact Sheet, supra note 241 (reporting U.S. progress in gaining market access
to China for U.S. audiovisual and computer software products).

452. Id. “A key goal of our record companies was to enter into cooperative rela-
tionships with Chines publishing houses to sign artists, produce them ad ultimately -
through those publishing houses — to sell, produce, display and perform.” Id.
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1996 Agreement, Warner Home Video, a division of the media
conglomerate Time Warner Inc., signed an agreement with the
Shenzhen Advanced Science Enterprise Group to distribute
cartoons and Oscar-winning feature films.*?

D. The WTO Dispute Settlement

The WTO charter contains an Understanding on Rules and
Procedures Governing the Settlement of Disputes** (“Dispute
Procedures”), which sets out a settlement system for resolving
international trade disputes.**®> The Dispute Procedures creates
a single entity, the Dispute Settlement Body**® (“DSB”), that
oversees all disputes. The Dispute Procedures expect disputing
parties to make a good faith effort in settling their differences
prior to bringing a case.*s” If disputing parties fail to reconcile
within sixty days, the complaining party may request a panel.*®

453. See Lisa Atkinson, What’s Entertainment?, CHINA Bus. Rev., Mar. 1, 1997 avail-
able in 1997 WL 9618724 (reporting U.S. entertainment industry’s activities in China
subsequent to 1996 Agreement).

454. Dispute Procedures, supra note 344.

455, See Glen T. Schleyer, Note, Power to the People: Allowing Private Parties to Raise
Claims Before the WTO Dispute Resolution System, 65 ForpHAM L. Rev. 2275, 228586 (1997)
(explaining how WTQ’s dispute settlement system is more powerful than its GATT
predecessor). Drafted in the mid-1940s, dispute procedures under GATT have been
criticized for their ad hoc character, making the system vulnerable to political games-
manship and diplomatic struggles among nations. Id. at 2276. The GATT system en-
tails four major steps: negotiation and consultation among parties to a complaint, estab-
lishment of an expert panel to investigate the claim, analysis and determination by the
panel, and adoption or dismissal of the panel report. Id. at 2282-83. The lack of a time
schedule and the ability of a losing party to veto adoption of the panel report rendered
the GATT system ineffective in solving international trade disputes. Id. at 2282-84.

456. Dispute Procedures, supra note 344, art. 2(1), 2(4), at 1226-27. Composed of
representatives from every nation that signed the treaty or code at issue, the Dispute
Resolution Board (“DSB”) has the sole authority, by consensus, to establish panels,
adopt panel and Appellate Body reports, maintain surveillance of implementation, and
authorize suspension of concessions in cases of nonimplementation of recommenda-
tions. /d.

457. Id. art. 4 at 1228. Article 4 states that “[e]ach Contracting Party undertakes to
accord sympathetic consideration to and afford adequate opportunity for consultation
regarding any representations made by another Contracting Party concerning measures
affecting the operation of any covered agreement taken within the territory of the for-
mer.” Id.

458, Id. art. 4(3) at 1228. The Secretariat will nominate the panelists, whether
from the government or outside the government, and parties may not oppose the nomi-
nation without compelling reasons in which case the Director-General will appoint
these panelists. Id. art. 8(6), (7) at 1231. Dispute Procedures also list panel qualifica-
tions. Id. art. 8(1), (2) at 1231. Panel establishment is automatic, unless the DSB de-
cides by consensus against the establishment. /d. art. 12(3) at 1233.
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The panel will then have six months**® to conduct discovery and
deliberation before which the panel will submit a written report
to the DSB.*®® The Dispute Procedures requires that the DSB
adopt panel decisions by default, unless all the member nations,
including the winning nation, agree by consensus not to adopt it
or unless one of the parties requests an appeal.*! The Appellate
Body**? will then conduct a review of the panel report that is
limited to questions of law and legal interpretation.*®® Like
panel reports, Appellate Body decisions are adopted automati-
cally unless the DSB, by consensus, votes otherwise.***

Upon finding of violation of international trade rules, the
contracting parties have three options.*®®> The contracting par-
ties may conform to the relevant agreement by withdrawing the
offensive act or rectifying the relevant omission.*s® If the con-
tracting party in violation decides not to comply, or fails to com-
ply within a reasonable period of time,*’ the complaining party
may call for negotiations to determine compensation.*®® In the
event that no compensation is agreed upon, the complaining
party may request the DSB to authorize suspension of conces-
sions.*®® The authorization is automatic unless all member na-
tions, including the winning nation, by consensus, vote to deny
the request for such suspension.*” The DSB, however, cannot

459. Id. art. 8(8) at 1232. Under exceptional circumstances, the deadline may be
extended to nine months. Id. art. 8(9) at 1232.

460. Id. art. 12(7) at 1233,

461. Id. art. 16(4) at 1235.

462. Id. art. 17(1) at 1236. The Appellate Body is composed of seven Contracting
Parties who are appointed by the DSB to serve four year terms. Id. art. 17(2) at 1236.

463. Id. art. 17(6) at 1236. Deliberations of the Appellate Body must be com-
pleted and a written decision submitted within sixty days, or if exception is granted,
within ninety days. Id. art. 17(5) at 1236.

464. Id. art. 14 at 1235.

465. See Judith Hipper Bello, The WTO Dispute Settlement Understanding: Less is More,
90 Am. J. InT’L L. 416, 411996) (interpreting compliance with WTO as choice rather
than mandatory obligation).

466. Dispute Procedures, supra note 344, art. 21(3), at 33 LL.M. 1238,

467. Id. art. 21(3)(a)-(c) at 1238. The Contracting Party in violation is entitled to
propose the reasonable period of time to the DSB. Id.

468. Id. art. 22 at 1239. Contracting Parties have twenty days to agree on upon a
compensation. Id.

469. Id. Concessions which are to be suspended should be prioritized in the fol-
lowing order: first, in the same sector in which the violation by the other party oc-
curred, second, in different sectors covered by the same agreement, or third in areas
covered by other agreements. Id. art. 22(3) (a)-(d) at 1239.

470. Id. art. 22(6) at 1240.
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authorize suspension of concessions if the covered agreement
prohibits such suspension.*”? The respondent may also request
arbitrational review of the appropriateness of the authorized re-
taliation.*”?

III. FUTURE ENHANCEMENT OF CHINA’S COPYRIGHT
SYSTEM REQUIRES AN INTERNAL FOCUS AND WTO
MEMBERSHIP

The future of copyright protection in China lies in using the
existing tools present in China’s and the international commu-
nity’s intellectual property regimes. Implementing the tools,
however, requires the incentives to use the tools, which are alto-
gether lacking in China. Protecting copyright is not a remnant
in Chinese culture, nor does it serve any economic benefits to
the Chinese people in the short term. Alleviating China’s piracy
problem, therefore, requires solutions that address these incen-
tives. Admitting China into the WTO will encourage China to
enforce its copyright protection and enhance the international
community’s position to contain China’s piracy problem.

A. Current Measures Are No Longer the Appropriate Tools For Future
Enforcement of Copyright Protection in China

Within ten years, China’s legal environment for copyright
protection has gone from virtual nonexistence to the present
state where the country has a comprehensive set of laws,*”® spe-
cialized courts,*”* training centers, and agencies*’® dealing espe-
cially with copyright issues. Undeniably, China owes much of its
progress in copyright to external pressures.*’® China’s desire to
enter WT'O motivated the country to adopt a set of laws to bring
its intellectual property system into compliance with TRIPs. U.S.
threats of trade sanctions have pushed China to putting its laws

471. Id. art. 22(5) at 1240.

472. Id. art. 22(6) at 1240.

473. See supra notes 77-98 and accompanying text (discussing copyright legislation
in China).

474. See supra notes 361-62 (discussing establishment of new intellectual property
courts in China).

475, See supra notes 422-29 (reporting China’s actions at promoting legal educa-
tion on intellectual property rights).

476. See supra notes 174-259 (discussing China’s progress in establishing copyright
system under U.S. threats of trade sanctions).
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into practice.*”” While TRIPs and U.S. trade sanctions suc-
ceeded in setting up the foundation for copyright protection in
China, a question remains as to whether these two measures will

also be the effective tools for future copyright enforcement in
China.

1. The TRIPs Agreement Has Fulfilled its Role in
Strengthening the Substantive Aspect of China’s
Copyright System

Overall, TRIPs has been successful in bringing the substan-
tive aspect of China’s copyright system into compliance with the
international standards. While certain areas of Chinese copy-
right protection remain problematic under TRIPs,*”® such as de-
fining neighboring rights in an enabling rather than prohibitive
context,*”® the objectives and principles of TRIPs provide an es-
cape through which China can justify its limitations on rights.
China will not violate TRIPs as long as the limitations do not
constitute a normal exploitation of the work or unreasonably
prejudice the legitimate interests of the right holder.*®® Under
TRIPs, China is free to implement TRIPs’ provisions in the man-
ner that is appropriate to its own legal system.*®! Moreover, as a
developing country, China has an additional four years upon
WTO admittance to implement the remainder of TRIPs.*82
China’s status as a developing country further justifies the con-
clusion that its laws and regulations essentially comply with
TRIPs. Consequently, TRIPs has reached its limit in impeding

477. See supra notes 195-253 and accompanying text (discussing U.S. threats of
trade sanctions in 1995 and 1996 and their effects in curbing Chinese piracy).

478. See supra notes 99-22 and accompanying text (discussing China’s compliance
with TRIPs standard in area of reproduction and rental rights). By permitting newspa-
pers and periodicals to use, without authorization, published works as source for re-
ports on current political, economic, and social topics, China’s copyright laws create a
potentially broad limitation on an author’s right to control the reproduction of copy-
righted work. Id.

479. See supra notes 122-30 and accompanying text (comparing China’s copyright
provisions on neighboring rights to that of TRIPs). While TRIPs defines neighboring
rights as the right to prohibit other people from infringing, China’s copyright laws de-
fine neighboring rights as the copyright owner’s right to permit reproduction and dis-
tribution of their works. Id.

480. See supra notes 107-12 and accompanying text (analyzing TRIPs provision on
limitations and exceptions).

481. See supra note 140 and accompanying text (describing Article 1(1) of TRIPs).

482. See supra note 63 and accompanying text (discussing TRIPs provision on tran-
sitional arrangements).
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China’s entry into the WTO, and therefore, in strengthening the
substantive aspect of copyright enforcement in China.

2. U.S. Trade Sanctions Are No Longer the Appropriate Tools
to Fight China’s Piracy Problem

While Sino-American negotiations in 1995 and 1996 indi-
cated that trade sanctions might be a way to focus China’s atten-
tion on enforcing its intellectual property laws, the strategy is not
the appropriate one to achieve its goals. First, although the
stepped-up police raids and factory closures poses an immediate
curb on piracy; such gains are ephemeral if not accompanied by
straightforward domestic enforcement of intellectual property
rights. Next, U.S. trade sanctions may no longer pose a threat to
China when the countries’ increased cooperation in other inter-
national issues make stable Sino-American relations important to
the United States.*®*®> Moreover, the USTR’s ability to continue
pressuring developing nations with regard to intellectual prop-
erty issues stands in violation of the transitional arrangements**
of TRIPs.

B. An Inherent Problem with China’s Copyright System is its Lack of
Incentives to Protect Copyright

Although economic and cultural disincentives have not pre-
vented China from drafting a copyright system that meets inter-
national standards, these disincentives to protect have seriously
hampered China’s efforts to enforce the rules and regulations.
The concept of copyright is not found among China’s cultural
and socio-political values, nor does it serve to render any present
economic benefit to China.*®® Consequently, motivated by the
external pressure to meet international standards and threats of
U.S. trade sanctions, China has erected a skeletal protection sys-
tem*®® resulting in the occasional closure of CD factories and last

483. See supra notes 260-68 and accompanying text (discussing feasibility of U.S.
trade sanctions in countering future Chinese piracy).

484. See supra notes 60-63 and accompanying text (discussing transitional arrange-
ments).

485. See supra notes 272-303 and accompanying text (discussing China’s lack of
incentives to enforce copyright protection).

486. See supra notes 184-95 and accompanying text (discussing 1992 MOU and its
impact on intellectual property enforcement in China). Overall, the 1992 MOU is re-
sponsible for bringing China’s copyright laws into conformance with international stan-
dard. Id.; see supra notes 200, 249 and accompanying text (summarizing objectives of
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minute promises made to the United States.*®” Existing meas-
ures that place a strong emphasis on administrative proceedings
leave intellectual property enforcement in the hands of local ad-
ministrative officials,*®® whose livelihood depends upon the eco-
nomic well-being of their communities, not upon the implemen-
tation of national policies.*®® Considering that the concept of
intellectual property rights is not endemic to China and that
protecting such rights would pose an impediment to the coun-
try’s economic growth, the Chinese government sees no legiti-
mate reason to support such protections. Therefore, while ex-
ternal pressures have succeeded in triggering copyright enforce-
ment activities in China, the Chinese people do not have the
incentives to continue the enforcement once the pressures are
lifted.

C. Future Measures Should Focus on Providing China with
Incentives to Protect Copyright

A comprehensive intellectual property system in China is vi-
tal to the economy of both the world and specifically China’s.
Unfortunately, that fact is not obvious to the Chinese people.
China’s present economic development has prevented the coun-
try from reaping immediate benefits from intellectual property
protection.**® Solutions must be made to introduce the Chinese
people to the concept of intellectual property rights, overcome
the present barrier posed by economic disincentives, and de-
crease the influence of localism on intellectual property enforce-
ment. Education and joint ventures will nurture these incentives
motivating China to protect copyright.

1. Education is a Cure for Cultural Disincentives Against
Protecting Copyright

Education is the key toward achieving the impetus of setting

1995 Accord and 1996 Agreement). Lack of enforcement, however, brought China
back to the trade negotiating table with the United States in 1995 and 1996. Id.

487. See supra notes 195-99, 239-43 and accompanying text (discussing situations
under which 1995 Accord and 1996 Agreement were signed).

488. See supra notes 304-17 and accompanying text (discussing 1995 Accord and
1996 Agreements’ emphasis on administrative enforcement by local officials).

489. See supra notes 329-36 and accompanying text (discussing impact of local pro-
tectionism on administrative officials’ ability to enforce intellectual property laws).

490. See supra notes 295-300 and accompanying text (discussing China’s economic
disincentives against protecting intellectual property rights).
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up a comprehensive intellectual property system. The process
should occur at three levels, the legal personnel, the popular
mass, and foreign trading partners. The lack of trained and ex-
perienced lawyers has a deleterious effect on court proceedings.
Moreover, the law is useless unless enforced. Both sophisticated
business persons and the general population must recognize
that a legal system creates rights and imposes obligations beyond
those arising from normal expectations of social interaction.
One of the causes for China’s piracy problems is the lack of legal
awareness among the citizenry.**!

Chinese citizens may not know that making or selling unau-
thorized copies of movies or CDs is unlawful, or that they can
and should seek redress from people who manufacture goods
resembling their products. At another level, as the usual victims
of the infringement activities, foreign enterprises and companies
should also be informed of their legal options when their rights
are violated.

Since 1985, the Chinese government has acknowledged the
importance of law education.**? In the second part of the Action
Plan of the 1995 Accord, China promised to initiate education
and training concerning intellectual property rights.*®* China
has also made progress in educating various participants within
the intellectual property field regarding their legal rights and
obligations.** Altogether, these activities, while sporadic, indi-
cate China’s belief in the importance of education and its will-
ingness to act accordingly.

2. Joint Ventures are Cures to Economic Disincentive Against
Protecting Copyright

Joint ventures would create an immediate economic incen-
tive for Chinese enforcement of intellectual property rights*®

491. See supra note 412 and accompanying text (noting lack of understanding on
intellectual property rights among Chinese citizenry).

492. See supra note 428 and accompanying text (discussing China’s campaign on
law popularization in 1985).

493. See supra notes 417-19 and accompanying text (discussing Action Plan’s provi-
sions on education).

494. See supra notes 422-29 and accompanying text (discussing actions taken by
China at promoting education on intellectual property rights).

495. See supra note 432 and accompanying text (discussing rationale behind
China’s support toward joint ventures).
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and increase market access for international trade partners.?%¢
The business structure of joint ventures may even move potential
Chinese pirates to the opposite side of the infringement equa-
tion. The Chinese partners will certainly defend their mutual
intellectual property rights when it has become their economic
interest to do so. In addition, entering a joint venture allows a
non-Chinese partner to access the distribution network of the
Chinese partner in order to build a market in the local econ-
omy.*%7

Joint ventures can also assist foreign enterprises in overcom-
ing local protectionism. Foreign enterprises can reduce local
protectionism by forming joint ventures with their Chinese op-
ponents. The Chinese partner is more likely to have a better
understanding of the nuances of political life in China, be more
aware of impending upheavals, and maintain the proper govern-
ment contacts to safeguard joint venture’s investments. Also, a
local government is more willing to take action when a foreign
investor has a government-linked partner and the government’s
own interest is at stake.*%®

D. Copyright Owners Should Make More Use of the Judicial System in
Addressing Their Rights

While administrative recourse provides a more expeditious
and less expensive solution for copyright infringement cases,
such a solution would only be effective where an infringer does
not have a close relationship with a local government. On the
other hand, equipped with the tools of forum shopping and
criminal action, the judicial system would be less susceptible to
local protectionism.**® Although inconsistency in damage
awards may deter copyright owners from filing legal claims, re-
cent trends among Chinese courts for harsher damage awards
and strengthened criminal enforcement have shown that such

496. See supra notes 446-47 and accompanying text (discussing 1995 Accord’s pro-
visions on joint ventures).

497. See supra note 447-46 and accompanying text (stating that foreign enterprises
in audio-visual sector can enter into joint ventures with Chinese entities to distribute,
sell, and display in China).

498. See supra notes 323-35 and accompanying text (discussing power of local gov-
ernment over copyright enforcement activities within its locality).

499. See supra notes 393-94 and accompanying text (explaining how forum shop-
ping and criminal proceeding assist courts in countering local influences).
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courts are becoming increasingly capable of handling intellec-
tual property disputes.>®®

Present developments within the legal field allow the judici-
ary to be more effective in addressing future piracy than admin-
istrative enforcement. Similar to its administrative counterpart,
the judicial system is also susceptible to local protection as shown
by the courts’ questionable impartiality in rendering judge-
ments.5°! Unlike the area of administrative enforcement, where
Chinese authorities have pursued the problem of local protec-
tionism half-heartedly through the implementation of the 1995
Accord and the 1996 Agreement, the Chinese government has
passed a set of laws to specifically address local protectionism
within the judicial area.®®? Although implementation of the
Judges Law®*® remains uncertain, the fact that China enacted the
Judges Law on its own initiative indicates greater will on the gov-
ernment’s part in fighting local protectionism as within the judi-
cial system.

Western criticism of the lack of legal training among Chi-
nese judges®%* still favors judicial over the administrative enforce-
ment. Although judges on other courts may be retired army ser-
geants with no formal legal training,’*® judicial officials serving
the intellectual property courts may be better trained in the in-
tellectual property regime than their administrative counter-
parts.5°® While judges sitting at the Supreme People’s Court and
high courts receive special training in intellectual property is-
sues, no similar legal education program exists within the admin-
istrative system. Therefore, relative to their administrative coun-
terparts, the judicial personnel are more knowledgeable at han-
dling intellectual property disputes.

500. See supra notes 149-54 and accompanying text (discussing damage awards in
Chinese courts).

501. See supra notes 373-74 and accompanying text (addressing Chinese judges’
lack of independence in rendering judgements).

502. See supra notes 368-67 and accompanying text (describing China’s new Judges
Law enacted in 1995).

503. Id.

504. See supra notes 377-81 and accompanying text (discussing present level of
legal education among Chinese judges).

505. See id. (comparing level of legal training among Chinese judges in general
and those serving on high level courts).

506. Id.
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E. Admitting China into the WIO Will Help Improve China’s
Copyright System

China’s accession to the WTO will strengthen the interna-
tional community’s ability to enforce copyright protection in
China. Under the auspices of the DSB,**” China will be subject
to multilateral adjudication by the member states instead of uni-
lateral tools such as Special 301. The WTO Dispute Procedures’
imposition of time limits on the disputants, the panel, the Appel-
late Body, and the DSB at every stage of the proceedings ensures
prompt execution of the dispute settlement.’”® Considering
China’s present status as a developing country, China is more
likely to choose to comply with the dispute settlement rulings
because not doing so will inflict damage to its economic interests
through compensation or retaliation.’*® Noncompliance may
also jeopardize international cooperation with China on other
issues.’!®  Furthermore, the DSU rule of reverse consensus®!!
extinguishes most of China’s chance to block the complainant’s
request for retaliation.

CONCLUSION

The future of copyright enforcement in China lies in the
will of the Chinese people to protect copyright. As of today,
China has succeeded in establishing a copyright regime that has
the legal framework of TRIPs, but not its spirit. The reasons be-
hind this deficiency entail both cultural and economic under-
pinnings. Although results from addressing these factors will
take years to achieve, foreign copyright owners can nevertheless
employ short-term solutions such as joint ventures to protect
their rights. In addition, the Chinese government has already
expressed its will to enforce copyright through enhancing the
Judicial system, and it is up to the Chinese citizenry as well as the

507. See supra notes 454-55 and accompanying text (introducing DSB and its func-
tions).

508. See supra notes 457-62 and accompanying text (describing Dispute Proce-
dures).

509. See supra notes 465-67 and accompanying text (discussing options available to
contracting parties upon finding of violation by DSB).

510. See supra note 469 and accompanying text (describing scope of suspending
concessions).

511. See supra note 470 and accompanying text (describing process through which
retaliation is authorized).
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foreign parties to make use of this recourse in resolving copy-
right disputes.

As a developing country, China should not be alone in its
effort to establish a comprehensive intellectual property system,
because such a system would benefit many of its Western trade
partners. One of the means by which Western nations could as-
sist China would be to allow China to join the WTO. Accession
to the WTO would serve as a great boost to China’s morale in its
efforts to enforce intellectual property rights. Admitting China
into the WTO would help accelerate the country’s economic de-
velopment to the point where China would recognize that intel-
lectual property rights benefit not only Westerners, but China’s
own people as well.



