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Abstract

This thesis argues that pluralism and diversity pose a more fundamental challenge to
liberal constitutionalism than is sometimes recognised by liberal political theorists. While the
challenges presented by moral pluralism at the philosophical level, and by cultural diversity at
the socio-cultural level, have received a great deal of attention in recent political thought, the
background within which these themes become salient has not always been fully
acknowledged. What is new in the modern world is not so much diversity of lifestyles, but the
disintegration of frameworks that traditionally provided an unproblematic basis for political
authority. What this modern challenge forces us to confront then, is the idea that ‘the people’
who are subject to law, are also, as citizens, the ultimate source of political authority.

| consider in detail the work of two contemporary political theorists who have
provided among the most sustained and far-reaching attempts to respond to this challenge,
Charles Taylor and Jirgen Habermas. Both make a significant contribution to responding to the
contemporary situation of pluralism by taking on board the ‘dialogical’ nature of identity, and
the role of the ‘people’ as the ultimate source of political power. However each places a heavy
reliance on a privileged standpoint that may shield political judgement from the full implications
of modern pluralism: Habermas, by appealing to ‘post-conventional morality’ and Taylor, by

appealing to an incipient teleology.
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I ntroduction

All viable relationships depend upon the existence of boundaries. One of the notable
features of contemporary Western culture is the extent to which we have become explicit and
defensive about such boundaries in the sphere of personal and intimate relationships. We
admonish those who fail to respect our ‘personal space’ and we describe relationships in which
we feel thwarted in our deep-rooted need for individual self-expression, as claustrophobic or
suffocating. Where confidence in those bonds that we usually regard as being constitutive of
personal relationships such as love, affection, care, loyalty and mutual respect is so fragile that
there is a permanent longing to submerge boundaries entirely and subsume or possess the
other, we would no doubt identify some form of pathology at work.’

Equally unsatisfactory, though in a different way, would be a situation in which
boundaries are non-existent or are so porous as to make nebulous the relationship they are
supposed to describe. Should my significant other fail to identify me likewise, i.e. as a
privileged focus for his love, care and loyalty, and in those respects at least, significant vis-a-vis
other members of the human race, the charge levelled would be not one of trespassing
personal space or submerging boundaries, but of failing to acknowledge the boundaries needed
to construct intimate space. A person unable to detach himself from this state of egocentric
independence sufficiently to establish any personal relationships on the basis of such bonds
would also appear to us as pathological.” Relationships would be possible at all for such a
person only where they served some sort of independent interest, but in this case they would
be wholly dependent on extrinsic considerations and utility calculations. To this extent they
would almost certainly be judged shallow and trivial by the standards that we have come to
understand as definitive of personal relationships, since they would fail to instantiate the bonds
deemed to be constitutive of them.

Like personal relationships, viable political relationships are similarly dependent upon
the existence and maintenance of boundaries. And, as in personal relationships, these
boundaries should be such that they respect (even promote) individuality and isolate those
united by such bonds as privileged in some sense vis-a-vis others (to whom they nevertheless

may have moral obligations in virtue of sharing in a common humanity). Though there may be



functional similarities between personal and political relationships, the boundaries appropriate
for politics and the forms of relationship that these make possible differ significantly from those
in the personal sphere.

Democratic constitutional politics depends upon the establishment of boundaries of two
kinds. Firstly, a boundary must be drawn between public and private by circumscribing the
range of operative public authority so as to guarantee individual rights from contingent
exercises of political power. Secondly, a boundary must be drawn around the specific ‘people’
who, as a public, are the ultimate source of political power. The form of relationship that these
boundaries make possible is impersonal. Political relationships encompass large groups,
specifically a bounded legal community within a given territory, and so cannot be based upon
strong emotional ties between individuals who are known to one another. While personal
relationships must have a shared dimension if they are to be meaningful as opposed to merely
functional or superficial®, political relationships have, in addition, a public dimension. That is,
the bonds by which diverse individuals are linked in circumstances of social diversity necessarily
take on an impersonal form?. The political sphere cannot be an arena for highly personalised
forms of self-realisation or deep affective ties. Political action must be depersonalized to the
extent that it cannot be held hostage by the inner determination of the assertive will or the
impassioned heart if it is to offer genuine possibilities for peaceful co-existence. Conceptualising
this public dimension of politics will be crucial if political power is to derive not from a mere
aggregation of individual wills, but from the sharing of reasons.

Despite widespread agreement that political boundaries should be constructed so as to
respect and promote individuality and isolate those united by such bonds as privileged in some
sense Vis-g-vis others outside the boundaries of the state, dissonance creeps in once we
unpack what this means in both theoretical and practical terms. For example, does the
requirement of respecting individuality entail simply allowing individuals to pursue their own
conceptions of the good unimpeded by external interference, or does it entail the more positive
sense of enabling individuals to realise their most significant goods and purposes?

How we respond to this dilemma will determine whether we conceive of the state as

having a more or less interventionist role. The state, meanwhile, being the site of “a specific



monopolisation and unification of powers”’®’, must somehow identify ‘the people’ within its
territory as subjects and as citizens. In the former guise they are bound by law and subject to
the coercive power of the state, but this is deemed legitimate, and law is understood to be
morally binding because ‘the people’ are also, in their role as citizens, the originators of political
power. In this latter role ‘the people’ must be united by some shared understanding of what the
polity is all about. Those who do not share these common understandings lack an important
reason to feel bound by its decisions.? This raises questions about the conditions that must
prevail in order for a meaningful sense of political membership to develop. On this issue, the
most enduring and pronounced schism has been that dividing the liberal and republican views

of political membership.

Between status and identity. liberal and republican conceptions of political membership.

Liberals have tended to view citizenship as a status, focusing on legally binding rights
and obligations, while republicans have conceived of citizenship as an identity, emphasising
affective ties and a shared orientation to values. Liberalism and republicanism have proved to
be useful interlocutors precisely because they have offered divergent responses to important
questions about the role of the state in respecting individuality and defining the terms of
political membership. At the extreme limit, republican inspired understandings of political
relationships are sometimes charged with encountering the political relationship in somewhat
similar terms to the possessive lover considered above, that is, with subsuming those
boundaries needed to preserve individuality. Not confident that the relevant formal bonds of a
political union such as the rule of law, representative government and political rights can
provide for the kind of solidarity required to hold the political community together as a unit,
republican accounts submerge the constitutional boundaries that separate public from private
by conceiving the polity as a perfectly unified and totalising political identity. This kind of all-
embracing political identity is likely to compromise the freedom of those individuals it aims to
more perfectly unite. This kind of criticism seems to be apposite of Rousseau’s political thought.
Consider his description of an ideal republican festival, which appears in his Letter to M.

dAlembert.



“Plant a stake crowned with flowers in the middle of a square; gather the people together
there, and you will have a festival. Do better yet; let the people become an entertainment
themselves; make them actors themselves; do so that each sees and loves himself in the
others so that all will be better united.””

As Rousseau describes it, not only are the boundaries between participants and
spectators removed, but the boundaries between individual participants are also, seemingly,
dissolved. The political implications of this view become most clear in Rousseau’s theory of the
‘general will’ in which political unanimity is made possible by each individual putting “his goods,
his person and all his power in common” under its supreme direction.’ This idea that the people
as a whole can be transformed into a collective personality with a single will is, in Canovan’s
words, Rousseau’s “most celebrated device for turning a multitude into one”.? This conception
of ‘the people’ as a unified macrosubject in which individuality is submerged and human
plurality entirely subsumed is not only a fictive ideal, according to Arendt, but also leads
inexorably to perverted forms of politics when pursued as a political goal.”” This becomes
evident, she thinks, not only in the excesses of the French Revolution, but also in the
totalitarian movements that threw Europe into chaos at the beginning of the Twentieth
Century.”” These events, though separated historically, have a single feature in common,
namely, the emergence of national statesmen who in claiming to best represent the aspirations
of the whole people, looked to a source of legitimacy over and above the law.” The obliteration
of boundaries is key to the proper functioning of totalitarian government. Totalitarian
government “substitutes for the boundaries and channels of communication between individual
men a band of iron which holds them so tightly together that it is as though their plurality had
dispersed into One Man of gigantic dimensions.”’® Arendt argues that constitutionalism is
necessary to preserve laws, which function “as “fences” establishing boundaries between men
and protecting “essential freedoms”.”*

In contrast with republican accounts, which at the extreme limit appear to gesture in
the direction of submerging boundaries by appealing to a collective personality, liberal models
of political relationships are sometimes charged with providing too shallow a view of political

membership by interpreting boundaries in exclusively legal terms. Private rights are privileged

over public goods and little importance is attached to the development of affective ties with



compatriots. Instead, juridical strategies for limiting state power are understood as being
central to the preservation of freedom. On the classical liberal view, negative rights afford
individuals protection from government provided they pursue their private interests within the
boundaries drawn by legal statutes.”” In comparison with republicanism, liberalism is thus
prone to the other relationship pathology identified in the opening section, that of raising
egocentric independence to the height of a lofty ideal that cannot be compromised. Political
relationships must therefore be justified in instrumental terms as serving individual interests.

This highly generalized account cannot comprehensively characterise a tradition as
internally diverse as liberalism. Nevertheless, the spirit of that tradition bears out the manner of
its inception in early social contract models. Social contract theory construes the foundation of
political society in terms of individuals joining together to establish the rules of their mutual
cooperation in a way that guarantees for each individual as wide a scope as possible for
personal liberty and independent action. On this approach egocentric independence is
presented not as a barrier to establishing relationships, but as a methodological starting point
for explaining political obligations. From the point of view of this rather partial and austere
conception of human motivation, political society is comprehensible as the product of
communal utility or collective rationality, and political obligation becomes an act of rational self-
binding.”® Persons unite to form political society not for the purpose of pursuing common
goods, but in order to avoid the inconveniences of a society without government in which there
is no security, and no common umpire to adjudicate conflicts.”” Duties to others within the
political community do not arise from affective bonds or shared understandings, but from
reciprocal agreements based on principles of mutual forbearance.

The difficulties engendered by this approach do not arise from total government, but
from the absence of the common understandings and civic virtue required for conceiving of
shared projects and carrying them out. It is from this perspective that the liberal emphasis on
negative freedom and rights is criticised by theorists in the radical tradition such as Rousseau,
Hegel and Marx for valorising competing private interests over the promotion of a public or
common good.”® What these classical radical theorists fear, is that the politics of individual

interest may be inherently unstable and divisive, leading to strife among particular interests and



political fragmentation, or the domination of some interests over others.

As this brief and somewhat stylised discussion indicates, attempts to give a plausible
account of boundaries, and the political relationships that they sustain, have been as
controversial as these dilemmas have been longstanding. Individuals must be able to identify
themselves as members of a shared political community where this membership is compatible
with, and privileged in relation to, their membership of other partial associations and groups in
which they develop their distinct identities. Individuals within a political state must be able to
identify themselves as citizens where citizenship, according to Wolin, provides “an integrative
experience which brings together the multiple role-activities of the contemporary person and
demands that the separate roles be surveyed from the more general point of view.””’

However, the universal aspirations of citizenship, expressed in this idea of the ‘general
point of view’ will sometimes be in tension with the particularistic claims of identity. These
tensions become particularly acute in contemporary circumstances of pluralism in which
individuals and groups seek public recognition for their unique and distinctive identities. Where
normative significance is attached to identities shared with others beyond the boundaries of the
state, such as ethnic, cultural and linguistic identities, questions arise as to how the state can
promote attachment and allegiance to a common citizen identity. In attempting to redefine the
terms of political membership in modern diverse societies contemporary theorists often become
mired in the same longstanding disputes between liberalism and republicanism. These disputes
are centrally concerned with the issue of whether citizenship should be understood minimally as
a status with associated legally enforceable rights and responsibilities or more substantively as

an /dentity that exacts allegiance.

New debates about citizenship: legitimacy and social integration

It is against this background that there has come to be a renewed focus on the theme
of citizenship as an area for academic study and as a tangible political aim.?’ In recent times
‘citizenship’ has come to be held up as something of a political goal, and in the British case it
appears ostensibly at least, to be the J/dentity model that is gaining ground over the status

approach. In December 2004 the British Home Office published a handbook on citizenship as a



precursor to the “citizenship test” introduced the following November as a condition of being
granted a British passport.?” This followed the introduction of citizenship ceremonies early in
2004. As well as having a practical role in ensuring that naturalised citizens have sufficient
insight and information about British society to enable them to participate effectively within it,
these ceremonies are clearly intended to construct a meaningful shared identity, one that can
provide a basis for political allegiance.?’ The impression conveyed by this and other initiatives
recently enacted by the incumbent British government, such as the ‘respect’ agenda aimed at
combating low level anti-social behaviour, is that citizenship is an identity that must, not only
be consciously appropriated and actively embraced, but also vigilantly safeguarded against
disintegration and fragmentation. Certainly, the supposition is that citizenship amounts to
something more than the conferral of a formal legal status. The implicit claim is that citizenship
should not be wholly expressed in the juridical and legal norms that define the rights and
obligations of the members of a polity, but must also be understood as an identity with which
individuals can feel allegiance. This duality is the focus for what Habermas has termed the
‘double coding of citizenship’.?’ This double coding, he thinks, was first provided within the
modern nation state by the integrative force of nationalism, which provided a cultural basis for
the constitutional state. This cultural interpretation of political membership provided the
abstract form of social integration needed to enact and sustain the legal basis of democratic
citizenship in equal civil and political rights.?’ This double-coding of citizenship identified by
Habermas is an attempt to provide for the two distinctive demands of social integration and
legitimation that must be met within constitutional states.

The legitimacy of a regime is a function of its ability to provide plausible public
justifications of coercively imposed political and social institutions to the people who have to
live under them.?’ Liberal conceptions of legitimacy are linked to the development of
“normative arguments” that defend “the justice and fairness of a particular set of institutions,
relations and arrangements.” ?° Legitimacy has been a central theme within liberal political
thought precisely because we wish to live, to the extent possible in any socially diverse and
complex society, as free agents in a political order that deserves our allegiance.?” However,

while we can raise and respond to questions about whether or not allegiance is deserved, the



allegiance itself is an important element of citizenship in its own right. The bonds that link
citizens with their compatriots within a particular political community must be sufficiently strong
and durable that those who strongly disagree with specific outputs of democratic decision-
making processes, perhaps on issues that are dear to them, nevertheless remain committed to
the basic constitutional form and to resolving disputes through political deliberation and
negotiation rather than resorting to violence and intimidation to secure their ends and
purposes.

However problematic constructing these bonds may be in modern circumstances of
pluralism, it is clear that the enterprise cannot be displaced or reconfigured as an entirely legal
or juridical project. We can conceive of decisions reached on behalf of the public by the major
institutions of society as worthy of being obeyed only insofar as these are responsive to our
deepest grievances and criticisms. Where there is deep disagreement about values, the idea
that all voices must gain a fair hearing in order for democratic processes to be considered
legitimate takes on an even greater importance. As Simone Chambers notes, it is crucial to the
fairness and legitimacy of the process of constitutional deliberation that “citizens feel that they
were heard, that they were part of the process, and that their opinions, interests, concerns,
and claims counted for something.”?? In diverse societies democratic processes are even more
heavily reliant upon high levels of trust than is the case in culturally homogenous societies. As
Chambers notes, the inclusiveness of democratic decision procedures may be more important
than their outcome in fostering social cohesion and trust.

Inevitably though, the decisions that result from democratic deliberations will not
always distribute the burdens of compliance equally. The polity must have an official language
through which institutional proceedings are conducted, it is likely to have official public
holidays, norms of marriage and an agreed educational curriculum, all of which are likely to be
culturally inscribed and may seem to put at some form of disadvantage those with divergent
cultural identities and commitments. Also, political decisions must be made on ethically divisive
issues such as on abortion and euthanasia and capital punishment. In liberal states committed
to securing peaceful co-existence between those with diverse interests and views, the tendency

has been towards more “liberal” regulation in these areas so that they become matters of



personal choice. However, while liberalisation may provide the best means of securing peaceful
co-existence and protecting the equal interests of all, there is no doubt that it “entails an
unequal distribution of “hardships” for the ethical self-understanding of one or another
group.”® A person for whom practices sanctioned by the constitutional state seem to be
abhorrent may find it harder to identify herself as a member than someone for whom the goals
and commitments pursued by the state have a deep personal resonance. Trust is thus required
as the ‘social cement’, which makes abstract political relationships embodying criteria of justice
workable.®

The main challenge that a viable model of constitutionalism must meet in
contemporary circumstances of pluralism is to offer a convincing account of the relationship
between political legitimacy, which forms that rationale for liberalism’s commitment to justice
and fairness, and social integration, which prompts the republican emphasis upon the
conditions needed to sustain allegiance to these commitments. In my estimation, Charles
Taylor and Jiirgen Habermas have offered two of the most sustained and far-reaching attempts
to respond to this challenge. Hence the ontological liberalism of Charles Taylor, and Jirgen
Habermas’s model of discursive democracy provide the main focus of the thesis. Both have
made considerable advances in developing a coherent account of citizenship that marks both a
departure from, and a genuine alternative to, on the one hand, liberal juridical approaches and
on the other, republican accounts that appeal to the idea of a unified political community and

an already integrated citizenry.

New discourses on citizenship and identity: Charles Taylor and Jirgen Habermas.

Both Taylor and Habermas are aware that issues about cultural accommodation often
discussed within political theory under the rubric of ‘multiculturalism’ have not become pressing
only in consequence of the demographical and sociological shifts that have made Western
societies increasingly heterogeneous in terms of lifestyle and culture, but also because of the
more wholesale crisis of values ushered in by modernity. Hence for each, their proposals on
cultural accommodation take shape within a comprehensive philosophical system. Both

recognise that discourses of legitimation and modes of social integration have become deeply



problematic in circumstances of modernity wherein traditional bases of authority such as
tradition, custom and hierarchy can no longer stabilize identities and horizons of value. Each, |
think, would basically concur with John Gray’s assessment that “what is new in the modern
world is not acceptance of diversity in styles of life. It is hostility to hierarchies.”®" For both,
modernity entails radical questioning of those metaphysical and moral frameworks that have
traditionally offered meaning and purpose for individuals, and order and unity for social and
political life. This leads them to develop distinctive account of citizenship and rights from within
the context of a much broader theory of modernity. This is one of the key features of each of
their approaches that set them apart from contemporaneous liberal responses to questions of
pluralism and diversity. While both Taylor and Habermas have given extensive treatment to
questions of cultural diversity and the role of the state in protecting minority identities, they
each regard the salience of identity politics in the contemporary world as being closely related
to more fundamental currents of modernity. Before going on to consider their work in detail, |
will consider the relative inattention of liberal accounts of citizenship to those themes that |
suggest must be central for any attempt to reconceptualise constitutionalism and citizenship in

the context of modern pluralistic societies.
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Chapter One. Citizenship and Pluralism

I ntroduction

1. Constitutionalism and Boundaries
1.1 Boundaries between private and public: three contested axes
1.2 Defining ‘the people’ as the ultimate source of political authorisation
1.3 ‘Normal’ and ‘Constitutional’ politics
2. The ‘constituent power’ in liberal and republican thought
2.1 John Locke: constitutionalism and trust
2.2 Jean-Jacques Rousseau: constitutionalism and identification
2.3 Hannah Arendt: political action and constitutionalism
3. Liberalism and Diversity
3.1 Rawls: liberal citizenship and public reason
3.2 Kymlicka: liberal multicultural citizenship
Conclusion
Introduction

On September 21 2004 the National Museum of the American Indian (NMAI) opened
in Washington DC. Despite its situation alongside the other bright white marble museums in the
National Mall, it is ‘no ordinary museum’.” The museum supports the idea that Native
Americans should be allowed to tell their own story, which in effect allows them complete
authority about what is displayed, and with what interpretation.z Some areas of the museum
are set apart for tribal use, and access is restricted to artefacts deemed to have ‘ceremonial
status’. The aims and practices of the museum have attracted scrutiny and critical comment
from both the British and the American Press.’ Tiffany Jenkins, writing in the British
broadsheet, 7he /Independent has suggested that, ‘the museum sets a worrying precedent’. By
restricting access and research opportunities on the grounds of birth and background, the
s

museum promotes “dubious ideas” about “the relationship between identity and knowledge.

Jenkins argues that, in not being equally accessible to everyone, the museum openly
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contravenes the leading principle that ought to inspire publicly funded institutions to acquire
and hold collections in trust for everyone.

Included in the mission statement of the NMAI is a “special responsibility” to protect
and enhance the development, maintenance and perpetuation of native culture and
community.”5 The opening of the NMAI in Washington provides just one indication of the
extent to which discussions about the role and responsibilities of the state in the protection and
promotion of distinctive cultural identities is a response to developments already underway.
These developments are not unique to those countries struggling to integrate indigenous
populations after a long history of oppression and neglect. Most Western European states now
face similar multicultural dilemmas in providing fair terms of accommodation for national, ethnic
and religious groups.5

Measures aimed at securing political accommodation for cultural groups range from far-
reaching legal and institutional protections to more diffuse forms of cultural support, such as
affirming the presence of previously marginalised voices through public funding initiatives or
changes to educational curricula. Many countries have for some time accepted various forms of
group-differentiated treatment on the basis of culture, nationality or language, and in many
cases this differential treatment has been embodied in legal codes and statutes or constitutional
law.” Equally, international society and its political institutions, as well as individual states, have
begun to take seriously demands for cultural recognition and protection.® One example of this
is the inclusion of far-reaching measures for cultural protection included in the UN Draft
Declaration on Rights of Indigenous Peoples.’

Questions about how far these various measures can be justified, has become a major
focus for contemporary political thought. These developments have provoked a robust defence
of the liberal egalitarian model of citizenship, most comprehensively developed in recent times
by John Rawls, by liberals suspicious of new demands for cultural protections and recognition
of difference.’’ Others, perhaps most notably Will Kymlicka, have been more sympathetic to the
changes already underway, and have sought to confer upon them a normative status on the
basis that states have a duty to protect the cultural attachments of their citizens as a matter of

justice.”” On this view, cultural rights may come to be regarded as the logical extension of
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citizenship rights, that is, as the most recent set of rights that enable citizens to become fully
participating members of the political community.’”? | examine the theories of citizenship
advanced by Rawls and Kymlicka in the final section of this chapter. These accounts are clearly
not exhaustive of the various contemporary responses to questions of citizenship and cultural
rights.”” However, they are indicative of a tendency within recent political thought to
understand citizenship in juridical terms. To illustrate what | mean by this, we must first get
clearer about what citizenship means within the context of modern constitutional democracies.
Citizenship is not an open-ended identity. It must also be conceptualised as a status inscribed
within a specific set of political, legal and cultural relationships.

Like most ideas in political theory the meaning of citizenship is contested, yet it
appears incontrovertible that it describes the relations of individuals to the state and to each
other within a territorially bounded political community.’ Citizenship thereby implicates us in
the public political culture of a particular political community.”” The cultural dimension of
citizenship is not independent of the status of citizenship, which exists as set of juridical and
legal norms that define the rights and obligations of the members of the polity.” Citizenship is
a relationship that is defined within the boundaries constructed by the democratic constitutional
state.

In section one, | suggest these boundaries are of two kinds. Firstly, a boundary must
be drawn between private and public. This boundary will circumscribe the legitimate range of
operative public authority so as to guarantee individual rights from contingent exercises of
political power. Secondly, boundaries must be drawn around the people of a specific legal
jurisdiction. | will argue that the connections between these two kinds of boundary have been
obscured partly as a consequence of the one-sided emphasis of liberal political thought. Modern
liberal thought, having focused almost exclusively on the boundary between private and public
has tended to construe political relationships in instrumental terms, being concerned primarily
with the protection of private rights from the contingent exercises of political power. This
obscures the crucial relationship between these two distinct types of boundary-drawing, since it
provides only a partial conceptualisation of ‘the people’ as private individuals and as subjects of

law. | suggest that we need to reinstate an alternative mode of thinking about ‘the people’ as
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‘the constitutive power’, that is, as the originators and founders of political authority in order to
develop a more adequate account of citizenship.

In section two, | consider two distinct understandings of the idea of the ‘constituent
power’, one the broadly liberal account offered by John Locke, the other, the republican
approach of Jean-Jacques Rousseau. It is the centrality accorded to the idea of the ‘constitutive
power’ that makes these accounts interesting for present purposes, though neither provides a
conception of this idea that is suitable for modern pluralistic societies. Locke assumes that the
authorising source of the ‘body politicc will be already integrated through its rational
apprehension of divine law. Rousseau appreciates the secularisation of the political more fully,
recognising that higher law does not have its roots in divine law, but in ‘the people’. Still,
Rousseau’s model cannot be the starting point for a viable interpretation of the ‘constitutive
power’ in modern pluralistic societies, since ‘the people’ are understood as having a unified
political will. Finding both of these approaches problematic, | consider Arendt’s conception of
the ‘constitutive power’ as being instructive for informing a model of constitutionalism and
citizenship in modern diverse societies.

In section three, | consider John Rawls’ and Will Kymlicka’s approaches to citizenship
and identity from the perspective of the foregoing discussions about boundaries. Rawls
interprets pluralism as moral, religious and philosophical diversity and from this perspective,
develops a framework for rights by appealing to the principle of difference blindness. | suggest
that while this may be a feasible model for dealing with religious or moral pluralism, it is less
effective for addressing the problem of impaired inclusion, which often fuels cultural claims.
Recently, Will Kymlicka has made admirable attempts to address this problem of impaired
inclusion, but his theory meets difficulties in its attempt to marry a liberal concern with
autonomy with a commitment to cultural integrity. Ultimately, though Rawls and Kymlicka
advance very different models of citizenship, both place too heavy an emphasis on protecting
individual rights against political power. That is to say, both have been preoccupied with the
first form of boundary-drawing, that between private and public and have therefore been
forced to look for a privileged standpoint beyond politics as the ultimate basis from which to

authorise their respective models of constitutionalism.
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1. CONSTITUTIONALISM AND BOUNDARIES

In large, plural, complex societies, democratic politics can only be realised within a
framework of constitutionally guaranteed rights and procedures that define the terms of
political engagement and the limits of political power. The constitution therefore acts as a
device for simultaneously enabling the exercise of political power and limiting its scope. It
enables the ‘people’, understood as the whole body of a territory’s legal inhabitants’”, to realise
the political good of ‘self-determination’ through an established framework of rules and
procedures. This function depends upon the establishment of a state whose borders are
recognised internationally and whose sovereign political authority has priority over any
autonomous social or political organisations within these borders. Hence we think of political
sovereignty and the practices of citizenship as being confined within the boundaries of national
political communities.’”’ At the same time, popular sovereignty, or the entitlement of ‘the
people’ to self-determination, must be limited for the sake of individual autonomy. Hence
constitutions also guarantee individual rights and liberties by drawing a “clear line of
demarcation... ... between what can be contingent upon the outcome of the political process and
the conflicts of interest entering into it, and what cannot be the object of such conflict because
it is constitutionally entrenched.”’®

We might say then, that democratic constitutional politics depends upon the
establishment of boundaries of two kinds. Firstly, a boundary must be drawn between public
and private by circumscribing the range of operative public authority so as to guarantee
individual rights from contingent exercises of political power. Secondly, a boundary must be
drawn around the specific ‘people’ of a territorial unit. The ‘people’ so identified must have
some common understandings and links, since they are also, ultimately, the source of political
power. Though the latter type of boundary is in an obvious sense the more fundamental one,
since it determines the source of that political power which the private/public distinction aims to
regulate, it has received less explicit attention in liberal political thought. In section three, |

consider the implications of this for liberal theories of citizenship and cultural rights.
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7.1 Boundaries between private and public. three contested axes.

Rights are intended to secure a private space for individual liberty. Individuals are free
in this space insofar as they are unconstrained in their actions, at least within a certain
significant range of activity. Liberal political thinkers have sought to circumscribe the range of
public authority so as to protect the “private sphere” or “private rights” primarily along three
main axes.?’ The first is in the realm of personal meaning most powerfully exemplified by
religious belief. The principle of toleration, which has been of fundamental importance within
the liberal tradition, seeks to remove those issues deemed to be matters of private conscience
or opinion from the sphere of state control. Toleration was first advanced as a principled
response to religious disagreement in the context of the Reformation and ensuing wars of
religion in Europe. Locke’s account of toleration is, in part, a pragmatic one about the
irrationality of attempting to coerce religious belief.?” It also incorporates significant
qualifications. Since the premises of Locke’s argument are drawn from an account of society
governed and regulated by a divinely sanctioned natural law, the principle of toleration does
not extend to atheists who, he thinks, will have no commitments to the bonds of the society,
which grants toleration as a privilege®.

Locke does however, in important ways, prefigure modern doctrines of toleration,
which typically link the principle of toleration with the idea of respect for individual autonomy.?
He maintains, for example, that insofar as no one suffers any prejudice as a result of the
conduct associated with religious belief “every man has the supreme authority of judging for
himself.”#* For autonomy valuing liberals, toleration is sometimes regarded as the only coherent
and humane response to the situation of pluralism in which there is disagreement about
ultimate values. In any event, the idea that the state can protect the moral integrity and
freedom of each person equally by remaining neutral in relation to those spheres within which
individuals pursue ‘higher goods’ or seek personal meaning, has become extremely powerful in
contemporary culture.

The second axis of human and social life that some liberals have sought to remove
from state control is that of the economy. Liberals have offered different justifications as to why

economic freedoms should be secured from state interference. In the eighteenth century Adam
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Smith suggested that economic society was effectively self-regulating. The argument here is
that individual commodity owners, by pursuing their own interests, will necessarily though
unintentionally promote the wider public good.?’ More recently, libertarian thinkers such as F. A
Hayek, have similarly imagined political society as parasitic upon a spontaneous order emerging
from the practices of private individuals constructed through their spontaneous exchanges. For
Hayek, the economic market is exemplary of this spontaneous order.? The role of the
constitution is therefore to limit government interference in the private sphere of market
relations so as to secure greater personal liberties.?”

The third axis privileged by liberals as a sphere for non-interference, is the domestic or
intimate sphere. Unlike the market economy, which is distinct from the state in abiding by
independent regulative principles, the domestic sphere is understood as a sphere of purely
human relationships.? It is “the domain of the household, of meeting the daily needs of life, of
sexuality and reproduction, of care for the young, the sick and the elderly.”?’ So while liberals
have sought to protect the sphere of the market from state regulation in virtue of its being
cherished as a liberty-enhancing sphere of autonomous action, they have sought to segregate
the intimate sphere from public life in virtue of its representing the realm of necessity and thus
the antithesis of liberty and autonomy.*

Democratic politics depends upon the maintenance of some boundaries between
private and public in order that the particular associations within which individuals develop their
distinctive identities can operate free from excessive political interference. However, along each
of the three axes outlined above, there appears to be little consensus about where boundaries
between public and private should lie, and how public power should be circumscribed. The
long-standing liberal commitment to religious toleration, which aims to protect the religious
freedoms of the state’s constituent groups while not positively affirming the beliefs of any
particular group, may seem a useful tool for securing peaceful co-existence within multi-faith
societies, yet it does not, of itself, provide any substantive answers about the precise role and
limits of the state in protecting religious freedoms.’” Recent debacles over whether religious
symbols should be permitted in schools have served to underline the fact that the principle of

toleration may just as readily by violated by over-zealous secularists as by religious fanatics.
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Similarly while both libertarians and egalitarian liberals regard freedom as an axiomatic value,
they are sharply divided over whether the public institutions of the state or the autonomous
actions of private individuals can best secure this core value. Finally, the contemporary
women’s movement has focused attention on the boundaries between private and public in
highlighting the asymmetrical power relations associated with the sexual division of labour and

re-interpreting aspects of domestic life as public issues of justice.*

1.2 Defining ‘the people’ as the ultimate source of political authorisation

The second issue, of how to define ‘the people’ as the ultimate source of political
power, becomes pressing in light of the crucial legitimating role that the ideal of popular
sovereignty occupies within modern liberal democracies. This ideal of popular sovereignty,
which is central to the liberal democratic tradition, is tied to modernity’s express renunciation of
traditional forms of authority based upon status and hierarchy.’® Recent liberal thought has
sometimes exhibited mistrust of the idea of popular sovereignty perhaps as a consequence of
some of the unfortunate conceptual associations that have become linked with the idea. In Carl
Schmitt’s hands, the idea of political sovereignty is transformed into an extra-legal and extra-
moral assertion of political will. He argues that only “an absolute decision created out of
nothingness” can underpin the legal and constitutional structures that are crucial for the
legitimate exercise of political power.” From another angle, popular sovereignty may
sometimes serve as a pretext for a doctrine of nationalist self-assertion.”” The nationalist
appropriation of the idea carries with it the danger that citizenship becomes linked with a
narrow ascriptive kind of identity so that membership of the political community, or citizenship,
is wholly proximate with some mythic chain of racial or ethnic descent. In either ‘decisionistic’
or ‘ethnic-nationalist’ guise, sovereignty appears antithetical to liberalism’s emphasis on the rule
of law and human rights.

Neither ‘decisionist’ nor ‘ethnic-nationalist’ ideas represent authentic interpretations of
popular sovereignty since in each case some non-democratic principle comes to occupy the
throne of sovereignty, which rightfully belongs to the people. However the idea of popular
sovereignty may appear to be hopelessly vulnerable to this kind of misrepresentation since it

links extensive powers to confer legitimacy on boundaries, regimes and policies, with a vague
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and amorphous conception of the people. This being the case it might easily allow for political
power to be usurped by all manner of groups and interests who claim that they are, or speak
for, the people.” This, on Hannah Arendt’s view, is precisely the mechanism that makes
possible dictatorial and totalitarian forms of political rule.

For these reasons, liberalism, which has traditionally been interested in limiting political
power and protecting the autonomy of the private sphere, has sought to make popular
sovereignty seem more hospitable to principles of liberal constitutionalism. When liberals talk
about self-rule, often they are talking about a partial and attenuated conception of it, in which
popular control is understood not as some extra-legal force, but as a power made available by
those norms and procedures established for the exercise of democratic rule. The idea of the
people collectively engendering political power, which the idea of popular sovereignty
embodies, is thereby reduced to the idea of an already integrated citizen body utilising existing
institutional structures, such as representative democracy and majority voting, to express
political preferences, or to reach agreement on matters of common concern.

The main difficulty with this approach is that it obscures the fact that the framework for
the exercise of political authority may itself be controversial. Constitutional forms of
representative democracy and democratic decision procedures such as majority voting, must
themselves be legitimated. Hence popular sovereignty can be erroneously equated with this
partial conception of democratic self-rule only if two conditions prevail. Firstly, the boundaries
of the political community must already be clearly established. Secondly, the terms of political
relationships between citizens themselves, and between citizens and the state, must be the
object of some consensus. That is to say, there must be sufficient agreement on values and
norms within this bounded political community such that the legitimacy of existing institutions
and procedures can be assured.

The nation has often served as the assumed basis for this broad agreement within
modern political thought. The idea that a homogenous nation state can be assumed as a fixed
and relatively unproblematic context within which the meaning of shared political ideals such as
justice and democracy can be determined, has been prominent within modern political thought.

As will become evident in section three of this chapter, contemporary liberalism has frequently
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used the category of the nation-state as a shortcut to the task of defining ‘the people’ as a
cultural unit and as ready-made solution to the problem of boundaries.

In contemporary circumstances the idea of a culturally homogenous nation-state can
no longer serve as a background assumption for political thought. Consequently the idea of
popular sovereignty, which it provisionally usurped, has once again become a focus of
interest.”” Modern society is unavoidably caught in the torsion created between competing
supra-state processes such as globalisation, and sub-state dis-aggregation represented by
nationalist movements and identity politics. Processes of globalisation have clearly altered the
context in which modern states govern such that the ‘political myth’ of an “absolute, unitary
and indivisible state sovereignty” operating within a given territory is no longer sustainable.®
The nation-state, once seen as an unproblematic background for the construction of an
integrative political identity has been decentred as a unified locus of control over political and
economic issues. Rather there is a widespread acceptance that the constraints of geography on
social and political arrangements are receding.” In addition, the fragmentation of previously
united multinational political communities such as Yugoslavia, the Soviet Union and
Czechoslovakia, has prompted reflection on the question of “what draws a body of citizens
together into a coherent and stably organised political community, and keeps that allegiance
durable.”” The persistence of various forms of sub-state nationalism which challenge the ideal
of an overarching national or cosmopolitan identity also encourage reflection on this
fundamental question.

In circumstances in which it is no longer credible simply to assume the existence of a
culturally integrated nation state as an arena for justice and democracy, the main problem
facing modern political thought is to explore potential alternative sources of social integration.
These must be compatible with the principle of equal dignity, which is central for the legitimacy
of constitutional states, and they must uphold the idea, also important for liberals, that political
power must be amenable to public justification. The problem is one of reconciling the

sometimes competing demands of legitimation and social integration.

1.3 ‘Normal’ and ‘Constitutional’ politics
In order to support the basic claim that liberalism has had a narrow focus on only one
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set of boundary concerns, that is, that it has concentrated on limiting political power, by
defining the boundaries between private and public, rather than on engendering it, it will be
useful to consider the distinction between normal and constitutional politics. It is on the basis of
this distinction that, in the previous section, | charged liberalism with appealing to only a partial
or attenuated conception of self-rule. In one sense, there appears to be something erroneous
about the claim that modern liberalism has not been sufficiently attentive to the role of ‘the
people’ in engendering political power. Their fears about the potential for ‘the tyranny of the
majority’ notwithstanding, liberal thinkers such as J. S. Mill and Alexis de Tocqueville embraced
democratic self-rule as being not only consistent with freedom, but required by it. Both
expanded upon the negative conception of freedom, which posits that individuals are free to
the extent that their actions are unimpeded by government interference.?” They ventured that
citizens’ control over their own collective affairs was essential for the cultivation of individuality,
civic virtue and genuine autonomy. Each accepts that good government must take the form of
popularly elected government, allowing citizens collective control over their own destiny.*” In
present circumstances, it seems, the idea that an unyielding commitment to democratic self-
rule is an essential correlate of individual liberty is so firmly established that President Bush
frequently hails liberty as one of the U.S.A’s supreme values, and democracy as one of its most
precious exports.

However the ideas of popular sovereignty and self-rule thought to be required by liberty is
one disciplined so as to be hospitable to rights based constitutionalism. That is, it understands
self-rule as participation within pre-defined structures of representative government, most
commonly through electoral processes. In understanding self-rule in these terms, a more
fundamental ideal of self-rule or popular-sovereignty as the ‘constituent power’, that is, the
power to ‘constitute’ political authority is eclipsed. This idea will be considered in more detail in
section two of this chapter. For now, it is sufficient to note that the idea of self-rule or popular
sovereignty as the ‘constituent power’ applies to ‘constitutional politics’, where this is distinct
from ‘normal politics’ in being concerned with the formulation of ‘higher law’. ‘Higher law’
frames the process of ‘normal politics’ within which governments conduct their everyday

practical deliberations®. The institution of higher law is the business of constitutional politics,
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which “represents a more democratic, if extra-ordinary, option next to normal interest group
pluralist politics.”** However, the provisions of higher law are not impervious to alteration being
always open to changing interpretations.

Constitutional politics connected with the power to found and to posit is pushed to the
margins as an understanding of self-rule as a feature of democratic representative government
takes centre-stage. That the meaning of self-rule as constitution-making has been marginalised
within the current vocabulary of politics becomes clear when we consider what the American
goal of exporting democracy is normally taken to mean. Typically it is understood as the
attempt to replace tyrannical regimes with some standardised form of Western liberal
democracy. In the case of Iraq this has raised urgent and difficult questions about how a
democratic government may be created and installed for its recipients. However, missing from
the start is the founding of a new government by the action of peers.?”’ The omission points to
the fact that what we might understand as ‘constitutional politics’, that is the power to posit
and found a constitutional regime, does not feature prominently in contemporary
understandings of constitutionalism and democracy. Instead, the constitution is conceived of as
a system of fundamental rights and procedures placed beyond the scope of arbitrary political
power or indeed, the contingent power of democratic majorities. The fundamental idea is that
of limiting public power through the institution of private rights, with citizens as the recipients
of these rights. On this juridical conception of politics the main focus of attention becomes

where the boundary between private and public should be drawn.

2. THE ‘CONSTITUENT POWER' IN LIBERAL AND REPUBLICAN POLITICAL
THOUGHT

Within recent political thought questions about the boundaries between private and
public have been accorded high priority while the issue of how to understand ‘the people’ as
the ultimate source of political power has been more marginal. This has served to obscure the
connections linking these two distinct sets of boundary issues. These linkages can be more fully
appreciated by tracing both sets of problems to their common source in the idea of
constitutional government.

Fundamental to modern ideas of constitutional government is the distinction between
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‘constituent’ and ‘constituted’ popular power. The former applies to the act of constituting the
operative public authority as opposed to the detailed institutional arrangements that are
codified and binding for the legitimate exercise of power. The doctrine of the ‘constituent
power’, which attributes permanent and overriding power for the establishment and
disestablishment of governments to the people, casts the people in the role as the ultimate
holders of power. This establishes the principle, now accepted in all constitutionalist systems,
that a clear distinction may be made between ‘constituent’ and ‘ordinary’ power so that
alterations to fundamental constitutional procedures cannot be enacted through the procedures
of normal politics, but require the consent of the general community.

This distinction between the constituent and constituted power has continuing
relevance for modern understandings of constitutionalism. As Murray Forsyth has noted:

“Both in the wording of modern constitutions, and in the modes in which they are drafted

and ratified, as well as in the provisions for their amendment, it is almost inevitably

acknowledged that the people as a collectivity of individuals is the ‘subject’ of the

constitution, that all political powers emanate from them, and that there is a distinction to

be drawn between the people acting in their constituent capacity and the people acting in

and through the constituted structure of government."46

The question then inevitably arises as to how the ‘people’ are to be understood in their
constituent capacity and how they can be said to ‘act’ as originators of political authority.

The idea of the ‘constituent power’ as the legitimating force of constitutionalism is
sometimes associated with the idea of a ‘founding act’ and in particular with the American and
French Revolutions.”” In fact, it has earlier origins in the radical critique of the divine right of
kings at the beginning of the seventeenth century. From this time, the idea of popular
sovereignty replaced the widely held assumption that men were created unequal and owed
allegiance to the government because the head of the government, the king, was invested with
a sacred authority.?’ The idea that men are by nature free and equal leads to the replacement
of the ‘vertical’ view of power based upon the idea of rule, with the ‘horizontal’ or ‘reciprocal’
view of political power.* Political authority is no longer associated with hierarchies and roles
firmly rooted in the natural order. Rather, government comes to be seen as an artificial

contrivance which must be justified to individuals on the basis of their moral claims.”’ These
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new understandings of the individual, and his place in the natural order, raise far-reaching
questions about the legitimacy of the institutions of centralised government, political authority
and positive law. The natural condition of freedom and equality of individuals appears to be
deeply at odds with the existence of political authority, wherein some rule and others are
ruled.’” Since the political state is now understood as an artificial contrivance, rather than
being rooted in the natural order, a chasm emerges between law and morality so that the
question arises as to whether individuals can have a moral obligation to perform a legal
obligation.*

One particular response to this dilemma, which became popular in the seventeenth
century, was that government was founded on a contract between rulers and ruled.”® The
novelty of this approach was in its insistence that political authority is created by agreement
among the contracting parties.® On this account, citizens do not simply acquiesce in existing
forms of political rule; instead ‘the people’ are assigned the role of originating political power.
In line with this interpretation, scholars have traced the emergence of the theoretical idea of
the ‘constituent power’, or ‘constitutive power’ and its foundational source in ‘the people’ to the
political writings of Thomas Hobbes® and John Locke®. | will focus in this section on Locke’s
liberal interpretation of the ‘constituent power’ and Rousseau’s republican one. Both use the
idea of a ‘social contract’ to explain the ‘founding’ of political society. Locke provides an early
example of the understanding of popular sovereignty as the power to found, to posit and to
constitute, which may helpfully be recovered in modern circumstances of pluralism. Equally
fundamental is his emphasis on trust. For Locke trust is an important element of the
relationship between rulers and ruled. This idea of trust underwrites Locke’s emphasis on the
idea of citizenship as a sfatus defined in terms of legal rights and obligations. However this
trust is guaranteed through the idea of the universe as a providential order rooted in divine
law. Rousseau’s view of political association is less reliant upon the metaphysical assumptions
that underlie Locke’s account, however this leads him to search for unity in a totalising political
identity in which particularity is subsumed. Both Locke and Rousseau rely on some form of
social consensus as a basis for their respective accounts of the contract. Each seeks to stabilize

the ‘constitutive moment’ of politics by appealing to some form of pre-political unity.
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21 John Locke: constitutionalism and trust

On Locke’s account, the political community is created by a contract of society, and this
is a prerequisite for the delegation of the collective power of the political community to
government created by majority decision.®” It is the contract between citizens based on consent
that establishes political authority, and so individuals owe obedience to their fellow citizens on
the basis of this mutual contract. This includes the “consent to be concluded by the majority”
since it is necessary, if society is not to immanently dissolve when disputes arise, that the
majority have a right to conclude the rest so that they can act as one body, as ‘a people’.”
Consent moralises the act of obedience to law by making it “an act which the individual ought
voluntarily to perform if he is to act morally.”* Crucially, promises made under compulsion hold
no obligation, so that societies founded by means of conquest or usurpation can make moral
claims on individuals, only by securing the consent of the people. Since consent can incur moral
obligations, individuals must understand themselves as bound by law. However, the obedience
owed to government is conditional upon its not trespassing the bounds established by the
original contract that brought the political community into being.?’ Ultimately then, the
constitutive power rests permanently and exclusively with the people and devolves back to
them if the constituted political power violates the terms of the contract.

On Locke’s account the range of legitimate action of the constituted power is
circumscribed within definite boundaries since “the authority of rulers derives wholly from rights
voluntarily alienated by individuals, and also from the obligatory force of the law of nature,
which for Locke is independent of any contract.”®” The state is assigned the role of enforcing
the law of nature and protecting the rights of individuals. If individuals lose confidence in
government’s capacity to secure their rights they are freed from its subjection. The political
power delegated by a political community to the representative assembly is thus understood as
a fiduciary, or trustee power.% It is a conditional authorisation which places government in the
same legal position as in any trust. That is, “the trustees have authority to act only within the
bounds specified by the trust.”®’ Government is understood as a trustee of the interests of
society and loses its legitimacy if it violates this trust.

A notable feature of Locke’s theory is that in circumstances in which a government
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trespasses these bounds and breaches trust, he confidently expects that the people will act
unanimously in dissolving it. He assumes, that is, “the individuals concerned will be able to act
as a body in circumstances where formal ties between them no longer exist.”®* This is
evidenced by the fact that he sees political power reverting to the political community. On
Locke’s account ‘the people’ act only at exceptional moments: in founding when they create
political society, or in revolution when they step into the breach of trust between the governing
power and individual citizens. Though rare, these moments are a permanent possibility so long
as the people are understood as being in enduring possession of the constituent power. Hence
a stable moral consensus must be assumed as the ultimate grounds for political authority even
if it galvanises the people to act collectively only rarely.

Locke is able to assume that the people in their role as the ‘constituent power’ will act
unanimously only on the basis that they remain at all times, in full possession of their natural
rights. The idea of natural rights rests upon a supposed opposition between nature and
culture.? This allows that individuals have certain basic rights irrespective of the particular
customs, mores or cultural arrangements that might prevail, since fundamental rights are
anchored in nature. % These rights are anterior to the establishment of government and exist
independently of it. Ultimately they are rooted in a broader ontological and metaphysical
framework.%” Lawrence Cahoone describes these rights as “normatively pre-civil’, by which he
means, “morally binding independent of and logically prior to social convention.”®® This pre-civil
understanding of rights allows for the assumption that ‘the people’ will act as a unified political
community, both in establishing a political community for the purpose of securely protecting
these rights, and in removing a government that trespasses against them. Hence as Melissa
Williams notes, “a moral relationship of trust between people and government must be
undergirded by a trust among the people themselves.”%

Trust, then, has two bases in liberal constitutional societies.”’ In one aspect it is
grounded in our confidence that the ‘constituted power’ (the relatively permanent structure of
authority embodied in the form of a written constitution or a codified body of positive law)
institutionalises procedures that ensure political responsibility and imposes effective restraints

upon the use of political power through sanctions and incentives that make governments
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accountable, and punishes breaches of trust. In another guise, it figures as a ‘pervasive trust in

’T at large or, as a kind of ‘social cement.’”? Hence, any theory of constitutionalism that

society
focuses solely on questions of legitimacy, that is on normative arguments about the justice and
fairness of a particular set of constitutional mechanisms will be partial, since some sort of

underlying consensus is needed to make these political relationships workable.
“There must at least be some agreement amongst a significantly large or weighty part of
the population upon the value of constitutional procedures. In turn this consensus itself
requires certain preconditions. A situation of severe hostility between a permanent minority
is not conducive even to such consensus on procedures.” 7
Though Locke sought to offer some response to the problem of legitimacy he was able to

assume a broad social consensus as the basis of this trust. This in turn provides a pre-political

basis for social integration.

2.2  Jean- Jacques Rousseau: constitutionalism and identification

Rousseau recognises that the broad consensus or deep social trust needed for political
integration can no longer be unproblematically located in ‘the nature of things’ independent of
human will and convention. This makes the problem of social integration more pressing.
Though Rousseau never explicitly questioned the received understanding of natural law as
having a divine source, he considered this too abstract a basis for positive law and political
rights.” William Connolly interprets his oft quoted aphorism ‘Man is born free; and everywhere
is in chains’, as an indication of Rousseau’s clarity about the bankruptcy of traditional
discourses of justification in which God is appealed to as the transcendent authority for law,
and an expression of the intensity with which the institutions and procedures of political society
were now understood as conventional.”” Though his theory follows the form of social contract
theories in appointing ‘the social order as a sacred right which is the basis of all other rights’ he
holds that “this right does not come from nature, and must therefore be founded on
conventions.””® This has some important implications.

Firstly, since for Rousseau divine ordinance does not translate into human guidance at
the level of social relations, these are understood as being tinged with conventionality. They

are thought of as having a plasticity that would have been incomprehensible from the
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standpoint of the natural law accounts of Hobbes and Locke. This allows Rousseau to combine
an analysis of political authority with a critique of the broader social relations in which it is
situated. This insight becomes an extremely important driving force behind the emancipatory
tendency in Enlightenment social theory, which “fostered a recurrent reflection on the validity
of social arrangements.””” Kant’s defines Enlightenment as “the freedom to make public use of
one’s reason in all matters”, and to “lay publicly before the world their thoughts about a better
formulation of legislation as well as a candid criticism of laws already given.””® This loosens up
the boundaries between private and public by interpreting these as being conventional and so
answerable to critical rationality. Rousseau himself offers a critique of property rights supposed
by Locke to be inviolable, on the grounds that there can be no convincing public justifications
for rights that uphold such major disparities of wealth.”” However, with the presumption of a
unified rationality, the assumption persists that a correct and universally valid demarcation
between private and public can be found.

Secondly, though Rousseau, like Locke, draws upon the idea of contract, he focuses his
analysis specifically on what Locke understands as the ‘original compact’ on the basis of which
the ‘body politic’ is founded. As we have seen, this is the basis for the ‘constitutive power’ of
government to which Locke attaches a “normatively pre-civil” unity through the theory of
natural rights. In the opening pages of the ‘Social Contract’ Rousseau writes,

“It would be better, before examining the act by which a people chooses a king, to examine
that by which it has become a people; for this act, being necessarily prior to the other, is
the true foundation of society.”gg
Rousseau thinks that human governments will not be stable unless they are founded on a

“more solid basis than mere reasons.”®’

Some motivational thickening agent is required to
transform a collection of individuals into a citizen body governed by law. He thinks that law,
having lost its sacred inviolable character, will be impotent unless it engages the hearts and
minds of citizens. Law must embody the autonomous will of each individual citizen if it is to be
compatible with freedom and a source of internal obligation rather than simply a condition for
external compliance. Ultimately, Rousseau supposes that a harmonious social order can be the

well-spring of virtuous motivations predisposing citizens to agreement on the general will. This

view has been justifiably criticised on the grounds that it is predicated upon a sustained
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commitment to an illusory common good, and corresponding renunciation of private interest.®

Rousseau’s account of the ‘constitutive power’ is highly problematic for several reasons.
Most damagingly, Rousseau appears to frame ‘the people’ as a corporate body, integrated as a
cohesive moral community, with a unanimous will. In modern diverse societies, this ideal of
unanimity is rightly viewed with suspicion. At best, it appears hopelessly misconceived: at
worst, potentially authoritarian. His romantic vision of a complete identity between rulers and
ruled lead him to disavow liberal models of representative government, but modern
constitutional government is necessarily representative government. Though | am suggesting
that a principle of popular sovereignty must be central for an adequate understanding of
modern constitutionalism, and that this entails conceptualising ‘the people’ as something more
than an aggregation of individuals, it cannot entail imposing a homogenous identity on the
people or doing away with structures of representative government. If the common political
identity were so homogenous as to lack differences susceptible to becoming implicated in
political conflicts, there would be no need to impose the kind of constraints usually associated
with constitutionalism, such as limited government, the rule of law and schedules of basic
rights.?’ In incorporating these elements, and understanding the political relationship in terms
of ‘trust’ rather than ‘identity’, Locke’s account of limited constitutional government seems more
apposite than is Rousseau’s radical conception of popular self-government as a model of
political authority.

Rousseau’s importance was in comprehending, more fully than did Locke, the
magnitude of the problem of authorisation for a secularised political realm. Modern
constitutional states require a relatively high level of commitment from citizens in order to
enjoin their obedience to democratically enacted laws with which they personally may disagree.
Trust is needed also to sustain welfare commitments and to uphold principles of tolerance and
mutual respect in conditions of deep diversity. Hence, the diversity and complexity of modern
society notwithstanding, the problem identified by Rousseau of conceptualising ‘the people’ as
an identifiable collective body cannot easily be sidelined, not only because they are the ultimate
source of political power, but also because the legitimate exercise of this political power

presupposes a background of social trust.
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23 Hannah Arendt: political action and constitutionalism

As Andreas Kalyvas has recently noted, the idea of the constitutive power as the
sovereign political power barely appears in contemporary constitutional theory, and when it is
mentioned it is quickly denounced and rejected.?” The idea of constitutionalism that has
become dominant since the nineteenth century is a narrow juridical one. On this view legally
entrenched rights must always be given priority over collective political goals. The constitution
is understood as a guaranteed framework of rights and, as an essential constraint upon political
power.®> However, this interpretation downplays two important features of constitutionalism,
which it is helpful to recover if we are to offer a more comprehensive treatment of the idea of
citizenship in modern conditions of pluralism. The first of these themes is the idea of the
constituent power as the positing or founding power, which survives the dissolution of
governments. The second is the tense and ambivalent relation that this constituent power
bears to the order that it authorises.® The political thought of Hannah Arendt is suggestive for
purposes of elaborating each of these themes, which | consider in turn.

Firstly, Arendt interprets constitutionalism as a means of engendering, and making
effective, positive political power. This leads her to view political action as constitutive of the
political as such. Positive political power is an ‘end in itself’, and as such can be distinguished
from strength, force and violence, all of which utilise an instrumental conception of action.%”
Power, on Arendt's view “corresponds to the human ability not just to act but to act in
concert.”® She maintains that, “All political institutions are materialisations of power; they
petrify and decay as soon as the living power of the people ceases to uphold them.”?’ Nothing
can serve as a stand-in for the power engendered by acting in concert, as the legitimating
source of institutions and practices within a state.

It is helpful to recover the idea of political action as being constitutive of membership
of a political community in circumstances in which the dominant trends within political thought
have fallen within a broad terrain mapped out by liberal and republican approaches. These
approaches have emphasised either legal integration through rights, or they have focused on
affective ties or a shared orientation to values as being constitutive of the bonds that hold the

political community together. Of course there is no route back to the ideal of political action
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associated with the direct democracy of Ancient Greece, which Arendt sometimes appears to
hold up as exemplary.” Whereas in a direct democracy ‘the people’ and ‘the government’ are
one and the same, some form of representative government is inevitable in modern complex
societies. Arendt recognises this, but maintains that genuinely democratic representation is
possible only where the centralized, large scale, and necessarily abstract representative system
of the constitutional state is supported by a lively, participatory, direct democracy at the local
level.?” Contrary to the thinking of many of her contemporaries, who concluded that elite forms
of rule were necessary to guard against the potential for majority tyranny ever-present in mass
democracies, Arendt held that political participation is essential for building up the
intersubjective understandings that are an essential basis for citizenship.*

Action has a close connection with the human condition of natality because it always
involves beginning something new.” Action is defined by its initiatory and unpredictable
character. In the political sphere action always involves our appearing before peers and
revealing our distinct identities. Arendt therefore, characterises the public realm as a ‘space of
appearance’. Because individual acts of self-disclosure take place and initiate new beginnings,
not in a vacuum, but within an already existing web of relationships, action has an
unpredictable and contingent character. This is what Arendt designates as the ‘boundlessness’
of action.” Her contention is that “action cuts across boundaries because it occurs in the
presence of fellow men equally capable of acting on their own.”* In Arendt’s view the
boundlessness and individuating quality of political action is however, only the reverse side of
its capacity for establishing relationships. Individuals value change, novelty and new
beginnings, only against a background of relative stability. She suggests that the ‘uniquely
human way of ordering the future’ and providing for stability and solidarity is through the
making and keeping of promises.?” Promises form the basis of reciprocal trust among free and
equal individuals for Arendt. She recognises too that action must have a constitutional referent
for it to qualify as political.”” The importance attached to possibilities for participatory
democracy and political action as alternative sources of social integration cannot be allowed to
usurp the crucial role of constitutional structures, such as representative government and the

rule of law, in guaranteeing citizenship as a status.
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This brings us to the second feature of constitutional government that we need to
reclaim in order to develop a more satisfactory account of citizenship, that is, the tense and
ambivalent relationship between the constituent power and the constitutional order that it
authorises. While recognising the importance of citizenship as a status inscribed in law, Arendt
avoids the problem of a total juridification of politics in two ways. Firstly, she appreciates that
the instituted reality, or ‘constituted authority’, does not exhaust the whole range of legitimate
forms of political action. Action cannot be subsumed by institutionalised politics. All legal orders
have a constitutive outside. In acknowledging the role of the ‘constituent power’ in establishing,
yet remaining on the margins of established legal rules, the boundaries of politics are expanded
to include more direct and effective forms of political action. “From the point of view of the
constituent power, phenomena such as civil disobedience, irregular and informal movements,
insurgencies and revolutionary upheavals retain all their dignity and significance even if they
directly challenge the existing constitutional structure of power.”*

In addition, since it is through action that we reveal our distinct and unique identities,
these identities can never be fully known either to us or to our contemporaries. On Arendt’s
account, identity is co-extensive with, not prior to action in the political sphere. Hence we
cannot take a unified coherent identity as a prepolitical given, “rather, it is an achievement, the
product of action.”* This erases the possibility of establishing boundaries between private and
public on the basis of any pre-political conception of identity. It leads us inexorably to a
conception of citizens as active agents who constantly renegotiate these boundaries, rather
than as political subjects who, in virtue of their status as bearers of rights, have their private
interests protected from the contingencies of political power. Boundaries between public and
private will still be important on this account, political action being defined precisely by its being
action in public, or in the ‘space of appearances’, but no consensus about where these
boundaries should be drawn will be available to participants in advance of the democratic
process.

Liberals have looked to rights as a tool for protecting the freedom of individuals.
Although the concrete content of these rights is continually being redefined in the struggles of

successive social groups, for example, the working class, women, or more recently gays,
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lesbians, the physically disabled, and minority cultural ethnic and linguistic groups, liberals have
tended to ascribe a “foundational character” to rights as such.’” On this view, the intrinsic
value of democracy is obscured. Its role becomes that of protecting or realizing the interests
that belong to individuals or groups independently of political life. Where identity is understood
as being intersubjectively constituted through action in public, democracy can instead be
interpreted as having intrinsic value. Deliberation among plural political actors comes to be
seen as a necessary precondition for identifying and distinguishing plural, common and
emergent interests.””’ It places greater emphasis upon participation in democratic processes
and raises the possibility that individual interests might be reconstituted and transformed
through deliberative processes that develop the capacities and virtues associated with

citizenship.’%

3. LIBERALISM AND DIVERSITY

It is not uncommon to preface contemporary discussions on the nature of the political,
with an acknowledgement of diversity and pluralism as important and inescapable features of

contemporary political life.”®

Undoubtedly, pluralism is a pervasive feature of the modern
social world and the concept of difference is a salient theme within contemporary
conceptualisations of the political. However, the novelty and specific character of the challenge
that contemporary forms of diversity pose for democratic constitutionalism becomes clear only
once we approach more specific questions about which forms of difference embody normative
claims and ought to be treated as politically negotiable. Here there is far less consensus.
Though it is readily accepted that pluralism is a ubiquitous feature of modern social and political
life, the problem of determining which forms of diversity are politically relevant is itself the
subject of profound disagreement and contestation. Liberal theorists have usually focused on
diversity of opinion and belief as being the main challenge that belies the establishment of a
stable and just constitutional order. More recently though it has been suggested that the
existence of diverse cultural identities within a political state, whose self-definitions are couched

in terms of an appeal to a shared nationality, language, culture and ethnicity, represent an

equally profound challenge for liberal constitutionalism, which cannot be adequately addressed
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through a liberal framework designed to manage religious and moral diversity within relatively
homogenous nation states.

The liberal principle of toleration was first developed as a response to the wars of
religion in Europe, but later came to cover other issues of moral disagreement, which could
feasibly be understood as issues of conscience. As well as leaving a wide scope for personal
choice on these matters, it was thought that the state should be committed to the principle of
neutrality through difference-blindness on matters of policy formulation. The fundamental
premise behind these ideas is that if the state were to promote certain religious or moral ends,
it would not meet the demands of public justification, since it would necessarily privilege some
ways of life over others. For J.S Mill the issue is one of preserving individuality and choice, and
making possible a variety of ‘experiments of living’ through fundamental rights to freedom of
speech, religion, and association. For Mill, the scope of private rights, and of public power is
decided in advance of the democratic process by ‘one very simple principle’, whereby an
individual may be legitimately coerced only to prevent harm to others.”” This principle is
intended to preserve the rationality of government within the sphere of public decision-making,
newly expanded with the extension of the franchise. Ultimately, Mill conceives the function of
government as providing for individual freedom and moral progress. He thinks that the contest
of competing ways of life can lead to truth.’®

Contemporary liberals such as John Rawls, Stephen Macedo and Stephen Holmes are
also concerned to preserve the rationality and universality that they find implicit in the liberal
model of citizenship, but recognising the deep nature of moral conflict, take a different
approach to its defence.’” These theorists break significantly from their nineteenth century
liberal forbearers, such as J.S Mill in suggesting that principles of toleration and public reason
should not only guide decisions on public policy, but must also be applicable to constitutional
essentials themselves. They nevertheless remain committed to the basic idea that toleration
entails difference-blindness. They argue that cultural claims should be removed from the public
agenda since, for the state to become embroiled in these kinds of conflict would entail its
having to surrender its commitment to remain neutral between different ways of life. In this

section, | will focus on Rawls’ defence of liberal neutralism and Kymlicka’s critique of it.
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Kymlicka claims that cultural pluralism is of a fundamentally different nature than moral or
religious pluralism. In common with other theorists sympathetic to cultural claims, Kymlicka
claims that the homogenising and assimilationist thrust of the wider society, which places unfair
pressures on minority groups, will only be reinforced by the principle of difference-blindness.’””

What | aim to draw attention to in this section is the ‘juridical’ bent of both Rawls and
Kymlicka’s approach. Kymlicka, while renouncing Rawls’ commitment to difference-blindness,
remains tied by the categories installed by nineteenth century liberalism, in particular its
emphasis on rights. He claims that cultural identities should be constitutionally protected from
the assimilationist thrust of majoritarian politics, which threatens to compromise the cultural
integrity of minority constituencies.’” Each side in the debate attempts to fix the boundaries of
private and public. They fail to acknowledge the contestability of interpretations of culture and
identity and the need to continuously renegotiate these. This is a consequence of the fact that
both attempt to stabilize the constitutive moment of constitutionalism by appealing to a

privileged extra-political standpoint.

3.1 Rawls: liberal citizenship and public reason.

Liberalism has, at the most fundamental level, a deep concern with providing public
justifications for the exercise of political power. On the liberal view, political legitimacy is
strongly related to the idea of public justification, where this requires that “the gpplication of
power should be accompanied with reasons that all reasonable people should be able to

accept.” "% (

Emphasis added). The idea of ‘the people’ engendering political power has been
less central to the liberal tradition, at least at the level of higher law and constitutional
essentials, than has the quest to find a consensus about the norms and procedures for
exercising that political power. However finding some basis for a consensus which can define
the moral core of liberal constitutional government appears difficult in circumstances in which
there is deep disagreement about ultimate values.

In recent times, liberal neutralism has attempted to define the moral core of liberalism
in a way that is compatible with pluralism and takes on board “the absolute depth of

irreconcilable latent conflict.””’” For Rawls, this pluralism is neither a disaster nor a means to

progress and truth, but is rather the “the natural outcome of the activities of human reason
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under enduring free institutions”.””” Consequently, pluralism is understood as a permanent
feature of contemporary democratic society and “not a mere historical condition soon to pass
away.”’’? It is a normatively significant feature since it is related to the intellectual and moral
powers shared by all human beings to form, revise and rationally pursue a conception of the
good.””® For these reasons, a serious acknowledgement of the ‘fact of pluralism’ must provide
the starting point for developing a conception of a ‘well ordered constitutional democratic
society’.”’* The problems engendered by moral, religious and philosophical pluralism, must be
treated as problems of political justice not problems of the highest good.””” The aim is to
develop a purely political liberalism, one that makes no substantive claims about the truth or
falsity of different comprehensive doctrines.

Rawls contends that since no one comprehensive doctrine will be shared by all of the
citizens in a society, a political liberalism cannot appeal to any one of these comprehensive
world-views if it is to arrive at principles of justice that all can agree to. Rawls describes a
comprehensive doctrine as being one that takes an evaluative stance on questions relating to
what is of value in human life, ideals of personal character, as well as ideals of friendship and
familial relationship. A comprehensive doctrine will incorporate these evaluative positions into a
rather precisely articulated system.””® In a democratic society, the free exercise of human
reason will lead people to affirm different comprehensive doctrines. Its political culture then,
will be “marked by a diversity of opposing and irreconcilable religious, philosophical, and moral
doctrines”.”””

In these circumstances, it is not legitimate to use the power of the state to promote
any particular comprehensive doctrine.’’® Rather, political liberalism can fulfil the requirement
of equal citizenship only through arriving at constitutional arrangements that can define the
government’s relation to its citizens, and their relationship to one another, in terms which all
can accept while disagreeing about our ultimate convictions.””? It must specify the nature and
limits of these relationships at the level of constitutional essentials and matters of basic
justice.’®

“Constitutional essentials concern questions about what political rights and liberties, say,

may reasonably be included in a written constitution, when assuming the constitution may

be interpreted by a supreme court, or some similar body. Matters of basic justice relate to
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the basic structure of society and so would concern questions of basic economic and social

justice and other things not covered by the constitution.” 21

This limited range of issues must be decided, Rawls thinks, on the basis of a form of public
reason which can address questions of justice, without appealing to ideas about truth and the
good. To this end, controversial beliefs must be ‘bracketed’ when it comes to deciding about
constitutional essentials and laying down the groundwork for common political institutions. This
does not entail that citizens must deny those comprehensive doctrines that are the ultimate
ground for their political convictions, only that their truth may not be invoked as compelling
reasons for deciding matters of basic justice.’? Rawls assumes that reasonable people, subject
to what he calls the ‘burdens of judgement’ will recognise the difficulty of reaching substantive
agreement on questions of rights and basic justice, and will not seek to impose their
comprehensive doctrines upon others. Recognising that the reasons which one takes to be true
and compelling may be rejected by others who are themselves reasonable, citizens will submit
to the requirements of public reason. | now want to turn specifically to the issue of the way in
which neutralist liberalism treats the two boundary-drawing questions alluded to at the
beginning of the chapter in order to highlight the main difficulties that | think attach to this

perspective.

3.11 Boundaries between private and public: moral pluralism and social difference

The main emphasis of the neutralist approach is on boundaries between private and
public. Specifically, it aims to achieve consensus by appealing to criteria that limit the impact of
private disagreement on defining the terms of a well-ordered society. These criteria are
supposed to mark out a privileged standpoint above the fray of disagreement, which can be
appealed to in order to arrive at agreement on basic rights and principles of justice. Since this
agreement is the object of an ‘overlapping consensus’ between ‘comprehensive doctrines’ a
status for citizenship based upon these principles will meet with the consent of all reasonable
people and so may be secured in higher law. The status of citizenship thereby not only meets
the requirement of public justification, but is also protected from the arbitrary exercises of
political power, political bargaining or to the calculus of social interests. The aim is to place the
constitution beyond disputes arising from the fact of pluralism.
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However, this aim of placing the basic terms of the constitution beyond disagreement
starts to look problematic once the appropriateness of political liberalism’s criteria for drawing
boundaries between private and public is placed under scrutiny. On this approach, the public
tends to be distinguished from the private by its supposed adherence to principles of neutrality,
interpreted as difference-blindness. In the sphere of moral and philosophical disagreement
between competing world-views, this is achieved by means of ‘bracketing’ controversial
comprehensive doctrines. In the sphere of social difference, it is achieved by arriving at
principles of justice that treat ascriptive characteristics as “arbitrary from the moral point of
view.” On this view, social difference is seen as irrelevant for the determination of citizenship
status. Rights are assigned to individual citizens irrespective of their differences. In both moral
and social arenas then, the public is isolated as an arena in which equality between diverse
individuals is realised through principles of difference-blindness.

These principles of difference-blindness are unequal to the challenges of both moral
and social pluralism that characterise modern diverse societies. In the case of moral pluralism,
it is not clear that insulating the public from moral disagreement, based on the reasonable
pluralism of competing comprehensive doctrines, is as viable or as desirable as Rawls seems to
think it is. It places high demands upon those engaged in public deliberations in asking them to
appeal to non-controversial reasons for their proposals.’?® Furthermore, if it were consistently
adhered to, it would be likely to have an agenda-setting impact and to place the boundaries
between private and public beyond political contest. Constitutional essentials and matters of
basic justice are matters on which people can and do reasonably disagree. As Bellamy points
out, “far from holding the ring for political debate, the basic liberties are themselves matters of
deep disagreement.”’?* The interpretation of constitutional essentials is always disputed and
cannot be entirely immunized from political contestation. In fact, it is often over the most
fundamental value questions that there is deep and persistent disagreement within
constitutional states.

Rawls regards the Supreme Court as being the key arbiter in these disputes within the
context of the United States. He suggests that it is the constitutional mechanism that best

instantiates a commitment to the ideal of public reason in its deliberations.’? However, this is
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far from being a democratic institution, which devolves to ‘the people’ the power of
interpretation of basic rights and liberties. Rather it assumes that there must be a privileged
standpoint above the fray of competing world-views to which professional experts, such as
judges, may appeal to determine where the line between public and private should be drawn.
The assumption is that justice can be defined in the abstract and also “interpreted and enforced
by judges and other agents of a neutral and impartial state.””?

This privileged standpoint is also incorporated into a conception of public reason that
decides the acceptable range of comprehensive conceptions of the good.”?” The theory seeks to
establish a priori which reasons count as public reasons and could be consistently endorsed by
citizens with differing comprehensive doctrines. It is suggested that those reasons which are
reasons for each, in virtue of their being reasons for all, will always take precedence over
reasons rooted in comprehensive doctrines in deciding on constitutional essentials. If this
position is consistently pursued, it will almost undoubtedly have an agenda-shaping impact,
possibly removing important issues such as slavery, abortion and demands for self-governing
powers from the political agenda. Each of these issues is tied up with constitutional
fundamentals, but deliberations about each of them are almost unthinkable without appeals to
comprehensive doctrines being admissible. Rawls contends that an ‘overlapping consensus’ can
be arrived at, which is endorsed by those ‘reasonable’ comprehensive views that take on board
the ‘burdens of judgement’. The ‘reasonable’ in Rawls’ theory does much of the work that the
‘rational’ did in earlier liberal thought. That is, it provides a point of convergence among diverse
agents around which universal political principles can be ascertained, and a unitary system of
law developed. Political disagreement is thus limited, as it was for Locke, to the issue of
whether government is fulfilling its pre-politically defined role. However Rawls places the
Supreme Court ahead of the people in this supervisory role.

The implication of the Rawlsian approach for issues of social difference appears equally
problematic. The idea that ascriptive group differences should play no role in defining the
status of citizenship seems inadequate for dealing with modern forms of pluralism. The idea of
equality as difference-blindness was a powerful ideal in the context of the civil rights

movements of the 1960s. During this time, liberal theories that emphasised ideas of difference-
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blindness and principles of non-discrimination in the provision of rights were understandably
ascendant since they had the capacity to reconfigure unequal and unjust power relationships
between blacks and whites, men and women, gays and straights.””? In contemporary
circumstances though, this difference-blindness, which appeared to have strong emancipatory
potential as an expression of the ideal of universality implicit in this liberal conception of
citizenship, has come to be recast as a powerful exclusionary discourse. One of the striking
features of contemporary forms of diversity is that many groups seek differential treatment on
the basis of their particular concrete identities. This emphasis on particularity may have
particular resonance in circumstances where groups and identities have suffered a long history
of neglect, or where groups are struggling to integrate into a society that accords a high
priority to values or ways of life that they have not traditionally shared.’® In these cases it
seems unlikely that principles of difference-blindness will be “sufficient effectively to attack
actual forms of discrimination that are linked to the different social weight and standing
attached to the various conceptions of the good in real societies”.”® The principle of difference-
blindness may then be found wanting as far as dealing with issues of social difference, which
are frequently rooted in the unequal power relationships that hold between different social
groups, integrated by different conceptions of the good.

Nancy Fraser, Anna Elisabetta Galeotti and Anne Philips, have each argued that identity
is a politically salient form of difference because of conflicts engendered by the impaired
inclusion of new and traditional minorities into democratic society.””” They suggest that
inclusion cannot be understood simply in terms of the equal enjoyment of legal rights, but must
also be understood as the ability to have equal opportunities to secure the benefits of political
citizenship, and be extended equal consideration as members of the political community.’#
Inclusion may be impaired due to the economic, social, cultural or institutional formations that
prevail in a given society. On this approach, identity related differences come to have political
significance in view of their relationship with existing political and institutional complexes that
they occupy, they do not in themselves have an independent normative and political status.
The main claim is that a failure to consider the real existing circumstances in the determination

of principles of justice is likely to entrench existing forms of marginalisation and oppression
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rather than providing fair terms for equal citizenship.

3.12 Conceptualising ‘the people’

In order to explain why liberal neutralism has provided such an unsatisfactory response
to questions of social difference, it is useful to consider the way in which it has treated, or more
accurately, neglected, the second form of boundary drawing. The Rawlsian model of equal
citizenship takes for granted the idea that the people upon whom rights devolve, and to whom
principles of justice apply, are already defined by the boundaries of the nation state. David
Archard notes that though Rawls intends his theory of justice as fairness to apply specifically to
a “self sufficient’, bounded society ‘possessing a more or less complete culture’,”* he has little
to say about nationality, nor about the significance of the nation state as an arena for justice
and democracy.””* This raises particular difficulties for a theory which purports to be neutral
between competing comprehensive doctrines since the importance attached to a given
territorial identity within modern political thought has tended to assume a link between territory
and a common political culture defined by shared values. In culturally plural societies then,
appeals to a common national identity has the potential to ostracize those groups who have
historically been excluded from the definition of that identity or have been maligned in the very
definition of that identity.”*® Rawls’ assumption that some national society must be the basis of
membership of the political community is, according to David Miller “kept well hidden in the
background... ... for fear that if it were brought out into the open, it might cause trouble for the
distinction between justice and conceptions of the good.”’* It is worth considering then,
another model of liberal citizenship that makes the concept of the nation explicit, but wishes to

retain the distinction between the right and the good.

32 Kymlicka. liberal multicultural citizenship

Kymlicka advances a model of liberalism that allows considerable Iatitude for
introducing rights and policies aimed at preserving the cultural integrity of minority groups. This
requires a qualified departure from the principle of difference-blindness that underpins the
liberal response to social difference. He maintains however, that supporting the aims of

different cultures within the constitutional state to uphold their distinct cultural identity does
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not necessitate surrendering what he takes to be the moral core of liberalism, which consists in
spelling out the meaning of justice rather than affirming a particular conception of the good
that embodies the highest form of life for human beings. He asserts powerfully, “I don’t believe
there is a real issue about the right and the good and which is prior. Critics and defenders of
liberalism share the view that principles of right are a spelling-out of the requirement that we
give equal consideration to each person’s good.” "%’

Kymlicka argues that a wide range of minority rights and immunities and infrastructural
benefits are acceptable in circumstances where they mitigate the effects of those morally
arbitrary differences which deprive individuals of equal access to the cultural structures within
which they make sense of their lives. He maintains “liberals should be concerned with the fate
of cultural structures, not because they have moral status of their own but because it’'s only
through having a rich and secure cultural structure that people can become aware, in a vivid
way, of the options available to them, and intelligently examine their value.””*® Secure cultural
structures, Kymlicka suggests, are needed for the pursuit of self-chosen ends. This means that
the fate of cultural structures cannot be a matter of indifference for liberals for whom justice
requires that individuals should be free to pursue their own conceptions of the good provided
this is compatible with the like liberty of all.

While continuing to affirm the priority of the right over the good, Kymlicka’s theory of
multicultural citizenship connects up the two kinds of boundary-drawing alluded to previously
more explicitly than does Rawls’ liberal neutralism, and this allows him to redraw the boundaries
between private and public proposed by difference-blind liberals. On Kymlicka’s view, the state
defines itself not only as an impartial framework of rules, but also as a national community
embodying certain cultural norms. Any given state will inevitably support a particular curriculum
for public education, institutionalise an official language, declare public holidays, and legally
recognise certain types of partnership through the institution of marriage. This means that ‘the
people’ are defined, not simply by virtue of their occupancy of a given territory, but also by their
sharing in a national culture. He develops a comprehensive theory of cultural rights as a means
of protecting minorities from the assimilationist pressures that this places them under.

To understand the significance of cultural nationalism for Kymlicka’s overall view, it will
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be necessary to consider his idea of a ‘societal culture’. A ‘societal culture’, Kymlicka tells us, is
“a culture which provides its members with meaningful ways of life across a full range of
human activities, including social, educational, religious, recreational, and economic life,
encompassing both public and private spheres. These cultures tend to be territorially
concentrated and based on a shared language.”’”® He defines societal cultures in respect of
their having a structural framework, provided for by common institutions and practices. It
appears to be this structural element of culture, as opposed to the more affective dimensions of
shared memories and values which make them important as contexts of choice.’#

Since societal cultures are ‘encompassing cultures’ they provide, not only a range of
options for individuals to choose from, but also a context which makes these choices
meaningful. Access to a societal culture is necessary if individuals are to make autonomous
choices.”” On Kymlicka’s account, “societal cultures are almost invariably national cultures”,
just as “nations are almost invariably societal cultures.”’*

The theory of multicultural citizenship advanced by Kymlicka proposes a range of
options for cultural protections. He draws a sharp distinction between societal or national
cultures on the one hand, and immigrant and ethnic cultures on the other hand, in assigning
those cultural protections. Immigrants may coalesce into loose associations or ‘ethnic groups’,
Kymlicka argues, but they do not usually represent distinct societal cultures since they lack the
institutional structures which usually arise from the historical occupancy of a given territory.
Immigrants have typically chosen to leave their national culture to enter a new societal culture.
Furthermore, the fact that their emigration is in most cases voluntary, affects the legitimacy of
their claims. Hence, “while voluntary immigrants can legitimately assert certain polyethnic
rights they have no claim of justice to national self-government”.”#

Polyethnic rights are those which grant public funding, legal exemptions and other
forms of state-protection to cultural, ethnic and religious groups. They aim to “help ethnic
groups and religious minorities express their cultural particularity and pride without it
hampering their success in the economic and political institutions of the dominant society.”’#

Although self-government rights are reserved for national groups, both national groups and

immigrants may be eligible for special representation rights, which guarantee places for
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minority representatives in state institutions, including legislatures.

In the case of national minorities, special representation may be linked to measures of
self-government, but where this is the case, little can be settled in an abstract discussion of
principles.’#* Special representation rights though, are not necessarily linked with provisions
that enable self-government and so can be appropriate for non-national groups also. In these
cases it is to be regarded as a temporary measure to overcome the historical prejudices that
have marginalised groups from the political process. Kymlicka therefore rules out the idea of
mirror representation, the idea that the legislature should ‘mirror’ the constitution of the people
in respect of gender, class, ethnicity, language etc, as a general principle of representation.
Group specific representation is not predicated on the idea that only members of that group
can accurately represent the interests and values of its members.

A further consideration applies to the full range of these self-government, special
representation and polyethnic rights. Kymlicka proposes a distinction between “internal
restrictions” and “external protections” in order to prevent a cultural group’s practices from
compromising the right of individuals to pursue their own conceptions of the good. As we have
seen, the idea that the state must remain neutral between comprehensive doctrines as opposed
to supporting any one of them continues to define the moral core of liberalism for Kymlicka.
The idea that each individual should be free to live a self-chosen life is basic to a liberal
conception of citizenship that takes this as its starting point. He therefore supports “external
protections” which protect groups from the homogenising thrust of the majority culture while
opposing “internal restrictions” through which cultural groups may attempt to impose a
homogenous identity upon its own members.

Kymlicka argues that assimilationist pressures are an inevitable part of a state’s nation-
building. This nation-building should not on this account be understood as essentially
imperialistic or oppressive, he insists, since it serves a number of important goals and is
essential for promoting the sort of solidarity which is required by pluralistic welfare
democracies.”* Kymlicka agrees with Yael Tamir that most liberals are in fact liberal
nationalists in that they implicitly accept the nation as the basic unit of analysis.’”*” Once the

implications of this assumption are made explicit, he thinks, it is difficult to support the ends of
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a ‘societal culture’ which has the coercive power of the state at its disposal, if these ends entail
the destruction of other ‘societal cultures’ within its jurisdiction. Rather, the responsibility of the
liberal state is to mitigate the minority nation-destroying tendencies that may follow as an
unintended consequence of the legitimate enterprise of state nation-building.”#*

Kymlicka is undoubtedly drawing upon the ‘Northern American experience’, wherein
indigenous people such as American and Canadian Indians, and other groups such as the
French Canadian Quebecois might make reasonable claims for the protection of their ‘more or
less complete societal cultures.”’*’ From the point of view of ethnic groups, the state has a
responsibility to ensure that the societal culture into which they integrate provides non-
prejudicial terms of association, in the form of laws and exemptions which respect their distinct
practices, and encourages integration through other forms of public support, such as
supporting more positive images of ethnic groups through the education curriculum,
government documents and the media.””” While these ‘external protections’ are not only
legitimate but required within liberal societies, ‘internal restriction’ which involve the claims of
groups against their own members, ‘designed to protect the group from the destabilizing
impact of internal dissent’, cannot be allowed on a liberal account of minority rights.”’

Even with this important qualification in place, Kymlicka is confronted with the
challenge that some of the groups supported by external protections might be illiberal. Given
the deep ties which Kymlicka argues exist between individual identity and cultural structures,
and the sense of anomie and powerlessness which he thinks can arise from the breakdown of
culture, this is a real dilemma for a liberal theory of minority rights. Although the bar on
‘internal restrictions’ means that groups cannot prevent an individual from expressing dissent,
rejecting cultural norms, or breaking with her cultural heritage, it must be assumed on the
terms of Kymlicka’'s own theory, that none of these strategies would be without cost for the
individual concerned.

Kymlicka acknowledges the dilemma here and proposes that the appropriate response
on the part of liberals to non-liberal cultures should be to ‘liberalize’ them.”* He assumes that
this is ultimately less costly for individual members than the ultimate dissolution of their culture

would be, since it is more gradual and will preserve the elements of the culture that are not
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illiberal and enhance individual well-being. He asserts that, “all cultures have illiberal strands,
just as few cultures are entirely repressive of individual liberty.”’** He thereby tacitly endorses
the view that all cultures have some worth in contributing to the wellbeing of their members.

Kymlicka offers one of the most systematic attempts to deal with some of the difficult
challenges facing multicultural liberal democratic states. Inevitably his schematic approach
leaves several groups in grey areas since they do not easily fit the categories of voluntary
immigrants or societal cultures, for example asylum seekers and gypsies. It also leaves several
issues unresolved. That a normative theory cannot provide definitive guidance on a range of
practical dilemmas need not undermine it of course, but some of the problems that Kymlicka’s
theory raises have deeper roots.

Firstly, it is not clear that the distinction between internal restrictions and external
protections can provide a means of distinguishing those measures that are legitimate from a
liberal perspective and those which are not. Recent proposals for legislation designed to protect
religious groups from denigration in public life, provide a useful example how ‘external
protections’, which Kymlicka regards as being legitimate, might be appropriated by groups in
order to restrict dissent among members.”* In order, that is, to impose internal restrictions.’*
The stated aim of British legislation in this area is to close a loophole in existing provisions
against prejudice and discrimination whereby ‘mono-ethnic religious groups (such as Jews and
Sikhs) are covered by existing laws but multiethnic religious groups (such as Muslims and
Hindus) are not.”*® It seems to accord precisely with the aim of providing fair and equal terms
for political integration which “external protections” are supposed to provide. However,
concerns have been raised among liberals that laws against religious hatred might be utilised
by religious leaders to control apostasy within the community and restrict freedom of
expression.””” This is a real concern for liberals such as Kymlicka who think that the liberal state
must also support the liberal ideal of personal autonomy and support freedom of conscience,
whereby individuals are free to rationally revise their beliefs and commitments.’*®

Secondly, questions might be raised about whether a comprehensive view of culture,
and of the value of cultural membership, can coherently be combined with a strong

commitment to enabling individuals to live self-chosen lives. The latter idea seems to require
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that individuals have a choice between a range of available cultural options. We need look no
further than the example of the National Museum of American Indians highlighted in the
introduction to this chapter, to provide an example of how these competing commitments to
cultural protection and personal autonomy may conflict. Kymlicka points out “many liberals
defend state funding of the arts or museums on the ground that the state has a responsibility
to ensure an adequate range of options for future generations, which the cultural market place
may fail to protect.””®” However, the principle that cultures should be protected as an option for
future generations is both too exhaustive to be reserved for cultural and ethnic groups, and too
narrow to legitimate the particular aims and practices of, for example, the NMAI.

Christine Sypnowich helpfully points out that “There are many ways of life, not
necessarily connected to nationality or ethnicity, that are important to individuals and that
could count as quasi-cultural forms of deserving of protection.”’® She offers mining
communities, fishing villages and cottage industries as examples of ways of life that give
meaning and value to people’s lives, but which might require costly subsidies to perpetuate. As
we have seen though, Kymlicka’'s emphasis is on particular kinds of culture. He thinks that
‘societal cultures’ in particular are worthy of protection. This is because liberalism’s implicit
commitment to cultural nationalism is prejudicial to certain types of group in particular.

Kymlicka’s rejection of the option of assimilation into an overarching national culture is
supported by the further proposition that ‘societal cultures’ are uniquely important for individual
freedom and well-being. As we have seen, he attributes this to the idea that cultural structures
give meaning and value to individual choices. He describes ‘societal cultures’ as ‘encompassing’.
The problem is that this brings Kymlicka close to endorsing a form of cultural essentialism. As
Kymlicka’s represents it, societal cultures are so comprehensive that they are almost the sole
determinant of individual choice. Carens notes that “instead of claiming (as is plausible) that
the language and national culture of the place where one lives will normally play an important
role in shaping the sorts of choices one faces, Kymlicka presents societal culture as if it were
the sole and comprehensive determinant of one’s context of choice.”’®” This leads Paul Gilbert
to suspect that there is a covert functionalism at work in Kymlicka’s thinking. “It is the

assumption of functional wholes that enables cultural groups- which... ... Kymlicka identifies
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with nations- to be identified as what provides [contexts of choice], rather than more local or
more wide-ranging cultures.”’®? Once we come to think about cultures as functional wholes in
this way, the goal embodied in the idea of the NMAI, to make each culture the guardian and
interpreter of their own heritage, appears reasonable, yet it raises legitimate concerns among
liberals.

The idea that cultural histories and identities have a determinate content that can only
be interpreted from those on ‘the inside’ seems to foreclose possibilities for a critical
interrogation of cultural interpretations and historical orthodoxies. This raises concerns about
the potential simplification of cultural histories, and by extension of cultural identities.”® These
concerns are exacerbated if powerful members of the group are able to usurp a monopoly on
the interpretation of cultural history.

Writing in the NMew York Times Rothstein suggests that given its stated aim to maintain
and perpetuate native American culture, the museum sets itself up as an “advocate not just for
artefacts but also for the living creatures that once created them. Most museums invoke the
past to give shape to the present, here the interests of the present will be used to shape the
past.” ' This goal, argues Rothstein leads to a homogenisation of the differences between the
diverse tribes represented there, and filters out the nuances and complexities of their traditions
and cultural history, so that “the museum often ends up filtering away detail rather than
displaying it, and minimising difference even while it claims to be exhibiting it.”’* This
highlights the extent to which the sharp division between “external protections” and “internal
restrictions” can become muddied in practice. The act of state protection is likely to impact
upon the ‘protected’ in ways which might be highly problematic for liberals.

Protecting cultures as ‘contexts of choice’ furnishes the state with a dual responsibility
which it may prove difficult to meet in practice. Firstly, it must empower cultural groups by
providing measures to preserve a meaningful cultural heritage against the assimilationist
pressure from wider society. Secondly it must empower individuals within these groups to
exercise their capacity for autonomous agency, which may sometimes lead them to dispute
elements of the dominant cultural interpretation. Kymlicka writes that a liberal society must

work on the assumption that “revising one’s ends is possible, and sometimes desirable, because
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one’s current ends are not always worthy of allegiance. A liberal society does not compel such
questioning, but it does make it a genuine possibility.”’®® But if societal cultures are the sole
contexts within which the operation of individual autonomy is made meaningful, how can the
autonomous individual come to regard this context as one option among others? A real
dilemma emerges because, the same features which Kymlicka thinks make cultures worthy of
protection, are those which make it resistant to being cast as optional.”®”

The two difficulties considered in detail above emerge as a consequence of the fact
that analytic distinctions between ‘external protections’ and ‘internal restrictions’, ‘structure’ and
‘content’, or ‘contexts of choice’ and ‘authentic heritages’, do not translate well into the real-life
contexts in which judgements are made. However, to attempt to make these judgements at all
from the standpoint of context-transcendent standards of justice is still more problematic and
illustrates the relatively small distance that Kymlicka has moved from Rawls. Though Kymlicka
conceptualises ‘the people’ in a more substantive way than does Rawls, their role as the
‘constituent power’ is immediately eclipsed by their absorption into an ideal of the cultural
nation. Little acknowledgement is given to the tense and ambivalent relationship between the
constituent power and the constituted order that it founds. Instead the content of rights and
the boundaries between private and public are fixed by an appeal to a context-transcendent
ideal of justice.

Kymlicka’s conception of multicultural citizenship attempts to exclude identity claims
from the public sphere, by endorsing a theory of minority rights, which grants exceptional
status to cultural groups in the form of constitutional protections.’®® Kymlicka continues to view
the state as Rawls does, that is, as a framework for protecting individual rights against the
potential injustices of majoritarian politics. In addition, as Rawls does, Kymlicka assumes that
there is some privileged vantage point from which the basic principles that define this
framework may 