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I n t hi s ar t i cl e, t he aut hor at t empt s t o char t t he pr ogr ess of cl ai msf or i nt angi bl e ( or
nonpecuni ar y) l oss i n t he event of a br each of cont r act . Fr ench and Quebec ci vi l
l aw, and t he common l aw of Engl and and t he Canadi an pr ovi nces ot her t han
Quebec ar e exami ned wi t h a vi ew t o di scover i ng how and t o what ext ent such
cl ai ms ar e accommodat ed i n t he r ange of i nt er est s pr ot ect ed by cont r act l aw. An
i nqui r y i s made i nt o t he r easons under l yi ng t he i ncr easi ng i nci dence of such
awar ds and an ef f or t i s made t o expl or e t he j ust i f i cat i ons f or t hem, as wel l as t he
pr i nci pl es t o be consi der ed when damages ar e quant i f i ed. I n t he pr ocess, t he
obser vat i ons ar e made t hat t he common l aw of cont r act has no r eady doct r i nal
basi s t o expl ai n i nt angi bl e l oss awar ds but t hat t he ci vi l l aw has l ong accept ed
t hemwi t hi n t he f r amewor k of a uni f i ed l aw of obl i gat i ons .

L' aut eur de cet ar t i cl e cher che à déf i ni r l es pr ogr ès f ai t s, en cas de r upt ur e de
cont r at , dans l e domai ne des r evendi cat i ons pour per t es i ncor por el l es ( ou aut r es
que pécuni ai r es) . I l s ' agi t de découvr i r , dans l e dr oi t f r ançai s et dans l e dr oi t ci vi l
du Québec ai nsi que dans l e dr oi t angl ai s et dans l a common l aw des pr ovi nces
canadi ennes aut r es que l e Québec, comment et dans quel l e mesur e ces r evendi ca-
t i ons se sont f ai t une pl ace par mi l es dr oi t s que gar ant i t l e dr oi t des cont r at s . On
s' at t ache par t i cul i èr ement à anal yser l es r ai sons pour l esquel l es l es compensa-
t i ons sont , dans ces ças- l à, de pl us en pl us f r équent es et à déci der si cel l es- ci se
j ust i f i ent . On y ét udi e aussi l es pr i nci pes à consi dér er quand i l est quest i on du
mont ant des dommages . On en vi ent à concl ur e que, dans l e domai ne des cont r at s
de l a common l aw, i l n' exi st e pour l ' i nst ant aucune base doct r i nal e qui expl i que
l ' adj udi cat i on de compensat i on en cas de per t e i ncor por el l e al or s que l e dr oi t
ci vi l , da. ns l e cadr e de son dr oi t uni f i é des obl i gat i ons, accept e cet t e compensat i on
depui s l ongt emps .

M. G . Br i dge of t he Facul t y . of Law, McGi l l Uni ver si t y, Mont r eal . Thi s paper
or i gi nat ed as apr esent at i on t o t he Compar at i ve Lawsect i on of t he Canadi an Associ at i on of
LawTeacher s at Vancouver i n May 1983 . I am i ndebt ed t o t hose pr esent f or hel pf ul
comment s, as wel l as t o Pr of essor s Leon Tr akman and Roder i ck Macdonal d, who r ead
ear l i er dr af t s of t hi s paper . Pr of essor s Yves- M. Mor i sset t e and Pet er Haanappel made a
number of hel pf ul comment s, but r esponsi bi l i t y f or er r or s and omi ssi ons r emai ns excl usi ve-
l y mi ne .
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An i nt er est i ng poi nt emer gi ng f r omt he r ecent SSHRCRepor t on Resear ch
and Educat i on i n Law, ' popul ar l y known as t he Ar t hur s Repor t , i s t he
r evel at i on t hat t her e exi st s a sur pr i si ng dear t h of academi c wr i t i ng i n
Canada compar i ng t he count r y' s common l aw and ci vi l l aw t r adi t i ons . -

The Repor t i s qui t e bl unt , especi al l y as f ar as Canadi an common l awyer s
ar e concer ned, i n dr awi ng at t ent i on t o t he shor t f al l bet ween t he aspi r at i ons
and t he achi evement s of i ndi vi dual academi cs i n mat t er s per t ai ni ng t o t hi s
count r y' s ot her l egal t r adi t i on . 3 Gi ven t he pol i t i cal , l i ngui st i c and cul t ur al
devel opment s of t he l ast t went y- f i ve year s, t hi s i s a st at e of af f ai r s t hat
obvi ousl y cannot cont i nue . I n a count r y l i ke Canada, wi t h t wo di st i nct
l egal syst ems der i ved f r om t he Engl i sh common l aw' and Fr ench ci vi l
l aws t he advant ages of t he compar at i ve l egal met hod i n pr omot i ng mut ual
t ol er ance, under st andi ng and r espect bet ween t hese t wo l egal cul t ur es can
f ai r l y be descr i bed as so obvi ous t hat t hey do not need t o be st at ed .
What ever conf l i ct i ng opi ni ons t her e may be about t he pr emi ses, met hodol -
ogy and concl usi ons of t he Ar t hur s Repor t , i t s r ecommendat i on concer ni ng
exchanges bet ween t he t wo Canadi an l egal syst ems' must command cl ose

' Law and Lear ni ng : Repor t t o t he Soci al Sci ences and Humani t i es Resear ch Counci l
of Canada by t he Consul t at i ve Gr oup on Resear ch and Educat i on i n Law( 1983) .

2 I bi d . , p . 79, Tabl es 4- 5 at p . 81 .

" Ci vi l l aw pr of essor s . . . ar e f ar mor e i nvol ved i n r esear ch and t eachi ng acr oss t he
t wo l egal syst ems t han t he common l awpr of essor . Common l awpr of essor s aspi r e t o gr eat er
cont act wi t h t he ot her l egal syst em, but r emar kabl y f ewpur sue i t i n r esear ch or ot her wi se" :
i bi d . , p . 89 .

The Repor t al so st r ongl y emphasi zed t he need f or gr eat er compar at i ve l egal r esear ch :
" Ther e can be no doubt about t he need f or mor e compar at i ve l egal r esear ch . Thi s l acuna i s
especi al l y evi dent i n Canada wher e, al t hough t he common and ci vi l l egal syst ems exi st si de
by si de, t her e i s r emar kabl y l i t t l e anal ysi s of t he di f f er ences and si mi l ar i t i es of t he t wo
syst ems . . . Canada pr ovi des a per f ect l abor at or y f or wor k i n t hi s f i el d" : i bi d . , p . 127 .

4 A usef ul gui de t o t he i nt r oduct i on of Engl i sh common l awat t he f or mal l evel i s J . E.
Cot é, The Recept i on of Engl i sh Law i n Common Law Jur i sdi ct i ons ( 1977) , 15 Al t a . L .
Rev . 29 $

5 Though i n many r espect s si mi l ar t o t he Fr ench Code Ci vi l of 1804, t he Ci vi l Code of
Lower Canada ( her ei naf t er , t he Quebec Ci vi l Code) of 1866 i s not di r ect l y dr awn f r om i t .
The commi ssi oner s char ged wi t h codi f yi ng t he l aw of Lower Canada wer e enj oi ned t o
i ncor por at e onl y t he l awat t hat t i me i n f or ce i n t he pr ovi nce, t hough t hey wer e per mi t t ed t o
make suggest i ons f or l egi sl at i ve amendment s : Loi de codi f i cat i on, S . C. 1857, c . 43, s . 6 .
At t hat t i me, Quebec ci vi l l aw was based on t he Cout ume de Par i s, compi l ed i n 1510 and
modi f i ed i n 1580, as suppl ement ed by l ocal st at ut e and l ocal cust omar y l aw: i bi d . ,
pr eambl e . See F. Wal t on, The Scope and I nt er pr et at i on of t he Ci vi l Code of Lower Canada
( r epubl i shed 1980 wi t h an i nt r oduct i on by M. Tancel i n) and J . Br i er l ey, Quebec' s Ci vi l
LawCodi f i cat i on Vi ewed and Revi ewed ( 1968) , 14 McGi l l L . J . 521 .

6 " For mal and i nf or mal net wor ks of schol ar s shoul d be encour aged . . . For exampl e,
suppor t i s needed f or . . . schol ar l y exchanges i nvol vi ng r epr esent at i ves of t he t wo Cana-
di an l egal syst ems" : op . ci t . , f oot not e 1, p . 158 .
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t o uni ver sal accept ance . The ai mof t hi s ar t i cl e i s t o go some way t owar ds
br i dgi ng t he cul t ur al gap bet ween t he common l aw and t he ci vi l l aw.

Thi s ar t i cl e i s not , however , conf i ned t o t he t wo Canadi an l egal
t r adi t i ons but ext ends t o t he syst ems f r omwhi ch t hey wer e dr awn, namel y
Engl i sh common l aw and Fr ench ci vi l l aw. The f or mer cannot be i gnor ed i n
vi ew of t he r eady cur r ency possessed by Engl i sh deci si ons i n Canadi an
common l aw cour t s, especi al l y when t he i ni t i al i mpet us l eadi ng t o moder n
devel opment s i n cont r act ual l i abi l i t y f or i nt angi bl e l oss came f r omEngl i sh
case l aw. Though Fr ench deci si ons ar e by no means as r eadi l y r ef er r ed t o i n
Quebec cour t s, Fr ench ci vi l l aw shoul d be exami ned because i t i s t he
f oundat i on of Quebec ci vi l l aw7 and because i t possesses a r i chness of
expr essi on and exper i ence deni ed t o a syst emof l aw wi t h ar el at i vel y smal l
cr i t i cal mass .

Despi t e i t s obvi ous r el evance i n Canada, t he compar at i ve l egal
met hod must be handl ed wi t h car e . I t i s easy f or a common l awyer - and
f or a ci vi l i an t oo- t o sel ect an ar ea of l aw t hat i n hi s own l egal syst em i s
r el at i vel y mat ur e and wel l - or der ed and, f i ndi ng no equi val ent i n t he ot her
l egal syst em, , t o concl ude t hat t hat ot her syst em i s i mmat ur e or i n a st at e of
di sar r ay . A l egal syst em can onl y be pr oper l y under st ood by means of a
penet r at i ng sur vey conduct ed f r om wi t hi n i t s own cont our s . I n conse-
quence, i t i s of t en f al l aci ous t o conduct a nar r ow compar i son of t wo l egal
cul t ur es cor r espondi ng t o t he concept ual cl assi f i cat i ons of onl y one of
t hem. I t woul d be bet t er t o def i ne a pr obl em i n pr act i cal t er ms and t o be
pr epar ed t o bend, or even di sr egar d, concept ual , di vi si ons i n or der t o ar r i ve
at a val i d and f r ui t f ul compar i son .

I t t her ef or e f ol l ows t hat t he ver y t i t l e of t hi s ar t i cl e shoul d be t r eat ed
wi t h suspi ci on as f ar as i t pr esupposes t hat t he common l aw and t he ci vi l
l aw have an i dent i cal char act er i zat i on of cont r act and, i n par t i cul ar , an
i dent i cal l ocat i on of t he l i ne bet ween cont r act , on t he one hand ; and t or t and
del i ct , on t he ot her . I t wi l l become appar ent t hat t he ci vi l l aw of obl i gat i ons
i s concept ual l y uni f i ed t o such a degr ee 8 t hat del i ct cannot be i gnor ed when
t he avai l abi l i t y of cont r act ual damages f or i nt angi bl e l oss i s di scussed . To a
much gr eat er ext ent , common l aw l i abi l i t y i n cont r act f or i nt angi bl e l oss
st ands i ndependent l y of t or t l aw so t hat t he t r eat ment of i nt angi bl e l oss
cl ai ms i n t or t can l ar gel y be di sr egar ded .

7 Supr a, f oot not e 5 .
s The i nt egr at i on of cont r act and del i ct i n st andar d ci vi l l aw t ext s on Obl i gat i ons, and

of cont r act ual and dél i ct uel l i abi l i t y i n st andar d t ext s on ci vi l l i abi l i t y, i s one mani f est at i on
of t hi s . See al so P. - A. Cr épeau, Des r égi mes cont r act uel et dél i ct uel de r esponsabi l i t é ci vi l e
en dr oi t ci vi l canadi en ( 1962) . 22 R. du B. 501 wher e t he aut hor st at es at p . 503 : " En ef f et ,
on admet assez génér al ement auj our d' hui - et cel a depui s l a cr i t i que de Pl ani oi en l a
mat i èr e- l es post ul at s f ondament aux de l ' uni t é t héor i que et de l a dual i t é t echni que de l a
r esponsabi l i t é ci vi l e" .
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A. Def i ni t i ons and Begi nni ngs

I . The Lat a'

Thi s ar t i cl e deal s wi t h t he l aw' s at t empt s t o come t o t er ms wi t h t he
pr obl em of compensat i on f or i nt angi bl e l osses i n cont r act cases . The
expr essi on " i nt angi bl e l oss" i s used because i t best si gni f i es t he t ype of
i nj ur y under di scussi on, whi ch has par t i cul ar l y el uded monet ar y eval ua-
t i on . I n negat i ve t er ms, " i nt angi bl e l oss" excl udes f i nanci al l oss, pr oper t y
damage and per sonal i nj ur y, al l of whi ch ar e hi ghl y vi si bl e i nj ur i es, t hough
t he l ast of t hese pr esent s i t s own pr obl ems of monet ar y eval uat i on . The
di f f i cul t y of cl assi f yi ng per sonal i nj ur y suggest s t hat " i nt angi bl e l oss" ,
def i ned i n posi t i ve t er ms, i s mor e accur at el y descr i pt i ve t han " non-
pecuni ar y l oss" of a r ange of i nj ur i es af f ect i ng f eel i ngs, emot i onal st abi l -
i t y, sel f - est eem, psychi c wel l - bei ng and r el at ed phenomena . Losses of t hi s
ki nd ar e cl ear l y caught by t he expr essi on " dommage mor al " ( or " pr 6-
j udi ce mor al " ) , a wel l under st ood t er m i n t he ci vi l l aw cor r espondi ng t o
" i nt angi bl e l oss" , t he di f f i cul t y i n coi ni ng whi ch r eveal s i t s l ack of r eady
connot at i on and l ocat i on i n t he common l aw scheme of t hi ngs . Not sur pr i s-

i ngl y, t her ef or e, an expl or at i on of t he def i ni t i on and r oot s of " dommage

mor al " i n t he ci vi l l aw can be conduct ed i n a much mor e syst emat i c and

or der l y way t han i s t he case wi t h " i nt angi bl e l oss" , i t s common l aw

count er par t .

I n r ecent year s, t her e has emer ged i n t he common l aw and Quebec
ci vi l l awa di scer ni bl e and accel er at i ng t r end t owar ds t he awar d of damages
f or i nt angi bl e l osses ar i si ng f r oma br each of cont r act . Unl ess one t akes t he
uncr i t i cal vi ew t hat t hi s const i t ut es pr ogr ess and t hat pr ogr ess i s " a good
t hi ng" , or t he sent i ment al - hi st or i cal vi ew t hat t he possi bi l i t y of such
awar ds was al ways pr esent i n t he common l aw wai t i ng t o be " di scover ed"
by someone wi t h t he r equi si t e keenness of l egal vi si on, t hi s pr ocess
pr ompt s a number of i nt er est i ng quest i ons . These can be usef ul l y posed i f
one avoi ds t he opt i mi st i c t r ap of bel i evi ng a r evi ew of j ust t he case l aw wi l l
suppl y t he answer s . I t mi ght be asked, f or exampl e, i f t he awar d of
damages f or i nt angi bl e l osses i s a r eact i on t o a deepl y- f el t need t o asser t
human i ndi vi dual i t y ' i n an i ncr easi ngl y compl ex and f r agi l e soci et y of
or gani zat i ons and i nt er r el at i onshi ps . ' Si mi l ar l y, one coul d i nqui r e i f t he
emer gence of an evi dent dr i ve t o r ecogni ze and compensat e i nt angi bl e
l osses act s as a count er poi nt t o t he t endency f or st at us and hi er ar chi cal
di f f er ent i al s i n our soci et y t o be compr essed .

I f t hese quest i ons suggest t hat compensat i on f or i nt angi bl e l oss pl ays
t oo r eact i ve a r ol e, coul d t hi s devel opment be seen i n mor e af f i r mat i ve

a I n G. Vi ney, Tr ai t é de dr oi t ci vi l , l es obl i gat i ons, l a r esponsabi l i t é : condi t i ons
( 1982) , at §257 t he aut hor set s t he scene f or var i ous l egi sl at i ve i nt er vent i ons i n t he ar ea of
" dommage mor al " by r ef er r i ng t o " l es menaces qui f ont peser sur l a l i ber t é et l ' aut onomi e
de l a per sonne humai ne cer t ai nes f or mes moder nes de di f f usi on de l a par ol e, de l ' écr i t et de
l ' i mage, et , pl us génér al ement l e dével oppement d' une ci vi l i sat i on de masse qui donne de
pl us en pl us l e sent i ment d' un ét ouf f ement de l ' i ndi vi du" .
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t er ms as an asser t i on of t he val ues of an af f l uent soci et y wher e mor e t han
t he bar e physi cal needs of human exi st ence ar e cat er ed t o?' ° I f , put t i ng i t
bl unt l y, one can af f i r m t hat Canadi an cour t s ar e much mor e l i kel y t han
t hi r d wor l d cour t s t o awar d damages i n cont r act . f or i nt angi bl e l oss, t hi s
woul d t end t o suggest t hat t he emer gence of such a l i abi l i t y i s an aspect of
what has been popul ar l y cal l ed t he consumer r evol ut i on : t r avel agent s and
house bui l der s, af t er al l , . deal i n t he st uf f of human dr eams" and empl oyer s
pr ovi de what f or many i s t he spi r i t ual as wel l as physi cal cor e of t hei r
exi st ences . And i s t hi s way of l ooki ng at t hi ngs consonant wi t h t he
supposed shi f t i n mat ur e soci et i es f r om a pr oduct i on- based t o a ser vi ces
economy? Those who see t he l aw as movi ng i nexor abl y i n st ep wi t h t he
i r on pr i nci pl es of economi cs may convi nce t hemsel ves t hat t hey ar e wi t -
nessi ng j udi ci al l egi sl at i on t o count er abuses i n t he mar ket pl ace whi ch gi ve
cer t ai n i nef f i ci ent or unscr upul ous oper at or s an unf ai r advant age over t hei r
mor e r eput abl e compet i t or s . Per sons of a l ess ear t hy di sposi t i on may be
seei ng t he exal t at i on of spi r i t ual over mat er i al val ues, t hough t hey may be
di scomf i t ed by t he monet ar i sat i on of t hese val ues i n t he f or m of damages
awar ds . I f i t t ur ns out t o be t he case t hat t her e i s somet hi ng f or ever yone i n
t he gr owi ng i nci dence of i nt angi bl e l oss awar ds, t hi s does not di mi ni sh t he
ut i l i t y of aski ng t he above quest i ons, t hough i t ser ves as f ai r war ni ng t hat
concl usi ve answer s ar e unl i kel y t o be f or t hcomi ng .

Tur ni ng f i r st t o t he common l awt r eat ment of i nt angi bl e l oss cl ai ms i n
cont r act , one i s st r uck by t he absence of st r uct ur e and t he concept ual
under devel opment of t he subj ect . I n one of t he l eadi ng common l aw
cont r act t ext s, Tr ei t el , " t her e i s no r ef er ence at al l i n t he r el evant sect i on t o

1° I n G. Ri per t , La R6gl e mor al e dans l es obl i gat i ons ci vi l es ( 1949) , t he aut hor r ef er s
at §181 t o t he " r 61e h6doni st i que" pl ayed by " dommages mor aux" when awar ded t o a
vi ct i mwho has suf f er ed an i nt angi bl e l oss . That such an appr oach mi ght not al ways have
been i n t une wi t h t he t i mes i s appar ent f r omSi r Thomas Br owne, Rel i gi o Medi ci , Thi r dPar t
( Chr i st i an Mor al s) , Sect i on XXI I I , a wor k wr i t t en i n t he sevent eent h cent ur y: " Li ve happy
i n t he El i zi umof a vi r t uousl y composed Mi nd, and l et i nt el l ect ual Cont ent s exceed t he
Del i ght s wher ei n mer e Pl easur i st s pl ace t hei r Par adi se . Bear not t oo sl ack r ei ns upon
Pl easur e, nor l et compl exi on or cont agi on bet r ay t hee unt o t he Exor bi t ancy of Del i ght .
Make Pl easur e t hy Recr eat i on or i nt er mi ssi ve Rel axat i on, not t hy Di ana, Li f e and Pr of es-
si on . Vol upt uousness i s as i nsat i abl e as Covet ousness . Tr anqui l l i t y i s bet t er t han Jol l i t y,
and t o appease pai n t han t o i nvent pl easur e . Our har d ent r ance i nt o t he Wor l d, our mi ser abl e
goi ng out of i t , our si cknesses, dust ur bances and sad Rencount er s i n i t , do cl amor ousl y t el l
us we come not i nt o t he Wor l d t o r un a Race of Del i ght ; but t o per f or mt he sober Act s and
ser i ous pur poses of Man; whi ch t o omi t wer e f ol l y t o mi scar r y i n t he advant ageof humani t y,
t o pl ay away an uni t er abl e Li f e ; and t o have l i ved i n vai n" .

" " À not r e époque où est pr ocl amé " l e dr oi t aux l oi si r s" et " l e dr oi t â l a cul t ur e" ,
f ut - el l e or gani sée, quel est l e Fr ançai s, qui en mal d' exot i sme ou d' évasi on, que ce soi t ver s
l es pyr ami des d' Égypt e ou l es l agons de l ' Océan I ndi en, ne ser a pas suscept i bl e de
s' adr esser aux " mar chands de r êves" que sont devenues l es agences de voyages?" : J .
Boul anger , Les Rel at i ons j ur i di ques ent r e l es agences de voyages et l eur cl i ent èl e apr ès
l ' ar r êt é du 14 j ui n 1982, J . C. P . 1983 . 1 . 311 7 at §l .

12 G. Tr ei t el , The Law of Cont r act ( 6t h ed . , 1983) .
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" i nt angi bl e l oss" or " non- pecuni ar y l oss" . The aut hor deal s wi t h a
di spar at e gr oup of cases concer ni ng empl oyment cont r act s, hol i day oper -
at or s and sol i ci t or s under t he headi ng of " I nj ur ed Feel i ngs and
Reput at i on" , " whi ch i s har dl y an accur at e summar y of t he gr i evances of
someone who has exper i enced a r ui ned hol i day, " or someone who has
suf f er ed di st r ess and anxi et y as a r esul t of her sol i ci t or ' s negl i gent f ai l ur e t o
t ake appr opr i at e l egal st eps t o pr event a f or mer mal e f r i end f r ommol est i ng
her . ' s Mor eover , a common l aw cont r act t ext book i s not t he pl ace t o I gok
f or what ci vi l l awyer s woul d r egar d as an i mpor t ant exampl e of " dommage
mor al " . Pai n and suf f er i ng awar ds agai nst cont r act - br eaki ng car r i er s and
hospi t al s ar e convent i onal l y f r amed i n t or t r at her t han i n cont r act , t hough
t her e i s no r eason i n pr i nci pl e why t he cl ai m shoul d not be dr essed up i n
cont r act i f one has been concl uded bet ween t he par t i es . l e The vast maj or i t y
of damages cases i n common l aw cont r act ar e concer ned wi t h pecuni ar y
l oss cl ai ms, consequent l y, odd cases ar e bundl ed t oget her i n an uncl assi -
f i ed cat egor y of sundr i es .

Tor t l aw cannot be l ooked t o f or concept ual assi st ance, si nce t he
absence of st r uct ur al uni t y i s j ust as much evi dent her e as i n cont r act l aw.
Fur t her mor e, as bef i t s a l egal syst em wher e damages wer e t r adi t i onal l y
wi t hi n t he pr ovi nce of a j ur y, t he emphasi s i n t or t l aw has al ways been on
f aul t r at her t han i nj ur y . ' I n addi t i on, accust omed as common l awyer s ar e
t o a l aw deal i ng wi t h i ndi vi dual t or t s, i t gener al l y does not occur t o t hemt o
consi der what r ange of i nt er est s i s pr ot ect ed by t he l aw of t or t s" and how
t hat l aw set s about or der i ng i t s pr i or i t i es . 19 Consequent l y, t he quest i on

13 1bi d . , pp . 742- 45 .
14 For exampl e, Jar vi s v . Swans Tout s Lt d . , 119731 Q. B . 233, 11973] 1 Al l E. R . 71

( C. A. ) .
15 Heywood v . Wel l er s, [ 19761 Q. B. 446, [ 1976] 1 Al l E. R. 300 ( C. A. ) .
16 See M. G. Br i dge, The Over l ap of Tor t and Cont r act ( 1982) , 27 McGi l l L. J . 872 . I n

t he case of car r i er s, t hi s i s expl i cabl e by t he l ong- st andi ng pr act i ce of sui ng common
car r i er s on t he cust om of t he r eal m: t r aci ng t he net wor k of cont r act ual r el at i onshi ps i n t he
case of doct or , pat i ent and hospi t al i s di f f i cul t , especi al l y i n an er a of soci al i zed medi ci ne
and, anyway, sur geons bel onged t o one of t hecommon cal l i ngs who wer e t r adi t i onal l y sued
on t he cust om of t he r eal m.

17 " The ef f or t r equi r ed t o coax t he Engl i sh l aw of t or t s i nt o t he pl easi ngl y neat
cat egor i es of Fr ench l aw i s par t i cul ar l y obvi ous when t he cat egor y i s " damage . " The
concept i s absent f r om t he di gest s and i ndi ces, and i t has never been a cent r al t opi c of
di scussi on . The common l awyer woul d never ask hi msel f t he quest i on " What damage i s
r edr essi bl e i n an act i on of t or t ' ?" - t he syst em concent r at es on i nj ur i a, not damnum- so i t i s
not sur pr i si ng t hat i t i s di f f i cul t t o answer " : P. Cat al a and J . A . Wei r . Del i ct and Tor t s : a
St udy i n Par al l el ( 1963) . 37 Tul . L . Rev . 573, ( 1964) , 38 Tul . L . Rev . 221, 663, and
( 1965) . 39 Tul . L . Rev . 701, at p . 665, of t he t hi r d excer pt . The f our excer pt s wer e
r epubl i shed t oget her i n 1965 as Monogr aph no . 2 of t he I nst i t ut e of Compar at i ve Law of
Tul ane Uni ver si t y .

1b One of t he f ewexcept i ons, and i t i s no acci dent t hat t he aut hor i s Ger man- t r ai ned, i s
K. Li pst ei n, Pr ot ect ed I nt er est s i n t he Law of Tor t s, [ 1966] Cam. L. J . 85 . Anot he r i s J . A .
Wei r , A Casebook on Tor t ( 4t h ed . , 1979) .

19 Wei r , i bi d . , pp . 4- 5 and passi m.
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" Does t he common l awof t or t compensat e f or i nt angi bl e l oss?" evokes no
r eady r esponse . I t al l depends on t he nat ur e of t he i ndi vi dual t or t and
whet her i t i s based on i nt ent i on, negl i gence or st r i ct l i abi l i t y ; t her e i s no
coher ent desi gn . Tor t s l i ke def amat i on can r eadi l y be seen as pr ot ect i ng
i nt angi bl e i nt er est s , 20 and t her e ar e var i ous i nst ances of l i abi l i t y, f al l i ng
shor t of a gener al i zed t or t of i nvasi on of pr i vacy, 21 wher e i nt angi bl e

i nt er est s ar e vi ndi cat ed . Recent at t empt s t o cr eat e a t or t of di scr i mi nat i on 22

coul d, i f consol i dat ed, be har nessed t o pr ot ect t he vi ct i ms of di scr i mi nat i on

f r omdi st r ess and humi l i at i on, as wel l as f r oml oss of economi c- oppor t u-

ni t y . The t or t of assaul t al so exi st s t o pr ot ect i nt angi bl e i nt er est s, t hough i t s

possi bi l i t i es ar e gr eat l y l i mi t ed by t he r equi r ement t hat t he pl ai nt i f f

appr ehend t he i mmedi at e i nf l i ct i on of a bat t er y . Even t or t s t r adi t i onal l y

concer ned wi t h vi ndi cat i ng pr oper t y r i ght s can al so be appl i ed t o compen-

sat e f or i nt angi bl e l oss . I n one case, t he t or t of nui sance was i nvoked t o

pr ot ect t he pl ai nt i f f f r omunsol i ci t ed and har assi ng t el ephone cal l s . 24 But i t

r emai ns di f f i cul t t o st at e t he gener al at t i t ude of t or t l aw t o i nt angi bl e l oss .

On t he whol e, t her e per si st s i n t he l aw of t or t s a st r ong . cur r ent of

sent i ment t hat emot i onal br ui ses ar e an i nevi t abl e consequence of human

exi st ence and t hat a cer t ai n degr ee of per sonal r obust ness shoul d be
cul t i vat ed . I n t he most i mpor t ant of t he t or t s, negl i gence, one sees a gener al

z° See t he st andar d t ext s on Tor t s f or a di scussi on of t he t or t of def amat i on . Thi s t or t i s

concer ned wi t h t he pr ot ect i on of a per son' s r eput at i on and damages ar e nor mal l y at l ar ge .

Def amat i on i s by no means conf i ned t o t he awar d of damages f or f i nanci al l oss consequent
upon damage t o r eput at i on, t hough i t i s t o be not ed t hat i n one of i t s t wo f or ms, sl ander ,
whi ch i s concer ned wi t h def amat or y ut t er ances conveyed i n a non- per manent , usual l y or al ,
f or m, t her e ar e speci al r ul es concer ni ng t he pur sui t of an act i on . Sl ander i s not nor mal l y
act i onabl e per se but t her e ar e st at ut or y except i ons, i ncl udi ng wor ds " cal cul at ed t o
di spar age t he pl ai nt i f f i n any of f i ce, pr of essi on, cal l i ng, t r ade or busi ness hel d or car r i ed on

by hi m" , wher e a pl ai nt i f f can sue wi t hout havi ng t o show speci al damage: Li bel and
Sl ander Act , R. S. O. 1980, c . 237, s . 18 . Thi s means t hat , f or exampl e, a t r adi ng pl ai nt i f f
woul d not have t o quant i f y hi s l oss pr eci sel y . Thi s except i onal r ul e f or sl ander i s t he same as
t he uni ver sal r ul e f or l i bel , whi ch i s def amat i on i n a per manent , usual l y wr i t t en, f or m.

zi The non- Amer i can common l aw posi t i on i s summar i zed i n J . Fl emi ng, The Lawof

Tor t s ( 6t h ed . , 1983) , chap . 25 .
22 The most pr omi nent exampl e was t he deci si on of t he Ont ar i o Cour t of Appeal i n

Bhadaur i a v . Boar d of Gover nor s of Seneca Col l ege of Appl i ed Ar t s and Technol ogy
( 1979) , 105 D. L . R. ( 3d) 707, r ever sed 1198112 S. C. R. 181, ( 1981) , 124 D. L . R. ( 3d) 193,
on t he gr ound t hat t he Ont ar i o Human Ri ght s Code, R. S . O. 1980, c . 318, had exhaust i vel y
def i ned t he r i ght s of di scr i mi nat i on cl ai mant s so as t o obvi at e any r ecour se t o a pr i vat e l aw
r emedy . The deci si on of t he Ont ar i o Cour t of Appeal i s cer t ai nl y open t o cr i t i ci sm f or i t s
met hodol ogy, not abl y i t s pi geon- hol e appr oach t o t or t l i abi l i t y and i t s f ai l ur e t o come t o
t er ms wi t h l andmar k aut hor i t y . See M. G. Br i dge, The Nascent Tor t of Di scr i mi nat i on
( copi es on f i l e wi t h t he aut hor ) , a pr esent at i on t o t he Tor t s sect i on of t he Canadi an

Associ at i on of LawTeacher s at i t s 1980 meet i ng hel d i n Mont r eal .
23 See Tur ber vi l e v . Savage ( 1669) , 1 Mod . 3, 86 E. R. 684 ( K. B. ) and t he st andar d

t or t s t ext s .
24 Mot her wel l v . Mot her wel l ( 1976) , 73 D. L . R. ( 3d) 62, 1197616 W. W. R. 550 ( Al t a .

App. Di v . ) .



330 THE CANADI AN BAR REVI I - W I Vol .

	

62

r esi st ance t o l i abi l i t y f or gr i ef and emot i onal di st r ess f al l i ng shor t of
ner vous shock . Even t he vi ct i ms of ner vous shock f i nd, once t hey have
penet r at ed t he ci r cl e of r easonabl e f or eseeabi i i t y, t hat t hey can r ecover
damages onl y i f t he shock engender ed t angi bl e physi cal consequences . ' ` '
Yet i t shoul d not be f or got t en t hat t he common l aw, even when not
pr epar ed t o concede l i abi l i t y i ndependent l y f or cer t ai n ki nds of l oss, wi l l
commonl y gr ant compensat i on when t hi s l oss can be t acked par asi t i cal l y
on t o a r ecogni zed head of l oss . Thus, t he r oad acci dent vi ct i m of someone
el se' s negl i gence wi l l exper i ence no di f f i cul t y i n r ecover i ng f or ment al
suf f er i ng i n t he shape of a pai n and suf f er i ng awar d. Anot her exampl e of
t he common l aw' s t endency t o move cover t l y i s t he r ecent l y r epeal ed
Engl i sh st at ut or y pr ovi si on whi ch, by al l owi ng t he est at e of a deceased
per son t o br i ng act i ons vest ed i n hi m at t he t i me of hi s deat h, ul t i mat el y
conf er r ed on t he par ent s of a deceased chi l d a ber eavement awar d i n t he
shape of t he moder at e, convent i onal f i gur e awar ded f or t he obj ect i ve l oss
of t he chi l d' s expect at i on of l i f e . -' 6 Mor eover , odd pocket s of common l aw
l i abi l i t y shoul d not be over l ooked . I n assessi ng t he common l aw posi t i on
on i nt angi bl e l oss i n negl i gence cases, t he ol d act i o per guod consor t i um
ami si t , by whi ch t he husband of an i nj ur ed wi f e i s per mi t t ed i n some cases
t o l ay cl ai m f or l oss of her company, shoul d be t aken i nt o account . '- '

An exami nat i on of t he ci vi l l aw r eveal s t hat del i ct 2x i s bot h t he
i nt el l ect ual and t he pr act i cal st ar t i ng- poi nt of a " dommage mor al " i n-
qui r y . Much of t he debat e t aken as r ead i n cont r act i s l ocat ed i n t he l aw of
del i ct . Anal ysi s of del i ct yi el ds a mor e st r uct ur ed r esponse t han t hat
pr oduced by t he common l aw i nqui r y i nt o t or t l aw. I n vi ewof t he si mpl i ci t y
and gener al i t y of t he f aul t pr ovi si ons i n t he Fr ench and Quebec codes, a
gener al i nqui r y i s encour aged i nt o " dommage mor al " , an expr essi on l ong
and f i r ml y est abl i shed i n t he l exi con of ci vi l l awyer s . Consequent l y, i t i s
necessar y t o r evi ew at some l engt h t he posi t i on i n del i ct si nce compensa-
t i on f or " dommage mor al " i n cont r act cases st ands i n a der i vat i ve r el a-

- 5 See McLoughl i n v . O' Br i an, 119831 A. C. 410, 119821 2 Al l E. R. 298, ( H . L . ) and
t he aut hor i t i es t her ei n r evi ewed . Shel l er v. Paddock, 119791 Q. B. 120 ( C. A. ) i s aut hor i t y
f or t he vi ew t hat , i n cases of i nt ent i onal t or t s ( i n t hi s case f r aud) , a par t y may r ecover
damages f or emot i onal di st r ess f al l i ng shor t of physi cal i l l ness .

26 LawRef or m ( Mi scel l aneous Pr ovi si ons) Act 1934, 24 and 25 Geo. 5, c . 41, s . 1,
t hi s has nowbeen super seded as a r esul t of t he Admi ni st r at i on of Just i ce Act 1982, 1982, c .
53, ss . 3- 4, whi ch amended f at al acci dent s l egi sl at i on so as t o conf er di r ect l y upon t he
par ent s of a deceased unmar r i ed mi nor , or upon hi s spouse wher e he i s mar r i ed, an
ent i t l ement t o a " ber eavement " awar d f i xed at £3, 500 but subj ect t o change by st at ut or y
i nst r ument .

- 7 See Best v . Samuel For &Co . Lt d. , 119521 A. C. 716, 1195212 Al l E. R. 394 ( H . L. )
and t he di scussi on i n Fl emi ng, op . ci t . , f oot not e 21, pp . 618- 21 . The ent i t l ement has
r ecent l y been r epeal ed by st at ut e i n Engl and : t he Admi ni st r at i on of Just i ce Act 1982, supr a,
f oot not e 26, s . 2( a) . For st at ut or y abol i t i ons and modi f i cat i ons i n Canadi an common l aw
pr ovi nces, see S . Waddams, The Law of Damages ( 1983) , at §303- 06 .

as Thr oughout t hi s ar t i cl e, " del i ct " wi l l be used t o si gni f y bot h i nt ent i onal wr ongs
( del i ct i n t he st r i ct sense) and non- i nt ent i onal wr ongs ( quasi - del i ct ) .
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t i onshi p t o compensat i on i n del i ct . Gi ven t he gr eat er devel opment of t he
subj ect i n Fr ench l aw t han i n t he l awof Quebec, and t he t endency f or t he
l at t er l aw t o pur sue a somewhat i ndependent l i ne i n j ur i spr udent i al and
doct r i nal devel opment , t he quest i on of r ecover y f or " dommage mor al " i n
del i ct wi l l be consi der ed separ at el y, f i r st i n Fr ench l awand t hen under t he
l aw of Quebec .

B. The Fr ench Law of Rel i ct

par t y et Raynaud, i n one of t he cl assi c Fr ench ci vi l l aw t ext s, 29
pr esent a bi nar y di st i nct i on bet ween " dommage mat er i el " and " dommage
mor al " : t he f or mer i s descr i bed as an i nj ur y t o an i nt er est whi ch i s
economi c and pat r i moni al i n char act er ; t he l at t er , on t he ot her hand, i s
concer ned wi t h non- economi c and ext r a- pat r i moni al i nt er est s . F' at r i -
mony 3° i s best under st ood as at t achi ng t o l egal per sonal i t y and as encom-
passi ng i n a uni ver sal sense al l t he pr esent andf ut ur e asset s and l i abi l i t i es of
t he per son t hat can be val ued i n monet ar y t er ms . I t i s not unl i ke a r unni ng
bal ance sheet , i nt er r upt ed by deat h and bankr upt cy, i n whi ch t he asset s ar e
set out on one si de and t he l i abi l i t i es on t he ot her and i t pr ovi des a
concept ual base f or t he var i ous r ul es of t he ci vi l l awi n t he ar eas of per sons,
pr oper t y, successi ons and obl i gat i ons . The i nt r oduct i on of t hi s pr opr i et ar y
concept of pat r i mony at once suggest s t he di f f i cul t y of set t i ng a f i gur e on
ext r a- pat r i moni al damage and r ai ses f our squar e t he pr obl emof dr awi ng
t he l i ne bet ween compensat i ng f or such a l oss and puni shi ng t he def endant
f or hi s mi sbehavi our .

Fr ench l awand Quebec l aw bot h f or mul at e a gener al pr i nci pl e of f aul t
i n t hei r r espect i ve ci vi l codes . Accor di ng t o Ar t i cl e 1382 of t he Fr ench
code : " Tout f ai t quel conque de l ' homme, qui cause à aut r ui un dommage,
obl i ge cel ui par l a f aut e duquel i l est ar r i vé, à l e r épar er . " 31 Thi s pr ovi si on,
on i t s f ace, dr aws no di st i nct i ons among t he var i ous heads of l oss and says

zv G. Mar t y et P. Raynaud, Dr oi t ci vi l , Tome 11, Vol . 1, Les Obl i gat i ons ( 1962) , at
§381 .

30 Ther e i s a good di scussi on i n J . Ghest i n et G. Goubeaux, Tr ai t é de dr oi t ci vi l ,
I nt r oduct i on génér al e ( 1977) at §194- 208 .

31 Ref er ence shoul d al so be made t o Ar t i cl es 1146- 53 of t he Code whi ch deal wi t h a
def endant ' s l i abi l i t y t o pay " dommages- i nt ér êt s" i n cont r act cases . Ther e i s no del i ct ual
pr ovi si on on damages but t he pl ai nt i f f ' s i nj ur y has t o be bot h " di r ect " and " cer t ai n" i f he i s
t o r ecover t hem. The Code has no pr ovi si on r equi r i ng di r ect causat i on i n del i ct cases but t he
r equi r ement i n cont r act cases set by Ar t i cl e 1151 has been ext ended by t he j ur i spr udence t o
del i ct : see B. St ar ck, Dr oi t ci vi l , obl i gat i ons ( 1972) at §740. For t he pl ai nt i f f t o r ecover
damages, t he j udge must al so be cer t ai n t hat he woul d have been i n abet t er posi t i on had t he
act compl ai ned of not been commi t t ed by t he def endant : see H. et L. Mazeaud et A. Tune,
Tr ai t é t héor i que et pr at i que de l a r esponsabi l i t é ci vi l e dél i ct uel l e et cont r act uel l e ( 6t h ed . ,
1965) ( her ei naf t er , Mazeaud) , vol ume 1 at §216, wher e t he aut hor s see t hi s r equi r ement as
mani f est i ng agener al pr i nci pl e gover ni ng r esor t t o j ust i ce . These r equi r ement s havi ng been
met , t he t r i al j udge has i n pr i nci pl e an unf et t er ed power ( " pouvoi r souver ai n des j uges du
f ond" ) i n quant i f yi ng damages : see St ar ck, supr a, at §940 et seq .
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not hi ng t hat mi ght suggest t hat " dommage mor al " i s l ess f avour abl y
r egar ded t han " dommage mat 6r i el " . Af t er some i ni t i al uncer t ai nt y, t he
r ecover abi l i t y of " dommages mor aux" i s now qui t e cl ear . 32 But si nce t he
i nj ur y i n quest i on i s cl ear l y ext r a- pat r i moni al , t her e i s an obvi ous obj ect i on
t o such awar ds, namel y, t hat t hey do not i ndemni f y t he pl ai nt i f f , i n t he
sense of maki ng good hi s l oss . ; ; Consequent l y, t her e i s no l ogi cal st oppi ng
poi nt f r omnomi nal damages onwar ds i n quant i f yi ng ( " monnayer " , " chi f -
f r er " ) t hese awar ds . To t hi s obj ect i on, however , t he t ypi cal r esponse i s t hat
" dommage mor al " awar ds can suppl y a di ver si on f or t he i nj ur ed par t y by
per mi t t i ng hi mt o pur chase pl easur es pr ovi di ng a " sour ce de di st r act i on,

; = Ri per t , op . ci t . . supr a, f oot not e 10, at §181 ; St ar ek, op . ci t . , supr a . f oot not e 31 at
§115 .

Ther e i s a t endency i n Fr ench l aw t o see expl i ci t r ef er ences t o " dommage mor al " i n
ot her l egi sl at i ve t ext s as evi denci ng an accept ance by t he ci vi l l aw of t he l egi t i macy of
awar di ng " dommages mor aux" , wi t h t he consequence t hat t he unr est r i ct ed wor ds of
Ar t i cl e 1382 ar e r ead i n al l t hei r gener al i t y . Mazeaud, op . ci t . , . supr a, f oot not e 31, i n what
has become t he def i ni t i ve t r eat i se on ci vi l l i abi l i t y, l i st s t he f ol l owi ng t ext s as evi denci ng t he
pr oposi t i on, accept ed by Fr ench l egi sl at i on i n spi r i t , t hat Ar t i cl e 1382 cr eat es apr esumpt i on
i n f avour of compensat i on f or " dommage mor al " : l oi du 29 j ui l l et 1881, ar t . 46 ( on t he
pr ess) ; l oi du 12 j ui l l et 1905, ar t . 6 ( j ust i ces of t he peace) ar t . 5 bi s ( damages i n def amat i on
act i ons) : l oi du 8 j ui n 1895 ( mi scar r i ages of j ust i ce) ; l oi du 7 f évr i er 1933 ( guar ant eei ng
i ndi vi dual f r eedom) ; l oi du 2 avr i l 1941 ( f aul t i n di vor ce pr oceedi ngs) , amendi ng Ar t i cl e
302 of t he Code Ci vi l ; and Ar t i cl e 3 of t he Code de pr océdur e p6nal e ( ci vi l l i abi l i t y i n
cr i mi nal pr oceedi ngs " pour t ous chef s de dommages, aussi bi en mat ér i el s que cor por el s ou
mor aux, qui découl er ont des f ai t s obj et s de l a pour sui t e" ) . Mor e r ecent l egi sl at i ve t ext s ar e :
l oi du 17 j ui l l et 1970 ( pr i vacy) , cr eat i ng a new Ar t i cl e 9 of t he Code Ci vi l ; l oi du 3 j ui l l et
1972 ( r i ght of r epl y on t el evi si on) ; l oi du 6 décembr e 1976 ( i ndust r i al acci dent s) .

Pr ovi ded t hey can show t hei r i nj ur y i s bot h " di r ect " and " cer t ai n" . t her e shoul d be no
di f f er ence i n pr i nci pl e bet ween " dommage mor al " cl ai mant s and ot her cl ai mant s under t he
gener al del i ct ual l i abi l i t y pr ovi si on . I t was t he cont ent i on of F. H. Lawson, Negl i gence i n
t he Ci vi l Law ( 1950) , however , t hat Fr ench l aw had come cl ose t o t he r equi r ement of
somet hi ng appr oachi ng t he common l awdut y of car e : i bi d . , p . 31 . Never t hel ess, t he aut hor
conceded : " I t i s undoubt edl y much har der t o ascer t ai n t he act ual l i mi t s of l i abi l i t y f or
negl i gence i n Fr ench l aw, f or t he vagueness of t he t er m, f àut e i s mat ched by t he hi ghl y
empi r i cal and what woul d seem even t o an Engl i sh l awyer t he amor phous char act er of t he
l aw of r esponsabi l i t ë ci vi l e as di scl osed i n doct r i ne and j ur i spr udence" : i bi d. Obvi ousl y,
f l exi bl e not i ons of f aul t and causat i on ar e capabl e of det r act i ng i n pr act i se f r om t he
gener al i t y of a pr ovi si on l i ke Ar t i cl e 1382 .

But i t i s wor t h not i ng t he appar ent change of mi nd i n t he r evi sed ver si on of t he above
t ext , F . H . Lawson and B. S . Mar kesi ni s, Tor t i ous Li abi l i t y f or Uni nt ent i onal Har m i n t he
Common Law and t he Ci vi l Law ( 1982) , Vol . 1, pp . 97- 98, wher e t he aut hor s obser ve t hat
t he not i on of dut y appear s t o be l osi ng gr ound i n Fr ench l aw.

33 See t he di scussi on of t hi s t heme and i t s r ef ut at i on i n Mazeaud, op . ci t . , f oot not e 31,
Vol . 2, at 0311- 13 . One consequence of t he ext r apat r i moni al char act er of t hi s r el i ef i s t hat
an " act i on obl i que" may not be t aken under Ar t i cl e 1166 of t he Code Ci vi l i n t he vi ct i m' s
name by hi s cr edi t or s, not even i n t he event of bankr upt cy : R. Savat i er , Th6or i e des
obl i gat i ons ( 3r d ed. , 1974) , at §288 . The " Chambr e mi xt e" of t he Cour de Cassat i on has,
never t hel ess, hel d t hat a per sonal act i on f or " dommage mor al " can be t r ansmi t t ed by a
vi ct i m t o hi s hei r s : Ch . mi xt e 30 avr i l 1976, D. 1977, 185 . P. Esmei n, La Commer ci al i sa-
t i on du dommage mor al , D. 1954, chr . 113, sees no r eason f or dr awi ng any di st i nct i on
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d' i nt ér êt et d' oubl i " . 34 Besi des, i f t he i ndemni f i cat i on pr i nci pl e wer e
pr essed i n i t s pur est f or m, i t coul d be used t o deny r ecover y t o t he owner s of
uni que, . and t her ef or e i r r epl aceabl e, physi cal obj ect s l ost or damaged as a
r esul t of t he def endant ' s f aul t . 35 Per haps t he most i nt el l ect ual l y sat i sf yi ng
r esponse t o t he quant i f i cat i on di f f i cul t y was gi ven by t he " commi ssai r e de
Gr ôuver nement " 36 i n t he Bondur and case, 37 a deci si on of t he Consei l
d' Ét at , when he sai d t hat t he i dea t hat money cannot quant i f y or pr ovi de
compensat i on f or " dommage mor al " goes t o t echni que and not t o basi c
pr i nci pl e, t he i mpossi bi l i t y of r ender i ng per f ect j ust i ce har dl y war r ant i ng
t he t ot al deni al of j ust i ce . 38

bet ween hei r s and cr edi t or s i n t hi s r espect . See al so t he vi ew' of Ri per t , op . ci t . , supr a,
f oot not e 10, at § 183 .

34 These pl easur es woul d di st r act hi s at t ent i on, engage hi s i nt er est and hel p hi m t o
f or get . The phr ase comes f r om St ar ck, op . ci t . , f oot not e 31, at §115 . Thi s t heme i s a
common one i n Fr ench doct r i ne and i s a. r esponse t o t hose who woul d ar gue t hat l i abi l i t y f or
" dommage mor al " shoul d exi st onl y t o t he ext ent t hat i t i s compensabl e " en nat ur e" , t hat
i s t o say, by t he per f or mance of a cour se of act i on, such as publ i shi ng a not i ce of r et r act i on
af t er a def amat i on has been ut t er ed, ot her t han t he payment of money, whi ch act ual l y
expunges t he " dommage mor al " . Si mi l ar st at ement s come f r omG. Ri per t et J . Boul anger ,
Tr ai t é de dr oi t ci vi l ( d' apr ès l e t r ai t 6 de Pl ani ol ) , vol . 11, Obl i gat i ons ( 1957) , whi ch speaks
at §998 of t he abi l i t y of money t o pr ocur e a " sat i sf act i on de r empl acement " , a f or mul a used
al so by J . Car bonni er , Dr oi t ci vi l , Vol . 4, Les Obl i gat i ons ( 1976) , at §89 . Mazeaud, op .
ci t . , supr a, f oot not e 31, ment i ons : " l a possi bi l i t 6 de se pr ocur er des sat i sf act i ons
6qui val ent es" at Vol . 1, §313 . Ri per t , op . ci t . , supr a, f oot not e 10 at § 181, not es t he abi l i t y
of money t o ser ve as a medi umof exchange bet ween di f f er ent val ues .

That adher ence t o t he " di st r act i on" pr i nci pl e may appr opr i at el y pr oduce an awar d .
whi ch i s dwar f ed by t he . gr avi t y of t he " dommage mor al " i s pr essed by A. Tunc, La
Sécur i t é Rout i èr e ( 1966) . Ref er r i ng t o t he cl ai ms of t hose whose " sent i ment s d' af f ect i on"
have been i nj ur ed as a r esul t of t he deat h of a cl ose r el at i ve, he ar gues at §49 : " Qu' on
r egar de l es choses de l a mani èr e l a pl us concr èt e, au r i sque d' êt r e accusé de cyni sme : à qui a
per du un êt r e t r ès cher , i l ne ser ai t pas r i di cul e d' of f r i r un appar ei l de t él évi si on, qui l ui
pr ocur e une sor t e de compagni e . Mai s i l est choquant de l ui accor der un ou pl usi eur s
mi l l i ons, et pl us choquant encor e de l ' encour ager à l es r écl amer . " What i f t he pl ai nt i f f
al r eady has a t el evi si on set ?

35 Thi s poi nt i s made by J . Fl our et J . - L . Auber t , Dr oi t ci vi l , Les Obl i gat i ons, vol . I l
Sour ces : Le f ai t j ur i di que ( 1981) , at §641, wher e t he aut hor s, addr essi ng t he ar gument t hat
damages cannot gi ve t r ue " r épar at i on" f or " dommage mor al " say : " Mai s, même pour l es
dommages mat ér i el s, i l en est souvent ai nsi : par exempl e, l or squ' i l y a eu dest r uct i on d' un
obj et dont i l n' exi st e pas sembl abl e sur l e mar ché . "

36 M. Fougèr e . Ther e i s a br i ef sket ch of t he r ol e of t hi s f unct i onar y, si mi l ar t o t he
Advocat e- Gener al i n t he Eur opean Cour t of Just i ce, i n L. Nevi l l e Br own and J . F . Gar ner ,
Fr ench Admi ni st r at i ve Law ( 3r d ed . , 1983) .

37 Consei l d' Ét at ( ass . pl én . ) 29 oct obr e 1954, D. 1954 . 767 .
38 " Faut - i l se r ési gner , par ce qu' on ne peut r endr e une j ust i ce par f ai t ement exact e, à

ne pas l a r endr e du t out ?" : i bi d . Asi mi l ar sent i ment i s expr essed by Ri per t , op . ci t . , supr a,
f oot not e 10, at §181 : " S' i l est vr ai que l a l oi ci vi l e sanct i onne l e devoi r mor al de ne pas
nui r e à aut r ui , comment pour r ai t - el l e, al or s qu' el l e déf end l e cor ps et l es bi ens, r est er
i ndi f f ér ent e en pr ésence de l ' act e nui si bl e qui s' at t aque à l ' âme?"
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Fr ench doct r i ne over whel mi ngl y suppor t s t he awar d of " dommages
mor aux" i n cases of del i ct . 39 Occasi onal l y, however , one comes acr oss
l i nger i ng t r aces of t he not i on t hat mor al suf f er i ng i s nobl e and money i s
base , 4o and t her e i s cer t ai nl y no consensus as t o t he way i n whi ch " dom-
mages mor aux" shoul d be quant i f i ed . 41 What i s st r i ki ng t o a common
l awyer about t he doct r i ne i s t he r ecogni t i on by a number of aut hor s t hat t he
puni t i ve pr i nci pl e i s at wor k , 42 a concl usi on obvi ousl y seduct i ve t o l ogi -
ci ans unabl e t o set a f i gur e on an i t em of ext r a- pat r i moni al l oss . The
puni t i ve damages i dea i s f ur t her f ost er ed by t he obvi ous t endency t o shi f t
f r omt he gr avi t y of t he i nj ur y t o t he gr avi t y of t he def endant ' s f aul t when
t he assessment comes t o be made, a f act or al so qui t e evi dent i n r ecent
common l aw deci si ons i n t he ar ea of unl awf ul di smi ssal . I t i s not unusual ,
i ndeed, i n r ef er ences t o f at al acci dent s cases t o see ar gument s t hat t he

39 The vi ews of wr i t er s l i ke C. Aubr y et C. Rau. Dr oi t ci vi l f r ançai s ( 5t h ed . , 1920) ,
Vol . 6, at §445, t hat " dommages mor aux" shoul d be r ecover ed onl y wher e t he def endant
has commi t t ed a cr i mi nal of f ence, and Meyni al and A. Esmei n, di scussed i n Mazeaud, op .
ci t . , supr a, f oot not e 31 at §306, t hat " dommage mor al " shoul d be compensabl e onl y wher e
i t gi ves r i se t o t angi bl e physi cal consequences, seemnowadays t o have no doct r i nal suppor t ;
t her e i s cer t ai nl y no suppor t i n t he j ur i spr udence .

ao Comment i ng on t he Bondur andcase, supr a, f oot not e 37, De Laubadèr e det ect s t hi s
at t i t ude i n t he deci si on of t he Consei l d' Ét at : i bi d . Di st ast e at t he commer ci al i sat i on of
" dommage mor al " i s evi dent i n P. Esmei n, La commer ci al i sat i on du dommage mor al ,
D. 1954, chr . 113, and G. Mor ange, À pr opos d' un r evi r ement de j ur i spr udence . . . La
r épar at i on de l a doul eur mor al e par l e Consei l d' Ét at , D, 1962, chr . 15 . See al so Savat i er ,
op . ci t . , supr a, f oot not e 33, who st at es at §287 : " Accor der un capi t al i mpor t ant pour
r épar er l e chagr i n causé par l a per t e d' un vi eux pèr e ou d' une vi ei l l e mèr e, dont , au sur pl us,
on hér i t e ; r embour ser en monnai e sa r éput at i on à l ' homme auquel s' est at t aqué un j our na-
l i st e acer be ; consol er , à l ' ai de d' une somme conf or t abl e, l e mar i baf oué par une f emme
i nf i dèl e ; n' est - ce pas dépr éci er mor al ement l a vi ct i me' ?"

41 See f or exampl e t he separ at e vi ews of Ti me i n Mazeaud op . ci t . , f oot not e 31, at
§313 . He woul d r egar d t he means of t he pl ai nt i f f as hi ghl y mat er i al i n conduct i ng t he
i nqui r y whet her he shoul d r ecover " dommages mor aux" t o enabl e hi m t o pur chase a
" di st r act i on" or " sat i sf act i on de r empl acement " such as a t el evi si on set . I n hi s vi ew, t her e
coul d be cases wher e t he val ues of di gni t y and humani t y woul d be best ser ved by r ef usi ng
" dommages mor aux" , f or exampl e, t hat of t he negl i gent husband sued by t he par ent s of hi s
deceased wi f e .

Ri per t et Boul anger , op . ci t . , f oot not e 34, at §998, see t he j ur i spr udence as pr omot i ng
t he pr i nci pl e t hat , si nce t he i nj ur y cannot be quant i f i ed exact l y i n monet ar y t er ms, damages
f al l t o be assessed by r ef er ence t o t he gr avi t y of t he def endant ' s f aul t . Thi s of cour se
amount s t o t he l evyi ng of a penal t y and i s r egar ded by Mazeaud, op . ci t . , f oot not e 31, at
Vol . 1, §311 as vi ol at i ve of t he gener al pr i nci pl es of ci vi l l i abi l i t y .

I t i s wor t h consi der i ng t he f act or s t hat Savat i er , op . ci t . , f oot not e 33, at §288, woul d
t ake i nt o account i n comput i ng damages : " t out es l es ci r const ances de l a cause, t el l es que l es
besoi ns de l a vi ct i me . l a mal i ce de l ' act e dommageabl e . l ' espr i t de l a demande d' i ndem
ni t é" . I n some cases, i n t he aut hor ' s vi ew, t hi s woul d l ead t o symbol i c damages of one
f r anc.

42 See Savat i er , i bi d. , Ri per t et Boul anger , i bi d . ; Ri per t , op . ci l . , f oot not e 10, at
§184- 85 . Aconcessi on t o t he puni t i ve pr i nci pl e i s cl ear l y evi dent i n t he no l onger t enabl e
vi ew of Aubr y et Rau, op . ci t . , f oot not e 39 . See al so Vi ney, op . ci l . , f oot not e 9, at §270 .



1984]

	

Cont r act ual Damages f or I nt angi bl e Loss

	

335-

aggr i eved r el at i ves of a deceased per son ar e ( r i ght l y) pur sui ng an act i on i n
t he nat ur e of a pr i vat e vendet t a . 13

I n vi ew of t he di f f i cul t i es of common l awyer s i n assessi ng t he open-
ended ci vi l i an syst em of del i ct ual and quasi - del i ct ual l i abi l i t y, t he pr os-
pect s of r ecover i ng " dommages mor aux" i n Fr ench l aw can best be
summed up i f some di st i nct i ons ar e f i r st made . To begi n wi t h, i t i s usef ul t o
di vi de " dommage mor al " deci si ons i nt o t wo cat egor i es : f i r st , cases deal -
i ng wi t h " l a par - t i e soci al e du pat r i moi ne mor al " , i n ot her wor ds, wi t h
ext er nal and publ i c f eel i ngs ; and secondl y, cases concer ned wi t h " l apar t i e
af f ect i ve du pat r i moi ne mor al " , i n ot her wor ds, i nt er nal and pr i vat e
f eel i ngs . 44 The f i r st of t hese deal s wi t h i nt angi bl e i nj ur i es i mmedi at el y
exper i enced by pl ai nt i f f s and woul d compr i se cases of def amat i on, i nva-
si ons of pr i vacy and cognat e i nj ur i es . 45 The l eadi ng case awar di ng " dom-
mages mor aux" , a deci si on of 1833 of t he Cour de Cassat i on46 al l owi ng an
associ at i on of phar maci st s t o r ecover damages f r om a number of unqual -
i f i ed phar maci st s unl awf ul l y exer ci si ng t he pr of essi on, bel ongs t o t hi s
gr oup. I n one case, 47 t he omi ssi on of an i nvent or ' s name f r oma hi st or y of
wi r el ess t el egr aphy was adj udged a f aul t under Ar t i cl e 1382 of t he Code
Ci vi l by t he Cour de Cassat i on . Anot her exampl e i s t he case of t he
publ i cat i on of unaut hor i zed phot ogr aphs of a f amous act r ess . 4x I n a l egal
syst em t hat l acks t he l i mi t i ng boundar i es of t he nomi nat e common l aw
t or t s, t her e i s cl ear l y a di f f i cul t y i n knowi ng wher e t he l i ne i s t o be dr awn

43 See f or exampl e Savat i er , op . ci t . , f oot not e 33, at §288, who obser ves, however ,
t hat t he exi st ence of i nsur ed def endant s has dest r oyed t he r at i onal e of such an act i on . Nor
does t he ar gument wor k i n t he cont ext of st r i ct del i ct ual l i abi l i t y: Esmei n, l oc . ci t . , f oot not e
40 . The same ar gument has ar i sen . i n t he cont ext of admi ni st r at i ve l i abi l i t y when t he
i nappr opr i at eness of seeki ng vengeance agai nst t he St at e f or t he act i ons of i t s agenci es has
been not ed .

44 Thi s i s a di st i nct i on t hat i s made by cer t ai n aut hor s seeki ng t o conf i ne t he i nci dence
of " dommage mor al " cl ai ms t o t he f or mer of t he t wo cl assi f i cat i ons . See t he di scussi on i n
Mazeaud, op . ci t . , f oot not e 31, Vol . 1, at §308 . Ot her wr i t er s f or mul at e mor e compl ex
cl assi f i cat i ons t hough t her e i s a gener al t endency t o i sol at e as one cat egor y i nj ur i es " l a
par t i e af f ect i ve du pat r i moi ne mor al e' ' , t he most f r ui t f ul sour ce of " dommage mor al "
cl ai ms . See Ri per t et Boul anger , op . ci t . , f oot not e 34, at §§999- 1002 wher e t hey di st i ng-
ui sh ( a) i nj ur i es t o ext r apat r i moni al r i ght s ( e . g . t he adul t er ous spouse) , ( b) i nj ur i es t o
honour or di gni t y ( e . g . . def amat i on) , ( c) i nj ur i es of af f ect i on and ( d) i nj ur i es t o t he gener al
i nt er est s of a pr of essi on .

45 Such as i nj ur i es t o aper son' s sense of honour or decency, and i nt er f er ences wi t h t he
r i ght of access t o chi l dr en . Ther e i s no exhaust i ve l i st : Vi ney, op . ci t . , f oot not e 9 at § 158 .
One deci si on i mposed l i abi l i t y i n t he case of a f uner al di r ect or who advanced t he hour of a
cer emony t hus denyi ng t he f ami l y of t he deceased t he oppor t uni t y t o be pr esent : Tr i b . ci v .
Sei ne 8 décembr e 1936, Gaz . Tr i b . 11 f évr i er 1937 .

46 5. 1833 . 1 . 458 . The awar dof " dommages mor aux" her e i s best seen as a pr agmat i c
r esponse t o t he di f f i cul t i es i nvol ved i n l ayi ng a mul t i t ude of smal l act i ons by t he i ndi vi dual
phar maci st s : see Ri per t , op . ci t . , f oot not e 10 at § 184 .

47 Cass . ci v . , 27 f év . 1951, D. 1951 . 329 .
48 Par i s, 27 f év . 1967, D. 1967 . 451 ( Br i gi t t e Bar dot ) .
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under Ar t i cl e 1382, ` ` 9 t hough doubt l ess many di f f i cul t cases can be r e-
sol ved by t he appl i cat i on of causat i on r ul es r equi r i ng t hat t he i nj ur y be
" di r ect " and " cer t ai n" .

Real pr obl ems, never t hel ess, ar e posed by t he ment al el ement on t he
par t of t he def endant . Al t hough t he i nci dence of l i abi l i t y i n Roman l awwas
af f ect ed by t he nat ur e of t he pl ant i f f ' s l oss, whet her f or exampl e i t was
pr opr i et ar y or pecuni ar y, and t hough Roman l aw was a l aw of speci f i c
del i ct s, such as i nj ur i a and t he var i ous f or ms of l i abi l i t y set out i n t he l ex
Aqui l i a, 50 no si mi l ar di st i nct i ons exi st i n Ar t i cl e 1382, whi ch enact s a
st andar d of t he ut most gener al i t y . Ar t i cl e 1382 r epr esent s a t r i umph f or t he
r at i onal i st i c pat t er ns of t hought under l yi ng t he Code Ci vi l of 1804 and
st ands i n shar p cont r ast t o t he t endency of t he common l aw, apar t f r omt he
gr owt h of negl i gence i n t he pr esent cent ur y, t o per si st i n di scr et e, wr i t -
based t hi nki ng . So wi de a l i abi l i t y pr ovi si on as Ar t i cl e 1382 makes i t har d
t o st at e a gener al pr i nci pl e behi nd ent i t l ement t o " dommages mor aux" .
Thus t he not i on of a pr i vat e penal t y, a r espect abl e el ement i n t he " dom-
mage mor al " debat e i n Fr ance, l oses much of i t s f or ce i n negl i gence cases,
par t i cul ar l y wher e t he def endant i s i nsur ed . 51 The wi dt h of Ar t i cl e 1382
al so makes i t di f f i cul t t o know wher e t o dr aw t he l i ne i n est abl i shi ng
l i abi l i t y f or " dommage mor al " . I n one cel ebr at ed and cont r over si al deci -
si on of t he Cour de Cassat i on i n 1962, 52 a " par t i e af f ect i ve" case, damages
wer e awar ded t o t he owner and t r ai ner of a r ace hor se whi ch t ook a bi t e out
of a mobi l e l amp and el ect r ocut ed i t sel f . The deci si on i s wi del y r egar ded i n
t he doct r i ne as havi ng t aken " dommage mor al " l i abi l i t y t oo f ar , 53 even t o
t he ext ent of br i ngi ng t he l aw i nt o di sr eput e . I t s l egacy i s t he i mpossi bi l i t y
t hus cr eat ed of knowi ng wher e l i abi l i t y st ops . 54

Deci si ons deal i ng wi t h " l a par t i e af f ect i ve du pat r i moi ne mor al " can
be br oken down i nt o t wo cat egor i es . Fi r st of al l , t her e ar e pai n and

49 Al most by def aul t , t he i nqui r y di spl ays a t endency t o move f r om t he i nj ur y t o t he
gr avi t y of t he f aul t of t he def endant , t hus pl aci ng t he spot l i ght on t he puni t i ve pr i nci pl e . i n
one case, concer ni ng a cl ai m br ought by t he par ent s of a deceased smal l boy, t he r el at i ve
veni al i t y of t he dr i ver ' s f aul t l ed t o t he awar d of " dommages mor aux" i n pr i nci pl e onl y :
Chal on- sur - Sa6ne 6 avr i l 1929, D. H . 1929 . 359 .

50 See Lawson and Mar kesi ni s, op . r i t . , f oot not e 32, pp . 1- 30 ; W. W. Buckl and and
A. D. McNai r , Roman Law and Common Law ( 2nd ed . , 1952, by F. H. Lawson) , Chapt er s
X- Xl .

5~ Supr a, f oot not e 43 .
52 Cass . 16r e ci v . , 16 j anv . 1962, D. 1962. 199 .
53 J . C. P . 11 . 1255 7 ( P . Esmei n) . The aut hor sar cast i cal l y asks i f t he j ockey coul d have

cl ai med ( he pr obabl y had a cl oser r el at i onshi p wi t h t he hor se t han t he owner ) , and wonder s
i f t he owner was l i ke t he peasant i n t he popul ar song who woul d pr ef er t o see hi s wi f e di e
r at her t han hi s t wo cher i shed whi t e oxen .

54 I bi d. The same aut hor specul at es on t he possi bi l i t y of sui t s br ought by smal l f ar mer s
who l ose t hei r ani mal s, by an ol d per son whose dog di es and by a f ami l y whi ch i s depr i ved
of ar ar e and pr eci ous hei r l oom. Whi l e pr epar ed t o suppor t f ami l y deat h act i ons i n t he nat ur e
of vengeance sui t s, he f i nds t he deci si on of t he Cour de Cassat i on i n t he i nst ant case t o be
qui t e i nappr opr i at e .
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suf f er i ng cl ai ms asser t ed by t he i mmedi at e vi ct i mof t he def endant ' s f aul t ,
wher e r ecover y i s t he " pr et i um dol ôr i s" i n t he t er mi nol ogy empl oyed by
Quebec j ur i spr udence . Secondl y, t her e ar e cl ai ms f or " dommage par
r i cochet " , br ought by someone who i s not t he i mmedi at e vi ct i m of t he
def endant ' s f aul t , f or exampl e t he gr i evi ng par ent s of a chi l d ki l l ed by t he
def endant . Recover y her e i s t he " sol at i umdol or i s" accor di ng t o Quebec
t er mi nol ogy .

Though no par t i cul ar di f f i cul t y i s posed i n Fr ance by pr et i um dol or i s
cl ai ms, sol at i um dol or i s has pr oved t o be a pr obl em i n t he past . " The
maj or di f f i cul t y emer gi ng i n r el at i on t o sol at i umdol ôr i s concer ns t he si ze
of t he cl ass ent i t l ed t o seek compensat i on under Ar t i cl e 1382, 56 whi ch at
one t i me t he Cour de Cassat i on at t empt ed t o conf i ne t o cl ose r el at i ons . 57

Thi s at t empt seems not t o have endur ed and i ndeed, as Mazeaud r emar ks, 58

coul d har dl y have sur vi ved t he r emar kabl e r acehor se deci si on i n 1962 . I n
admi ni st r at i ve cases, t he Consei l d' Ét at l ong r esi st ed " dommage par
r i cochet " cl ai ms, but even as i t r esi st ed t hemi t gave damages f or " t r oubl es
appor t 6s aux condi t i ons d' exi st ence" , f or t he myr i ad i nconveni ences of
l i f e consequent upon t he deat h of a cl ose f ami l y member . 59 Event ual l y, t he
Consei l d' Ét at seems t o have yi el ded t o ar gument s t hat awar ds of t hi s ki nd
amount ed t o sub r osa " dommages mor aux" and r ever sed i t s j ur i spr udence

55 Ri per t et Boul anger , op . ci t . , f oot not e 34, at §1001, ar e at t r act ed by t he sol ut i on set
out i n Ar t i cl e 1056 of t he Quebec code : " I C] et t e not i on de pr éj udi ce mor al est t r op
i mpr éci se pour que l es Tr i bunaux pui ssent en r égl er l es condi t i ons d' appl i cat i on . . . Ent r e
t out es l es per sonnes suscept i bl es d' i nvoquer un pr éj udi ce mor al i l f aut f ai r e un choi x . Sans
dout e ce choi x est - i l nécessai r ement ar bi t r ai r e si l ' on a égar d à l ' i nf i ni e var i ét é des si t uat i ons
par t i cul i èr es . Mai s c' est pr éci sément par ce que ce choi x est ar bi t r ai r e qu' i l doi t êt r e l ' oeuvr e
du l égi sl at eur . Une di sposi t i on l égal e ser ai t nécessai r e . La l oi sur l es acci dent s de t r avai l
dét er mi ne l es per sonnes qui peuvent agi r en cas d' acci dent mor t el . I l en est de même dans l a
l égi sl at i on angl ai se ; el l e a ét é i mi t ée sur ce poi nt par l a l oi de l a pr ovi nce de Québec qui
r éser ve l e dr oi t d' agi r aux par ent s en l i gne di r ect et au conj oi nt " .

sb I t i s possi bl e t hat a Fr eudi an r esponse t o t hi s pr obl empr ompt s Mazeaud, op . ci t . ,
f oot not e 31, at §324- 2 t o specul at e on t he possi bl e cl ai ms of 6, 000 st udent s i n t he Law
Facul t y of t he Uni ver si t y of Par i s who l ose oneof t hei r pr of essor s . I n one deci si on, t he Cour
d' Appel d' Ami ens was f aced wi t h si xt een cl ai ms br ought by f our chi l dr en, t hr ee daught er s-
i n- l aw, one son- i n- l aw and ei ght gr andchi l dr en : Ami ens, 17 nov . 1931, S. 19312 . 118 .

57 Req. 9 f év . 1931, D. P. 1931 . 1 . 38 . Se e t he di scussi on of subsequent devel opment s
i n Ri per t et Boul anger , op . ci t . , f oot not e 34, at §1001 ; Mazeaud, op . ci t . , f oot not e 31 at
§320- 28; A. Wei l l et F. Ter r é, Dr oi t ci vi l , Les Obl i gat i ons ( 3r d ed . , 1980) at §615 ( see t he
j ur i spr udence and doct r i ne t her ei n ci t ed) .

5s op . ci t . , f oot not e 31 at §325 .
sv See t he di scussi on i n Bondur and, supr a, f oot not e 37 . Cr i t i ci zi ng t he l ack of cl ar i t y

i n t he di st i nct i on bet ween " dommages mor aux" and i ndemni f i cat i on f or " t r oubl es d' exi s-
t ence" , M. Fougèr e, t he " commi ssai r e de Gouver nement " , st at es : " 11] 1 est en t out cas un
domai ne où . . . cet t e cl ar t é s' ét ei nt t out à f ai t , c' est cel ui où l e r equér ant obt i ent r épar at i on
pour l e décès d' un j eune enf ant dont l ' exi st ence ne pouvai t êt r e pour ses par ent s une sour ce
d' avant ages mat ér i el s, mai s au cont r ai r e ne pouvai t êt r e qu' une char ge . . . " : i bi d . , at p .
770 .
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i n 1961 when awar di ng damages t o a gr andf at her whose son and gr andchi l d
wer e ki l l ed i n a mot or cycl i ng acci dent . "

As i n t he case of i nj ur i es t o " l a par t i e soci al e du pat r i moi ne" , a
cer t ai n heal t hy scept i ci sm i n t he appl i cat i on of causat i on r ul es seems t he
maj or bul war k agai nst ext r avagant demands . The mor e r emot e t he r el a
t i onshi p bet ween t he i mmedi at e vi ct i m and t he vi ct i m " par r i cochet " , t he
l ess l i kel y i t i s t hat t he l at t er wi l l be abl e t o demonst r at e t hat hi s l oss
sat i sf i es t he r equi r ement s of bei ng " di r ect " and " cer t ai n" . 61

I n sum, t he Fr ench posi t i on now appear s t o be one of ext ensi ve
l i abi l i t y i n bot h " par t i e soci al e" and " par t i e af f ect i ve" cases, t emper ed by
t he l i mi t i ng ef f ect of causat i on r ul es . But t he posi t i on i n Fr ance cannot be
l ef t wi t hout some r ef er ence t o t he ci vi l i an t endency t o conduct t he debat e at
t he l evel of an abst r act r het or i c t hat i s unat t r act i ve t o casui st i c common
l awyer s . So Mazeaud62 st at es :

[ 111 sembl er ai t choquant , dans une ci vi l i sat i on avancée comme l a nôt r e, qu' on pui sse
sans encour i r aucune r esponsabi l i t é ci vi l e l éser l es sent i ment s l es pl us él evés et l es
pl us nobl es de ses sembl abl es, al or s que l a moi ndr e at t ei nt e à l eur pat r i moi ne donne
l i eu à r épar at i on .

Taki ng a cont r ar y vi ew, Mor ange, 63 comment i ng cr i t i cal l y on t he
Let i sser and deci si on 64 of t he Consei l d' Ét at , pr oduces t hi s pi ece of subl i me
myst i ci sm:

Le pl us gr ave, en ef f et , sel on nous, dans cet t e l ongue évol ut i on qui condui t à l a
commer ci al i sat i on pr ogr essi ve des sent i ment s, c' est qu' el l e est en opposi t i on absol ue
avec l es val eur s f ondament al es dont se r écl ame l a ci vi l i sat i on occi dent al e . Les
cour ant s chr ét i en et r at i onal i st e sont , en ef f et , d' accor d pour accor der à l ' homme, en
t ant que t el , une val eur t r anscendent al e . C' est por t er , à not r e avi s, un r ude coup à ce
car act èr e t r anscendent al que d' éval uer en ar gent l es sent i ment s qui sont i nhér ent s à l a
per sonne humai ne .

C. The Quebec Law of Del i ct

Ar t i cl e 1053 of t he Quebec Ci vi l Code, whi ch i s si mi l ar t o i t s Fr ench
count er par t , st at es : " Ever y per son capabl e of di scer ni ng r i ght f r omwr ong
i s r esponsi bl e f or t he damage caused by hi s f aul t t o anot her , whet her by

6o Let i sser and, Consei l d' Ét at , 24 nov . 1961, D. 1962 . 34 .
61 I t i s t he opi ni on of Mazeaud, op . ci t . , f oot not e 31, at §§324- 2, t hat cl ai ms of t hi s

nat ur e can be cont r ol l ed by a t wo- st age pr ocess r equi r i ng, f i r st , t hat t he exi st ence of a
" pr éj udi ce mor al " be est abl i shed wi t h t he r equi si t e degr ee of pr obi t y, i ncr easi ngl y di f f i cul t
as t he r el at i onshi p wi t h t he deceased becomes mor e r emot e, and t hat , secondl y, t hi s
" pr éj udi ce mor al " be suf f i ci ent l y ser i ous t o amount t o a t r ul y pr of ound sadness ( " doul eur
vr ai ment pr of onde" ) t r anscendi ng f eel i ngs of compassi on or sadness pr ompt ed by t he
deat h .

62 Op . ci t . , f oot not e 31, at §315 .
bs Loc . ci t . , f oot not e 40 .
64 Supr a, f oot not e 60 .
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posi t i ve act , i mpr udence, negl ect or want of ski l l . " 65 I t i s t hi s pr ovi si on

whi ch gover ns def amat i on act i ons, an ar ea wher e t he ci vi l l aw of Quebec

has been i nf l uenced by t he common l aw t o a subst ant i al degr ee . 66 But

Ar t i cl e 1053 al so pr ot ect s i nt er est s i n " l a par t i e soci al e du pat r i moi ne

mor al " goi ng f ar beyond t hose pr ot ect ed by t he common l aw t or t of

def amat i on and t he j ur i spr udence i s i n subst ant i al accor d wi t h i t s Fr ench

count er par t . Thus r ecover y was gr ant ed t o a t eacher exposed t o r i di cul e at

t he hands of hi s pupi l s when hi s unaut hor i zed phot ogr aph was used i n an

adver t i si ng campai gn . 67 Adoct or r ecover ed f or t he har assment he endur ed

when a t el evi si on per sonal i t y i nvi t ed vi ewer s t o get i n t ouch wi t h hi mand

cheer hi mup at t he addr ess f l ashed on t he scr een . " When pol i ce br oke up a

meet i ng of Jehovah' s Wi t nesses, compensat i on was gr ant ed" and a wi l -

l i ngness expr essed t o gi ve damages f or " t out e at t ei nt e aux dr oi t s ext r apat -

r i moni aux, comme l e dr oi t à l a l i ber t é, à l ' honneur , au nom; à l a l i ber t é de

consci ence ou de par ol e" . 7° Ot her exampl es, ci t ed by Tancel i n, 7i i ncl ude

t he case of an unl awf ul i nt er nment i n a psychi at r i c hospi t al , 72 r aci al

di scr i mi nat i on 7' and a r eckl ess denunci at i on l eadi ng t o t he pl ai nt i f f ' s

ar r est . 74

When i t . comes t o pr et i um dôl or i s cl ai ms, t her e appear t o be no

par t i cul ar obst acl es t o r ecover y i n Quebec l aw, t hough t her e i s some

65 The Quebec posi t i on r egar di ng causat i on and del i ct ual l i abi l i t y i s ver y si mi l ar t o t he
posi t i on i n Fr ance, supr a, f oot not e 31 : See Ar t i cl es 1070- 1078 . l . The gener al damages
pr ovi si on i s Ar t i cl e 1075 whi ch r equi r es t he i nj ur y t o be " di r ect " and " i mmedi at e" i n
or der t o be compensabl e . ( These di st i nct i ons appear t o wor k i n t he same way as " di r ect "
and " cer t ai n" . ) I n t he case of cont r act ual obl i gat i ons, except wher e t her e i s f r aud, Ar t i cl e
1074 al so r equi r es t hat t he i nj ur y be f or eseeabl e at t he t i me of cont r act i ng t he obl i gat i on .
See al so J . - L. Baudoui n, La . r esponsabi l i t é ci vi l e dél i ct uel l e ( 1973) , at §§100- 10 ; L.
Far i baul t , Tr ai t é de dr oi t ci vi l du Québec, Vol . 7- bi s ( 1957) , at §§452- 67 .

For gener al st at ement s as t o t he r ecover abi l i t y of " dommages mor aux" i n del i ct
act i ons, see A. &R. Nadeau, Tr ai t é pr at i que de l a r esponsabi l i t é ci vi l e dél i ct uel l e ( 1971) , at
§§255- 56 and 582 .

66 Thi s causes di f f i cul t y wher e t he not i on of f aul t i n Ar t i cl e 1053 i s conf ounded by t he
i nt r oduct i on of common l aw def ences such as qual i f i ed pr i vi l ege: see G. V. V. Ni chol l s,
Of f ences and Quasi - Of f ences ( 1938) , at p . 38 ; J . - L . Baudoui n, La r esponsabi l i t é des
dommages causés par l es moyens d' i nf or mat i on de Masse ( 1973) , 8 R. J . T . 201, at p. 202 .

67 Rebei r o v . Shawi ni gan Chemi cal s ( 1969) Lt d . , [ 1973] C. S . 389.
6s Robbi ns v . Canadi an Br oadcast i ng Cor p . , [ 1958] C. S . 152 .
69 Chaput v . Romai n, [ 1955] R. C. S . 834 .
7° I bi d . , at p . 84. 1, per Tascher eau, J .
71 M. A. Tancel i n, Jur i spr udence sur l es obl i gat i ons ( 2nd ed . , 1981) , Vol . I I , at p . 595.
72 X. v . Y, [ 1970] C. A. 795 .
73 Goodi ng v . Edl ow I nvest ment Cor p . , [ 1966] C. S . 436.
74 Yackni n v . Ul r i ch, [ 1972] C. S . 163 . Ot her exampl es i ncl udeN. v . H. , 119691 B. R.

348 ( al i enat i on of af f ect i ons) ; De Bel l ef eui l l e v . Vi l l e de Mont r éal , [ 19751 C. S . 637
( humi l i at i on and ar r est by pol i ce of f i cer s) ; and Bé1ai r Car pet v . Mai sonneuve Br oadcast -
i ng, [ 1975] C. S . 645 ( publ i c r ef usal t o gi ve publ i ci t y) .
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evi dence of a t endency t o f ol l ow common l aw pr ecedent s on l oss of
ameni t i es and pai n and suf f er i ng so as t o l i mi t r ecover y t o a maxi mum
convent i onal f i gur e of $100, 000 . 75 Thi s i s evi dence, not so much of t he
seduct i ve appeal of t he common l aw, but of t he t endency of Quebec cour t s
t o l i mi t " dommages mor aux" t o moder at e amount s .

I t i s doubt f ul t hat a Quebec cour t woul d have compensat ed t he owner
and t he t r ai ner of t he el ect r ocut ed r acehor se . For one t hi ng, i t l ooks t oo
much l i ke a " dommage par r i cochet " cl ai mi n a j ur i sdi ct i on wher e, as we
shal l see, t her e ar e r eal di f f i cul t i es i n t he way of " dommages mor aux"
awar ds i n f at al acci dent s cases . Per haps t he di vi di ng l i ne i n such cases wi l l
come bet ween i nt ent i onal and negl i gent mi sbehavi our , " wi t h a conser va-
t i ve j udi ci ar y demandi ng par t i cul ar l y cogent pr oof of causat i on and l oss i n
t he l at t er case . Anot her f act or t hat shoul d not be over l ooked i s t hat Quebec
cour t s ar e l i kel y, i f anyt hi ng, t o be l ess sympat het i c t han t hei r Fr ench
count er par t s t o t he puni t i ve f act or i n " dommage mor al " cl ai ms, " t hough
one wonder s whet her an appar ent t endency of st at ut es t o per mi t t he awar d
of puni t i ve damages" wi l l have a spi l l - over ef f ect on j udi ci al sent i ment s .

Sol at i t an dol or i s cl ai ms i n Quebec i nvol ve a di st i nct depar t ur e f r om
Fr ench l aw because Ar t i cl e 1056 of t he Code, 79 model l ed on Engl i sh f at al
acci dent s l egi sl at i on and havi ng no Fr ench equi val ent , " " has been i nt er
pr et ed aut hor i t at i vel y as denyi ng " dommage mor al " r ecover y, consi st ent -

75 See Cor r i r eau v . Pel l et i er , ( 1981 ] C. A. 347 . The st at ut or y pr ovi si on shoul d not be
i gnor ed . Whi l e no pr ovi si on i s made f or pr et i um dol or i s cl ai ms i n t he wor ker s compensa-
t i on scheme ( Loi s sur l es acci dent s du t r avai l , L. R . Q. , c . A- 3) , t he aut omobi l e i nsur ance
scheme ( Loi sur l ' assur ance- aut omobi l e, L. R. Q. , c . A- 25) per mi t s t hem subj ect t o a f i xed
cei l i ng ( sect i on 44: maxi mumawar d of $20, 000 f or " i ndemni t és f or f ai t ai r es" i n t he case of
" une bl essur e, une pr éj udi ce est hét i que, une mut i l at i on, des doul eur s ou une per t e de

j oui ssance de l a vi e" ) .
76 Supr a, f oot not es 41 and 49 .

77 See t he j udgment of Tascher eau J . , i n Chaput v . Romai n, supr a, f oot not e 69, at p .
841 ; Nadeau &Nadeau, op . ci t . , f oot not e 65, at §257 .

7s Char t e des dr oi t s et l i ber t és de l a per sonne, L . R. Q. , c . C- 12, s . 49 ; Loi sur l a
pr ot ect i on du consommat eur , L. R . Q. , c . P- 40 . 1, s . 272; Loi sur l a pr ot ect i on des ar br es,
L . R. Q. , c . P- 37, s . 1 . See a r ecent smal l cl ai ms case deci ded under s . 41 of t he Loi sur l a
pr ot ect i on du consommat eur , supr a : Si r oi s v . Cl ub Jeunesse Out aouai s I nc . , l 19821 Rev .
Lég . 520 ( $50 puni t i ve damages) .

w " I n al l cases wher e t he per son i nj ur ed by t he commi ssi on of an of f ence or a
quasi - of f ence di es i n consequence, wi t hout havi ng obt ai ned i ndemni t y or sat i sf act i on, hi s
consor t and hi s ascendant r el at i ons have a r i ght , but onl y wi t hi n a year af t er hi s deat h, t o
r ecover f r omt he per son who commi t t ed t he of f ence or quasi - of f ence, or hi s r epr esent at i ves,
al l damages occasi oned by such deat h" .

I n al l cases no mor e t han one act i on can be br ought on behal f of t hose who ar e ent i t l ed
t o t he i ndemni t y and t he j udgment det er mi nes t he pr opor t i on of such i ndemni t y whi ch each
i s t o r ecei ve . . . ' .

See Baudoui n, op . ci t . , f oot not e 65, at §§ 682- 86a .
so Supr a, f oot not e 55 .
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l y wi t h t he f at e of si mi l ar cl ai ms under t he par ent Engl i sh l egi sl at i on . 8,

Thi s posi t i on has never been successf ul l y chal l enged by di r ect assaul t ,
but i t has been col l at er al l y at t acked . 83 Fur t her mor e, t he r ecent gr ant of
sol at i um dol or i s r ecover y t o t he spouse of a l i vi ng vi ct i m under Ar t i cl e
1053 x4 has pr oduced t he unpal at abl e and par adoxi cal concl usi on t hat i t may
be cheaper t o ki l l t han t o mai mi n " r i cochet " cases . The col l apse of t he
i nhi bi t i on on r ecover i ng " dommages mor aux" under Ar t i cl e 1056 i s
pr edi ct abl e . One possi bi l i t y woul d be t o conf i ne Ar t i cl e 1056 t o del i ct ual
act i ons and t o cl assi f y t he cl ai ms of gr i evi ng r el at i ves agai nst hospi t al s and
car r i er s as cont r act ual : " t he ci vi l l aw i s somewhat mor e expansi ve i n
cr eat i ng except i ons t o i t s pr i nci pl e of r el at i vi t y of cont r act t han i s t he
common l aw wi t h i t s pr i vi t y r ul e . 86

At pr esent t her e i s gr eat er scope f or sol at i umdol or i s r ecover y under
Quebec st at ut or y compensat i on schemes . Bot h t he wor ker s compensat i on
and aut omobi l e i nsur ance schemes 87 gr ant r ecogni t i on, al bei t l i mi t ed, t o
sol at i um dol or i s as a sour ce of compensat i on .

si
C. P. R. v . Robi nson ( 1888) , 14 R. C. S . 111 .

sz But i t was doubt ed by Lamot he C. J . i n Hunt er v . Gi ngr as ( 1922) , 33 B. R. 403 .
83 I n Hunt er v . Gi ngr as, i bi d. , t he f at her of a deceased ni ne year - ol d gi r l r ecover ed

damages f or t he l oss of f ut ur e pecuni ar y benef i t andone of t he j udges, Dor i on J . , r ef er r ed t o
" l a per t ur bat i on appor t ée dans l a vi e d' un pèr e de f ami l l e" : p . 415 . I n Gr een v . El mhur st

Dai r y, [ 1953] B. R. 85, t he pl ai nt i f f ' s aged mot her sur vi ved f or t hr ee days af t er bei ng hi t by
a mi l k- car t . The act i on f or pai n and suf f er i ng, vest ed i n her at t he t i me of her deat h, passed
t o t he pl ai nt i f f as her hei r under Ar t i cl e 607 of t he Quebec Ci vi l Code . But see Dr i ver v .

Coca Col a, [ 1961 ] R. C. S. 201, wher e t hevi ct i mdi d not sur vi ve f or l ong enough t o act i vat e
Ar t i cl e 607 . Wher e a spouse suf f er s ner vous shock i n consequence of t he deat h of . her
husband, t he r est r i ct i ons on " dommages mor aux" r ecover y r ead i nt o Ar t i cl e 1056 do not
appl y : Sant os v . Annet t , [ 1967] C. S . 617 .

84
L' Hôpi t al Not r e- Dame de l ' Espér ance v . Laur ent , [ 19741 C. A. 543, af f i r med

[ 19781 1 S. C. R . 605 .
85 See t he t r i al j udgment i n Mar i er v . Ai r Canada, [ 1971] C. S . 142 . See P. - A.

Cr épeau, L' i ndemni sat i on de l a vi ct i me par r i cochet d' un acci dent mor t el r ésul t ant de
l ' i nexécut i on d' un devoi r cont r act uel ( 1981) , 26 McGi l l L. J . 567 .

86 - 1n t hi s r egar d, t he most i mpor t ant except i on i s t he " st i pul at i on pour aut r ui " ,
pr ovi ded f or i n Ar t i cl e 1121 of t he Fr ench code and i n Ar t i cl e 1029 of t he Quebec code .
Accor di ng t o t he l at t er pr ovi si on : " A par t y . . . may st i pul at e f or t he benef i t of a t hi r d
per son, when such i s t he condi t i on of a cont r act whi ch he makes f or hi msel f , or of a gi f t
whi ch he makes t o anot her ; and he who makes t he st i pul at i on cannot r evoke i t , i f t he t hi r d
per son have si gni f i ed hi s assent t o i t . " Some i dea of t he pot ent i al i t i es of t he " st i pul at i on
pour aut r ui " f or t he t r ansmi ssi on of war r ant i es can be seen i n Gener al Mot or s of Canada

Lt d. v . Kr avi t z, [ 1979] 1 R. C. S . 790, ( 1979) , 93 D. L . R. ( 3d) 481 . See t he symposi umon
t hi s deci si on at ( 1980) , 25 McGi l l L. J . 296- 403 . For a gener al di scussi on of t he " st i pul at i on
d' aut r ui " , see St ar ck, op . ci t . , f oot not e 31, at §§1978- 2011 .

87
Supr a, f oot not e 75 .

ss Loi sur l es acci dent s du t r avai l , supr a, f oot not e 75 per mi t s i n sect i on 35 . 7 a speci al
i ndemni t y of $500 t o sur vi vi ng spouses . Loi sur l ' assur ance- aut omobi l e, i bi d, gr ant s i n
sect i on 39 an " i ndemni t é f or f ai t ai r e" of $6, 000 t o par ent s i n t he absence of spouses and
dependent s .
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I n sum, t he ci vi l l aw of bot h Fr ance and Quebec f avour s r ecover y f or
" dommage mor al " i n cases of del i ct , subj ect t o Quebec' s Ar t i cl e 1056,
and cont r ol s such cl ai ms by r ul es of causat i on and t he col l ect i ve di sci pl i ne
of a l egal pr of essi on shar i ng common et hi cal st andar ds . I t r emai ns t o be
seen what i s t he scope of " dommage mor al " r ecover y i n cont r act act i ons .

D. Revi ew of t he Comr non Law Aut hor i t i es i n Cont r act 89

For r easons consi der ed above, t he r ecover y of damages f or i nt angi bl e
l oss i n cont r act need not be consi der ed i n t andem wi t h t he r ecover y of
si mi l ar damages i n t or t l aw. The i ni t i al r el uct ance of t he common l aw t o
gr ant r ecover y i n cont r act f or i nt angi bl e l oss cannot adequat el y be ex-
pl ai ned as r ef l ect i ng a t ot al pr eoccupat i on wi t h t he economi c f unct i on of
cont r act l aw. But i t has been ar gued t hat t he common l aw, knowi ng no
basi c di st i nct i on bet ween ci vi l and commer ci al l aw, al l owed t he commer -
ci al et hi c t o i nvade t he gener al cont r act ual par t . 9" Consequent l y, t he
doct r i ne of consi der at i on came t o be def i ned i n economi c t er ms as per t ai n-
i ng t o t he i dea of " bar gai n" and at t empt s t o ext end i t t o cases of mor al or
nat ur al obl i gat i on came unst uck . The t hesi s i s not wi t hout subst ance but i s
somewhat over st at ed and har dl y does j ust i ce t o t he sur vi val of t he r ul e t hat
consi der at i on i s not necessar y t o suppor t a pr omi se under sea1, 9 ' t he r ul e
t hat a nomi nal consi der at i on i s good consi der at i on92 or t he t endency f or
i deas of mor al obl i gat i on t o sur vi ve i n an at t enuat ed f or m i n par t i cul ar
cont ext s, f or exampl e, t he r ul e t hat an acknowl edgment by t he debt or can
r evi ve a st at ut e- bar r ed debt . 93

Though t he ni net eent h cent ur y cases deal i ng wi t h l i abi l i t y f or i nt angi -
bl e l oss i n cont r act f ai l t o ar t i cul at e a pr i nci pl ed posi t i on behi nd t he r ef usal
t o awar d damages, t hey do r eveal a measur e of har d- headed j udi ci al
scept i ci sm. I n Haml i n v . Gr eat Nor t her n Rl y . Co . , 94 t he Cour t of Exche-
quer r ul ed t hat a del ayed passenger was not ent i t l ed t o r ecover damages

89 See F. Dawson, Gener al Damages i n Cont r act f or Non- Pecuni ar y Loss ( 1983) , 10
N. Z . U. L . Rev . 232; Waddams, op . ci t . , f oot not e 27, at t i §454- 68 .

90 A. G. Chl or os, The Doct r i ne of Consi der at i on and t he Ref or m of t he Law of
Cont r act ( 1968) , 17 I . C . L . Q. 137, at p . 139 .

9l I nst ead of t r yi ng t o const r uct ar t i f i ci al ar gument s t hat consi der at i on r eposes i n t he
seal , i t i s best t o see t hi s as evi dence of t he f ai l ur e of a devel opi ng l aw of cont r act t o
assi mi l at e t he ol d wr i t of covenant . The r ul e has been r epeal ed i n a number of Amer i can
j ur i sdi ct i ons wher e a di si ncl i nat i on t o i nvest l egal si gni f i cance i n meani ngl ess f or ms has
t r i umphed over t he count er vai l i ng t endency t o demand a l ess st r i ct adher ence t o t he doct r i ne
of consi der at i on .

92 Thomas v . Thomas ( 1842) , 2 Q. B . 851, 114 E. R. 330 ; Chappel l v . Nest l é Co . .
119601 A. C. 87, [ 195912 Al l E. R. 701 ( H. L . ) . But see Gi l chr i st Vendi ng Lt d . v . Sedl eY
Hot el Lt d . ( 1967) , 66 D. L . R. ( 2d) 24 ( Sask . Q. B . ) .

93 See t he di scussi on i n East wood v . Kenvon ( 1840) , 1 1 Ad . &E. 438, 113 E. R. 482
( Q. B . ) . Nor does i t do j ust i ce t o t he emer gence of t he pr i nci pl e of pr omi ssor y est oppel .

94 ( 1856) , 1 H &N. 408, 156 E. R. 1261 ( Exch . ) .
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" f or t he di sappoi nt ment of mi nd occasi oned by t he br each of cont r act " . 95

The cour t was pr epar ed t o concede t hat t her e coul d be nomi nal damages

i n al l event s f or a br each of cont r act but i t was not pr epar ed t o sanct i on
an awar d of gener al damages wher e t hese coul d not be " st at ed

speci f i cal l y"
. yb I n a passage si mi l ar i n sent i ment t o t he opi ni on of cer t ai n

Fr ench cr i t i cs of " dommage mor al " , Pol l ock C. P . sai d t hat " [ i ] n act i ons

f or br each of cont r act t he damages must be such as ar e capabl e of bei ng

appr eci at ed or est i mat ed"
. 97

Thi s cl ear pr oposi t i on, t hat onl y l oss t hat can be speci f i cal l y quant i -
f i ed i n pecuni ar y t er ms i s compensabl e, was depar t ed f r omi n Hobbs v .
London and Sout h West er n Rai l way Co . , " wher e t he pl ai nt i f f and hi s
f ami l y wer e del i ver ed l at e at ni ght t o t he wr ong st at i on . Unabl e t o secur e
t r anspor t or over ni ght accommodat i on at such an hour , t he pl ai nt i f f l at er
r ecover ed damages f or t he physi cal i nconveni ence of wal ki ng sever al mi l es

on a wet ni ght . Mel l or J . made, i t pl ai n, however , t hat t hi s head of l oss was

t o be di st i ngui shed f r oma mer e " sent i ment al " l oss wher e r ecover y woul d
not be al l owed. "

The posi t i on t aken by Mel l or J . was conf i r med by t he House of Lor ds

i n t he semi nal case of Addi s v . Gr amophone Co . ' ° ° wher e an empl oyee,

cl ai mi ng t hat he had been unl awf ul l y di smi ssed, i ni t i al l y r ecover ed a sum
of some hundr eds of pounds f or " t he har sh and humi l i at i ng way i n whi ch
he was di smi ssed" and f or " t he pai n he exper i enced by r eason . . . of t he

i mput at i on upon hi mconveyed by t he manner of hi s di smi ssal " . 101 The

t enor of t he maj or i t y j udgment s makes i t pl ai n t hat t he pr ot ect i on of i nj ur ed

f eel i ngs i s not one of t he goal s pr omot ed by cont r act damages . The

di ssent i ng j udge, Lor d Col l i ns, was pr epar ed t o suppor t l i abi l i t y f or t he

manner of di smi ssal on t he gr ound t hat t hi s was an appr opr i at e case f or

puni t i ve damages . 102 And i t was pr eci sel y because Lor d At ki nson saw i t as

a case of puni t i ve damages, di r ect i ng hi s at t ent i on mor e t o t he def endant ' s

behavi our t han t o t he ef f ect s t hi s behavi our pr oduced on t he pl ai nt i f f , t hat

he deni ed t he pl ai nt i f f r ecover y : " I have al ways under st ood t hat damages
f or br each of cont r act wer e i n t he nat ur e of compensat i on, not

puni shment . . . " . 103 Anot her concer n expr essed by t he maj or i t y was t hat
t he pl ai nt i f f was seeki ng t o i nt r oduce a backdoor def amat i on act i on,

' ° 4
an

95
I bi d . , at pp . 411 ( H&N) , 1262 ( E. R . ) .

9e
I bi d .

97
I bi d.

9s
( 1875) , L . R.

	

10 Q. B .

	

111 .
99 I bi d . , at p . 122 .

` ° ° 119091 A. C. 488 ( H. L . ) .

1° ' I bi d . , at p . 493 ( per Lor d At ki nson) .

102 I bi d . , at pp . 500- 01 .
103 I bi d. , at p . 494 . -

1 ° 4 16i d . , at pp . 496 ( per Lor d At ki nson) , 501 ( per Lor d Gor el l ) , 503 ( per Lor d Shaw) .
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undesi r abl e devel opment i n vi ew of t he speci al pr ocedur al and pl eadi ng
r ul es i n def amat i on cases .

Addi s v . Gr amaphone Co . has convent i onal l y been i nt er pr et ed as an
uncompr omi si ng deni al of damages f or i nt angi bl e l oss i n br each of cont r act
cases . Yet , when i t i s cl osel y exami ned, i t har dl y pur por t s t o go beyond
unl awf ul di smi ssal and t her e i s no cl ear and gener al st at ement t hat t he l aw
of cont r act pr ot ect s onl y t angi bl e i nt er est s . On t he ot her hand, t her e i s not
t o be f ound i n t he case any concessi on t hat t he r esul t s i n i ndi vi dual cases ar e
det er mi ned by t he r emot eness r ul es, so t hat whet her a def endant i s l i abl e t o
pay compensat i on f or i nt angi bl e l osses shoul d t ur n upon t he knowl edge
conveyed, or t o be i mput ed, t o hi mat t he dat e of t he cont r act . ' ° 5 Once i t i s
conceded t hat t he br unt of cont r ol l i ng i nt angi bl e l oss cl ai ms f al l s on t he
r emot eness r ul es, t he scene i s set f or t he ext ensi ve vi ndi cat i on of such
cl ai ms . I ndeed, si nce t hi s i s t he di r ect i on t aken by t he common l aw i n
r ecent year s, i t i s usef ul br i ef l y t o r ehear se t hese r ul es .

Af t er mor e t han a cent ur y of j udi ci al r ef i nement si nce t he r ul es of
r emot eness wer e l ai d down i n 1854 by t he Cour t of Exchequer i n Hadl ey v .
Baxendal e, 106 i t i s now possi bl e t o say t hat a def endant wi l l have t o pay
damages f or l oss t hat t he par t i es r easonabl y cont empl at ed as bei ng l i abl e
( or not unl i kel y) t o r esul t f r oma br each of t he cont r act . I ° ' Thi s r ul e di f f er s
f r omt he t or t i ous r ul e, t hat a def endant i s l i abl e f or l oss t hat was r easonabl y
f or eseeabl e, i n t wo r espect s . Fi r st , i t i s nowest abl i shed t hat t he degr ee of
pr obabi l i t y r equi r ed f or a successf ul cl ai m i n cont r act i s hi gher t han t hat
r equi r ed of a t or t cl ai mant , t hough a cont r act pl ai nt i f f by no means has t o
show t hat t he l oss was mor e l i kel y t o occur t han not . ' ° s Secondl y, t he
r easonabl e cont empl at i on t est i n cont r act i s based on what t he def endant
knew or shoul d have known at t he dat e of t he cont r act , not at t he dat e of
br each . ' o9 I n pr i nci pl e, t her ef or e, a subsequent di scl osur e of i nf or mat i on
t o t he def endant shoul d not af f ect t he scope of t he def endant ' s l i abi l i t y . I f

105 See Dawson, l oc. ci t . , f oot not e 89 who ar gues t hat t he ef f ect of Addi s i s t o pr event
gener al damages cl ai ms f or i nt angi bl e i nj ur i es f r om even bei ng consi der ed under t he
r emot eness r ul es, except i n a l i mi t ed number of cases : see pp . 242- 43 .

106 ( 1854) , 9 Ex . 341, 156 E. R. 145 .

[ Vol . 62

' ° 7 Thi s st at ement can be made on t he basi s of t he r ef i nement of t he r ul es or r ul e i n
Kouf os v . C. Czar ni komLt d. ( The Her on 11) , [ 1969] 1 A. C. 350, 11967] 3 Al l E. R. 686
( H. L . ) .

' ° $ See t he di scussi on of Vi ct or i a Laundr y ( Wi ndsor ) Lt d . v . Newman I ndust r i es Lt d. ,
[ 194912 K. B. 528, [ 194911 Al l E. R. 997 ( C. A . ) , i n The Her on11, i bi d . , at pp . 389 ( A. C. ) ,
694 ( Al l E. R. ) , per Lor d Rei d, 425 ( A. C. ) , 717 ( Al l E. R. ) , per Lor d Upj ohn .

l 09 The r easons f or t hi s emer ge most cl ear l y i n Br i t i sh Col umbi a and Vancouver ' s
I sl and Spar , Lumber , andSaw- Mi l l Co . v . Net t l eshi p ( 1868) , L. R. 3 C. P . 499 wher e, at p .
508, Wi l l es J . st at es : " [ O] ne of t wo cont r act i ng par t i es ought not t o be al l owed t o obt ai n an
advant age whi ch he has not pai d f or " ; and: " The knowl edge must be br ought home t o t he
par t y sought t o be char ged, under such ci r cumst ances t hat he must know t hat t he per son he
cont r act s wi t h r easonabl y bel i eves t hat he accept s t he cont r act wi t h t he speci al condi t i on
at t ached t o i t " ( at p . 509) . See al so Hor ne v . Mi dl andRai l way Co . ( 1873) , L. R. 8 C. P. 131 .
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an expl anat i on i s sought f or t hi s appar ent l y st r ange posi t i on, i t canbe gi ven
on t he basi s of secondar y obl i gat i on t heor y, 1 ' ° whi ch sees t he obl i gat i on t o
pay damages f or br each of cont r act as st emmi ng f r oman i mpl i ed cont r ac-
t ual under t aki ng, r at her t han f r oma l i abi l i t y i mposed ex j ur i s . " ` Adi scl o-
sur e by t he pl ai nt i f f t o t he def endant af t er t he cont r act has been ent er ed i nt o
wi l l t her ef or e be i nef f ect ual i n enl ar gi ng t he def endant ' s spher e of l i abi l i t y,
unl ess pr esumabl y i t meet s t he t est of a bi ndi ng var i at i on of cont r act . Thi s
woul d i n pr i nci pl e r equi r e f r esh consi der at i on t o move f r omt he pl ai nt i f f f or
t he def endant ' s enl ar ged under t aki ng, and i s unl i kel y t o ar i se i f i nf or mat i on
i s mer el y conveyed t o t he def endant .

The i nt r i caci es of t hi s f or mul at i on of t he cont r act r emot eness r ul es
shoul d not be di smi ssed as compl ex and i r r el evant f or mal i sml acki ng any
pr act i cal appl i cat i on . As we shal l see when r ecent unl awf ul di smi ssal cases
ar e di scussed, t he need t o showr easonabl e cont empl at i on at t he dat e of t he
cont r act i s i n danger of bei ng over l ooked . Ther e i s, however , a st r and of
opi ni on t hat r egar ds t he st at ed di f f er ence i n t he degr ee of pr obabi l i t y of t he
t or t i ous and cont r act ual r ul es of r emot eness of damage as bei ng t oo
semant i cal l y . subt l e t o gr asp . 112 Thi s devel opment may be seen as an
of f shoot of t he t endency of t or t and cont r act t o ovei r l ap, 11 3 a phenomenon
whi ch shoul d be bor ne i n mi nd when t he r ecent cases on i nt angi bl e l oss i n
cont r act ar e assessed, si nce i t encour ages_a compar i son of cont r act ual and
t or t i ous l i abi l i t y .

Though Jar vi s v . Swans Tour 114 was not t he f i r st case i n r ecent year s
t o awar d cont r act ual damages f or an i nt angi bl e l oss t r anscendi ng physi cal

110 Lor d Di pl ock i s t he l eadi ng j udi ci al exponent of t hi s t heor y . See hi s j udgment s i n :
Har dwi ck Game Far m v . Suf f ol k Agr i cul t ur al Poul t r y Pr oducer s Associ at i on, 11966] 1
W. L . R. 287, sub . nom. Kendal l ( Henr y) &Sons v . Li l l i co ( Wi l l i am) &Sons Lt d . , [ 196611
Al l E. R. 309 ( C . A. ) ; R. V. War d Lt d . v . Bi gnal l , [ 196711 Q. B. 534, 1196712 Al l E. R. 449
( C. A . ) ; Lep Ai r Ser vi ces Lt d . v . Rol l oswi n I nvest ment s Lt d . , 11973] A. C. 331, sub nom.
Moschi v . Lep Ai r Ser vi ces Lt d . , [ 1971] 3 Al l E. R . 45 ( H . L . ) ; andPhot o Pr oduct i on Lt d. v .
Secur i cor Tr anspor t Lt d . , [ 1980] A. C. 827, 11980] 1 Al l E. R. 556 ( H . L . ) .

111 I t i s har d t o agr ee wi t h t he t hesi s advanced by, Dawson, l oc . ci t . , f oot not e 89, who
ar gues t hat , whi l e t he Addi s case, supr a, f oot not e 100, excl udes t he possi bi l i t y of gener al
damages f or i nt angi bl e l osses i n cer t ai n cases, a per mi ssi bl e except i on t o t hi s concer ns cases
wher e t he def endant speci f i cal l y under t akes not t o cause an i nt angi bl e i nj ur y : see, at p . 245 .
Cont r act l aw has l ong downpl ayed any di st i nct i on bet ween expr ess and i mpl i ed under t ak-
i ngs, and an expl i ci t conveyal of i nf or mat i on t o t he def endant , cl ear l y i nf or mi ng hi mt hat
emot i onal di st r ess wi l l r esul t f r om hi s br each of cont r act , shoul d be enough t o f i x hi mwi t h
l i abi l i t y f or i nt angi bl e l oss on t he basi s of an under t aki ng t o answer f or i t : see Newel l v .
Canadi an Paci f i c Ai r l i nes Lt d. ( 1976) , 74 D. L . R. ( 3d) 574, 14 O. R. ( 2d) 752 ( Ont . Co .
Ct . ) , whi ch Dawson r egar ds as wr ongl y deci ded : i bi d . , at p . 256 . For f ur t her di scussi on of
Newel l , see t he t ext , i nf r a, commenci ng at f oot not e 124 .

See, H. Par sons ( Li vest ock) Lt d. v . Ut t l eyI ngham &Co . , [ 1978] Q. B. 791, [ 1978[
I Al l E. R. 525 ( C . A. ) , per Lor d Denni ngM. R. ; and Ki enzl e v . St r i nger ( 1981) , 130 D. L . R.
( 3d) 272 ( Ont . C. A . ) .

113 Br i dge, l oc . ci t . , f oot not e 16 .
114 Supr a, f oot not e 14. See al so Jackson v . Hor i zon Hol i days Lt d . , 119751 1 W. L . R.

1468, [ 197513 Al l E. R. 92 ( C. A . ) . Ther e have been a number of Canadi an hol i day cases
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i nconveni ence, ' ' 5 i t has pr oved t o be t he most aut hor i t at i ve and so can be

t aken as t he st ar t i ng- poi nt f or a di scussi on of t he moder n l aw. The pl ai nt i f f

si gned up f or a hol i day i n t he Swi ss Al ps . He was gi ven numer ous pr omi ses

about t he ser vi ces and ent er t ai nment s pr ovi ded i n t he hot el , many of whi ch

wer e unt r ue . The pl ai nt i f f ' s hol i day was r ui ned and he was hel d ent i t l ed t o

r ecover on t he gr ound i nt er al i a t hat t he f al se st at ement s i n t he hol i day

br ochur es wer e war r ant i es .

The t r i al j udge awar ded t he pl ai nt i f f hal f t he cost of hi s hol i day as

damages . The Engl i sh Cour t of Appeal t hought t hi s i nsuf f i ci ent . Looki ng

at t he mat t er " br oadl y" - no doubt i n t he way t hat a j ur y woul d l ook at i t

- Lor d Denni ng M. R. t hought t he pl ai nt i f f ent i t l ed t o r ecover a sum

appr oxi mat el y equal t o t wi ce t he cost of t he hol i day . I n hi s opi ni on,

damages coul d be awar ded i n cont r act " f or t he di sappoi nt ment , t he di s-

t r ess, t he upset and f r ust r at i on" caused by t he br each of cont r act . The

pl ai nt i f f ' s pur pose was not mer el y t o spend t i me i n a Swi ss hot el , but t o

" enj oy hi msel f wi t h al l t he f aci l i t i es whi ch t he def endant s sai d he woul d

have . . . . . .

Jar vi s v . Si vans Tour s made i t pl ai n t hat t her e was no r ul e of l aw t hat

damages wer e unavai l abl e i n cont r act f or i nt angi bl e l oss . Ever yt hi ng

t ur ned on t he appl i cat i on of t he r emot eness r ul es t o par t i cul ar ci r cumst

ances . I n t he pr esent case, t he pl ai nt i f f ' s l oss of enj oyment was wel l wi t hi n

t he cont empl at i on of t he hol i day oper at or s : enj oyment was what t hey deal t

i n and enj oyment was what t hey pr omi sed . " '

Though a ver y di f f er ent case on i t s f act s, Heywood v . Wel l er s'
` s

i s

si mi l ar t o Jar vi s i n t hat t he per f or mance pr omi sed by t he cont r act was so

cl osel y r el at ed t o t he pl ai nt i f f ' s peace of mi nd t hat emot i onal di st r ess was

not mer el y a possi bl e consequence of a br each of cont r act by t he def endant ,

but t he ver y ki nd of consequence t hat a br each of cont r act was l i kel y t o

i ncl udi ng Keks v . Esqui r e Pl easur e Tour s Lt d. , 11974] 3 W. W. R. 406 ( Man . Co . Ct . )
( some el ement of doubl e r ecover y) -, Pi t zel v . Saskat chewan Mot or Cl ub Tr avel Agency Lt d.
( 1983) , 149 D. L . R. ( 3d) 122 ( Sask . Q. B . ) : St r i nger v . Domhar Tr avel Agenci es Lt d.
( 1983) , 20 A. C. W. S . ( 2d) 42 ( Ont . Co . Ct . ) .

115 The ear l i er aut hor i t i es ar e col l ect ed i n F. D. Rose, Cont r act - Damages- Non-
Pecuni ar y Losses- I nj ur ed Feel i ngs and Di sappoi nt ment - Remot eness ( 1977) , 55 Can.
Bar Rev. 333, at f oot not e 8 . See al so Dawson, l oc . ci t . , f oot not e 89, who deal s wi t h a r ange
of cases t hat di d not r un count er t o Addi s, supr a, f oot not e 100 .

11' Supr a, f oot not e 14, per Lor d Denni ng M. R. , at pp . 238 ( Q. B . ) , 74 ( Al l E. R. ) .
117 " The r i ght measur e of damages i s t o compensat e hi mf or t he l oss of ent er t ai nment

and enj oyment whi ch he was pr omi sed and whi ch he di d not get " : i bi d. , per Lor d Denni ng
M. R. , at pp . 238 ( Q. B. ) . 75 ( Al l E. R . ) . " The cour t i s ent i t l ed, and i ndeed bound, t o
cont r ast t he over al l qual i t y of t he hol i day so ent i ci ngl y pr omi sed wi t h t hat whi ch t he
def endant s i n f act pr ovi ded" : i bi d . , per Edmund Davi es L. J . , at pp . 239 ( Q. B. ) , 76 ( Al l
E. R . ) .

118 Supr a, f oot not e 15 . See al so Mat t hews v . I nsur ance Cor por at i on of Br i t i sh
Col umbi a ( 1981) , 10 A. C. W. S . ( 2d) 227 ( B. C. S. C. ) ( cl ai m f or damages f or ment al
angui sh caused by di f f i cul t i es of negot i at i on l eadi ng t o l i t i gat i on ; act i on di smi ssed) .
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br i ng about . 119 The case concer ned a f i r m of sol i ci t or s t hat was so di l at or y
i n t aki ng st eps t o pr ot ect by i nj unct i on a woman f r om mol est at i on by a
f or mer mal e f r i end t hat . . she was subj ect ed t o a l engt hy per i od of " ment al
di st r ess and upset " . Accor di ng t o Lor d penni ng M. R. : " Her e t he sol i ci -
t or s wer e empl oyed t o pr ot ect her f r ommol est at i on causi ng ment al di s-
t r ess- and shoul d be r esponsi bl e i n damages f or t hei r f ai l ur e" . 120 Appl y-
i ng t he r emot eness r ul es, t he cour t hel d t hat t he pl ai nt i f f was ent i t l ed t o
r ecover damages f or her di st r ess and set t he f i gur e at £150, t he ver y sumshe
had cl ai med . James L. J . made i t pl ai n t hat i t was not al ways t he case " t hat a
f ai l ur e by t he sol i ci t or t o per f or m t he cont r act wi l l f or eseeabl y occasi on
vexat i on, f r ust r at i on or di st r ess" ' 12 1 and appr oved t he ear l i er r esul t i n
Cook v . Swi nf en, 122 whi ch had deni ed damages f or a ner vous br eakdown
suf f er ed by a woman whose sol i ci t or had negl i gent l y f ai l ed t o conduct a
pr oper def ence t o di vor ce pr oceedi ngs br ought by t he husband . Though t he
sol i ci t or i n Cook under st ood t hat hi s cl i ent was a hi ghl y st r ung woman, he
had no r eason t o know t hat she had had " one ner vous br eakdown af t er
anot her " . The cour t was of t he opi ni on t hat , i f t hi s par t i cul ar f act or had
been di scl osed t o t he sol i ci t or at t he t i me of t he cont r act , t he appl i cat i on of
t he r easonabl e cont empl at i on r ul e mi ght have made t he sol i ci t or l i abl e . 123
I f one makes t he per f ect l y r easonabl e assumpt i on t hat a nor mal per son i n
t he posi t i on of t he pl ai nt i f f i n Cook woul d have exper i enced some degr ee of
upset and annoyance, a compar i son of Heywood and Cook suggest s t hat t he
r emot eness r ul es ar e not sat i sf i ed mer el y because some degr ee of i nt angi bl e
l oss i s f or eseeabl e . Rat her , i t seems t hat f or such a l oss t o be compensabl e,
i t must cr oss a t hr eshol d of gr avi t y or pr obabi l i t y or a . combi nat i on of t he
t wo i n or der t o be r egar ded as a l oss at al l .

I n t he appl i cat i on of t he r emot eness r ul es, pr obabi l i t y i s af f ect ed by
one par t y' s di scl osur e t o t he ot her , and di scl osur e i s a t heme whi ch emer ges
i n cases i nvol vi ng car r i er s and t he l i ke . Whi l e t he knowl edge i mput ed t o a
car r i er mi ght not be enough i n some cases t o subj ect hi mt o l i abi l i t y f or
emot i onal di st r ess under t he r emot eness r ul es, speci al di scl osur e at t he dat e
of t he cont r act can make a di f f er ence . Thi s emer ges f r om t he car ef ul
j udgment of Judge Bor i ns i n Newel l v . Canadi an Paci f i c Ai r l i nes Lt d. , 124

119
Heywood v . Wel l er s, supr a, f oot not e 15, i s i n a si mi l ar vei n . Her ber t Cl ayt on &

Jack Wal l er Lt d . v . Ol i ver , [ 1930] A. C. 209 ( H. L . ) ( r epudi at i on by i mpr esar i o of ar t i st ' s
per f or mi ng engagement ) and Wi l son v . Uni t ed Count i es Bank Lt d . , [ 1920] A . C. 102 ( H. L. )
( cont r act ual obl i gat i on t o mai nt ai n a cl i ent ' s cr edi t and r eput at i on) .

Supr a, f oot not e 15, at pp . 459 ( Q. B . ) , 307 ( Al l E. R. ) .
121

I bi d . , at pp . 461 ( Q. B. ) , 308 ( Al l E. R. ) .
122

[ 196711 W. L . R. 457, [ 1967] 1 Al l E. R. 299 ( C. A. ) . See al so Kol an v . Sol i ci t or

( 1969) , 7 D. L . R. ( 3d) 481, [ 1970] 1 O. R. 41 ( Ont . H. C. ) .
123 I bi d . , at pp, 462 ( W. L . R. ) , 303 ( Al l E. R. ) . ( per Lor d Denni ng M. R. , wi t h whose

j udgment Dankwer t s and Wi nn LJL concur r ed) .
124 ( 1976) , 74 D. L. R . ( 3d) 574, 14 O. R. ( 2d) 752 ( Ont . Co . Ct . ) . For si mi l ar cases,

see Chappel l v . Br i t i sh Ai r ways Boar d ( 1981) , 9 A. C. W. S . ( 2d) 99 ( Ont . Pr ov . Ct . ) ,
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t he f i r st Canadi an case t o expl or e at l engt h t he non- pecuni ar y l oss pr obl em
i n cont r act . I n t hat case, t he pl ai nt i f f s, at t he t i me of pur chasi ng t i cket s t o
Mexi co Ci t y, l ef t ai r l i ne r epr esent at i ves i n no doubt about t he i mpor t ance
t hey at t ached t o t he wel f ar e of t hei r t wo l ap dogs . They of f er ed t o pur chase
t he ent i r e f i r st - cl ass sect i on of t he ai r cr af t t o accommodat e t hemsel ves and
t hei r dogs, but wer e r equi r ed by t he def endant s t o consi gn t he ani mal s t o
t he car go hol d, wher e evapor at i ng dr y i ce suf f ocat ed one of t he dogs and
al most ki l l ed t he ot her . The pl ai nt i f f s t hemsel ves wer e, t o t he knowl edge of
ai r l i ne r epr esent at i ves, i n a f r agi l e st at e of heal t h and t hey cl ai med dam-
ages, i nt er al i a, f or t he " angui sh, l oss of enj oyment of l i f e and sadness"
r esul t i ng f r om t he def endant ' s br each of cont r act i n f ai l i ng t o del i ver t he
dogs saf e and sound i n Mexi co Ci t y . Appl yi ng t he r emot eness r ul es, Judge
Bor i ns f ound f or t he pl ai nt i f f s and awar ded t hem-$500 f or t hi s head of l oss .

Judge Bor i ns' j udgment i s i nt er est i ng t oo f or i t s r ef er ence t o t he
di st i nct i on bet ween commer ci al l osses and emot i onal l osses, whi ch i m-
pl i ci t l y r ecogni zes an under l yi ng di st i nct i on bet ween commer ci al and
consumer cont r act s . Thus he sai d : 125

To t he ext ent t hat one concept ual i zes damages f or br each of cont r act i n t er ms of
commer ci al l osses onl y, t her e can be l i t t l e quar r el wi t h t he pr oposi t i on t hat , i n
or di nar y commer ci al set t i ngs, onl y commer ci al l osses ar e as a r ul e wi t hi n t he
cont empl at i on of t he par t i es as a l i kel y consequence of br each and so bar gai ned f or
wi t hi n t he Hadl ey v . Bavendal e t est .

Any di st i nct i on bet ween commer ci al and consumer mat t er s i s unl i kel y t o
pr ovi de a uni ver sal sol vent f or t he admi ssi bi l i t y of emot i onal l oss cl ai ms I zb

and wi l l have t o be t emper ed by t he appl i cat i on of t he r emot eness r ul es t o
i ndi vi dual ci r cumst ances and i n par t i cul ar by t he el ement of di scl osur e . I f
Heywood v . Wel l er s and Jar vi s v . Si van Tour s can be seen as cases wher e
non- commer ci al i nt er est s i n t he per f or mance of a cont r act wer e evi dent
f r omt he nat ur e of t he cont r act i t sel f , Newel l i s a case wher e t hei r exi st ence
i s br ought expl i ci t l y t o t he at t ent i on of t he def endant . Qui t e wher e one
shoul d cl assi f y empl oyment cont r act s i s not obvi ous, par t i cul ar l y si nce any
bel i ef t hat t he r el at i onshi p of empl oyee and empl oyer i s commer ci al and
i mper sonal i s f ast r ecedi ng .

Duender v . Ai r Canada ( 1980) , 2 A. C. W. S. ( 2d) 282 ( Al t a . Q. B . ) and Ful l er v . Heal eY
Tr anspor t at i on" Lt d . ( 1978) , 92 D. L . R . ( 3d) 277, 22 O. R . ( 2d) 118 ( Ont . Co . Ct . ) . Cases
i nvol vi ng t he hi r e of goods f or hol i day pur pose ar e El der v . Koppe ( 1974) , 53 D. L . R. ( 3d)
705, 15 N. S. R. ( 2d) 688 ( N . S . T . D . ) and Tayl or v . Cont i decor Lt d . ( 1981) , 11 A. C . W. S .
( 2d) 259 ( Ont . Co . Ct . ) . These cases i nvol ve mot or homes and i t i s a r el at i vel y shor t st ep
f r om t hem t o cases i nvol vi ng t he pur chase of a home whose def ect s occasi on ment al
angui sh : Per r y v . Si dne, N1 Phi l l i ps & Son, 119821 1 W. L . R. 1297, [ 198213 Al l E. R. 705
( C. A . ) , Wi ddr i ngt on v . Di cki nson ( 1982) . 133 D. L . R . ( 3d) 472 ( Ont . H. C. ) , wi t h whi ch
cont r ast Bar bour v . C. H . Heat i ng &Ai r Condi t i oni ng Lt d . ( 1981) , 7 A. C. W. S . ( 2d) 86
( Ont . H. C. ) .

12s I bi d . , at pp . 591 ( D. L . R. ) , 769 ( O. R. ) .
126 Thi s can be at t est ed t o by anyone who has consi der ed t he scope and pur pose of

consumer pr ot ect i on l egi sl at i on .
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I n r ecent year s t her e has been a r ash of cases deal i ng wi t h cl ai ms f or
emot i onal di st r ess ar i si ng out of wr ongf ul di smi ssal . I n t er ms of cont r act
t heor y, t hese cases ar e not at al l easy t o pl ace and one i s t empt ed t o
concl ude t hat , i n di f f i cul t economi c t i mes, cour t s ar e i ncr easi ngl y sym-
pat het i c t o t he i dea t hat cer t ai n br eaches of cont r act may per se const i t ut e
t or t s, and t o t he i dea t hat empl oyees of l ong- st andi ng have a pr opr i et ar y
r i ght t o t hei r j obs . Thi s may ser ve as some expl anat i on of why t he damages
awar ds i n some of t hese cases t ake a quant uml eap .

The sequence st ar t s wi t h Cox v . Phi l l i ps I ndust r i es Lt d . 127 wher e,
pr i or t o bei ng unl awf ul l y di smi ssed wi t h sal ar y i n l i eu of not i ce, t he
pl ai nt i f f had- i n br each of cont r act been demot ed t o a posi t i on of l esser
r esponsi bi l i t y i n t he company, t her eby exper i enci ng " depr essi on, vexa-
t i on and f r ust r at i on and i ndeed . . . i l l heal t h" . 12' Lawson J . , " [ d] oi ng t he
best I can" , 129 awar ded-t he pl ai nt i f f t he sumof £500 . No r eason was gi ven
by t he l ear ned j udge f or i gnor i ng Addi s, but he cl ear l y r el i ed on Jar vi s i n
subj ect i ng t he pl ai nt i f f ' s case t o t he nor mal r emot eness r ul es and was
doubt l ess assi st ed by t he f act t hat he was deal i ng wi t h demot i on r at her t han
di smi ssal .

I n t he l ast f ew year s, t he Canadi an common l aw cour t s have been
especi al l y act i ve i n t hi s ar ea . I n Pi l on v . Peugeot Canada Lt d . ,

130 t he
def endant di smi ssed a r egi onal ser vi ce manager who had been i n i t s
empl oyment or t hat of i t s deal er s f or al l of hi s wor ki ng l i f e . The pl ai nt i f f
emer ged as a ` company man' , " devot ed and unswer vi ngl y l oyal t o hi s
empl oyer " . 131 Gal l i gan J . concl uded t hat t wel ve mont hs was an appr opr i -
at e per i od of not i ce so t hat t he def endant was i n br each of cont r act f or
gi vi ng onl y t hr ee mont hs . Thi s l ef t t he j udge f r ee t o l evy damages f or t he
" vexat i on, f r ust r at i on, di st r ess and anxi et y" exper i enced by t he pl ai nt i f f
when hi s wor l d col l apsed, f or whi ch he awar ded damages of $7, 500 .

Nowt hi s seems ext r aor di nar y . I t cannot ser i ousl y be supposed t hat an
appl i cat i on of t he r emot eness r ul es based on t he r easonabl e cont empl at i on
of t he par t i es at t he dat e of t he cont r act woul d have pr oduced such a r esul t :
ever yt hi ng t ur ned on t he empl oyer ' s knowl edge of i t s empl oyee at t he dat e

127 [ 197611 W. L . R. 638, [ 197613 Al l E. R. 161 ( Q. B . D . ) . A mat er i al l y si mi l ar case
i nvol vi ng expul si on f r om a t r ade uni on, i s Ti ppet t v . I nt er nat i onal Typogr aphi cal Uni on
Local 226 ( 1976) , 71 D. L . R. ( 3d) 146, [ 1976] 4W. W. R. 460 ( B. C. S . C. ) , wher eAddi s was
di st i ngui shed as r el at i ng, sol el y t o commer ci al pur poses and Jar vi s r el i ed on .

128 I bi d . , at pp . 644 ( W. L . R. ) , 166 ( Al l E. R. ) . See al so DHSS v . Sout h East Thames
Regi onal Heal t h Aut hor i t y ( 1983) , The Ti mes, December 13 ( Q. B. D. ) ( doct or suspended
by empl oyer f or not submi t t i ng t o medi cal i nspect i on) .

129 I bi d . Thi s i s a most common r ef r ai n i n t hese cases .
130 ( 1980) , 114 D. L . R. ( 3d) 378, 29 O. R. ( 2d) 711 ( Ont . H. C. ) . See al so Gr ant v .

MacMi l l anBl oedel I ndust r i es Lt d. ( 1982) , 16A. C. W. S . ( 2d) 91( Ont . H. C. ) . But seePeso
Si l ver Mi nesLt d . v . Cr opper , [ 19661 S. C. R. 673, ( 1966) , 58 D. L . R. - ( 2d) 1 per cur i am, at
p. 684, wher e Addi s, supr a, f oot not e 100, was t aci t l y appr oved .

131 I bi d . , at pp . 379 ( D. L . R. ) , 712 ( O. R: ) .
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of br each . Nor i s i t at al l easy t o see howr ecei vi ng t hr ee mont hs' i nst ead of
t he r equi r ed t wel ve mont hs' not i ce coul d have i nduced i n t he pl ai nt i f f
f eel i ngs of " acut e anxi et y" wi t h accompanyi ng physi cal sympt oms . I t was
not t he br each but t he l oss of hi s j ob t hat i nj ur ed t he pl ai nt i f f , and t hat
di smi ssal coul d have been engi neer ed by l awf ul means . Unl i ke Addi s,
t her e appear ed t o be no humi l i at i ng aspect t o t he di smi ssal t hough t he
l ear ned j udge, keen t o avoi d t he char ge t hat he was l evyi ng puni t i ve
damages, f ound t hat t he def endant di smi ssed t he pl ai nt i f f " cal l ousl y,
suddenl y and ar bi t r ar i l y" . 132 Al l t hat t hi s concat enat i on of pej or at i ves t el l s
us i s t hat t he empl oyer di d not t ake t i me t o pr epar e t he pl ai nt i f f f or har sh
r eal i t y .

One can easi l y di smi ss Pi l on as an exampl e of sent i ment al j udi ci al
i nt er vent i on gr ant i ng j ob secur i t y but l awyer s have t o assi mi l at e devel op-
ment s such as t hese i nt o a r at i onal schema i f t hey ar e not t o be di smi ssed as
i sol at ed aber r at i ons . Consequent l y, i f t he r esul t i n Pi l on i s t o be j ust i f i ed,
t her e seem t o be t wo possi bi l i t i es : f i r st , t hat t he case be r egar ded as an
enl ar ged exampl e of t he t or t of wi l f ul i nf l i ct i on of emot i onal di st r ess or t he
t or t of negl i gence ; 133 and secondl y, t hat i n empl oyment cont r act s t her e i s
an i mpl i ed t er m t hat an empl oyer , even when l awf ul l y di schar gi ng hi s
empl oyee, wi l l do so wi t h t act and humani t y, possi bl y wi t h t he super added
obl i gat i on of assi st i ng t he empl oyee' s r ei nt egr at i on i nt o t he wor k f or ce . 134

Pi l on i s not expl i ci t aut hor i t y f or ei t her of t hese appr oaches but i n f ut ur e
year s i t may wel l be t r eat ed as an aut hor i t y i n f avour of t he second of t hem.

Si gns of a r eact i on agai nst Pi l on ar e evi dent i n t he deci si on of
Saunder s J . i n Bohemi er v . St or wal I nt er nat i onal I nc . 135 The pl ai nt i f f was
di smi ssed af t er wor ki ng f or t he def endant i n var i ous non- manager i al
capaci t i es f or t hi r t y- f i ve year s . The di smi ssal t ook t he f or mof a br i ef l et t er
del i ver ed by t axi t o t he pl ai nt i f f ' s house and was ef f ect i ve on t he same day .
A cheque f or ei ght weeks' sever ance pay was subsequent l y sent but t he
pl ai nt i f f was at no t i me cont act ed by anyone f r omwor k about hi s di smi ssal
or f ut ur e empl oyment . Saunder s J . , havi ng concl uded t hat t he pl ai nt i f f was

132
I bi d . , at pp . 384 ( D. L . R. ) , 716 ( O. R . ) .

133 See Wi l ki nson v . Downt on, [ 1897] 2 Q. B. 57 ( Q. B . D . ) ; Bi el i t ski v . Obadi ak
( 1922) , 65 D. L . R. 627, 11922] 2 W. W. R . 238 ( Sask . C. A. ) ; Pur dv v . Woznesenskv, ( 1937]
2 W. W. R . 116 ( Sask . C. A. ) . The enl ar gement of t he t or t woul d l i e i n i t s ext ensi on t o cases
of non- physi cal damage and t he possi bi l i t y i s i mpl i ci t i n t he j udgment of Saunder s J . i n
Bohemi er v . St onval I nt er nat i onal I nc . ( 1982) , 142 D. L . R. ( 3d) 8, 40 O. R. ( 2d) 264 ( Oat .
H. C . ) , var i ed on appeal ( 1983) , 4 D. L . R. ( 4t h) 383 ( Oat . C. A. ) .

134 That t her e ar e si gns of such an i mpl i ed t er m emer gi ng shows how f ar we have
t r avel l ed si nce Li st er v . Romf or d I ce do Col d St or age, [ 1957] A. C. 555, 11957] 2 Al l E. R.
125 ( H. L . ) , whi ch st i l l r epays car ef ul r eadi ng, especi al l y f or t he candi d r evel at i ons t hat

i mpl yi ng t er ms i nt o cont r act s f or t he sake of busi ness ef f i cacy i s posi t ed on t he demands of ,
f or exampl e, empl oyment cont r act s as a cl ass, r at her t han empl oyment cont r act s i ndi vi dual -
l y consi der ed .

135
Bohemi er v . St onval I nt er nat i onal I nc . , supr a, f oot not e 133 .
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ent i t l ed t o ei ght mont hs' not i ce, conf essed t hat he woul d have been mor e
comf or t abl e deal i ng wi t h t he pl ai nt i f f ' s emot i onal di st r ess cl ai m i f i t had
been f r amed i n negl i gence 136 and he not ed t he di f f i cul t y of est abl i shi ng t hat
t he di st r ess f l owed f r om t he br each of cont r act r at her t han t he f act of
di smi ssal . ' 3' Never t hel ess, t he l ear ned j udge f ound t hat t he " col d and
per f unct or y" manner of di smi ssal aggr avat ed t he ment al suf f er i ng i nevi t a-
bl y pr oduced by t he i nadequat e per i od of not i ce . ' 38 Doi ng t he best he
coul d, t he l ear ned j udge f i xed damages under t hi s head at $1, 500, a sum
consi der abl y bel ow t hat awar ded i n Pi l on .

Even t hough Bohemi er dr aws at t ent i on t o t he i nadequaci es of Pi l on,
one i s st i l l l ef t wi t h t he di f f i cul t y posed by t he l i kel i hood t hat t he pl ai nt i f f ' s
di st r ess woul d have been j ust as pr onounced i f t he " col d and per f unct or y"
l et t er had pr omi sed an adequat e per i od of pay i n l i eu of not i ce . Can i t r eal l y

be sai d t hat a f ai l ur e t o t ender t he necessar y amount of money pr oduces
emot i onal di st r ess? Al l t hat Bohemi er accompl i shes i s t o conf i ne a some-
what i r r at i onal and cover t cl ai m wi t hi n f i nanci al l y t ol er abl e bounds .

I t i s not easy t o pr edi ct t he f ut ur e of t hese unl awf ul di smi ssal cases .
Pi l on by no means r epr esent s t he j udi ci al consensus . I ndeed, t her e ar e
f ur t her si gns of r eact i on i n deci si ons demandi ng cogent evi dence of ment al
di st r ess, 139 or somet hi ng i n t he nat ur e of a speci al r el at i onshi p bet ween
empl oyer or empl oyee, l oo or a speci al under t aki ng at t he t i me of t he
cont r act t o answer f or ment al di st r ess pr oduced by a br each of cont r act . 141

I n a si mi l ar vei n i s t he r ecent deci si on of t he Ont ar i o Cour t of Appeal i n
Br own v . Wat er l oo Regi onal Boar d of Commi ssi oner s of Pol i ce, 142 whi ch
di spl ays a di st i nct host i l i t y t o t he awar d of damages f or emot i onal di st r ess .
The cour t st at ed t hat i t was wi t hi n t he r easonabl e expect at i on of par t i es t o
an " or di nar y commer ci al t r ansact i on" t hat t he di sappoi nt ed par t y woul d
suf f er r age and f r ust r at i on but woul d be sat i sf i ed wi t h a r ecover y of hi s

136 I bi d. , at pp . 18 ( D. L . R. ) , 273 ( O. R. ) . But how easy i s i t t o awar d damages f or
di st r ess f al l i ng shor t of shock i n t he t or t of negl i gence? Supr a, f oot not e 25 and accompany-
i ng t ext .

137
I bi d. The need t o est abl i sh a causal l i nk bet ween br each and di st r ess has al so been

made f or cef ul l y by t he Ont ar i o Cour t of Appeal i n Br own v . Wat er l oo Regi onal Boar d of '

Commi ssi oner s of Pol i ce ( 1983) , 150 D. L . R. ( 3d) 729, 43 O. R. ( 2d) 113, andby Wal l ace J .
i n Fi t zgi bbons v . West pr es Publ i cat i ons Lt d . ( 1983) , 3 D. L . R. ( 4t h) 366 ( B. C. ) .

138
Supr a, f oot not e 135 at pp . 18 and 19- 20.

139 See Cr i ngl e v . Nor t her n Uni on I nsur ance Co . ( 1981) , 124 D. L . R. ( 3d) 22
( B. C. S. C. ) .

	

'
140 See Vor vi s v . I nsur ance Cor por at i on of Br i t i sh Col umbi a ( 1982) , 134 D. L . R. ( 3d)

727 ( B . C. S . C. ) .
141 See Dobson v . T. Eat on Co . , 119831 1 W. W. R. 418, ( 1982) , 39 A. R. 354 ( Al t a .

Q. B . ) ( necessi t y of showi ng t hat cont r act pr ovi ded f or di st r ess damages, not t he case f or
most cont r act s of empl oyment ) .

142 ( 1983) , 150 D. L . R. ( 3d) 729, 43 O. R. ( 2d) 113 ( Ont . C. A. ) . Thi s case cl ear l y
l i mi t s t he r at her vague and negat i ve di ct um of t he Supr eme Cour t i n t he Peso Si l ver Mi nes

case, supr a, f oot not e 130 .
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f i nanci al l oss . 143 At one poi nt , t he cour t appr oved a passage f r omCor bi n' 44
whi ch comes cl ose t o st at i ng t hat , i n addi t i on t o bei ng suf f i ci ent l y f or esee-
abl e, damages f or ment al suf f er i ng must be t he pr oduct of a " want on or
r eckl ess" br each i n or der t o be r ecover abl e .

Yet , bef or e t he deci si on i n Br own has dr i ed on t he page, i t i s car ef ul l y,
assi duousl y, and at l engt h i gnor ed by a pui sne j udge i n Speck v . Gr eat er
Ni agar a Gener al Hospi t al , 144a deal i ng wi t h t he unl awf ul di smi ssal of a
nur se wi t h a hi st or y of - r eact i ve depr essi on" . Pur por t i ng t o f ol l owBr own,
Sout hey J . per f or ms t he vi r t uoso f eat of hol di ng t hat t he def endant s
commi t t ed a r eckl ess br each of cont r act i n good f ai t h . 144b Wor st of al l , t hey
di d not even gi ve her i nadequat e not i ce : t hev gave her no not i ce at al l when
t hey di smi ssed her f or what t hey t hought was cause . Hence, $20, 000 f or
t he l oss of f ut ur e i ncome t hat an adequat e per i od of not i ce woul d have
gi ven her ; $10, 000 f or t he cont i nui ng l oss of i ncome af t er t hat dat e caused
by her ment al st at e ; and $15, 000 f or suf f er i ng and l oss of enj oyment of l i f e .
So much f or Br own?

Gi ven t he pecul i ar ci r cumst ances of t hese empl oyment cases, and t he
nat ur e of t he r el at i onshi p bet ween an empl oyer and empl oyee, i t i s submi t -
t ed t hat t hey ar e not a saf e gui de i n char t i ng t he pr ogr ess of emot i onal
di st r ess cl ai ms i n ot her ar eas of t he l aw of cont r act . Runni ng t hr ough al l of
t hese cases, whet her openl y or sub r osa, i s t he quest i on whet her puni t i ve
damages can be awar ded f or a br each of cont r act , whi ch wi l l be deal t wi t h
l at er i n t hi s ar t i cl e

E. Revi ew of t he Ci vi l LawAut hor i t i es i n Cont r act

The avai l abi l i t y of " dommages mor aux" i n cont r act cases i s not so
wel l est abl i shed as i n del i ct . I ndeed, i t coul d not be sai d wi t h any gr eat
conf i dence t hat such damages wer e r ecover abl e accor di ng t o Fr ench j ur i s
pr udence unt i l af t er t he Second Wor l d War . I t can be sai d at t he out set t hat
t he di st i nct i on bet ween cont r act and del i ct seems l ar gel y i mmat er i al t o t he

143 I bi d. , at pp . 733 ( D. L . R. ) , 118 ( O. R. ) .
" I bi d. , at pp . 735- 736 ( D. L . R. ) , 120 ( O. R. ) : " I n my opi ni on t he cor r ect r ul e i s

st at ed i n Cor bi n . . . Vol . 5, p. 429, ci t i ng t he Rest at ement of t he Lawof Cont r act s, par a .
341, as f ol l ows :

" Ther e i s suf f i ci ent aut hor i t y t o j ust i f y t he st at ement t hat damages wi l l be awar ded f or
ment al suf f er i ng caused by t he want on or r eckl ess br each of a cont r act t o r ender
per f or mance of such a char act er t hat t he pr omi sor had r eason t o know when t he
cont r act was made t hat a br each woul d cause such suf f er i ng, f or r easons ot her t han
pecuni ar y l oss" .

Pr edi ct abl y, Sout hey J . i n t he l at er case of Speck v . Gr eat er Ni agar a Gener al Hospi t al
( 1983) , 2 D. L . R. ( 4t h) 84, 43 O. R . ( 2d) 611 ( Ont . H. C . ) t r eat s t hi s as t he r ul e, not mer el y a
r ul e. To a det er mi ned cour t , t he i nt r oduct i on of r eckl essness or want onness makes ver y
l i t t l e di f f er ence .

144a ( 1983) , 2 D. L . R. ( 4t h) 84, 43 O. R. ( 2d) 611 ( Ont . H. C. ) .
144b I bi d . , at pp . 91 ( D. L . R. ) , 618 ( O. R. ) .
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r ecover y of " dommages mor aux" i n pr i nci pl e, but di f f er ences at t he
t echni cal l evel bet ween t he t wo r egi mes may make t he di st i nct i on i mpor -
t ant i n pr act i cal t er ms . I t mi ght , f or exampl e, be i mpor t ant t o channel a
sol at i um dol or i s cl ai mi n cont r act , so as t o avoi d t he i mpact of Ar t i cl e 1056
of t he Quebec code . 145 The di f f er ent l i mi t at i on r ul es f or cont r act and f or
del i ct al so f avour t he f or mul at i on of a cl ai mi n çont r act . 146 Conver sel y, t he
i nci dence of t he causat i on r ul es may f avour t he f or mul at i on of a cl ai mi n
t er ms of del i ct : f or esi ght i s t est ed i n cont r act at t he dat e of f or mat i on,
wher eas t he f or esi ght component i n t he r equi r ement t hat del i ct ual i nj ur y be
" cer t ai n" i s assessed at t he dat e of t he cul pabl e conduct . " '

I n r ecent year s i n Quebec, t he doct r i nes of " cumul " and " opt i on" ,
concer ned r espect i vel y wi t h t he combi nat i on of and choi ce bet ween t he
di f f er ent r egi mes, have been hot l y debat ed . 148 The r ecent deci si on of t he
Supr eme Cour t i n TheNat i onal Dr yi ng Machi ner y Co . v . WabassoLt d. 14s

i s evi dence of a devel opi ng t r end t o al l ow t he pl ai nt i f f choi ce i n t he
f or mul at i on of hi s cl ai m. Fr ench j ur i spr udence i n t he ar ea of " dommage
mor al " has by no means been scr upul ous i n obser vi ng t he di st i nct i on
bet ween cont r act and del i ct , t he deci si on of t he Cour de Cassat i on i n t he
r acehor se case 150 bei ng t he most pr omi nent exampl e of t hi s .

Car bonni er 151 wr i t es t hat t he r ecover abi l i t y of " dommages mor aux"
i n cont r act cases was doubt ed i n t he ni net eent h cent ur y because i t was
t hought necessar y t hat t he obj ect of an obl i gat i on have a pecuni ar y i nt er est
f or t he cr edi t or of t hat obl i gat i on, " z an i dea ver y si mi l ar t o t he pr oposi t i on,
r ef er r ed t o above, t hat t he bar gai n t heor y of consi der at i on encour aged
common l awyer s t o vi ew cont r act i n pecuni ar y, commer ci al t er ms . The
t endency f or t he concept ual uni t y of " r esponsi bi l i t 6 ci vi l e" t o asser t i t sel f
i n t he t went i et h cent ur y has hel ped t o di spel t hi s not i on, and t he mi gr at i on

145 Supr a, f oot not e 79 and t he t ext accompanyi ng f oot not e 85 .
146 See Senez v . Chambr e d' I mmeubl e de Mont r eal , [ 1980] 2 R. C. S . 555 .
147 Supr a, f oot not es 31 and 65 .
148 " Le t er me ` cumul ' pr êt e égal ement à conf usi on en ce qu' i l pour r ai t l ai sser cr oi r e à

l a possi bi l i t é pour l e demandeur d' i nt ent er deux r ecour s l ui donnant ai nsi dr oi t à une doubl e
i ndemni sat i on du pr éj udi ce subi . Sur ce poi nt , au moi ns, t out l e monde est d' accor d : l a
vi ct i me ne saur ai t obt eni r deux f oi s l a r épar at i on d' un pr éj udi ce uni que . Enf i n, i l ar r i ve
souvent qu' on ut i l i se l e t er me ` cumul ' pour dési gner deux pr obl èmes pour t ant di st i nct s l ' un
de l ' aut r e: l ' opt i on ent r e l es r égi mes de r esponsabi l i t é et l e cumul de ces même r égi mes" :
Cr épeau, l oc . ci t . , f oot not e 8, at p . 529.

See Wabasso Lt d . v . The Nat i onal Dr yi ng Machi ner y Co . , [ 1981 ] 1 R. C . S . 578, and
t he symposi um deal i ng wi t h t he deci si on i n ( 1982) , 27 McGi l l L. J . 788- 914 .

149 I bi d .
150 Supr a, f oot not e 52 . I t mi ght , however , be not ed t hat l i t i gant s ar e unl i kel y t o dr aw

t he di st i nct i on i f i t does not pay t hemt o do so, and cour t s wi l l not i nsi st on i t bei ng dr awn by
l i t i gant s si nce i t i s not a quest i on of " or dr e publ i c" .

151 Op . ci t . , f oot not e 34 .
152 I bi d . , §§24 and 71 .
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i n Fr ench j ur i spr udence of car r i er s' 153 and doct or s' ' 54 l i abi l i t y f r omdel i ct
t o cont r act can onl y have f ost er ed t hi s pr ocess . Af ur t her f act or t hat mi ght
have del ayed t he r ecept i on of " dommage mor al " cl ai ms i s not ed by
Mazeaud . ' 55 Though t he appr opr i at e pr ovi si ons of t he Code Ci vi l r ef er
si mpl y t o " dommage" , i t was t he opi ni on of Domat ' 56 and Pot hi er , 157 an
opi ni on echoed i n l egi sl at i ve debat es l eadi ng t o t he adopt i on of t he Code
Ci vi l i n 1804, 158 t hat " dommage mor al " shoul d not be r ecover abl e si nce i t
coul d not have been r ecover ed i n Roman l aw. Not i ng t hat f i del i t y t o Roman
l aw was t he domi nant t heme i n t hese opi ni ons, Mazeaud def l ect s t hemwi t h
t he obser vat i on t hat t he opi ni ons of Domat and Pot hi er wer e based on a
mi sconcept i on of Roman l aw, whi ch i n r eal i t y di d al l ow " dommage
mor al " awar ds i n cont r act cases . 159

Never t hel ess, t her e has been a t endency f or cer t ai n aut hor s t o dr ag
t hei r f eet when di scussi ng cont r act cases . A Bel gi an aut hor , de Page, ' 6°
wr i t i ng as l at e as 1967, asser t s t hat " dommage mor al " r ecover y i n cont r act
i s cont r over si al . 161 a pr oposi t i on owi ng much t o hi s ci t at i on of ni net eent h
cent ur y aut hor s l i ke Laur ent , 162 Huc 163 and Baudr y- Lacant i ner i e . 164 Lau-
r ent , seei ng cont r act s as havi ng pecuni ar y i nt er est s f or t hei r obj ect s, i s
pr epar ed t o al l ow " dommage mor al " r ecover y onl y wher e t he " dommage
mor al " i ndi r ect l y br i ngs about a pecuni ar y l oss, f or exampl e, wher e a
banker wr ongf ul l y di shonour s hi s cl i ent ' s cheque, 165 i nt er est i ngl y enough
a case seen f or a l ong t i me as an except i onal exampl e of i nt angi bl e l oss
r ecover y at common l aw. 116 Moder n aut hor s t end t o f avour r ecover y . 167

153 Ci v . 21 nov . 1911 . ci v . 27 j anv . 1913, ci v . 21 avr i l 1913, D. 1913, 1, 249, not e
Sar r ut .

153 Ci v . 21 mai 1936 . D. 1936 . 88 .
155 or . ci t . , f oot not e 31 .
156 I bi d . , §§299 and 331 .
157 I bi d.
158 See t he r ef er ences t o t he l egi sl at i ve debat es i n Mazeaud, op . ci t . , f oot not e 31,

§331 .
159 I bi d .
160 Tr ai t é él ément ai r e de dr oi t ci vi l bel ge, vol . I I I ( 3r d ed . , 1967) .
161 I bi d. , §115 .
162 Pr i nci pes de dr oi t ci vi l , vol . XVI ( 1887) , §281 .
163 Comment ai r e t héor i que et pr at i que du Code Ci vi l , vol . VI I ( 1894) , §147 .
16a G. Baudr y- Lacant i ner i e de L. Bar de, Tr ai t é t héor i queet pr at i que de dr oi t ci vi l , Des

Obl i gat i ons ( 3r d ed . , 1907) , vol . 1 §§480- 81 .
I 65 Op . ci t . , f oot not e 162 .
166 See Rol i n v . St ewar d ( 1854) , 14 C. B . 595, 139 E. R. 245 ( C. P. ) and t he r emar ks

about t hi s ar ea of l i abi l i t y i n Addi s, supr a, f oot not e 100, at p. 491 ( per Lor d Lor ebur n
L. C. ) , and p . 495 ( per Lor d At ki nson) .

167 See f or exampl e Car bonni er , op . ci t . , f oot not e 34 §71 ; Mazeaud, op . ci t . , f oot not e
31, §§332 and 335 ; St ar ck, op . ci t . , f oot not e 31, §2053 ; Wei l l et Ter r e, op . ci t . f oot not e 57,
§391 ; M. Pl ani ol et G. Ri per t , Tr ai t é pr at i que de dr oi t ci vi l f r ançai s, vol . VI I , Obl i gat i ons
( 2nd ed. , 1954) , §857 .
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Mor e equi vocal suppor t comes f r om Ri per t et Boul anger 168 who t ake a
cl ear st ep i n f avour of conf i ni ng " dommage mor al " cl ai ms t o symbol i c
damages when st at i ng t hat t hi s pr ocess woul d r emove t he appear ance of
puni t i ve damages i n such cases . ' 69

Wr i t i ng i n 1939, . l osser and t 7° pr edi ct ed a l i ber al evol ut i on i n t hi s ar ea
of l awand hi s j udgment was bor ne out by t he subsequent j ur i spr udence . As
a r esul t of t he or t hodoxy est abl i shed i n t he del i ct cases, t he awar d of
" dommages mor aux" i n cont r act cases i s not cont r over si al i n pr ance and i t
si mpl y r emai ns t o cl assi f y t he cases i n an accept abl e way . They can
usef ul l y be br oken down i nt o f our mai n cat egor i es : f i r st , cases of di sf i gur -
i ng per sonal i nj ur i es wher e i t woul d be i nvi di ous t o deny apr et i umdol or i s
awar d t hat woul d cer t ai nl y be r ecover abl e i n del i ct ; secondl y, empl oyment
cases, whi ch i n mor e t han one l egal . syst em seem t o be a l aw unt o
t hemsel ves ; t hi r dl y, cases of cont r act s wher e i nt angi bl e i nt er est s ar ecl ear l y
and i mmedi at el y engaged ; and f our t hl y, cont r act s wher e " dommage
mor al " r ecover y i s al l owed as an al t er nat i ve t o damages f or a pecuni ar y
l oss t hat i s r eal , yet uncer t ai n and unpr ovabl e . Thi s l ast cat egor y compr i ses
a gr oup of pr agmat i c deci si ons wi t h whose met hodol ogy acommon l awyer
woul d have no di f f i cul t y i n comi ng t o t er ms .

An exampl e dr awn f r omt he f i r st cat egor y i s a woman' s cl ai mf or ski n
damage t o her back and el bow pr oduced by t he def endant phar maci st ' s
l ot i on whi ch pr event ed her f r omwear i ng a " r obe décol l et ée" and caused
her t empor ar y absence f r om soci et y . Her cl ai m f or 30, 000 f r ancs was
r educed t o a modest awar d of 3, 000 f r ancs . 171. Lat er deci si ons consol i dat ed
apr et i umdol or i s cl ai m( " pat r i moi ne af f ect i ve" ) wi t h a cl ai mf or aest het i c
damage ( " pat r i moi ne soci al e" ) , 172 so t hat i t i s not easy t o see whet her t hi s
modest scal e of r ecover y was cont i nued f or t he l at t er t ype of cl ai m, t hough
i t pr obabl y was .

Though t her e appear s t o be no ext ensi ve j ur i spr udence deal i ng wi t h
empl oyment cont r act s, t he Cour d' Appel de Par i s 17' awar ded a dr ess
desi gner ( " modél i st e" ) 10, 000 f r ancs " dommages mor aux" i n an act i on
br ought f or di smi ssal wi t hout suf f i ci ent not i ce agai nst a f ashi on house. An
i nt er est i ng empl oyer ' s cl ai mcomes f r oma deci si on of t he Tr i bunal Ci vi l de
Mar sei l l e . 17 ' The cl ai mant , sued f or unf ai r di smi ssal , cl ai med t hat , as a
r esul t of her empl oyee' s gr ave br each of or der and di sci pl i ne i n goi ng on
st r i ke i n br each of cont r act , she suf f er ed a mor al i nj ur y t o her aut hor i t y as
an empl oyer . The pur pose of t hi s j udgment , gr ant i ng her symbol i c dam-

168
Op . ci t . , f oot not e 57 .

169
l bi d. , §998 .

17°
Cour s de dr oi t ci vi l posi t i f f r ançai s, vol . I I ( 3r d ed. , 1939) , §629 .

171 Tr i o . ci v . Sei ne 11 oct . 1937, Gaz . Pal . 1937, 2, 792 ( Pr i ncesse de Br ogl i e) .
172

Gr enobl e 4 nov. 1936, D. 1947, 79 ; Par i s 23 nov . 1948, D. 1949, 57 .
173

Par i s 12 mar s 1964, J . C. P . 1964 . 11 . . 13642 .
174

Tr i b . ci v . Mar sei l l e 20 dec . 1929, Gaz . Pal . 1930, 1, 426.
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ages of one f r anc, seems t o have been t o i mpose on t he empl oyee t he cost s
of t he act i on si nce she had suf f er ed no mat er i al damage . I t i s t empt i ng t o
t hi nk t hat a Fr ench cour t t oday woul d not so r eadi l y concl ude t hat an i nj ur y
of t hi s t ype woul d be compensabl e .

Ther e have been a number of Fr ench deci si ons, si mi l ar i n t one t o t he
common l aw hol i day cases and r el at ed cases, t hat have awar ded " dom-
mages mor aux" wher e an ext r apat r i moni al i nt er est was cl ear l y and i m
medi at el y engaged by t he cont r act . Acase i n poi nt i s a deci si on awar di ng
damages t o a r el i gi ous associ at i on of Mor occan Jews who r ecei ved or di -
nar y meat f r oma but cher i nst ead of t he kosher meat t hey had or der ed . i s

The associ at i on had gone t o a gr eat deal of t r oubl e t o ar r ange t he cont r act
and f l y i n a r abbi f r om Mor occo, and t he but cher ' s act i on had " j et [ é] l e
t r oubl e et l ' i nqui ét ude par mi l es adept es des Soci ét és demander esses" .
The but cher coul d have been i n no doubt what soever about t he ef f ect hi s
act i ons woul d have on t he pl ai nt i f f s . Much t he same coul d be sai d about t he
f uner al di r ect or who unl awf ul l y r et ai ned t he body of t he deceased son of
t he pl ai nt i f f unt i l a di sput ed bi l l had been pai d, an act i on adj udged par t i cu-
l ar l y odi ous by t he cour t , l ' 6 and about t he st one mason who f ai l ed t o r enew
t he bur i al pl ace of t he pl ai nt i f f ' s chi l d, wi t h t he consequence t hat t he gr ave
was desecr at ed and t he par ent s deni ed t he cer t ai nt y t hat t hei r chi l d r e-
mai ned i n t he pl ace wher e he had been l ai d t o r est . 177

Of par t i cul ar i nt er est t o common l awyer s i s t he f our t h cat egor y of
cases, compr i si ng i nst ances wher e " dommages mor aux" have been
awar ded, seemi ngl y because a subst ant i al i nj ur y of anot her ki nd cannot be
est abl i shed wi t h t he r equi si t e degr ee of pr obi t y . A par t i cul ar l y gr aphi c
exampl e i s t he case of t he el ect r ocut ed r acehor se l ' s wher e, at t he f i r st l evel ,
t he owner and t r ai ner wer e unsuccessf ul i n t hei r at t empt s t o r ecover
damages based on t he hor se' s chances of wi nni ng at t he r ace meet i ng wher e
t he f at al acci dent occur r ed . The owner of t he r ace hor se r ecover ed an

175 Tr i b . com. Lyon 18 sept . 1936, Gaz . Pal . 1936, 2, 893 .
l ' 6 Tr i b . ci v . Sei ne 20 dec . 1932, S. 1933, 2, 44 .
177 Par i s 25 mai 1950, D. 1950 . 439. The Cour t r ul ed expl i ci t l y t hat t he " dommage

mor al " was " di r ect , act uel et cer t ai n" .

Cur i ousl y, per haps, t he j ur i spr udence i n Fr ance does not seem t o have t ur ned up
cont r act ual cl ai ms f or " dommages mor aux" ar i si ng out of di sappoi nt i ng hol i days . Fr ench
hol i daymaker s have had t hei r di sappoi nt ment s but t he pr i mar y l egal pr obl emappear s t o
have concer ned t he nat ur e of t he r el at i onshi p bet ween t he t r avel agent and t he hol i daymak-
er . I n par t i cul ar , i t has not been at al l cer t ai n whet her t he f or mer i s anyt hi ng mor e t han a
" mandat ai r e" l i abl e onl y f or " f aut es per sonnel l es" and not f or t he f aul t s of ot her s . I t may
al so be t he case t hat t he f ai l ur e of " dommage mor al " cl ai ms t o emer ge i n Fr ench hol i day
cases can be t r aced i n par t t o t he f act t hat t he ci vi l l aw i s l ess l i kel y t o hang l i abi l i t y on or al
and ot her i nf or mal pr omi ses t han t he common l aw. For a di scussi on of t he pr obl ems
act ual l y ar i si ng i n t he Fr ench hol i day cases, and of a r ecent mi ni st er i al " ar r êt é" . see
Boul anger , l oc . ci t . , f oot not e 11 .

178 Supr a, f oot not e 52 .
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amount f or " dommage mor al " whi ch was t wi ce t he f i gur e r ecover ed by
t he t r ai ner f or t he same l oss, despi t e t he f act t hat t he t r ai ner woul d have had
a mor e i nt i mat e day- t o- day r el at i onshi p wi t h t he hor se . Damages f or l oss of
a chance can cer t ai nl y be awar ded i n Fr ench l aw, but gi ven t he sor t of
exampl e t hat t ends t o be ci t ed, t ypi cal l y t he r i si ng bur eaucr at who i s
pr event ed by acci dent f r om at t ai ni ng a cer t ai n car eer gr ade, a quest i on
sur el y of i nevi t abi l i t y r at her t han chance, i t may wel l be t hat t he ci vi l l aw' s
r equi r ement t hat t he damage be cer t ai n i s mor e demandi ng i n pr act i ce t han
t he common l aw t est . 179 I t i s har d, t her ef or e, t o r esi st Fsmei n' s vi ew t hat
t he " dommage mor al " awar d amount ed t o di sgui sed damages f or t he l oss
of a chance . 180

Ot her exampl es wher e a " dommage mor al " awar d ci r cumvent s t he
di f f i cul t y of pr ovi ng specul at i ve l osses can be seen i n t he cases wher e an
act r ess r ecover ed damages because her name di d not r ecei ve t he cor r ect
si ze of bi l l i ng i n adver t i sement s publ i ci zi ng a f i l m; ` wher e t he cour t
f ound t he exi st ence of " un t r oubl e commer ci al " when a bank f ai l ed t o
honour cheques despi t e t he sol vency of i t s cust omer ' s account ; ' 82 and
wher e an ar t i st was unabl e t o di spl ay her wor ks i n a f or ei gn ci t y because of
t he def endant car r i er ' s br each of cont r act i n f ai l i ng t o cl ear cust oms . on
t i me . ' 8 3 I n t he l ast case, t her e was a cl ear r ef er ence t o t he pl ai nt i f f ' s
l essened abi l i t y t o sel l her wor k .

Readi ng t he Fr ench deci si ons, one f i nds l i t t l e t o shock t he common
l awyer har dened by r ecent devel opment s i n hi s own l egal syst em t o t he
possi bi l i t y of awar ds f or i nt angi bl e l oss . However , much as he mi ght
admi r e t he pr agmat i sm of t he l ast gr oup of cases, he woul d pr obabl y be
di sposed i n most of t hemt o consi der awar di ng damages f or a specul at i ve,
pecuni ar y l oss r at her t han f or an i nt angi bl e l oss as such . A r eadi ng of t he
Quebec aut hor i t i es per suades one t hat i t i s per haps a l i t t l e pr emat ur e t o say
whet her Quebec deci si ons wi l l f ol l ow t he gener al t r end of Fr ench and
common l aw aut hor i t i es, t hough t her e appear t o be no obvi ous si gns r ul i ng
out " dommage mor al " cl ai ms i n cont r act i n pr i nci pl e . Ther e i s l i t t l e i n t he
doct r i ne . Tancel i n, f or exampl e, si mpl y r ef er s t o t he cour t s' sover ei gn
power s i n l evyi ng damages 184 and Far i baul t st at es t he nowdat ed vi ewt hat
t her e i s no l i abi l i t y out si de except i onal cases . î 84a

179 See Chapl i n v . Hi cks, [ 1911] 2 K. B. 786 ( C. A. ) wi t h whi ch cont r ast McRae v .
Commonweal t h Di sposal s Commi ssi on ( 1950) , 84 C. L . R. 377 ( Aust . H. C. ) and Sapwel l v .
Bass, [ 1910] 2 K. B . 486 ( K. B . D. ) .

180 Loc. ci t . , f oot not e 53 .
181 Tr i b . com. Sei ne 20 f 6vr . 1932, Gaz . Pal . 1932, 1, 895 ( " La douceur d' ai mer " ) .
182 Tr i b . com. Sei ne 22 d6c . 1947, Gaz . Pal . 1948, 1, 93 .
183 Tr i b . gr . i nst . Cl er mont - Fer r and 14 mai 1964, J . C. P. 64, 11, 13894 .
184 M. A. Tancel i n, Théor i e du dr oi t des obl i gat i ons ( 1975) , at §582 .
184a 0p. Ci t . , f oot not e 65, at §454 .
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So f ar as Quebec j ur i spr udence i s concer ned, t he mi gr at i on of hospi -
t al s' l i abi l i t y t o cont r act ' s and t he cl ear admi ssi bi l i t y of pr et han dol or i s
cl ai ms means t hat " dommage mor al " cl ai ms f or i nj ur y t o " l a par t i e
af f ect i ve du pat r i moi ne mor al " can i n pr i nci pl e be vi ndi cat ed . Car r i er s'
l i abi l i t y, anot her f r ui t f ul possi bi l i t y f or " dommage mor al " cl ai ms, i s not
yet t he cl ear exampl e of cont r act ual l i abi l i t y t hat i t i s i n Fr ance, t hough i f
t hej udgment of Deschênes J . i n Sur pr enant v . Ai r Canada' 86 i s suppor t ed,
i t event ual l y wi l l be .

Ther e ar e si gns t oo of awar ds i n t he ar ea of " l a par t i e soci al e du
pat r i moi ne mor al " . Such a cl ai m was al l owed i n Hunt er v . Vande-
voor de, 187 wher e a scul pt or r ecover ed modest damages f r om a f oundr y
whi ch had dest r oyed hi s moul d. The scul pt or was under cont r act t o suppl y
a st at ue f or a summer unvei l i ng and, as a r esul t of t he def endant ' s act i on,
had t o make a f r esh moul d . Thi s meant t hat t he st at ue coul d not be del i ver ed
bef or e December , when t he i mpr act i cal i t y of an out door unvei l i ng cer e-
mony hur t hi s r eput at i on .

I n addi t i on t o t hese devel opment s, t her e i s ever y l i kel i hood t hat
" dommages mor aux" wi l l be gr ant ed t o di sappoi nt ed hol i day maker s ' 88

and t her e i s no r eason t o suppose t hat t he f i el d of l abour r el at i ons i n Quebec
i s so di f f er ent f r om t hat i n t he common l aw j ur i sdi ct i ons as t o r ender
unt hi nkabl e an awar d of " dommages mor aux" i n unf ai r di smi ssal cases .
I ndeed, t he r ecent deci si on of P6pi n J . i n Jol i coeur v . Li t hogr aphi e
Mont r eal Lt ée' 89 i s an obvi ous st r aw i n t he wi nd: a l engt hy per i od of not i ce
was l ai d down and t he l ear ned j udge made i t pl ai n t hat i n appr opr i at e cases
an awar d coul d be made f or l oss of r eput at i on br ought about by di smi ssal .
Fur t her mor e, Pi l on v . Peugeot Canada" ' was ci t ed t o t he cour t , whi ch

185 L' Hôpi t al Not r e- Dame de l ' Espér ance v . Laur ent , supr a, f oot not e 84 . Sec al so

P. - A. Cr épeau, La r esponsabi l i t é ci vi l e du médeci n et de l ' ét abl i ssement hospi t al i er ( 1956) ;

P. - A. Cr epeau, La r esponsabi l i t é médi cal e et hospi t al i èr e dans l a j ur i spr udence québécoi se

r écent e ( 1960) , 20 R. du B . 433; P. - A. Cr épeau, La r esponsabi l i t é ci vi l e de l ' ét abl i ssement

hospi t al i er en dr oi t ci vi l canadi en ( 1981) , 26 McGi l l L . J . 673 . But see al so A. Laj oi e, P. A.

Mol i nar i et J . - L . Baudoui n, Le dr oi t aux ser vi ces de sant é : l égal ou cont r act uel ( 1983) , 43

R. du B. 675 .
186 [ 19731 C. A. 113 .
187 [ 19751 C. S. 633 .
188

Lasr r v . Ai r Fr ance ( Cour pr ovi nci al e) , Le Devoi r , j eudi 21 août 1983 ( hol i -

daymaker , del ayed f our days i n r eachi ng Tel Avi v, ent i t l ed t o $800 cal cul at ed at t he r at e of

$200 a day) ; Lepage v . Cl ub Médi t er r anée ( Cour pr ovi nci al e) ( f ai l ur e t o pr ovi de babysi t

t i ng ser vi ces l ed t o r ei mbur sement of t he whol e cost of t he hol i day) , Mont r eal Gazet t e, May

14, 1983 . Ther e i s a summar y of r ecent devel opment s i n T . Rousseau- Houl e, La r espon-

sabi l i t é des agences de voyages : l es t endances de l a j ur i spr udence r écent e ( 1983) , 24 C. de

D. 643, at pp . 664- 66 .
189

[ 19821 C. S . 230.

' 90 Supr a, f oot not e 130 . For r ecent devel opment s, see Fai l l e v . Sun Li f e du Canada,

Jur i spr udence Expr ess No . 84- 363 ( C. S. Ter r ebonne 700- 05- 001272- 792, 1984/ 03/ 28) .

But see al so Goul et v . Equi pement de Bur eau Ast r o- Tech Lt ée, Jur i spr udence Expr ess No .

84- 364 ( C. S . Hul l 550- 05- 001414- 823, 1984/ 03/ 31) .
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al so made r ef er ence t o t he pl ai nt i f f ' s ar gument t hat a di smi ssal coul d gi ve
r i se t o an abuse of r i ght s cl ai m, t hough no f i r mopi ni on was expr essed on
t he mat t er .

I mpl i ed r ecogni t i on of " dommages mor aux" ent i t l ement was r ecent -
l y gi ven by t he Supr eme Cour t i n Ser r ez v . Chambr e d' I mmeubl e de
Mont r éal , 191 a case deal i ng wi t h t he " pr of essi onal , per sonal and soci al
humi l i at i on, physi cal and ment al suf f er i ng" ar i si ng f r omt he di smi ssal of a
r eal est at e br oker . The cour t was concer ned pr i mar i l y wi t h t he appl i cat i on
of l i mi t at i on per i ods, l onger i n t he case of cont r act t han del i ct . I n t he
pr ocess, i t conf r ont ed t he ar gument t hat a pl ai nt i f f seeki ng r ecover y f or
such heads of l oss had no " opt i on" but t o sue i n del i ct and so i n t he pr esent
case woul d be out of t i me . Accor di ng t o t he j udgment of t he cour t , t hi s
ar gument was not wel l - f ounded and t he pl ai nt i f f was ent i t l ed t o r ecover
si nce he was wi t hi n t he cont r act ual l i mi t at i on per i od.

11 . The Pr obl em

A. Def i ni ng and Cont r ol l i ng I nt angi bl e Loss Cl ai ms

191 Supr a, f oot not e 146 .

Ser r ez appear s t her ef or e t o t ake f or gr ant ed t he pr oposi t i on t hat " dom-
mages mor aux" can be r ecover ed i n an appr opr i at e cont r act case . I ndeed,
t her e seems absol ut el y no r eason i n pr i nci pl e why t hi s shoul d not be so, and
t he sel f - evi dent nat ur e of such cl ai ms i s al so r eveal ed by t he st ar kl y si mpl e
way t hat Ar t i cl e 293 of Book Fi ve of t he Dr af t Ci vi l Code of Quebec 192
st at es : " Mat er i al or mor al damage i s subj ect t o r epar at i on . " . The pr ovi si on
i s appl i cabl e t o cont r act ual and del i ct ual cl ai ms al i ke and t he accompany-
i ng comment ar y i n t he Depor t r eveal s t he pauci t y of doct r i nal and j ur i s-
pr udent i al sour ces i n mat t er s of cont r act .

	

.

I t i s usef ul at t hi s poi nt t o st ep back and assess when an i nt angi bl e l oss
cl ai mcan be expect ed t o ar i se and howt he cour t s ar e l i kel y t o f i l t er i t . The
f i r st and most obvi ous poi nt t o make i s t hat i t i s expensi ve and t i me
consumi ng t o assembl e a case showi ng t hat such a l oss has been suf f er ed .
Thi s may not be t r ue of pai n and suf f er i ng ( pr et i umdol or i s) awar ds i n cases
wher e t he pl ai nt i f f has suf f er ed per sonal i nj ur y : t hi s i s wel l - t r odden gr ound
and t he pai n and suf f er i ng i s so gr aphi c as t o be al most pal pabl e . But
f eel i ngs of di ssat i sf act i on, humi l i at i on and di st r ess wi l l not be so easi l y
pr oved t o t he sat i sf act i on of a cour t , especi al l y i f i t i s oper at i ng on t he
per haps t aci t assumpt i on t hat t he i nj ur y must t r anscend a t hr eshol d of
gr avi t y bef or e i t can be compensat ed . 193 Consequent l y, one can st r i ke out

" z Ci vi l Code Revi si on Of f i ce, Repor t on The Quebec Ci vi l Code ( 1977) , vol . 1
( Dr af t Ci vi l Code) .

193 St ar ck, op . ci t . , f oot not e 31, at §123 r equi r es t he i nj ur y t o be a ser i ous one bef or e
el i gi bi l i t y f or compensat i on ar i ses . Ther e ar e exampl es i n t he common l aw wher e cour t s
t ake pai ns t o cr eat e t he appr opr i at e r het or i cal pi ct ur e bef or e awar di ng damages .
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whol e cl asses of cont r act s, wher e a measur e of i nt angi bl e l oss i n t he event
of br each can be easi l y pr edi ct ed . si mpl y on t he gr ound t hat t he amount s at
st ake ar e t oo t r i vi al . The exampl es i n mi nd concer n par ent s who keenl y f eel
t hei r chi l dr en' s di sappoi nt ment when Chr i st mas t oys do not wor k ; "
mar r i ed coupl es f i ndi ng on t he occasi on of t hei r anni ver sar y t hat t he wi ne
t hey bought i s " cor ked" ; cust omer s upset by abusi ve al t er cat i ons wi t h a
gas pump at t endant ; women whose hai r i s badl y cut by t hei r hai r dr esser s ;
and r est aur ant cl i ent s who ar e ser ved i nf er i or meal s . The cost of l i t i gat i on,
i t shoul d not be f or got t en, al so ser ves t o excl ude t he asser t i on of t r i vi al
cl ai ms, t hough t he dynami cs of cont r ol ar e suscept i bl e t o bei ng upset by an
expansi on i n t he cl ass act i on i ndust r y . I t i s not i mpossi bl e, however , t hat
t r i vi al cl ai ms mi ght be vi ndi cat ed i n t he l egal sub- cul t ur e t hat we cal l smal l
cl ai ms cour t s .

One t her ef or e t ur ns t o cont r act s wher e a subst ant i al i nvest ment i s
made by i ndi vi dual s : empl oyment cont r act s, cont r act s t o pur chase houses,
home comput er s and car s, and hol i day cont r act s . Some of t hese cases wi l l
not be obvi ous candi dat es f or i nt angi bl e l oss so t hat i t wi l l be necessar y f or
a pl ai nt i f f t o make a speci al di scl osur e at t he t i me t he cont r act i s ent er ed
i nt o i f he i s t o r ecover anyt hi ng under t hi s head . The Nova Scot i a deci si on
of El der v . Koppe

195 i s a good exampl e of t hi s . The def endant t her e had t o
pay gener al damages of $400 f or t he i nconveni ence, di st r ess and di s-
appoi nt ment st emmi ng f r omhi s f ai l ur e t o pr ovi de a mot or - home, whi ch he
knew was t o be used f or t he pl ai nt i f f s' hol i day .

I n ot her cases, however , t he possi bi l i t y of i nt angi bl e l oss i s so st r i ki ng
t hat no par t i cul ar di scl osur e i s cal l ed f or . The hol i day cases i l l ust r at e t hi s
wel l . But t her e r emai ns a gr oup of cases t hat ar e by no means easy t o
cl assi f y as r egar ds di scl osur e of speci al l oss . Di f f i cul t i es, as we have seen,
ar e posed by empl oyment cont r act s . Mor eover , a r ecent case t hat seems t o
be ni cel y poi sed i s Per r v v . Si dney Phi l l i ps & Son'

96 wher e, r el yi ng on a
negl i gent l y pr epar ed sur vey r epor t , t he pl ai nt i f f pur chased a house t hat
t ur ned out t o have a l eaki ng r oof , a bul gi ng wal l and a def ect i ve sept i c t ank
syst em. He was hel d ent i t l ed t o r ecover what at t r i al wer e r ef er r ed t o as
` ` vexat i on damages" f or t he di st r ess and di scomf or t of l i vi ng i n a def ect i ve
house . I n many cases of t hi s t ype, t he i nnovat i ve qual i t y of an i nt angi bl e

' 9a " I made a f ai r showof geni al i t y t hr oughout t he day t hough t he spect acl e of a l i t t er
of shoddy t oys and hal f - eat en sweet s si ckened me . Ever yt hi ng i s so badl y made nowadays
t hat none of t he chi l dr en' s pr esent s seemed t o wor k . . . A ghast l y day" : E. Waugh,
Di ar i es, Chr i st mas Day 1946 .

195 Supr a, f oot not e 124 . Rev' d on ot her gr ounds ( 1980) , 108 D. L . R. ( 3d) 723, 37
N. S. R. ( 2d) 125 ( N. S . App. Di v . ) .

' 96 1bi d. A case whi ch i s f ar t oo l ax i n awar di ng damages f or ment al di st r ess i n t he
absence of di scl osur e i s P. A . Wour nel l Cont r act i ng Lt d . v . Al l en ( 1979) , 100 D. L . R ( 3d)
62, 35 N. S . R. ( 2d) 250 ( N. S. T . D. ) ( negl i gent i ncor por at i on of company by a l awyer ) ;
cont r ast Ber nar d v . Wei ss ( 1983) , 24 A. C. W. S . ( 2d) 148 ( B. C. S. C. ) ( vendor upset by
pur chaser ' s f ai l ur e t o compl et e) .
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l oss j udgment wi l l be over shadowed by t he accompanyi ng awar d of dam-
ages f or a r ecover abl e pecuni ar y l oss, such as t he r educt i on i n val ue of t he
house i n Per r y .

The ci vi l l aw i s no mor e f avour abl e t han t he common l aw t o t he
uncont r ol l ed r ecover y of " dommages mor aux" i n cont r act . Bot h t he
Fr ench Code Ci vi l and t he Quebec Ci vi l Code have r emot eness of damage
pr ovi si ons si mi l ar i n f or mul at i on t o _t he ' common l aw r ul e . The t wo ci vi l
l aw pr ovi si ons ar e, al most i dent i cal . Ar t i cl e 1074 of t he Quebec code
pr ovi des :

The debt or i s l i abl e onl y f or t he damages - whi ch have been f or eseen or mi ght have
been f or eseen at t he t i me of cont r act i ng t he obl i gat i on, when hi s br each of i t i s not
accompani ed by f r aud .

Af ew poi nt s f l ow f r om t hi s pr ovi si on . ' 96a Fi r st of al l , t her e i s no j ur i spr u-
dence whi ch r ai ses t he appl i cabi l i t y of t hi s f or mul a t o " dommage mor al "
cases . I n Fr ance at l east , t hi s pr ovi si on seems t o be i nvoked most of t en i n
cases wher e cl ai ms ar e made agai nst car r i er s f or t he l oss of t he cont ent s of
sui t cases . ' 97 I n pr i nci pl e, as we have seen, t hi s pr ovi si on poses a r equi r e-
ment di f f er ent f r omt he del i ct ual r ul e t hat t he i nj ur y be " cer t ai n" , namel y
t hat t he " dommages" ( t he quant umnèed not be est i mat ed) be f or eseeabl e
at t he dat e of t he cont r act .

Such aut hor i t y as t her e i s i n Quebec' 9x suggest s t hat t he f or mul a i n
Ar t i cl e 1, 074 wi l l be appl i ed i n a way f ami l i ar t o a common l awyer , yet one
maj or di f f er ence bet ween t he ci vi l l aw and t he common. l aw shoul d be
not ed . Ar t i cl e 1074 makes an except i on f or cases of f r aud, ( "` dol " ) and t he
ci vi l l awdef i ni t i on of " dol " , much wi der t han t hat of f r aud i n t he common
l aw, 199 i s qui t e capabl e of encompassi ng a r ange of i nj ur i ous or mal i ci ous
act s t hat woul d not be f r aud at al l t o a common l awyer . Some of t he
empl oyment cont r act cases, so har d f or a common l awyer t o j ust i f y i n t er ms
of r emot eness, coul d be cl assi f i ed i n t he ci vi l l aw as cases of " dol " so t hat
t he pl ai nt i f f woul d not need t o show t hat hi s " dommage mor al " was
6, pr évi si bl e" at t he cont r act dat e : i t woul d be suf f i ci ent f or i t t o sat i sf y t he
del i ct ual st andar d by bei ng " di r ect " and " cer t ai n" . Wher e t he ci vi l l aw
and t he common l aw r emai n uni t ed, however , i s i n t he f undament al
posi t i on t hat t he r ecover abi l i t y of " dommages- mor aux" i s à quest i on of
r emot eness of damage t o be adj udged i n t he i nst ant case .

19sa Supr a, f oot not e 65 .
197 See f or exampl e Ci v . 29 déc . 1913, D. P . 1916, 1 . 117 ; Ci v . 29 j anv . 1919, D. P .

1926 . 1 . 22 8 ; Req . 11 j ui n 1928, D. P. 1930 . 1 . 88 .

198 SeeRemer Br os . I nvest ment Cor pn . v . Robi n, [ 1966] R. C. S . 507, per Faut eux J- . at
p . 512: " La pr évi si bi l i t é du dommage, envi sagée au j our du cont r at , doi t s' appr éci er i n
abst r act o . l l ne s' agi t pas, en ef f et , du dommage que l e débi t eur a pu pr évoi r , mai s " qu' op a
pu pr évoi r " ' , di t l ' ar t . 1074, du Code ci vi l , ce qui veut di r e : que l e t ypé abst r ai t du bon pèr e
de f ami l l e, de l ' homme pr udent et avi sé a pu pr évoi r . " See al so Le Sabot I nc . v . Bl umer ' s
( St . Jean) Lt d . , [ 1972] C. S . 1 ; Mi l l et t e v . Cour noyer , [ 19781 C. S . 337 .

199 See t he di scussi on i n Kr avi t z, supr a, f oot not e 86 . .
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I t has been suggest ed by one wr i t er " " t hat t he i dea of r i sk shoul d be
consi der ed i n deci di ng whet her l i abi l i t y f or i nt angi bl e l oss shoul d ar i se i n
t he event of br each . The pr i nci pl e i s a usef ul one and, t o a common l awyer
at l east , makes sense i n t he cont ext of a l egal syst em whi ch per mi t s par t i es
t o l i qui dat e or l i mi t r ecover abl e damages i n advance and, i ndeed, t r eat s t he
obl i gat i on t o pay damages as one cr eat ed by and under t he cont r act . - 2(

" The
ci vi l l aw' s t ol er ance of t he set t i ng of damages i n advance by cont r act i ng
par t i es, whi ch ext ends t r adi t i onal l y t o t he sanct i oni ng of penal t y
cl auses, 202 coul d per haps al so ext end t o a wi l l i ngness t o consi der t he
par t i es' i mpl i ci t al l ocat i on of r i sk .

Accor di ng t o t hi s pr i nci pl e of r i sk, t he appr opr i at e quest i on t o consi d-
er i s howdi d t he par t i es t hemsel ves al l ocat e t he r i sk of one par t y' s di st r ess
and di sappoi nt ment i n t he event of a cont r act ual br eakdown . Despi t e i t s
i ni t i al at t r act i ons, t hi s t est mi ght not be as hel pf ul as i t appear s . Admi t t ed-
l y, t he pr i nci pl e commends al most uni ver sal accept ance, si nce i t i s i n-
t i mat el y connect ed t o t he i dea t hat par t i es shoul d be ent i t l ed t o t hei r
r easonabl e expect at i ons . But t her e i s somet hi ng of a t endency t o over l oad
r i sk, t o expect of i t mor e t han i t can del i ver i n pr act i ce . Howof t en does a
house sur veyor gi ve any r eal t hought t o t he vexat i on t hat hi s cl i ent mi ght
exper i ence i n i nhabi t i ng a def ect i ve house' ? Do t he t r avel agent and hi s
cust omer r eal l y t ur n t hei r mi nds t o t he scope of t he t r avel agent ' s l i abi l i t y
f or i nt angi bl e l osses? I f t hey di d, one coul d cer t ai nl y expect a cl ause
l i mi t i ng l i abi l i t y f or i nt angi bl e l oss t o be i nser t ed i nt o t he wr i t t en cont r act ,
or at l east some measur e of cont r ol by t he t r avel agent over t he euphor i a of
i t s copy wr i t er . Does i t make sense t o ask sol emnl y whet her t he empl oyer
or empl oyee i mpl i ci t l y under t ook t o bear t he wei ght of di sappoi nt ment i n
t he event of t he empl oyee' s unl awf ul di smi ssal ?

Thi s i s not meant t o suggest t hat t he pr i nci pl e of r i sk al l ocat i on can
never be usef ul , but r at her t hat i t i s no uni ver sal sol vent . I n cer t ai n
cont r act s, i t can pl ay a par t and i ndeed i t s pr esence may be di scer ni bl e i n
t he ver y pr omi se gi ven by one par t y t o anot her . A t r avel agent who makes
ext r avagant pr omi ses of sat i sf act i on and pl easur e t o hi s cl i ent can har dl y be
hear d t o say, i n t he absence of an except i on cl ause, t hat he shoul d not have

' ° ° 1 . Ramsay, Cont r act - Damages f or Ment al Di st r ess- I nj ur y t o Feel i ngs ( 1977) , 55
Can . Bar Rev . 169, at p . 175 .

` ° 1 Supr a, f oot not es 109- 10 .

- ° ' Accor di ng t o ar t i cl e 1076 of t he Quebec Ci vi l Code : " When i t i s st i pul at ed t hat a
cer t ai n sumshal l be pai d f or damages f or t he i nexecut i on of an obl i gat i on, such sumand no
ot her ei t her gr eat er or l ess, i s al l owed t o t he cr edi t or f ar such damages . " A si mi l ar
pr ovi si on, Ar t i cl e 1 152 of t he Fr ench Code Ci vi l . was suppl ement ed by addi t i onal sen-
t ences i n consequence of l oi no . 75- 597 du 9 j ui l l et 1975, ar t . 1, so t hat i t now r eads as
f ol l ows : " Lor sque l a convent i on por t e que cel ui qui manquer a de l ' exécut er payer une
cer t ai ne somme à t i t r e de dommages- i nt ér èt s, i l ne peut êt r e al l oué à l ' aut r e par t i e une
somme pl us f or t e, ni moi ndr e . Néanmoi ns, l e j uge peut modi f i er ou augment er l a pei ne qui
aur ai t ét é convenue, si el l e est mani f est ement excessi ve ou dér i soi r e . Tout e st i pul at i on
cont r ai r e ser a r éput ée non écr i t e . "
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t o pay damages f or an i nt angi bl e l oss . Fur t her , i t can be sai d t hat sangui ne
pr omi ses cr eat e emot i onal expect at i ons so as t o make i t al l t he mor e l i kel y
t hat damages may be r ecover ed on br each f or an i nt angi bl e l oss . Zo3 Ext r av-
agant l anguage t ends t o bot h sat i sf y t he l i mi t s of r emot eness r ul es and
suggest r i sk assumpt i on by t he speaker .

A var i at i on on t he r i sk i dea i nt r oduces t he pr i nci pl e of i nsur ance .
Mi ght i t not be ar gued t hat t he par t y bet t er pl aced t o ef f ect i nsur ance agai nst
di sappoi nt ment and di st r ess shoul d bear t he r i sk? The ar gument seems
unaccept abl e - f or a number of r easons . Fi r st , even supposi ng t hat a consum-
er can buy cheaper i nsur ance agai nst a di sappoi nt i ng hol i day t han t he t r avel
agent can acqui r e i n r espect of hi s l i abi l i t y, i t i s har d t o see why, t hi s shoul d
negat i ve t he l i abi l i t y of t r avel agent s who choose t o make ext r avagant
pr omi ses i n or der t o acqui r e a compet i t i ve edge i n t he mar ket . I ndeed, i t
coul d be ar gued t hat l i abi l i t y wi l l expel i nef f i ci ent oper at or s f r om t he
mar ket and wi l l i nduce t r avel agent s t o br i ng pr essur e t o bear on hot el s t o
mai nt ai n qual i t y st andar ds . Secondl y, whi l e i t may wel l be possi bl e t o
i nsur e agai nst f i nanci al l oss i ncur r ed i n t he cour se of a di sappoi nt i ng
hol i day, such as t he cost Of ai r l i ne t i cket s f or an ear l y r et ur n home or t he
cost of al t er nat i ve hot el accommodat i on, i t seems i nher ent l y unl i kel y t hat
an i nsur ance company wi l l pr ovi de cover f or an i nt angi bl e l oss and at a r at e
t hat i s cheaper t han t hat avai l abl e t o t he t r avel agent i n r espect of hi s
t angi bl e, l i qui dat ed l i abi l i t y t o pay damages . The t r avel agent ' s l i abi l i t y
pr emi um i s, i n any case, unl i kel y t o be af f ect ed much by hi s l i abi l i t y i n
r espect of i nt angi bl e l oss . Fur t her mor e, an i nsur ance company woul d
pr obabl y be j ust as scept i cal as cour t s have unt i l r ecent l y been when f aced
wi t h a cl ai mf or i nt angi bl e l oss . I f t he awar d of damages f or such l osses i s
r egar ded as an advance f or . i t s enl i ght ened r ecogni t i on of t he scope of
cont r act ual expect at i ons, subst i t ut i ng i nsur ance compani es f or t he cour t s
woul d i nevi t abl y pr oduce a set - back . Thi r dl y, i f t he i nsur ance ar gument
has any subst ance t o i t at al l , i t woul d by no means be cot er mi nous wi t h t he
subj ect of cont r act ual l i abi l i t y f or i nt angi bl e l oss . Cer t ai n t ypes of i nt angi -
bl e l oss, ar i si ng out of empl oyment cont r act s f or exampl e, mi ght not be
suscept i bl e t o t he i nsur ance ar gument at al l , whi l e t he i nsur ance ar gument
coul d easi l y be appl i cabl e t o cer t ai n heads of t angi bl e l oss, f or exampl e
per sonal i nj ur i es . I t mi ght be l ess expensi ve f or t he hol i day maker t o i nsur e
hi msel f agai nst per sonal i nj ur y i n t he hot el swi mmi ng pool t han i t woul d be
f or t he t r avel agent or t he hot el t o i nsur e agai nst t hei r l i abi l i t y . These f act or s
suggest t hat , i f t he i nsur ance ar gument i s t o be canvassed pr oper l y, i t
shoul d be at a mor e gener al l evel , i nvol vi ng a consi der at i on of how t he
par t i es' r easonabl e expect at i ons ar e t o be i nt egr at ed i nt o exi st i ng pr i nci pl es

203 i f a doct or guar ant ees a ski n- gr af t i ng oper at i on wi l l pr oduce a hand t hat i s As good
as newand subsequent l y f ai l s t o f ul f i l hi s pr omi se, i t i s l i kel y t hat t he pat i ent ' s di sappoi nt -
ment wi l l be gr eat er t han i f t he doct or had pr omi sed t o do hi s best and had been negl i gent .
Cf . Hawki ns v . McGee, 146 A. 641 ( N. H. , 1929) .
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of i nt er pr et at i on, i mpl i ed t er ms, expr ess t er ms and r emot eness of
damages . ' -

I t can be pr edi ct ed t hat , over t he next f ew year s, r emot eness r ul es,
coupl ed wi t h a j udi ci al di si ncl i nat i on t o compensat e f or t r i vi al emot i onal
l osses, wi l l be r ef i ned so as t o cont r ol and r at i onal i ze i nt angi bl e l oss
cl ai ms . I n t he pr ocess, one can ant i ci pat e a t endency f or t he cour t s, i n
deal i ng wi t h cer t ai n f act ual cat egor i es such as empl oyment and hol i day
cont r act s, t o t ake al most f or gr ant ed an ent i t l ement t o compensat i on .

B. The Assessment of Damages i n Cl ai t i t s For I nt angi bl e Loss

I t i s not at al l easy t o see how one shoul d set about quant i f yi ng an
i nt angi bl e l oss cl ai m. I f t he mat t er wer e l ef t t o aj ur y, one coul d si mpl y si t
back and l eave i t t o t he common sense of t he j ur y t o set t l e an appr opr i at e
f i gur e . The del i ber at i ons of t he j ur y woul d be bot h conf i dent i al and
i mpenet r abl e, and t he f unct i on of an appel l at e cour t woul d be t o ensur e a
mi ni mum l evel of consi st ency among t he var i ous j ur y awar ds . But i t i s
most unusual now f or j ur i es t o si t i n ci vi l cases and, i r oni cal l y, i t has
r ecent l y been hel d t hat cont r act ual l i abi l i t y f or i nt angi bl e l osses i s so
uncer t ai n a body of l awt hat i t cannot be ent r ust ed t o aj ur y . 205 Yet t he sense
of i nadequacy f el t by a j udge si t t i ng al one i s al most pal pabl e when i t comes
t o t he quant i f i cat i on of damages . The " I amdoi ng t he best I can" t heme i s
r i f e i n t hese cases . I n t he f ace of such j udi ci al hel pl essness, t he bol d
st at ement of a Quebec j udge t hat a wel l - r easoned guess i s as good as any
way of quant i f yi ng " dommages mor aux" i s qui t e r ef r eshi ng, 206

So what f act or s shoul d a cour t consi der i n set t i ng t he l evel of t he
damages awar d' ? One consi der at i on i s t he ext ent t o whi ch an i nt angi bl e l oss
cl ai mcan be made t o ser ve as a sur r ogat e f or a l oss t hat i s har d t o est abl i sh
or quant i f y . El i gi bl e f or such an awar d mi ght be an empl oyee unl awf ul l y
di smi ssed i n a way t hat under mi nes hi s conf i dence and i nhi bi t s hi s ef f or t s
t o mi t i gat e hi s damages by f i ndi ng new empl oyment .

Wher e goods and ser vi ces ar e concer ned, i t mi ght be usef ul t o st r ess a
t heme t hat i s const ant l y ar t i cul at ed i n t he ci vi l l aw, namel y t o consi der how
much i t woul d cost t o pr ovi de t he pl ai nt i f f wi t h a sour ce of sat i sf act i on, a
di ver si on, t hat woul d appease t he hur t or t he di st r ess he has suf f er ed . At t he
r i sk of soundi ng mundane, one mi ght suggest t he cost of a modest hol i day

204 See al so t he qui t e cur i ous vi ews of Savat i er , op . ci t . , f oot not e 93, §287 .
205 Ful t on v . Town of For t Er i e ( 1982) , 40 O. R. ( 2d) 235 ( Ont . H. C. ) . Per haps one

cannot t r ust al l j udges . A magi st r at e awar ded damages of $400 f or ment al di st r ess and
physi cal i nconveni ence i n t he cour t bel ow i n Fal eko v . James McEwan & Co . , [ 19771 V. R.
447 . The act i on was br ought agai nst an el ect r i ci an who r ef used t o compl et e t he wi r i ng of a
house and, when asked how he had ar r i ved at t he f i gur e of $400, t he magi st r at e r epl i ed :
" Pi ck a number " : i bi d. , at p . 449 .

206 Langl oi s v . Dr apeau, 119621 B. R. 277, per Casey J . , at p . 290.
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f or someone suf f er i ng vexat i on af t er pur chasi ng a def eçt i ve house on t he
r ecommendat i on of a negl i gent sur veyor ; and a subst i t ut e hol i day pai d f or
by t he t r avel agent wher e t he f i r st hol i day i s subst andar d . 207 I n t he case of a
hol i day cont r act , t he cost of pr ocur i ng a subst i t ut e hol i day mi ght be
appr opr i at e . Obvi ousl y, t hi s damages assessment appr oach cannot be
i nt el l ect ual i zed t o any gr eat ext ent , but i t i s super i or t o r andom number

sel ect i on . 208

Acommon l awyer woul d not be qui t e as suscept i bl e as a ci vi l i an t o t he

not i on t hat , si nce subst ant i al damages f or a l oss t hat cannot be quant i f i ed
must be puni t i ve, i nt angi bl e l osses shoul d be compensat ed by t he awar d of
symbol i c and nomi nal damages . To r ecover such damages at common l aw,
i t i s enough t o est abl i sh mer el y t hat t her e has been a br each of cont r act , so
t he common l awyer i s not i n t une wi t h t he i dea of r ecover i ng nomi nal

damages t o vi ndi cat e an i nt angi bl e l oss cl ai m.

At t he ot her end of t he scal e f r om nomi nal damages l i e puni t i ve

damages . Ear l i er i n t hi s ar t i cl e, i t was not ed t hat t her e i s a st r ong t endency

f or Fr ench j ur i st s t o r at i onal i ze t he awar d of " dommages mor aux" by
r ef er ence t o t he puni t i ve pr i nci pl e, whi ch woul d not . be accept ed i n Quebec

gi ven t he host i l i t y t o puni t i ve damages i n t hat pr ovi nce . I n t he common

l aw, puni t i ve damages have t r adi t i onal l y been r egar ded as unavai l abl e i n

mat t er s of cont r act .
2° 9 Ther e has al so been a consi der abl e debat e as t o t he

ext ent t o whi ch t hey can be awar ded i n t or t ; ?' ° a debat e undul y compl i cat ed

by t he t endency of some common l awyer s t o conf use t he awar d of aggr a-

vat ed damages and of puni t i ve damages . Aggr avat ed damages ar e " a bal m
f or ment al di st r ess" and coul d, f or exampl e, be awar ded t o compensat e a
pl ai nt i f f who suf f er s an i nt angi bl e l oss as a r esul t of t he def endant ' s
hi gh- handed br each of cont r act . I n f act , t he awar d of a subst ant i al sumt o
t he pl ai nt i f f coul d be seen by advocat es of t he puni t i ve damages appr oach
as condi gn puni shment of t he def endant f or hi s cont umaci ous behavi our ;

suppor t er s of t he aggr avat ed damages appr oach mi ght see t he awar d of t hat
same sumas a genui ne at t empt t o f i x at l ar ge a sumof money equi val ent t o
an i nj ur y whi ch i s not pr eci sel y quant i f i abl e i n monet ar y t er ms . 21 `

207 The maj or di f f i cul t y wi t h such an appr oach i s t hat i t i s somewhat banal and coul d,
concei vabl y, pr esent t he unedi f yi ng spect acl e of a cour t engagi ng i n asear ch f or sumpt uar y

possi bi l i t i es f or someone who i s not l acki ng i n t he l uxur i es of l i f e . I f t he pl ai nt i f f al r eady has

a col our t el evi si on, an af f ect i onat e dog, a good st er eophoni c syst emet c . , shoul d t he cour t

be, pr i ci ng j acuzzi bat hs? See f oot not e 96, supr a, ( l ast par agr aph) .

08 Supr a, f oot not e 205 .
209 Addi s v . Gr amophone Co . , sùpr a, f oot not e 100 .

210 See G. Fr i dman, Puni t i ve Damages i n Tor t ( 1970) , 48 Can . Bar Rev . 373 .
211 One can sympat hi ze wi t h t he comment at or who r ef er s t o t he " t heor et i cal " di st i nc-

t i on bet ween aggr avat ed and exempl ar y ( puni t i ve) damages : Rose, l oc . ci t . , f oot not e 115,

at f oot not e 11 .
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The possi bi l i t y of puni t i ve damages awar ds has been debat ed r ecent l y
i n Ont ar i o . Per haps t he most el oquent advocat e of t hi s appr oach i s Li nden
J . i n Bi - own v . Wat er l oo Regi onal Boar d of Commi ssi oner s of Pol i ce . '- ' 2 I n
t hat case, t he l ear ned j udge . car ef ul l y di st i ngui shi ng aggr avat ed and puni -
t i ve damages, concl uded t hat puni t i ve damages shoul d be awar dabl e, al bei t
i n r ar e cases . He made i t pl ai n t hat puni t i ve damages shoul d not be conf i ned
t o t hose cont r act cl ai ms t hat coul d be asser t ed al so i n t or t , and appr oved t he
awar d of such damages i n cases wher e t he def endant ' s behavi our was
" par t i cul ar l y shocki ng" , 213 t hough he di d not consi der t hat t he def endant
i n t he pr esent case f el l i nt o t hat cat egor y .

Whi l e one can sympat hi ze wi t h j udges whose l i ber al , humane val ues
ar e af f r ont ed by havi ng t o vi ew f r omcl ose quar t er s t he nast y si de of human
nat ur e, one must st r ess t he danger of j udges becomi ng so emot i onal l y
i nvol ved as t o f or get t he pur pose of damages awar ds f or br each of cont r act .
They ar e desi gned t o compensat e t he pl ai nt i f f , and t he pl ai nt i f f i s ampl y
car ed f or i f he i s per mi t t ed t o r ecover an awar d f or an i nt angi bl e l oss t hat he
cannot quant i f y i n monet ar y t er ms . I f t he def endant i s t o be puni shed, why
shoul d he not be ar r ai gned i n t he usual way f or an of f ence set out i n t he
Cr i mi nal Code wi t h t he benef i t s of due pr ocess and t he cr i mi nal st andar d of
pr oof ? When Br own went up t o t he Ont ar i o Cour t of Appeal , '- 11 i t was
r ever sed i n par t on di f f er ent gr ounds, but t he f r i gi d r esponse gi ven t o t he
emot i onal di st r ess cl ai msuggest s t hat t he cour t woul d have been at t he ver y
l east equal l y i nhospi t abl e t o a puni t i ve damages cl ai m.

Sur r ender i ng t o t he puni t i ve pr i nci pl e i ndi cat es a per haps unnecessar y
despai r at ever f i ndi ng an appr opr i at e f i gur e t o set agai nst an i nt angi bl e
l oss . A t heme t hat mi ght l egi t i mat el y be consi der ed i n such l oss cl ai ms i s
t he pr i nci pl e of " consumer sur pl us- , 215 whi ch has been def i ned as t he
excess ut i l i t y or subj ect i ve val ue obt ai ned f r om what economi st s cal l a
" good" over and above t he ut i l i t y associ at ed wi t h i t s mar ket pr i ce . 216 The

' 1 ` ( 1982) , 136 D. L . R. ( 3d) 49, 37 0 . R. ( 2d) 277 ( Ont . H. C. ) , r ever sed on appeal on
di f f er ent gr ounds- supr a, f oot not e 142 . Thi s i s i nconsi st ent wi t h Car di nal Const r uct i on
Lt d . v . The Queen i n Ri ght qi Ont ar i o ( 1981) , 122 D. L . R . ( 3d) 703, 32 O. R. ( 2d) 575 ( Ont .
H. C. ) . af f ' d ( 1981) , 128 D. L . R. ( 3d) 662, 38 O. R . ( 2d) 161 ( Ont . C. A. ) , but a mot i on t o
amend pl eadi ngs so as t o cl ai m puni t i ve damages was al l owed i n Cent enni al Cent r e of
Sci eyt r e cr ud Techr r ol o, g~, v . VSSer r i cesLt d . ( 1982) , 400. R . ( 2d) 253 ( Ont . H. C . ) , wher e a
number of aut hor i t i es ar e col l ect ed . At pr esent , t he Ont ar i o posi t i on seems t o be t hat
puni t i ve damages i s bei ng pr essed t o some degr ee at f i r st i nst ance, but t her e ar e no si gns of
success at t he appel l at e l evel . Ot her pr ovi nces have yet t o show t he same sympat hy f or
puni t i ve damages t hat Ont ar i o has so f ar r eveal ed .

213 I bi d . , at pp . 64 ( D. L. R. ) , 292 ( 0, R. ) . What does t he qual i f yi ng epi t het add?
214 Supr a, f oot not e 142 .
215 See D. Har r i s, A. Ogus and J . Phi l l i ps, Cont r act Remedi es and t he Consumer

Sur pl us ( 1979) , 95 Law Q. Rev . 581 .

216 I bi d . , at p . 582 .
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consumer sur pl us ant i ci pat ed by someone who i nt ends t o use a " good" has

been def i ned as t he equi val ent of t he pr of i t whi ch a busi ness man makes

f r om a cont r act . 217

Thi s appr oach i s usef ul i n r eveal i ng t hat a consumer who bar gai ns f or

a subj ect i ve f eel i ng of sat i sf act i on and i s deni ed i t by t he def endant ' s

br each of cont r act has j ust as much r i ght t o be compensat ed as t he pl ai nt i f f

who i s deni ed a pr of i t . I t t her ef or e l egi t i mi zes t he, awar d of damages f or

i nt angi bl e l osses . The di f f i cul t y l i es i n quant i f yi ng t he l oss . Taki ng, f or

exampl e, a hol i day cont r act , one woul d cal cul at e t he l oss of sat i sf act i on by

subt r act i ng t he agr eed cost of t he hol i day f r om t he maxi mumamount t hat

t he consumer woul d have been pr epar ed t o pay f or t he agr eed hol i day i n

vi ew of hi s pr i or i t i es and i gnor i ng t he possi bi l i t y of compet i t i on t o pr ovi de

t he same t ype of hol i day f r om ot her sour ces. . One onl y has - t o . st at e t hi s

appr oach, however , t o r eal i ze j ust howi mpossi bl e i t i s t o appl y . Howcan

t hi s consumer sur pl us be concei vabl y quant i f i ed?

Anot her dr awback t o t hi s appr oach i s t hat i t i s usef ul onl y i n cal cul at -

i ng l ost expect at i ons ; i t does not hel p i n quant i f yi ng r el i ance l osses . Whi l e

t he consumer sur pl us i dea may be an i nt el l i gi bl e gui de t o t he cal cul at i on of

benef i t s t hat woul d . have i mpr oved t he cont r act - dat e posi t i on of t he pl ai n-

t i f f , i t i s of no use i n cal cul at i ng t he damages of a pl ai nt i f f whose cont r act - .

dat e posi t i on has det er i or at ed as a r esul t of t he def endant ' s br each . " ' Thi s

pl ai nt i f f i s not mer el y deni ed happi ness ; he i s. posi t i vel y made mi ser abl e by

t he def endant ' s br each . Consequent l y, t her e seems l i t t l e i n t he consumer

sur pl us i dea t hat woul d act ual l y hel p l awyer s i n t he pr act i cal handl i ng of

i nt angi bl e l oss cl ai ms .

Af i nal possi bi l i t y i s suggest ed by one of t he j udgment s i n Snyder v .

Mont r eal Gazet t e . 219 Taki ng hi s cue f r omdeci si ons of t he Supr eme Cour t

l i mi t i ng pai n and suf f er i ng and l oss of ameni t i es awar ds t o a maxi mum

f i gur e of $100, 000 i n per sonal i nj ur i es cases, 22° Owen J . st at ed t hat t hi s

same f i gur e shoul d set a cei l i ng f or al l " dommage mor al " cl ai ms . Snyder

concer ned a cl ai mf or def amat i on under Ar t i cl e 1053 of t he Quebec code .

At t r i al , $135, 000 wer e awar ded as " dommages mor aux" , but on appeal
t hi s f i gur e was r educed dr ast i cal l y t o $13, 500 i n a way t hat i s ver y much

217 I bi d . , at pp . 582- 83 .

218 Onl y t he most f er vent advocat e of t he l aw andeconomi cs movement coul d ent er an
unr eal masochi st i c wor l d t o ask someone how much money he woul d r equi r e bef or e
suf f er i ng an i nt angi bl e l oss . I t mi ght not be an i mpossi bl e i nqui r y: t he Engl i sh Common
Col d Resear ch I nst i t ut e has no shor t age of vol unt eer s wi l l i ng t o i ncur t he r i sk of i nf ect i on i n
r et ur n f or a f r ee hol i day i n t r anqui l sur r oundi ngs .

219 ( 1983) , 5 D. L . R. ( 4t h) 206 ( Que . C. A . ) .
220 Andr ews v . Gr and & Toy Al ber t a Lt d . , [ 1978] 2 S. C. R. , ( 1978) , 83 D. L . R ( 3d)

452; Thor nt on v . Boar d of Tr ust ees of School Di st r i ct No . 57 ( Pr i nce Geor ge) , [ 1978] 2
S. C. R. 267, ( 1978) , 83 D. L . R. ( 3d) 480; Ar nol d . v . Teno, [ 197812 S. C. R. 287, ( 1978) , 83
D. L . R ( 3d) 609 .
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consi st ent wi t h t he ci vi l l aw' s t endency t o gr ant modest awar ds i n " dom-
mage mor al " cases .

As we have seen, t he ci vi l l awhas much mor e of a gl obal vi ew t han t he
common l aw of " dommage mor al " and i t i s t her ef or e not sur pr i si ng t o see
t hi s i ni t i at i ve comi ng f r om a ci vi l i an j ur i sdi ct i on . I n so f ar as i t t ends
t owar ds consi st ency i n t he l aw, t hi s appr oach has much t o commend i t .
Ther e i s somet hi ng odd about a l egal syst emwhi ch of t en awar ds mor e t o
def amat i on cl ai mant s t han t o cl ai mant s who ar e physi cal l y cr i ppl ed .
Never t hel ess, a number of f act or s shoul d be consi der ed bef or e Owen J' s
i ni t i at i ve i s gi ven t oo ent husi ast i c a r ecept i on . I n per sonal i nj ur i es cases
wher e a l ar ge amount i s gi ven f or pai n and suf f er i ng and l oss of ameni t i es,
t her e wi l l usual l y be ver y subst ant i al awar ds f or l oss of f ut ur e ear ni ngs and
f or speci al damages cover i ng const ant medi cal at t endance and t he r el at ed
physi cal needs of ser i ousl y i nj ur ed i ndi vi dual s . I ndeed, l ar ge as t he l oss of
ameni t i es awar d may be, i t wi l l of t en pal e i nt o i nsi gni f i cance agai nst t he
amount s gi ven f or t hese ot her l osses . The amount of $100, 000 may
t her ef or e not be a whol l y r el i abl e f i gur e t o ser ve as a base f or cal cul at i ng a
pur el y i nt angi bl e l oss . Secondl y, i t shoul d be r emember ed t hat an i nt angi -
bl e l oss awar d f r equent l y ser ves as a subst i t ut e f or an awar d t hat i s not gi ven
f or anot her , unpr ovabl e l oss . Thi s f act or shoul d be bor ne i n mi nd i f t he
adopt i on of t he Owen f or mul a ar i ses f or consi der at i on . Thi r dl y, t he f or mu-
l a pr ovi des a cei l i ng wi t hout gi vi ng any i ndi cat i on as t o how awar ds ar e t o
be di st r i but ed bel ow t hat cei l i ng, so t hat i t may not advance t he i nqui r y
much .

On bal ance, i t i s har d t o make sci ent i f i c t he pr ocess of awar di ng
damages f or i nt angi bl e l osses i n cont r act cases . The most one can hope f or
i s i nt er nal consi st ency i n awar ds and i n t he val ues espoused by our l egal
syst em. The Owen f or mul a i s an i nt er est i ng one t hat mi ght be har nessed i n
cont r act cases i f t he ant i ci pat ed f l ood of i nt angi bl e l oss cl ai ms, suggest ed
by devel opment s deal t wi t h i n t hi s ar t i cl e act ual l y does mat er i al i ze . I t i s
l i kel y, however , t hat t he f or mul a, as a uni ver sal gui de t o t he cal i br at i on of
i nt angi bl e l oss cl ai ms, wi l l pr obabl y be r ej ect ed by t he j ur i sdi ct i ons under
r evi ew i n t hi s ar t i cl e as t oo ambi t i ous . Money, as a medi umof exchange, i s
unl i kel y ever t o suppl y a sat i sf act or y eval uat i on of i nt angi bl e l osses and i t
can be pr edi ct ed t hat cour t s, t r eadi ng a f i ne l i ne bet ween puni shment and
compensat i on, wi l l move i n t he maj or i t y of cases" ' t owar ds t he r educt i on
of awar ds t o t he l evel of convent i onal , pal l i at i ve sums . I f t hi s does occur ,

z=' A l i kel y pr edi ct i on i s t hat t he t ype of cont r act wher e i nt angi bl e l oss i s t he maj or
i t em, such as a hol i day cont r act , wi l l pr obabl y yi el d subst ant i al t hough not spect acul ar
damages awar ds . Cont r act s, such as empl oyment cont r act s and sal e of l and cont r act s,
yi el di ng subst ant i al amount s of damages f or i t ems of pecuni ar y l oss wi l l pr obabl y pr oduce
modest awar ds f or i nt angi bl e l oss . I t i s easy t o f or get t hat cont r act ual damages ar e
somet i mes pr essed i nt o ser vi ce t o f ul f i l a det er r ent f unct i on, whi ch suggest s t hat i nt angi bl e
l oss awar ds wi l l i n some cases have maj or f unct i ons t o per f or m.
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and i f t he r ange of al l owabl e cases becomes set t l ed, i t i s l i kel y t hat t he habi t
of maki ng t hese awar ds wi l l pr e- empt i nt el l ect ual i nqui r y i nt o t he pur pose

of gr ant i ng . damages f or i nt angi bl e l oss .

Concl usi on

These devel opment s i n t he ar ea of i nt angi bl e l oss show t hat t her e i s no
obvi ous answer t o t he quest i on why t he i nci dence of such damages awar ds
i s accel er at i ng . At t he ver y l east , one has t o concede t hat t he r easons ar e

pr obabl y not t he same f or al l t ypes of cont r act s, t hough t he consci ousness
t hat i nt angi bl e, l osses can be compensat ed i s pr obabl y r esponsi bl e f or a
push- and- pul l ef f ect i n whi ch, f or exampl e, empl oyment cases suppor t
t r avel cases and vi ce ver sa. To t hi s l i mi t ed ext ent i t can be sai d t hat one i s
deal i ng wi t h a gener al cont r act ual phenomenon, t hough i t must be sug-
gest ed t hat empl oyment awar ds ar e pr obabl y a r esponse t o economi c

r ecessi on and t he dehumani zi ng ef f ect of unempl oyment whi l e hol i day
awar ds, f or exampl e, may wel l be mot i vat ed by an i nchoat e sent i ment t hat
a consumer l oss i s t he pr i vat e ci t i zen' s . equi val ent of a busi nessman' s l oss
of pr of i t or t r adi ng l oss, as wel l as by admi r at i on f or t he aggr essi ve
hedoni smr equi r ed t o pur sue such cl ai ms i n t he f ace of di scour agement and
set - backs .

Though t he l egi t i macy of i nt angi bl e l oss awar ds i s nowest abl i shed i n
t he common l aw, and has been so f or a l ong t i me i n t he ci vi l l aw wher e

doct r i nal - concept ual j ust i f i cat i ons have obvi at ed t he need f or pr agmat i c

j ust i f i cat i ons, nei t her syst em of l aw can gi ve def i ni t e gui dance on t he

quant i f i cat i on of such awar ds . Pr edi ct abi l i t y i n t hi s mat t er i s pr obabl y a
hopel ess vent ur e and per haps t he most one can expect i s an i nf or mal t ar i f f
est abl i shed at an aut hor i t at i ve j udi ci al l evel . Hi gh- r anki ng deci si ons ar e

st i l l somewhat spar se i n t hi s ar ea of l awand t her e ar e no obvi ous si gns t hat
t he devel opment of i nt angi bl e l oss awar ds has r un i t s cour se .

	

,

A number of poi nt s r emai n . Fi r st , t he awar d of cont r act ual damages

f or i nt angi bl e l osses may be seen by some common l awyer s as evi dence

t hat cont r act and t or t ar e i n t he pr ocess of mer gi ng t o pr oduce a si ngl e body

of obl i gat i ons possessed of a concept ual uni t y t hat woul d be compr ehensi -

bl e t o a ci vi l l awyer , f or whom" dommages mor aux" , and non- f ul f i l ment

of obl i gat i ons i s an i nt egr al subj ect . Ther e ar e a number of devel opment s i n

t he ar ea of cont r i but or y negl i gence and r emot eness of . damage222 sugges-

t i ve of such a pr ocess and, i ndeed, t he i nvasi on by cont r act ual damages of

t he i nt angi bl e zone al so l ends some suppor t t o t he t hesi s . I t woul d,

however , be mi sgui ded t o bel i eve t hat cont r act i s si mpl y assumi ng t he

cl ot hi ng of t or t because, as seen above, t he l aw of t or t i s by no means

222 Br i dge, l oc . ci t . , f oot not e 16 at pp, 906- 13 ; M. G. Br i dge, Def ect i ve Pr oduct s,
Cont r i but or y Negl i gence, Appor t i onment of Loss and t he Di st r i but i on Chai n : Lamber t v .

Lewi s ( 1982) , 6 Can . Bus . LT 184 .
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syst emat i c and compr ehensi ve i n pr ovi di ng compensat i on f or i nt angi bl e
l oss .

Secondl y, i t i s cl ear t hat t he ci vi l l aw i s concept ual l y bet t er equi pped
t o deal wi t h i nt angi bl e l oss, t hough t he common l aw has made gr eat st r i des
over t he l ast t en year s . Unt i l r ecent l y, never t hel ess, t her e has been l i t t l e
evi dence of " dommage mor al " r ecover y i n cont r act i n Quebec ci vi l l aw, a
phenomenon t hat can pr obabl y be at t r i but ed t o t he l ow densi t y of l i t i gat i on
and t he i nnat e conser vat i sm of Quebec l egal l i f e . Ther e ar e r ecent si gns of
an i ncr easi ng consci ousness on t he par t of Quebec l i t i gant s and cour t s of
t he possi bi l i t i es i nher ent i n maki ng a cl ai mf or " dommages mor aux" . I t
mi ght be sai d t hat t hi s i s sympt omat i c of a bel at ed awar eness of t he
char act er i st i cs and scope of a gener al ci vi l l aw of obl i gat i ons but i t i s mor e
l i kel y t hat Quebec, an i nt egr al par t of Nor t h Amer i ca, has become awar e of
t he f act , f or exampl e, t hat over ent husi ast i c t r avel agent s can be sued by
di sappoi nt ed hol i daymaker s i n ot her cont i nent al j ur i sdi ct i ons .

Fi nal l y, one i s l ef t wi t h t he par adox t hat a bel i ef t hat t her e i s mor e t o
l i f e t han money and pr oper t y has l ed t o t he pecuni ar y vi ndi cat i on of
non- pecuni ar y i nt er est s . Thi s t r ul y i s t he bot t om l i ne .
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