Psychiatry, Psychology and Law, 2017

Vol. 24, No. 2, 292—-301, http://dx.doi.org/10.1080/13218719.2016.1197817

% Routledge

Taylor & Francis Group

Covert and Implicit Influences on the Interpretation of Violence Risk

Instruments

Stephane M. Shepherd® and Danny Sullivan™®*

“Centre for Forensic Behavioural Science, Swinburne University of Technology, Melbourne, Australia;
bDepartment of Psychiatry, University of Melbourne, Australia; “Victorian Institute of Forensic Mental

Health (Forensicare), Melbourne, Australia

Forensic mental health practitioners are frequently asked to estimate the risk of future
violence. Legal decisions concerning the sentencing, management and disposition of
offenders often rely on the advice of such testimony. The burgeoning use of violence risk
instruments in these settings undoubtedly injects a level of scientific rigour into forensic
evaluations for courts and tribunals. Yet scrutiny of the inherent limitations of both risk
instruments and the inferences and formulations drawn from them are often veiled by the
discipline’s endorsement for such approaches. Misconceptions about the validity and
dependability of present-day risk assessments and expert infallibility persist. The furtive
influences that shape both the (mis)interpretation and miscommunication of risk instruments
in legal settings necessitate discussion.
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Introduction

The historical progression from impressionis-
tic clinical predictions of dangerousness to
the utilisation of violence risk instruments is
well documented (Webster, Douglas, Eaves,
& Hart, 1997). Noteworthy court decisions
(Baxstrom v. Herald, 1966) and ensuing sci-
entific studies (Steadman & Cocozza, 1974)
drove this evolution, which in essence juxta-
posed opposite ends of the risk prediction
spectrum: elementary clinical judgement and
mechanical actuarial risk instruments. Moti-
vation for the development of actuarial instru-
ments intensified after empirical research
demonstrated the inclination for clinicians to
over-predict violence risk (Monahan, 1981).
This movement represented a paradigm shift

in the forensic discipline. ‘Error-prone’ clini-
cal risk adjudication became anathema to
objective assessment, while statistical fore-
casting — ostensibly free from heuristics and
illusory correlations — became the process de
rigueur. Clear-cut risk items on actuarial tools
provided a standardised scientifically-
informed platform for risk evaluation,
enhancing both rater consistency and trans-
parency. Actuarial measures however were
not without criticism; their inflexible consti-
tution and usurping of clinical decision-mak-
ing engendered apprehension in the literature
(Doyle & Dolan, 2007; Hart, 1998).

Despite calls to replace clinical judge-
ment entirely with actuarial tools (Quinsey,
Harris, Rice, & Cormier, 2006), middling
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alternatives like ‘structured professional
judgement’ (SPJ) enabled clinical discretion
to be anchored by a checklist of static and
dynamic evidence-based risk factors drawn
from the scientific literature (Heilbrun, Yasu-
hara, & Shah, 2010). The positivistic nature
of a predetermined set of risk factors — a
remnant of the actuarial approach — is thus
complemented with a clinician’s contextual
oversight. Though often requiring more time
to administer compared to actuarial instru-
ments, SPJ approaches are widely utilised by
forensic practitioners (Hurducus, Singh, de
Ruiter, & Petrila, 2014; Khiroya, Weaver, &
Maden, 2009). Later models of risk assess-
ment now incorporate supplementary risk
management frameworks to inform risk
reduction strategies — such instruments are
often included within broader risk-assessment
paradigms such as the Risk-Needs-Respon-
sivity (RNR, see Andrews & Bonta, 2010)
framework where the evaluation of risk is
one of three phases in offender management.
Despite these advancements in violence
risk prediction, the nomothetic nature of risk
instruments is often at odds with notions of
individualised, case-specific judgements in
legal practice. The risk-prediction testimony
of mental health practitioners providing
forensic evaluations for courts and tribunals
is generally expressed in probabilistic terms,
although it will ‘almost always be used to
justify all or nothing decisions’ (Mullen &
Ogloff, 2009, p. 1994). Navigating this con-
tradictory terrain presents several profes-
sional and ethical challenges for forensic
practitioners. For this reason it is important
that both forensic evaluators and the judiciary
are cognisant of the existing limitations of
violence risk instruments, which at times
enjoy unchallenged medico-legal approval.
In response, this paper aims to traverse the
often overlooked shortcomings of violence
risk instruments, from validation through to
interpretation. The limitations pertaining to
instrument utility, validation procedures, and
applicability to unique offender circumstan-
ces and populations are summarised, and

common practitioner biases and heuristics
affecting risk evaluations are additionally
canvassed. Emphasising clinical prudence,
this commentary seeks to challenge the often-
times uncritical application of violence risk
instruments in legal settings. The notions sur-
veyed in this article are derived from the
combination of clinical experience and a
thorough synthesis of the international foren-
sic mental health academic literature pertain-
ing to violence risk assessment and expert
testimony.

Lies, Damned Lies and Statistics

Traditionally, risk instruments are validated
on their capacity to predict recidivism alone,
regardless of their explicit purpose (i.e. to
predict, estimate, manage risk, etc.). Instru-
ments like the Violence Risk Appraisal Guide
(Quinsey, Harris, Rice, & Cormier, 2006) are
comprised of largely static items with the aim
of predicting recidivism, while other instru-
ments, such as Historical Clinical Risk Man-
agement-20 (HCR-20; Douglas, Hart,
Webster, & Belfrage, 2013) and the Level of
Service/Case Management Inventory (LS/
CMI; Andrews, Bonta, & Wormith, 2004) are
designed to estimate a client’s level of risk.
Although arriving at risk estimations through
differing processes, HCR-20 and the LS/CMI
ostensibly aim to manage a client’s level of
risk with an end goal of reducing risk by tar-
geting identified dynamic risk items for inter-
vention (Doyle & Dolan, 2002). Evidence for
the predictive utility of risk instruments is rel-
atively robust, although evidence for the
capability of risk instruments to effectively
manage and ultimately reduce risk remains
elusive. It is necessary to explore both out-
come measures in greater detail.

Mpyriad investigations have demonstrated
associations between risk instruments and
future offending. However, forensic valida-
tion commentary often overestimates a risk
instrument’s capacity to predict recidivism,
presumably galvanised by comparisons to
‘flip-of-a-coin’  clinical prognoses. This
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enthusiasm materialises from the body of lit-
erature underlining the predictive advantage
of risk instruments over unstructured clinical
judgement (UCJ); the catchphrase ‘superior
to unstructured clinical judgement’ is often
equated with ‘predictive accuracy’. It is prob-
lematic for the field if lower range predictive
indices are not appropriately challenged sim-
ply because of their marginal improvement
beyond clinical discretion.

Validation studies will often determine
the efficacy of a risk instrument based on its
ability to differentiate between reoffenders
and non-reoffenders. This procedure is com-
monly explored using receiver operator char-
acteristic (ROC) analysis. In ROC analysis,
an area under the curve (AUC) index is cal-
culated. So widespread is the use of ROC
analysis in violence risk validation research
that it has become the status quo — risk
instruments essentially ‘live or die’ by the
AUC index. In the literature, AUC scores of
0.75 are considered robust (Dolan & Doyle,
2000), indicating that there is a 75% chance
that a randomly-selected recidivist will
receive a higher score on an instrument com-
pared to a randomly-selected non-recidivist.
The majority of validation studies for widely-
used risk instruments has demonstrated AUC
scores below this level. In real terms, this
may be an underestimation, given the propen-
sity for authorship bias (Singh, Grann, &
Fazel, 2013). Moreover, ROC analysis has a
number of shortcomings. While the AUC
index is a favoured indicator due to its resis-
tance to base rate fluctuations (Babchishin &
Helmus, 2015; Singh, 2013), it is not a true
reflection of predictive accuracy. Further-
more, ROC analysis cannot meaningfully
ascertain the forecasting ability of instru-
ments comprising modifiable items (Falzer,
2013). Determining an instrument’s positive
and negative predictive values can provide a
stronger indication of an instrument’s predic-
tive capacity (Singh, 2013; Szmukler, Everitt,
& Leese, 2012). However, supplementary
analyses identifying how changes in dynamic
factors redefine both level of risk and future

behaviours would bolster validation evi-
dence. Such indicators are underused in the
forensic field and warrant inclusion in valida-
tion studies so that this information can be
routinely provided in court.

The risk prediction validation literature is
riddled with methodological errors, such as
authorship partiality (Singh et al., 2013),
interpretational inconsistencies across studies
(Singh, Desmarais, & van Dorn, 2013),
incompatible cross-validation methods (Ros-
segger et al., 2013) and a common misunder-
standing of the use of the AUC index (Singh,
2013). Discrepancies in replication methodol-
ogy are unavoidable in the forensic field,
where sustained access to various at-risk pop-
ulations is often unfeasible; thus there are
often numerous confounders when compared
with the methodological exactitude of instru-
ment construction samples. For the sake of
expediency, deviation from the user recom-
mendations underlined in risk instrument
manuals is commonplace in validation stud-
ies. In many respects, we must ‘take the good
with the bad’ methodologically to progress
the field, given the unpredictable and some-
times inaccessible nature of forensic samples.
However when nine out of ten risk instrument
studies are misinterpreting AUC values
(Singh et al., 2013), it is incumbent on the
discipline to appropriately revisit its evalua-
tive processes. If validation endeavours
focusing on risk prediction continue, greater
levels of methodological sophistication are
warranted. There is a dearth of meaningful
research exploring the influence of dynamic
risk factors (risk state) on a client’s level of
risk over time and how this may vary with
consideration to their risk propensity (risk
status). In light of these outstanding issues,
the predictive triumphalism found in many
validation studies is potentially overstated.

How then should we approach the
appraisal of risk instruments? It has been sug-
gested that tools are of little worth if unable
to reduce a client’s level of risk. This elicits
concern from several commentators who
point to the wunavailability of scientific
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evidence for genuine risk reduction attribut-
able to risk instruments (Nielsson, 2013;
Wand & Large, 2013). In contrast, Allnut
et al. (2013) posit that ‘violence risk assess-
ment is not an intervention and conducting an
assessment of violence risk does not change
the outcome’ (p. 734). From this perspective,
risk instruments — for example, the Level of
Service instruments' — inform therapeutic
approaches (via the RNR model perhaps) but
are not actual interventions in isolation. In
any case, validation difficulties arise for
instruments which aim to manage risk rather
than solely predict recidivism. Validating an
instrument with a view to risk management
by ascertaining its predictive capacity for
recidivism is disingenuous — an instrument
designed to inform risk management decisions
should be evaluated on its ability to do just
that. At the same time, validating the same
instrument by the success of follow-on reha-
bilitative  efforts is  potentially  too
‘downstream’. This option is particularly com-
plicated by an observed disconnection
between identifying risk/needs and developing
interventions based on those needs (DeMatteo,
Hunt, Batastini, & LaDuke, 2010; Singh, Des-
marais, et al., 2014). It could be argued that
contemporary violence risk instruments cur-
rently exist in an evaluative vacuum. The field
may need to consider novel and more relat-
able frameworks for the validation of contem-
porary instruments. With this in mind,
clinicians must be particularly cautious when
communicating risk-instrument information.
As clinical aids, risk instruments may help to
prioritise treatment goals and tailor manage-
ment strategies — but research on whether
they enable improved clinical decision-mak-
ing beyond prediction is inadequate. The task
for clinicians is to not fall into the trap of
overvaluing the predictive properties of a risk
instrument when formulating a risk opinion.

Special Cases

The nomothetic composition of violence risk
instruments refers to their generalised,
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population-based criteria. Contemporary risk
instruments are typically normed on the cor-
relates of recidivism for cohorts of offenders
from specific localities (actuarial) or they are
assembled through a process of clinical
endorsement and item selection from the vio-
lence risk literature (SPJ). Either way, the
application of aggregate data to an individual
is at odds with legal notions of individualised
justice. A common objection is that group
statistics may not apply to an individual when
formulating risk, channelling the ecological
fallacy. Realistically, individuals can deviate
from instrument construction samples in sev-
eral ways, threatening the generalisability of
an instrument. This point is especially perti-
nent for actuarial instruments, which encom-
pass a finite set of factors with predetermined
weightings. This method fails to embrace
important idiosyncrasies that are not mea-
sured by the instrument, including inter alia
age and cultural, attitudinal, contextual and
protective factors. These counterfactual ele-
ments may have a marked influence on risk
for specific individuals and groups, an influ-
ence which is disproportionate and may have
far greater bearing on risk that the general
factors  incorporated into  nomothetic
instruments.

The applicability of instruments to popu-
lations not widely represented in construction
samples (such as ethnic minorities, females
and unique offenders) is equivocal. Several
key studies have found that predictive valid-
ity estimates for minority and/or female
offenders are weaker compared with white
male offenders (Edens, Campbell, & Weir,
2007; Holtfreter & Cupp, 2007; Shepherd,
Luebbers, & Dolan, 2013; Shepherd, Lueb-
bers, Ferguson, Ogloff, & Dolan, 2014;
Singh, Grann, & Fazel, 2011). Recent studies
from the United Kingdom also suggest that
the presence of psychopathy drastically
reduces the predictive validity of risk assess-
ment instruments (Coid, Ullrich, & Kallis,
2013), notwithstanding that this is a group
which has historically been singled out for
preventive detention due to a strong
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perception of escalated risk (Mullen, 2007).
Meta-analytic studies assessing a range of
risk assessment instruments demonstrate
greater reliability for the prediction of low-
risk categories, but a low level of reliability
for assessments of high risk, leading Fazel
and colleagues to contend that

these tools are not sufficient on their own for
the purposes of risk assessment. In some
criminal justice systems, expert testimony
commonly use scores from these instru-
ments in a simplistic way to estimate an
individual’s risk of serious repeat offending.
However, our review suggests that risk
assessment tools in their current form can
only be used to roughly classify individuals
at the group level, and not to safely deter-
mine criminal prognosis in an individual
case. (Fazel, Singh, Doll, & Grann, 2012,

p-5)

Such evidence has not, however, clearly
led to reluctance to deploy risk assessment
tools in support of preventive detention for
sexual and violent offenders in numerous
jurisdictions. Another key issue is the paucity
of violence risk factor evidence for outlier
groups, complicated by the feasibility of
accessing such information. For example,
offenders motivated by political or religious
extremism may pose a significant risk of vio-
lence but not be assessed as such by risk
tools. There the salient variables may relate
to fervour and other variables not easily
determined even by seasoned assessors. The
narratives of radicalised terrorists often indi-
cate a process taking place over some
months, during which the level of risk alters
markedly. However the markers of altered
risk do not correspond to the same risk factors
identified in the empirical literature for vio-
lence, and the form of violence may also dif-
fer (Dalgaard-Nielsen, 2010). Furthermore,
the variegated motivations of those at risk for
violent extremism, combined with the rarity
of such events, renders risk prediction excep-
tionally complex and prone to oversimplifica-
tion. Efforts have been made to develop such
tools, e.g. the Violent Extremism Risk

Assessment — Second Edition (VERA-2;
Pressman & Flockton, 2010), but they have
not been extensively validated.

First-time offenders pose a specific diffi-
culty, particularly if they are being assessed
prior to treatment. If treatment is considered
to work then post-treatment risk assessment
may have quite different outcomes depending
on progress and the passage of time (which
for younger offenders is accompanied by pos-
sible maturation, a factor that is often signifi-
cant). Some offenders benefit markedly from
treatment, and others do not; however, it is
likely that treatment outcome is of marked
relevance to prognosis and recidivism risk,
although risk assessment prior to treatment
interventions does not reflect this (Falzer,
2013).

These illustrations place the present-day
estimation of risk, for those who do not con-
form to instrument norms, in a void: we are
bereft of scientific instruction. On the one
hand, tools that do not accommodate such
populations may be unsuitable, while on the
other, the alternative — intuition — may be
similarly inappropriate. In each scenario,
clinicians are forced to make an inferential
leap when formulating a probabilistic esti-
mate of risk in the absence of robust statisti-
cal evidence to inform such an estimate. This
is of particular concern where SPJ instru-
ments are utilised. An SPJ projection can still
sustain many of the subjective biases that
weaken unstructured clinical judgement
(UC]J). Despite the availability of salient vari-
ables for consideration there is no defined
logic about how the instrument’s categorical
overall risk rating (High, Medium, Low) is
formulated. Research has identified signifi-
cant discrepancies in both clinical non-
numerical risk estimates (Hilton, Carter, Har-
ris, & Sharpe, 2008) and violence outcome in
clients rated as high risk (Singh, Fazel,
Gueorguieva, & Buchanan, 2014). Further-
more, it is alleged that clinicians often forgo
their discretionary option, choosing to score
SPJ instruments in an additive, mechanical
fashion (Hanson & Morton-Bourgon, 2009).
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Ostensibly, the flexibility that exemplifies
SPJ also renders the approach vulnerable to
misuse and, in some cases, greater impreci-
sion (Hanson & Morton-Bourgon, 2009).
Indeed, these challenges should not preclude
the use of SPJ instruments in court proceed-
ings; however, it is incumbent on health pro-
fessionals giving evidence to clearly
articulate the inherent limitations of using
such an approach, particularly with unique
offenders with scientifically unidentified pro-
pensities for future violence. We would con-
tend that it is also incumbent on the trier of
fact not just to acknowledge the limitations of
such instruments and proceed to use the evi-
dence, but to reflect on whether such instru-
ments lead to conclusions which accord with
the legal standard of proof being applied.

Cognitive Biases

Risk instruments add a level of structure and
transparency to estimations of violence. A
range of clinician biases may be minimised
as a result. However, the process is not
immune to harmful subjectivity and prejudi-
ces — not just in the course of assessment but
also in the interpretation of results (Dror,
2011; Neal & Grisso, 2014). Inter-rater reli-
ability may differ depending on who commis-
sions the report. Research has indicated that
risk-instrument scores are susceptible to
adversarial allegiance (Chevalier, Boccaccini,
Murrie, & Varela, 2015; DeMatteo et al.,
2014; Murrie, Boccaccini, Johnson, & Janke,
2008; Murrie et al., 2009). This phenomenon
has also been shown in civil medico-legal
assessments (Large & Nielssen, 2001), and to
a lesser extent in criminal medico-legal
assessments (Nielssen, Elliot, & Large, 2010).
Some expert witnesses may gain a reputation
for providing opinions which exhibit consis-
tent tendencies. In an adversarial legal system,
such perceived bias may indeed be the reason
for the expert being retained for an opinion.
Not only may witnesses exhibit subjective
biases, but their repeated retention by the
same lawyers or firms may also provide a

subtle or unconscious bias to satisfy those
who commission the reports. The ethical
duties of a lawyer, within constraints, are to
act in the best interests of their client. It is not
a breach of their ethics to seek an advanta-
geous report, and a good lawyer will no doubt
preferentially seek a report which they suspect
may benefit their client.

The mode of communication of results is
critical. The assessor requires not only a
sophisticated understanding of the assessment
guidelines and statistical properties of any
instruments used but also the capacity to
explain them clearly to the trier of facts. This
is a requirement of most codes of conduct for
expert witnesses and has a clear pedigree in
common law (Daubert v. Merrell Dow Phar-
maceuticals, Inc., 1993; National Justice
Compania Naviera SA v. Prudential Assur-
ance Co Ltd (The Ikarian Reefer), 1993). A
range of cognitive biases may influence the
presentation and understanding of risk assess-
ments in medico-legal settings. As described
eloquently and succinctly by Tversky and
Kahneman (1974), the presentation of data
influences the choices made, although deci-
sion-makers are often unaware of their biases.

Information framed in particular forms
influences decisions strongly. For the med-
ico-legal presentation of risk-assessment
information this may be reflected in idiosyn-
cratic understandings of the meaning of terms
such as high and low, which refer not only to
a comparison to another notional group such
as a norm but also to the base rate of the
behaviour in question. Is the same sort of vio-
lence being referenced, or another (lesser or
greater) form? Is the risk to be considered rel-
ative to categories, for example, of men, men
of the same age, men of the same sociocul-
tural background? Is the context a jurisdic-
tion with gross rates of violence or one in
which the base rate is very low? It can be
seen that terms such as high, moderate and
low are inseparable from both the comparator
group and the context.

Furthermore, such prognostications return
us to the days of ‘dangerousness’, when risk
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was considered akin to an individual attribute
or trait (Mullen, 2007). The outcome of risk
assessment becomes increasingly inaccurate
with the passage of time from the assessment,
and hence, in clinical practice, frequent reas-
sessment is required. Yet such communica-
tions in a medico-legal context may affect
events years in the future, such as the dura-
tion of a sentence or other restrictive condi-
tions (McSherry, 2004). Prognostications are
seen as indelible, notwithstanding a range of
future contexts which are predominantly
unforeseeable by the assessor. Future con-
texts involving not-yet-known associates,
relationships, states of intoxication or prevail-
ing mood states may be critical in future situ-
ational aggression or sexual violence. The
more remote from the time of assessment, the
less capable is the assessor to determine that
their prognostication will be valid in such
contexts.

Tversky and Kahneman (1974) describe
the availability bias as reflecting the implicit
influence of recent cognitions upon decision-
making. For those undertaking risk assess-
ment, recent events impact upon the assess-
ment. A patient who suicided; a traumatised
victim recounting the effects of a crime; a run
of offences which are similar: these events
will impact upon a risk assessor. Such events
may make them more blasé or more cautious,
or may skew their scenario planning. Not-
withstanding the rigour of assessment guide-
lines, the subjectivity of the assessor is
influenced by their own context. It is valid to
ask about the assessors’ experience with vic-
tims, or how they might account for their
potential biases.

Finally, decision-making is influenced by
anchoring effects. This term refers to the fact
that the first facts offered will tend to influ-
ence final results. Interestingly, when risk
assessment is sought by the court, the prelim-
inary arguments to establish the eligibility of
the offender for risk assessment focus upon
the egregiousness of their history. Any dis-
cussion of risk assessment is preceded by the
history of offending. Thus the argument is

anchored in the heritage of the offender as a
person with offending tendencies. Risk
assessment is never undertaken as an abstract
task, devoid of context. The anchoring effect
of commencing proceedings with narratives
of offending may set the tone for a bias
towards estimation of higher risk.

For the trier of fact, maintaining imper-
turbable neutrality must be difficult. For the
assessor, to extricate themselves from these
biases requires a remarkable degree of self-
awareness, humility, openness and flexibility.
These are not necessarily attributes sought in
the expert witness. More often experts are
selected for their capacity to ‘stick to their
guns’ and defend their assessments. The char-
acteristics of an effective expert witness may
conflict with his or her capacity to offer the
frank, flexible and individualised assessment
which is required, or to be circumspect.

Courts in the positivistic tradition seek
robust responses rather than ambiguity. They
do not prize equivocation. There are pres-
sures, markedly in the adversarial system,
which seek polarised and irrefutable, staunch
opinions. It is contended that in this domain,
the nuance of risk assessment, its errors and
shortcomings, may be glossed over in order
to satisfy the needs of the parties or legal sys-
tem. While giving evidence about risk need
not be unethical mental health practitioners
should be both knowledgeable and cautious
when they provide risk assessments to the
courts.

Note

1. A systematic assessment of offender risks and
needs (see Andrews et al., 2004).
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