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Tor ont o

Sect i on 24( 1) of t he Canadi an Char t er of Ri ght s and Fr eedoms conf er s on t he
cour t s t he power t o awar d t o anyone whose r i ght s or f r eedoms under t he Char t er
have been i nf r i nged " such r emedy as t he cour t consi der s appr opr i at e and j ust i n
t he ci r cumst ances" . Thi s ar t i cl e di scusses t he i ssues wi t h whi ch t he cour t s wi l l

have t o deal i f t hey ar e asked t o awar d damages f or i nf r i ngement of const i t ut i onal
r i ght s. I t consi der s, i nt er al i as t he pur poses whi ch t he awar d of damages may
ser ve ; t he el ement s of a const i t ut i onal damage cl ai m; t he def endant s agai nst whom
such a cl ai mmay be made ; and t he appr opr i at e measur e of damages . I n exer ci si ng

t hi sj ur i sdi ct i on Canadi an cour t s wi l l no doubt f i nd i t usef ul t o r ef er t o t he common

l aw' of damages and t o t he exper i ence i n t he Uni t ed St at es i n t he awar di ng of

damages i n const i t ut i onal cases . However t he aut hor concl udes t hat t he cour t s

shoul d not be const r ai ned by common l awpr i nci pl es and t hat t he Char t er conf er s

on t hem a much br oader j ur i sdi ct i on t han t hat of t he Uni t ed St at es cour t s .

Canadi an cour t s shoul d t her ef or e f ashi on a r emedy i n damages whi ch wi l l ef f ec-

t i vel y r edr ess cont r avent i ons of t he r i ght s and f r eedoms guar ant eed by t he

Char t er .

L' ar t i cl e 24( 1) de l a Char t e canadi enne des dr oi t s et l i ber t és donne aux t r i bunaux

l e pouvoi r d' accor der à t out e per sonne dont l es dr oi t s et l i ber t és gar ant i s par l a
char t e ont ét é enf r ei nt s " l a r épar at i on que l e t r i bunal est i me convenabl e et j ust e eu
égar d aux ci r const ances" . Dans cet ar t i cl e, l ' aut eur exami ne l es quest i ons

auxquel l es l e t r i bunal devr a r épondr e quand i l aur a à f ai r e f ace à une demande de,

dommages et i nt ér êt s pour vi ol at i on de dr oi t s const i t ut i onnel s . I l consi dèr e ent r e

aut r es à quel l es f i ns ce genr e de r épar at i on peut ser vi r , l es él ément s qui const i -

t uent une demande const i t ut i onnel l e en dommages et i nt ér êt s, l es déf endant s

cont r e l esquel s une act i on de ce genr e peut êt r e i nt ent ée et l a mét hode d' éval uat i on

des dommages . Les j uges canadi ens- t r ouver ont cer t ai nement ut i l e, pour exer cer
ce pouvoi r , de se r éf ér er au dr oi t des dommages et i nt ér êt s de l a common l awaussi
bi en qu' à l a j ur i spr udence amér i cai ne qui a l ' expér i ence de ce genr e d' al l ocat i on

dans l es af f ai r es const i t ut i onnel l es . L' aut eur af f i r me cependant dans sa concl u-

si on que l es t r i bunaux canadi ens ne devr ai ent pas s' en t eni r aux pr i nci pes de l a

common l aw ni i mi t er l es déci si ons amér i cai nes car l es pouvoi r s que l eur accor de

l a char t e sont beaucoup pl us ét endus que ceux accor dés aux t r i bunaux amér i cai ns .
I l encour age donc l es t r i bunaux canadi ens à se cr éer un r ecour s en dommages et
i nt ér êt s qui r épar er a ef f ect i vement l es vi ol at i ons des dr oi t s et l i ber t és gar ant i s par

l a char t e .
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I nt r oduct i on

Sect i on 24( 1) of t he Canadi an Char t er of Ri ght s and Fr eedoms' conf er s on
cour t s an ent r enched and unf et t er ed di scr et i on t o r emedy i nf r i ngement s of
guar ant eed r i ght s . Thi s r esponsi bi l i t y t hr ust s t he cour t s i nt o an over t
pol i cy- maki ng r ol e : t hey must det er mi ne what r emedy i s " appr opr i at e and
j ust i n t he ci r cumst ances" .

Si nce const i t ut i onal guar ant ees oper at e as a l i mi t on l egi sl at i ve and
gover nment al power , i t i s per haps easi est t o f ashi on def ensi ve r emedi es t o
shi el d agai nst unconst i t ut i onal l aws and gover nment act i on . 2 Adef ensi ve
r emedy i s r equest ed when, f or exampl e, a per son char ged wi t h an of f ence
ar gues t hat pr oceedi ngs agai nst hi mshoul d be st ayed becf t use pr osecut i on
del ays have deni ed hi s r i ght t o be t r i ed wi t hi n a r easonabl e t i me ; 3 or t hat
evi dence obt ai ned i n an unr easonabl e sear ch shoul d be i nadmi ssi bl e
agai nst hi m; ` ' or t hat a r ever se onus pr ovi si on whi ch i nf r i nges hi s r i ght t o be
pr esumed i nnocent unt i l pr oven gui l t y shoul d be decl ar ed of no f or ce and
ef f ect . These def ensi ve r emedi es oper at e by way of nul l i f i cat i on . Thei r
ef f ect s may be si gni f i cant and t hei r use cont r over si al , ' but t he r ol e t he cour t
pl ays i s l i mi t ed t o t el l i ng l egi sl at ur es and gover nment s what t hey cannot
do . Thi s may cause a l egi sl at ur e or gover nment t o change i t s conduct or

pol i ci es, or r edi r ect i t s expendi t ur es, but t he act ual deci si on as t o howt hi s
shoul d be done i s l ef t t o t he l egi sl at ur e or gover nment .

Mor e di f f i cul t i ssues ar i se when a cour t i s asked t o gr ant af f i r mat i ve
r emedi es t o r edr ess const i t ut i onal i nf r i ngement s . The vi ct i ms of unconst i -
t ut i onal act s may seek r edr ess i n damages or t hey may seek mandat or y
i nj unct i ons t o cor r ect t he condi t i ons whi ch have r esul t ed i n t he i nf r i nge-

1 Const i t ut i on Act , 1982, Par t 1, Canadi an Char t er of Ri ght s and Fr eedoms, ( her ei naf -
t er ci t ed as " Canadi an Char t er of Ri ght s and Fr eedoms" ) . For a hi st or y of s . 24( 1) of t he
Char t er , see R. D. Gi bson, Enf or cement of t heCanadi an Char t er of Ri ght s and Fr eedoms, i n
W. S . Tar nopol sky and G. - A. Beaudoi n ( ed . ) , Canadi an Char t er of Ri ght s and Fr eedoms
Comment ar y ( 1982) , 489, at p. 492 .

Z The di st i nct i on bet ween def ensi ve and af f i r mat i ve const i t ut i onal r emedi es i s made
by W. E. Del l i nger , Of Ri ght s and Remedi es : The Const i t ut i on as a Swor d ( 1972) , 85 Har v .
L. Rev . 1532, at pp . 1532 et seq . , and by A. Hi l l , Const i t ut i onal Remedi es ( 1969) , 69
Col um. L. Rev . 1109, at pp . 1111- 1112 .

3 Canadi an Char t er of Ri ght s and Fr eedoms, s . 11 ( b) . See, f or exampl e, Re Gr ay and
t he Queen ( 1982) , 70 C. C. C . ( 2d) 62 ( Sask . Q. B . ) .

4 Canadi an Char t er of Ri ght s and Fr eedoms, ss . 8, 24( 2) . See, f or exampl e, R. v .
Cohen ( 1983) , 33 C. R. ( 3d) 151 ( B . C . C. A. ) .

5 Canadi an Char t er of Ri ght s and Fr eedoms, s . 1 I ( d) ; Const i t ut i on Act , 1982, s . 52 .
See, f or exampl e, R. v . Oakes ( 1983) . 40 O. R . ( 2d) 660 ( Out . C. A. ) .

° Del l i nger , l oc . ci t . , f oot not e 2, at p . 1533, not es t hat t he deci si ons of t he Amer i can
Supr eme Cour t i n Mapp v . Ohi o, 367 U. S . 643 ( 1961) ( excl udi ng f r om cr i mi nal t r i al s
evi dence i l l egal l y sei zed) and Mi r anda v . Ar i zona, 384 U. S . 436 ( 1966) ( excl udi ng f r om
cr i mi nal t r i al s st at ement s made by an accused who has not been pr oper l y advi sed of hi s
const i t ut i onal r i ght s) have been among t he Cour t ' s " most war ml y di sput ed deci si ons" .
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ment of t hei r const i t ut i onal r i ght s . The i nj unct i ve r emedy may r equi r e
cour t s t o super vi se gover nment i nst i t ut i ons and di r ect t he . expendi t ur e of
publ i c f unds . ] Even t he damages r emedy, much mor e st r ai ght f or war d, may
det er publ i c of f i ci al s i n t he vi gor ous execut i on of publ i c pol i cy and r esul t i n
t he r eal l ocat i on of subst ant i al r esour ces f r ompubl i c expendi t ur e t o pr i vat e

r edr ess, .

The Char t er pr ovi des no expl i ci t gui dance as t o t he pur poses f or whi ch

r emedi es ar e t o be gi ven, t he pr i nci pl es accor di ng t o whi ch cour t s shoul d

det er mi ne whet her ar emedy i s appr opr i at e and j ust i n t he ci r cumst ances, or

t he pr ocedur es t hr ough whi ch appl i cat i ons f or r emedi es shoul d be made.

Ther e i s not hi ng i n sect i on 24( 1) whi ch l i mi t s r emedi es onl y t o t hose

al r eady known t o l aw or equi t y and not hi ng whi ch l i mi t s t he avai l abi l i t y of

exi st i ng r emedi es onl y t o t hose ci r cumst ances i n whi ch t hey woul d cur r ent -

l y be avai l abl e . Accor di ngl y, sect i on 24( 1) pr ovi des anew st ar t i ng poi nt

f or consi der at i on of r emedi es appr opr i at e t o r edr ess const i t ut i onal wr ongs,

and cour t s must devel op means of assessi ng whi ch r emedi es wi l l be

appr opr i at e i n what ci r cumst ances .

I t wi l l be - ar gued t hat t he gover ni ng st andar d i n pr ovi di ng r emedi es

ought t o be t hr ee- f ol d : what r emedy or combi nat i on of r emedi es wi l l ( 1)

most ef f ect i vel y r edr ess t he wr ong suf f er ed by t he pl ai nt i f f , ( 2) f ost er t he

i mpl ement at i on of t he const i t ut i on by det er r i ng f ut ur e i nf r i ngement s and

ensur i ng f ut ur e compl i ance, and ( 3) i nt er f er e as l i t t l e as possi bl e wi t h t he

exer ci se of l egi sl at i ve and execut i ve r esponsi bi l i t i es . These cr i t er i a shoul d

be appl i ed not onl y t o a choi ce among exi st i ng r emedi es, but al so t o t he

r equi r ement s f or ent i t l ement t o any par t i cul ar r emedy . The t est s appl i ed t o

det er mi ne ent i t l ement t o damages at common l aw, or an i nj unct i on at

equi t y, may not be appr opr i at e t o r edr ess a const i t ut i onal wr ong . They

must be r eassessed i n l i ght of t he pur poses f or whi ch t he r emedy i s gi ven .

Thi s ar t i cl e expl or es i ssues whi ch cour t s wi l l conf r ont when asked t o

awar d damages f or i nf r i ngement of const i t ut i onal r i ght s . I t begi ns wi t h a

r evi ew of t he exper i ence of t he Uni t ed St at es Supr eme Cour t i n awar di ng

damages f or const i t ut i onal wr ongs and t hen ar gues t hat Canadi an cour t s

have wi der scope t o awar d damages t han t hei r Amer i can count er par t s . I t
i nqui r es i nt o t he pur pose of damages as a r emedy, f or const i t ut i onal , as
di st i nct f r omcommon l aw, wr ongs and seeks t o assess t he appr opr i at eness

of damages as a const i t ut i onal r emedy . I t consi der s t he el ement s of a

const i t ut i onal damages cl ai m and, i n par t i cul ar , t he t est s of causat i on

whi ch shoul d be appl i ed . I t di scusses t he t ypes of def endant s agai nst whom

const i t ut i onal damages cl ai ms shoul d be avai l abl e and t he ext ent t o whi ch

t hey shoul d be pr ot ect ed f r oml i abi l i t y t hr ough i mmuni t y def ences . Fi nal -

l y, i t di scusses t he appr opr i at e measur e of damages f or a const i t ut i onal

wr ong . These ar e i ssues t hat cour t s must addr ess i n r ecast i ng a pr i vat e l aw
r emedy i n a publ i c l aw mode .



520

	

THE CANADI AN BAR REVI EW

	

[ Vol . 62

1 . Damages as a Remedy i n Amer i can Const i t ut i onal Law

Canadi an cour t s must devel op t hei r own st andar ds f or det er mi ni ng when

damages ar e an appr opr i at e andj ust r emedy f or a const i t ut i onal wr ong, but
as t hey begi n t o do so, i t wi l l be usef ul t o t ake account of t he Amer i can

exper i ence and t he const r ai nt s wi t hi n whi ch i t has devel oped. I t i s onl y

f ai r l y r ecent l y t hat t he Uni t ed St at es Supr eme Cour t has hel d damages t o be

avai l abl e as a r emedy f or const i t ut i onal wr ongs, and t he l i mi t at i ons t he

Cour t has i mposed on t he r emedy i mpede i t s ef f ect i veness . Si nce damages

r emedi es agai nst t hose act i ng under st at e l awhave a di f f er ent sour ce t han
damages r emedi es agai nst t hose act i ng under f eder al l aw, t hey ar e di scus-

sed separ at el y bel ow.

A. Damages Remedi es Agai nst St at e Of f i ci al s-

Ci vi l Ri ght s Act , 1871, Sect i on 1983

The Four t eent h Amendment , whi ch pr ovi ded f or t he ext ensi on of
guar ant eed r i ght s agai nst t he st at es, s al so aut hor i zed Congr ess t o l egi sl at e
t o enf or ce t hese r i ght s . 9 I n 1871, as par t of a Ci vi l Ri ght s Act , Congr ess
enact ed sect i on 1983' ° t o pr ovi de a cause of act i on agai nst per sons act i ng
under col our of st at e l aw who depr i ve or cause anot her per son t o be
depr i ved of hi s const i t ut i onal r i ght s . ' I The sect i on was passed i n r eact i on t o

ser i ous i nf r i ngement s of ci vi l r i ght s i n t he Reconst r uct i on per i od, t 2 but i t s
usef ul ness was soon l i mi t ed by r est r i ct i ve i nt er pr et at i ons of t he Four t een
Amendment . 13 I t was not unt i l t he 1960' s t hat t he r emedy became ef f ec-

7 Thi s ar t i cl e exami nes t he exper i ence of t he Uni t ed St at es Supr eme Cour t i n devel op-

i ng a const i t ut i onal r emedy i n damages and seeks t o assess i t s r el evance i n Canada . The

exper i ence of ot her j ur i sdi ct i ons i s not expl or ed her e .

8 U. S . CONST. Four t eent h Amendment , s . 1, pr ovi des :

. . . No st at e shal l make or enf or ce any l aw whi ch shal l abr i dge t he pr i vi l eges or

i mmuni t i es of ci t i zens of t he Uni t ed St at es ; nor shal l any st at e depr i ve any per son of

l i f e, l i ber t y or pr oper t y wi t hout due pr ocess of l aw, nor deny t o any per son wi t hi n i t s

j ur i sdi ct i on t he equal pr ot ect i on of l aws .

9 U. S . CONST. Four t eent h Amendment , s . 5, pr ovi des :

TheCongr ess shal l have power t o enf or ce, by appr opr i at e l egi sl at i on, t he pr ovi si ons of

t hi s Ar t i cl e .

I ° Ch. 22, s . 1, 17 St at . 13 ( 1873) , now 42 U. S. C. , s . 1983 :

Ever y per son who, under col or of any st at ut e, or di nance, r egul at i on, cust om, or usage,

of any St at e or Ter r i t or y or t he Di st r i ct of Col umbi a, subj ect s, or causes t o be

subj ect ed, any ci t i zen of t he Uni t ed St at es or ot her per son wi t hi n t he j ur i sdi ct i on
t her eof t o t he depr i vat i on of any r i ght s, pr i vi l eges or i mmuni t i es secur ed by t he
Const i t ut i on and l aws, shal l be l i abl e t o t he par t y i nj ur ed i n an act i on at l aw, sui t i n
equi t y, or ot her pr oper pr oceedi ng f or r edr ess .

" Congr ess conf er r ed j ur i sdi ct i on on t he f eder al cour t s t o hear such act i ons : 28
U. S. C. , s . 1343 .

1 ` For a hi st or y of t he ear l y const r uct i on of s . 1983, see Devel opment s i n t he Law,

Sect i on 1983 and Feder al i sm ( 1977) , 90 Har v . L. Rev . 1133, at pp . 1154 et seq .
13

I bi d. , at pp . 1156- 1169 .
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t i ve ; t he wat er shed was t he deci si on of t he Supr eme Cour t i n Monr oe v .

Pape
14 t o t he ef f ect t hat sect i on 1983 wi l l suppor t a cause of act i on f or a

const i t ut i onal i nf r i ngement i n t he f eder al cour t s, even t hough t he conduct
compl ai ned of i s al so act i onabl e i n t or t under st at e l awand no st at e r emedy
has been sought .

Si nce t hen, t he number of cases br ought i n f eder al cour t s under
sect i on 1983 has r api dl y mul t i pl i ed . i s The st r at egi c . at t r act i ons of br i ngi ng
such sui t s i n t he f eder al , r at her t han t he st at e, cour t s 16 pr ovi de i ncent i ve t o
at t empt t o f r ame t or t cl ai ms as const i t ut i onal wr ongs . Thi s has not onl y
cont r i but ed t o t he over bur deni ng of t he f eder al cour t syst em, 17 but has al so
l ed t o t r i vi al i zat i on of t he ki nds of i nt er est s submi t t ed as wor t hy of const i t u-
t i onal pr ot ect i on 18 and i ncr eased i nt er vent i on of t he f eder al cour t s i n
assessi ng t he act i ons of st at e of f i ci al s at a t i me of gr owi ng sensi t i vi t y t o
f eder al - st at e bal ances . 19 I n addi t i on, doubt s have been r ai sed as t o t he
ef f ect i veness of t he damages r emedy as a means of enf or ci ng or i m-
pl ement i ng t he const i t ut i on .

20 Some comment at or s ar gue t hat because of
t hese concer ns, t he Uni t ed St at es Supr eme Cour t has devel oped doct r i nes

14 365 U. S . 167 ( 1961) , ( over r ul ed i n par t by Monel l . v . Dept . of Soci al Ser vi ces of t he
Ci t y of New Yor k, 436 U. S . 658 ( 1978) as t o whet her amuni ci pal i t y i s subj ect t o sui t under
s . 1983) .

15 The aut hor s of Not e, Damage Awar ds f or Const i t ut i onal Tor t s: A Reconsi der at i on

Af t er Car ey v . Pi phus ( 1980) , 93 Hâr v . L. Rev . 966, at p . 974, f oot not e 56 st at e :

Sect i on 1983 i s one of t he most l i t i gat ed sect i ons of t he Uni t ed St at es Code . The
nat i onwi de t ot al of t he number of sui t s f i l ed under t he ci vi l r i ght s st at ut es was 296 i n
1961, 5, 138 i n 1971, 13, 113 i n 1977, and 12, 829 i n 1978 . Admi ni st r at i ve Of f i ce of
t he U. S . Cour t s, Annual Repor t of t he Di r ect or 78 ( 1976) ; i d . at 179 ( 1978) . Pr i soner s'
pet i t i ons and habeas cor pus pet i t i ons ar e not i ncl uded i n t he f i gur es gi ven . No st at i st i cs
ar e avai l abl e f or s . 1983 al one . But cf . P. Bat or , P. Mi shki n, D. Shapi r o and H.
Wechsl er , Har t and Wechl er ' s The Feder al Cour t s and t he Feder al Syst em 149 ( 2d ed .
Supp . 1977) ( not i ng t hat " [ t ] he ` i mpr essi ve f l ood' of s . 1983 l i t i gat i on . . . has, i n t he
past f i ve year s, , r eached epi c pr opor t i ons" ) .
i e

One at t r act i on of sui ng i n f eder al r at her t han st at e cour t s i s t hat " [ st aat e of f i ci al s ar e
f or ced t o account f or t hei r act i ons bef or e a f eder al cour t j udge, who i s f ar l ess l i kel y t o be
swayed by l ocal pr essur es" : M. M. Egan, Const i t ut i onal Ci vi l Law ( 1980) , 31 Mer cer L.
Rev . 885, at p . 891 . See al so C. Whi t man, Const i t ut i onal Tor t s ( 1980) , 79 Mi ch . L. Rev . 5,
at pp . 22 e£ seq.

17 Whi t man, i bi d. , at pp . 10, 26- 29 . F. M. McCl el l an and P . H. Nor t hcr oss, Remedi es
and Damages f or Vi ol at i on of Const i t ut i onal Ri ght s ( 1980) , 18 Duq . L. Rev . 409, at p . 414 .

i s
McCl el l and and Nor t hcr oss, i bi d . , at p . 414 .

19
Whi t man, i bi d. , at pp . 30- 40 ; McCl el l an and Nor t hcr oss, i bi d . , at pp . 414, 418 ;

J . L . Oakes, The Pr oper Rol e of t he Feder al Cour t s i n Enf or ci ng t he Bi l l of Ri ght s ( 1979) , 54
N. Y. U. L. Rev . 911, at pp . 942- 944 ; M. R. Dur chsl ag, Feder al i sm and Const i t ut i onal
Li ber t i es : Var yi ng t he Remedy t o Save t he Ri ght ( 1979) , 54 N. Y. U. L. Rev . 723 ; A. Cox,
Feder al i smand I ndi vi dual Ri ght s Under t he Bur ger Cour t ( 1978) , 73 Nor t hwest U. L . Rev .

1 ; W. McCor mack, Feder al i sm and Sect i on 1983 : Li mi t at i ons on Judi ci al Enf or cement of
Const i t ut i onal Pr ot ect i ons ( 1974) , 60 Va . L. Rev . 1 .

20 Whi t man, i bi d . , at pp . 47 et seq .
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whi ch l essen t he l i kel i hood of a cl ai mf or damages t o r edr ess const i t ut i onal

wr ongs succeedi ng . 21

The Uni t ed St at es Supr eme Cour t has l i mi t ed t he avai l abi l i t y of

damages t o r edr ess const i t ut i onal wr ongs i n f our ways, whi ch ar e f ur t her

di scussed i n l at er sect i ons of t hi s ar t i cl e . Fi r st , i n some cases i n whi ch

damages have been sought f or const i t ut i onal wr ongs, t he cour t has nar r ow-

l y const r ued r i ght s pr ot ect ed by t he Four t eent h Amendment , t hus hol di ng

t hat an al l eged wr ong does not come wi t hi n t he pr ot ect i ons of t he const i t u-

t i on and can be r edr essed, i f at al l , onl y i n a common l aw act i on i n t he st at e

cour t s . 22 Second, t he cour t has appl i ed st r i ct t est s t o t he el ement s of a

const i t ut i onal t or t cl ai m: a const i t ut i onal wr ong i s deemed t o have

" caused" t he pl ai nt i f f ' s damage onl y i f t he damage woul d not have

occur r ed " but f or " t he const i t ut i onal wr ong . Thus wher e a gover nment
deci si on has been mot i vat ed by unconst i t ut i onal consi der at i ons but can be

j ust i f i ed on ot her gr ounds, t he i nf r i ngement of const i t ut i onal r i ght s wi l l go

unr edr essed . 23

Thi r d, t he cour t has l i mi t ed t he pl ai nt i f f ' s l i kel i hood of r ecover y f or

const i t ut i onal wr ongs commi t t ed under col our of st at e l aw t hr ough i t s

accept ance of i mmuni t y def ences . A pl ai nt i f f cannot r ecover damages

agai nst a st at e because, i n t he absence of expr ess act i on by Congr ess

pur suant t o t he Four t eent h Amendment , t he El event h Amendment 24 pr o-
vi des st at es wi t h absol ut e i mmuni t y . Ci t i es and ot her l ocal gover nment
uni t s ar e not i mmune f r om damages cl ai ms . They may be hel d di r ect l y
l i abl e f or const i t ut i onal i nf r i ngement s aut hor i zed by of f i ci al pol i cy, 26 but ,

on a r est r i ct i ve i nt er pr et at i on of sect i on 1983, t hey cannot be hel d vi car -

i ousl y l i abl e f or t he unconst i t ut i onal act s of t hei r empl oyees . 27 Because of

t hese l i mi t s on t he l i abi l i t y of gover nment ent i t i es, f r equent l y t he onl y

avai l abl e def endant s ar e i ndi vi dual gover nment empl oyees or agent s, but

t hey t oo ar e pr ot ect ed by qual i f i ed i mmuni t y . An i ndi vi dual def endant
act i ng under col our of st at e l aw i s l i abl e under sect i on 1983 onl y i f t he
const i t ut i onal r i ght i s cl ear l y est abl i shed and he knew or shoul d have

21 Whi t man, i bi d. , at pp . 6- 11, 47- 62 ; Oakes, l oc . ci t . , f oot not e 19, at pp . 940 et seq .
22 See t he di scussi on of Paul v . Davi s, 424 U. S . 693 ( 1976) , i n t he t ext accompanyi ng

f oot not es 143- 151, i nf r a ; Oakes, i bi d. , at p . 941 ; Whi t man, i bi d. , at p . 8 .
23

See t ext accompanyi ng f oot not es 161- 178, i nf r a .
24 U. S . CONST. El event h Amendment :

The Judi ci al Power of t he Uni t ed St at es shal l not be const r ued t o ext end t o any sui t i n
l awor equi t y commenced or pr osecut ed agai nst one of t he Uni t ed St at es by Ci t i zens of
anot her St at e, or by Ci t i zens or Subj ect s of any For ei gn St at e .
25

See Queen v . Jor dan, 440 U. S . 332 ( 1979) .
26

Monel l v . Dept . of Soci al Ser vi ces, supr a, f oot not e 14 ; Owen v . Ci t y of I ndepend-

ence, 445 U. S . 622 ( 1980) . See t ext accompanyi ng f oot not es 245- 258, i nf r a .
27

I bi d .
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known t hat hi s act i on woul d vi ol at e t he pl ai nt i f f ' s const i t ut i onal . r i ght s . 28

] Even i f t he i ndi vi dual def endant i s not i mmune f r omsui t , he may wel l be
j udgment pr oof , and accor di ngl y not wor t h sui ng .

Four t h, at l east f or due pr ocess cl ai ms, t he Cour t has hel d t hat onl y
nomi nal damages wi l l be awar ded t o r edr ess a const i t ut i onal wr ong, unl ess
act ual i nj ur y i s est abl i shed . The Cour t r ej ect ed t he ar gument t hat , because
of t he i mpor t ance of const i t ut i onal r i ght s, and t he need t o det er vi ol at i ons
of t hem, &ver y i nf r i ngement shoul d be pr esumed t o cause i nj ur y and be
r edr essed wi t h subst ant i al damages

. 29
Accor di ngl y, unl ess t he vi ct i mof anzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

" unconst i t ut i onal act has al so suf f er ed some consequent i al damage, t her e i s
l i t t l e i ncent i ve t o sue .

F . Damages Remedi es Agai nst Feder al Of f i ci al s-

I mpl i ed f r om t he Const i t ut i on .

Ther e i s no st at ut or y pr ovi si on compar abl e t o sect i on 1983 t o aut ho-
r i ze act i ons i n damages agai nst per sons act i ng under col our of f eder al l aw.
Al t hough t he Supr eme Cour t had pr evi ousl y enf or ced t he const i t ut i on
agai nst f eder al of f i cer s by means of def ensi ve r emedi es such as t he excl u-
si onar y r ul e, and af f i r mat i ve r emedi es i n t he nat ur e of i nj unct i ons and ot her

equi t abl e r el i ef ; 3° i t was not unt i l 197, 1 t hat t he Supr eme Cour t hel d t hat a
r emedy i n damages coul d be i mpl i ed f r omt he const i t ut i on wi t hout aut o-
r i zat i on f r om Congr ess . I n Bi vens v . Si x Unknown Named Agent s of t he

Feder al Bur eau of Nar cot i cs, t he pl ai nt i f f sought damages i n f eder al

zs Scheuer v . Rhodes, 416 U. S . 232( 1974) ; Wood v . St r i ckl and, 420 U. S . 308 ( 1975) .
See t ext accompanyi ng f oot not es 211- 215, i nf r a .

29 Car ey v . Pi phus, 435 U. S . 247 ( 1978) . See t ext accompanyi ng f oot not es 259- 267,
i nf r a .

30 Mar bur y v . Madi son, Cr anch 137, 2- L . Ed . 60 ( 1803) : t he semi nal case on j udi ci al
power t o r emedy const i t ut i onal i nf r i ngement s i nvol ved equi t abl e r el i ef . See Car l son v .
Gr een, 446 U. S . 14 ( 1980) per Rehnqui st J . , di ssent i ng, at p. 42, not e 8 . See al so, Bi vens v .
Si x Unknown Feder al Nar cot i cs Agent s, 403 U. S . 388 ( 1971) per Har l an J . , concur r i ng, at
pp . 404 and 408, not e 8. See al so Swann v . Char l ot t e- Meckl enber g Boar d of Educat i on,
402 U. S . 1 ( 1971) ( r e : use of equi t abl e r emedi es t o achi eve school desegr egat i on) .

31 I bi d . Bi vens al l eged t hat t he agent s of t he Feder al Bur eau of Nar cot i cs, act i ng under
cl ai m of f eder al aut hor i t y but wi t hout a war r ant and wi t hout pr obabl e cause, ent er ed hi s
apar t ment , ar r est ed hi m, manacl ed hi mi n f r ont of hi s wi f e and chi l dr en, t hr eat ened t o ar r est
t he whol e f ami l y, t hor oughl y sear ched hi s apar t ment , and t ook hi mt o t he cour t house wher e
he was i nt er r ogat ed, booked and subj ect ed t o a vi sual st r i p sear ch ( at p . 389) . The compl ai nt
f i l ed agai nst Bi vens was di smi ssed by a Uni t ed St at es Commi ssi oner . Bi vens cl ai med t o
have suf f er ed gr eat humi l i at i on, embar r assment and ment al suf f er i ng as a r esul t of t he
def endant s' unl awf ul conduct . Bi vens' sui t was di smi ssed by t he Di st r i ct Cour t on t he basi s
t hat ( 1) i t f ai l ed t o st at e a f eder al cause of act i on and ( 2) t he r espondent s wer e i mmune f r om
sui t : 276 F. Supp . ' 12 ( 1967) . The Cour t of Appeal s af f i r med on t he f i r st gr ound : 409 F. 2d
718 ( 1969) . The Supr eme Cour t r ever sed on t hi s gr ound and r emanded t he case t o t he Cour t
of Appeal s ( at pp . 397- 98) . On r emand, t he Cour t of Appeal s hel d t hat t he of f i cer s woul d
have a val i d def ence i f t hey act ed i n good f ai t h and wi t h ar easonabl e bel i ef i n t he val i di t y of
t he ar r est and sear ch and i n t he necessi t y f or car r yi ng out t he sear ch as t hey di d: 456 F. 2d
1339 ( 1972) .
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cour t on t he gr ounds t hat nar cot i cs agent s had cont r avened hi s const i t ut i on-

al r i ght s by unr easonabl y sear chi ng hi s home and hi s per son wi t hout a

war r ant and wi t hout pr obabl e cause . The maj or i t y of t he Supr eme Cour t

hel d t hat damages ar e an appr opr i at e r emedyf or an i nvasi on of per sonal

i nt er est s pr ot ect ed by t he Four t h Amendment guar ant ee agai nst unr eason-

abl e sear ch and sei zur e, and, f ur t her , t hat t he cour t has t he power t o cr eat e

t hi s r emedy even t hough i t i s not expr essl y aut hor i zed t o do so by t he

const i t ut i on or by act of Congr ess . Just i ce Br ennan, f or t he maj or i t y, "

asser t ed : 33

. . . al t hough t he Four t h Amendment does not i n so many wor ds pr ovi de f or i t s
enf or cement by an awar dof damages . . . i t i s . . . wel l set t l ed t hat wher e l egal r i ght s
have been i nvaded, and a f eder al st at ut e pr ovi des f or a gener al r i ght t o sue f or such
i nvasi on, f eder al cour t s may use any avai l abl e r emedy t o make good t he wr ong done .

The cour t concl uded t hat Bi vens was not l i mi t ed t o seeki ng a r emedy under

or di nar y t or t l aw, desi gned t o deal wi t h wr ongs commi t t ed by pr i vat e

per sons, but was ent i t l ed t o seek damages di r ect l y under t he const i t ut i on .

The di ssent i ng j udges obj ect ed t o t hi s " j udi ci al l egi sl at i on" ,
34

ar gui ng t hat

i t i s not open t o t he cour t t o cr eat e a r emedy agai nst f eder al of f i ci al s

compar abl e t o t hat est abl i shed by Congr ess agai nst st at e of f i ci al s . To t he
maj or i t y, t he f act t hat Congr ess had not aut hor i zed t he r emedy was si gni f i -

cant onl y t o t he ext ent of r equi r i ng t he cour t t o consi der whet her t her e wer e

any " speci al f act or s counsel l i ng hesi t at i on i n t he absence of af f i r mat i ve

act i on by Congr ess" . 35 The cour t di d not speci f y t he nat ur e of such

" speci al f act or s" , but hel d t hat none wer e pr esent i n t he Bi vens case . 36

32 Dougl as, St ewar t . Whi t e and Mar shal l JJ . j oi ned i n t he Cour t ' s opi ni on ; Bur ger

C. J . , Bl ack and Bl ackmun JJ . f i l ed di ssent i ng opi ni ons .
33 Supr a, f oot not e 30, at p . 396, quot i ng f r omBel l v . Hood, 327 U. S. 678, at p . 684

( 1946) ( f oot not e omi t t ed) .
33 Supr a, f oot not e 30, at p . 430, per Bl ackmun J . Bot h Bl ack and Bl ackmun JJ . agr eed

t hat t he cour t had no j ur i sdi ct i on t o awar d damages f or i nf r i ngement of a const i t ut i onal

r i ght , and ar gued t hat , even i f t he cour t di d have such j ur i sdi ct i on, i t shoul d decl i ne t o
exer ci se i t : f i r st because i t woul d l ead t o a f l ood of cl ai ms i n al r eady over bur dened cour t s

( see Bl ack J . at pp . 428- 429, per Bl ackmun J . at p . 430; see, cont r a, per Har l an J . at p . 411,

quot ed i n f oot not e 125, i nf r a) and, second, because " such sui t s mi ght det er of f i ci al s f r om

t he pr oper and honest per f or mance of t hei r dut i es" ( per Bl ack J . at p . 429 ; see al so

Bl ackmun J . at p . 430) .
35 I bi d . , at p . 396 .
36 By way of exampl e of a " speci al f act or counsel l i ng hesi t at i on" , Br ennan J . not ed,

i bi d. , t hat i nf er r i ng a cause of act i on i n BNens di d not amount t o :

deal i ng wi t h a quest i on of " f eder al f i scal pol i cy" , as i n Uni t ed St at es v . St andar d Oi l

Co . , 332 U. S . 301, 311 ( 1947) . I n t hat case we r ef used t o i nf er f r om t he Gover nment -

sol di er r el at i onshi p t hat t he Uni t ed St at es coul d r ecover damages f r om one who

negl i gent l y i nj ur ed a sol di er and t her eby caused t he Gover nment t o pay hi s medi cal

expenses and l ose hi s ser vi ces dur i ng t he cour se of hi s hospi t al i zat i on . Not i ng t hat

Congr ess was nor mal l y qui t e sol i ci t ous wher e t he f eder al pur se was i nvol ved, we

poi nt ed out t hat " t he Uni t ed St at es [ was] t he par t y pl ai nt i f f t o t he sui t . And t he Uni t ed

St at es has power at any t i me t o cr eat e t he l i abi l i t y .
See J . S . Wunsch, Remedi es f or Const i t ut i onal Tor t s : ` Speci al Fact or s Counsel l i ng Hesi t a-

t i on' ( 1976) . 9 I ndi ana L. Rev . 441, at pp . 453 et seq .
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Accor di ngl y t he cour t hel d t hat , i f t he pl ai nt i f f coul d est abl i sh . t he f act s he

al l eged, he was ent i t l ed t o damages agai nst t he f eder al agent s .
37

I f Bi vens had not been per mi t t ed t o sue t he f eder al agent s i n damages,

he woul d have had no means of r edr essi ng t he vi ol at i on of hi s r i ght s . Af t er
t he wr ongf ul sear ch and sei zur e, Bi vens was ar r est ed, but he was subse

quent l y r el eased . Accor di ngl y, he coul d not asser t hi s -const i t ut i onal r i ght s

by seeki ng' an i nj unct i on ( si nce no r ecur r ence of t he conduct was ant i ci -

pat ed) or by seeki ng t o excl ude any evi dence i l l egal l y obt ai ned ( si nce he
was not t r i ed) . As Har l an J . concl uded, " [ f ] or peopl e i n Ei vens' shoes, i t i s
damages or not hi ng" , 38

Si nce t he gover nment was pr ot ect ed by sover ei gn
i mmuni t y f r om l i abi l i t y on such a cl ai m, " i t was damages agai nst t he
of f i cer s per sonal l y or not hi ng . The cour t di d not , however , r est i t s deci si on
on t he basi s t hat t he cl ai m i n damages was t he onl y means avai l abl e t o
enf or ce t he Four t h Amendment . ' ° Rat her , i t hel d t he r emedy t o be
appr opr i at e t o r edr ess a wr ongf ul i nt er f er ence wi t h per sonal r i ght s guar an-
t eed by t he const i t ut i on . Accor di ngl y, i t appear ed t hat a r emedy i n damages
woul d be avai l abl e even i f t her e wer e some ot her means of r ai si ng t he

const i t ut i onal i ssue and vi ndi cat i ng t he pl ai nt i f f ' s r i ght s .

The ef f ect of Bi vens was t o est abl i sh t he power of t he f eder al cour t s t o

empl oy t he r emedi es wi t hi n t hei r j ur i sdi ct i on" t o r edr ess vi ol at i ons of

const i t ut i onal r i ght s . I n Put z v . Econo»zou' 2 i n 1978, t he cour t r eaf f i r med

i t s deci si on i n Pi vens, st at i ng t hat i t had est abl i shed t hat t he damages

r emedy woul d be avai l abl e t o " a ci t i zen suf f er i ng a compensabl e i nj ur y t o a

const i t ut i onal l y pr ot ect ed i nt er est "
. 43

I n subsequent deci si ons, t he Su-

pr eme Cour t has ext ended t he damages r emedy t o r edr ess vi ol at i ons of t he
Fi f t h and Ei ght h Amendment s .

I n Davi s v . Passman, 44 t he pl ai nt i f f sought damages' 5 agai nst her

f or mer empl oyer , a member of Congr ess, al l egi ng t hat , i n t er mi nat i ng her
empl oyment , he had di scr i mi nat ed agai nst her on t he basi s of sex, i n
vi ol at i on of t he Fi f t h Amendment . 46 The cour t hel d t hat t he Fi f t h Amend-

37
I bi d. , ' at pp . 397- 398 .

38
I bi d. , at p . 410 .

39
See t ext accompanyi ng f oot not es 98- 103, i nf r a .

40
Supr a, f oot not e 30, per Br ennan J . at p . 397 .

41
See t ext accompanyi ng f oot not es 92- 93, i nf r a .

42
438 U. S . 487 ( 1978) . The case consi der ed whet her t he qual i f i ed i mmuni t y ext ended

t o st at e of f i ci al s shoul d al so be ext ended t o f eder al of f i ci al s .
43

I bi d . , at p . 504 .
44

442 U. S . 228 ( 1979) .
45

Davi s al so sought equi t abl e r el i ef : r ei nst at ement , pr omot i on and a sal ar y i ncr ease ;

however , si nce Passman was no l onger a congr essman when t he case r eached t he Supr eme

Cour t , such r el i ef was no l onger avai l abl e: i bi d . , at p . 232, not e 4 .
46 U. S . CONST. Fi f t h Amendment :

No per son shal l . . . be depr i ved of l i f e, l i ber t y, or pr oper t y, wi t hout due pr ocess of

l aw; . . . .
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ment conf er r ed on t he pl ai nt i f f " a const i t ut i onal r i ght t o be f r ee f r om
gender di scr i mi nat i on" ' 47 and t hat t he cour t wi l l use i t s exi st i ng j ur i sdi c-
t i on t o enf or ce t hat r i ght i n t he absence of any ot her ef f ect i ve means of

doi ng so . 48 The cour t f ur t her hel d t hat damages was an appr opr i at e

r emedy 49 despi t e speci al concer ns counsel l i ng hesi t at i on, namel y t hat t he
cour t was i nt er f er i ng wi t h act i ons t aken by a congr essman i n t he cour se of
hi s of f i ci al conduct . 50 The f our di ssent i ng j udges 5l woul d have deni ed t he

cause of act i on pr i mar i l y on t he basi s t hat pr i nci pl es of comi t y and separ a-

t i on of power s r equi r e t he cour t t o r ef r ai n f r om i nt er f er i ng wi t h t he

empl oyment of congr essi onal st af f unl ess aut hor i zed t o do so by

Congr ess . 52

I n bot h Bi vens and Davi s v . Passman, t he cour t had per mi t t ed a cl ai m

i n damages based di r ect l y on t he const i t ut i on wher e t he pl ai nt i f f had no

al t er nat i ve means of r edr essi ng t he i nf r i ngement of hi s or her const i t ut i onal

r i ght . I n 1976, Congr ess amended t he Feder al Tor t Cl ai ms Act s t o wai ve

sover ei gn i mmuni t y and t o cr eat e a cause of act i on di r ect l y agai nst t he

Uni t ed St at es f or i nt ent i onal t or t s commi t t ed by f eder al l aw enf or cement

agent s . I n Car l son v . Gr een, " t he Supr eme Cour t was cal l ed upon t o

deci de whet her t hi s al t er nat i ve r emedy i n t or t pr ecl uded an act i on i n
damages agai nst f eder al agent s based on t he const i t ut i on . The pl ai nt i f f ,

r epr esent i ng her son' s est at e, sued f eder al pr i son of f i ci al s al l egi ng t hat ,

whi l e her son was a pr i soner i n a f eder al pr i son, he di ed because t hey f ai l ed

t o gi ve hi m pr oper medi cal t r eat ment , i n vi ol at i on of hi s Ei ght h

Amendment 55 r i ght s .

The Supr eme Cour t hel d t hat , i n or der t o pr ecl ude a Bi vens- t ype
r emedy, Congr ess must pr ovi de an al t er nat i ve r emedy whi ch Congr ess
vi ews as equal l y ef f ect i ve and, f ur t her , Congr ess must expl i ci t l y decl ar e

t hi s r emedy t o be a subst i t ut e f or an act i on based di r ect l y on t he

const i t ut i ona5 ' That had not been done i n t he case of t he Feder al Tor t

Cl ai ms Act . I n t he absence of such a decl ar at i on, t he cour t woul d pr ecl ude
a Bi vens- t ype act i on onl y i f t her e wer e " speci al f act or s counsel l i ng hesi t a-

t i on i n t he absence of af f i r mat i ve act i on by Congr ess" . 57 The maj or i t y,

' 7 Supr a, f oot not e 44, at pp . 235- 236 .

' " I bi d . , at p . 242 .
49

I bi d . , at pp . 245- 248 .
50 I bi d. , at p . 246.
51 Bur ger C. J . , St ewar t , Powel l and Rehnqui st JJ .
52 I bi d.

53 28 U. S. C. s . 2680( h) .
54 Supr a, f oot not e 30 .
55 U. S . CONST. Ei ght h Amendment :

Excessi ve bai l shal l not be r equi r ed, nor excessi ve f i nes i mposed,

unusual puni shment s i nf l i ct ed .
56

Supr a, f oot not e 30, at pp . 18- 19 .
57

I bi d . , at p . 19 .

di ssent ed . I bi d . , at pp . 249- 255 .

nor cr uel and
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concl uded t hat t her e wer e no speci al f act or s i n t hat " t he pet i t i oner s di d not
enj oy such i ndependent st at us i n our const i t ut i onal syst emas t o suggest t hat
j udi ci al l y cr eat ed -r emedi es agai nst t hemmi ght be i nappr opr i at e'

. ss
Thus

t he maj or i t y' s t est f or pr ecl udi ng an act i on agai nst f eder al of f i ci al s had not
been met . Nonet hel ess, t he maj or i t y consi der ed whet her t her e was any
ot her evi dence of Congr ess' i nt ent i on . Rel yi ng on t he Act i t sel f , i t s
l egi sl at i ve hi st or y, and specul at i on t hat Congr ess woul d have concl uded
t hat t he Bi vens r emedy i s mor e ef f ect i ve t han t he r emedy under t he Feder al
Tor t Cl ai ms Act , " t hey concl uded t hat Congr ess had not i nt ended t o

pr ecl ude an act i on i n damages based . di r ect l y on t he const i t ut i on .

Just i ce Powel l , j oi ned by Just i ce St ewar t , ar gued f or br oader di scr e-

t i on i n t he cour t , hol di ng t hat t he Bi vens- t ype r emedy shoul d be deni ed i f

t he def endant shows adequat e al t er nat i ve avenues of r el i ef , whet her or not

Congr ess decl ar es an al t er nat i ve r emedy t o be an equal l y ef f ect i ve

subst i t ut e . 60 Nonet hel ess, t hey f ound t he Feder al Tor t Cl ai ms Act r emedy

t o be i nadequat e and accor di ngl y concur r ed wi t h t he cour t i n t he r esul t .

Bur ger C. J . di ssent ed; i n hi s vi ew, t he Feder al Tor t Cl ai ms Act pr ovi ded

" an adequat e r emedy f or pr i soner s' cl ai ms of medi cal mi st r eat ment " . 6t

Onl y Just i ce Rehnqui st di sput ed t he r i ght of t he cour t t o i mpl y a
damages r emedy at al l , ar gui ng t hat t he cr eat i on of such r emedi es i s a " t ask
t hat i s mor e appr opr i at el y vi ewed as f al l i ng wi t hi n t he l egi sl at i ve spher e of
aut hor i t y" . 62 He ar gued t hat " Congr ess i s f r ee t o devi se what ever r emedy

i t sees f i t t o r edr ess vi ol at i ons of const i t ut i onal r i ght s . . . and t o have t hat

r emedy al t oget her di spl ace any pr i vat e ci vi l damages r emedi es t hat t hi s
cour t may devi se" . 63

By i t s deci si ons i n Bi vens, Davi s v . Passman and Car l son v . Gr een,

t he Supr eme Cour t has, i n ef f ect , made t he same damages r emedy avai l abl e

agai nst f eder al of f i ci al s as i s avai l abl e agai nst st at e of f i ci al s under sect i on

1983 of t he Ci vi l Ri ght s Act , 1871 . Al t hough sect i on 1983 makes damages

avai l abl e f or vi ol at i ons of al l const i t ut i onal r i ght s, i t r emai ns t o be seen
whet her t he cour t wi l l ext end Bi vens- t ype act i ons t o al l const i t ut i onal
i nf r i ngement s . " The Supr eme Cour t has hel d t hat , at l east as f ar as
i mmuni t y def ences ar e concer ned, t her e i s no r eason t o t r eat t he t wo l evel s

58
I bi d .

59
I bi d . , at pp . 19- 23 .

60 I bi d . , at pp . 26- 27 .

61 I bi d . , at p . 30 .
62

I bi d . , at p . 34 .
63

I bi d . , at pp . 52- 53 .
64

For a summar y of deci si ons of t he f eder al cour t s on t he avai l abi l i t y of a Bi vens- t ype

r emedy f or i nf r i ngement of ot her const i t ut i onal r i ght s, see L. Fr i edman, Const i t ut i onal

Tor t s ( 1981) , 5 ALI - ABA Cour se Mat er i al s Jour nal 7, at pp . 10- 16 . See al so M. P .

Lehmann, Bi vens and i t s Pr ogeny: The Scope of a Const i t ut i onal Cause of Act i on f or Tor t s

Commi t t ed by Gover nment Of f i ci al s ( 1977) , 4 Hast i ngs Const . L . Quar t . 531 .
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of of f i ci al s di f f er ent l y . " I t i s al so l i kel y t hat i n Bi vens- t ype act i ons t he

cour t wi l l appl y t he same pr i nci pl es of causat i on" and measur ement of

damages 67 t hat i t has appl i ed i n sect i on 1983 act i ons .

C. Cl ai ms Agai nst t he Uni t ed St at es Gover nment

under t he Feder al Tor t Cl ai ms Act

The vi ct i m of a const i t ut i onal i nf r i ngement commi t t ed by a f eder al

of f i ci al may have a cl ai m i n damages agai nst t he Uni t ed St at es gover n-

ment , as di d t he pl ai nt i f f i n Car l son v . Gr een . The Feder al Tor t Cl ai ms

Act 68 r ender s t he gover nment vi car i ousl y l i abl e f or damage " caused by t he

negl i gent or wr ongf ul act or omi ssi on of any empl oyee of t he gover nment

whi l e act i ng i n t he scope of hi s of f i ce or empl oyment , under ci r cumst ances

wher e t he Uni t ed St at es, i f a pr i vat e per son, woul d be l i abl e t o t he

cl ai mant '
' . 6' However , t hi s gener al l i abi l i t y i s subj ect t o a number of

except i ons . Unt i l 1974 l i abi l i t y was excl uded f or vi r t ual l y al l i nt ent i onal

t or t s commi t t ed by gover nment empl oyer s . The exempt i on was t hen

l i mi t ed t o make t he gover nment l i abl e f or cl ai ms of assaul t , bat t er y, f al se

i mpr i sonment , f al se ar r est , abuse of pr ocess or mal i ci ous pr osecut i on by

i nvest i gat i ve or l aw enf or cement of f i cer s of t he Uni t ed St at es

gover nment . 7' Accor di ngl y, a pl ai nt i f f i n Bi vens' posi t i on woul d now

have a cl ai mi n damages agai nst t he Uni t ed St at es gover nment . Hi s cl ai m

woul d not be f or vi ol at i on of const i t ut i onal r i ght s, however , but f or t he

i nt ent i onal t or t s f or whi ch t he gover nment can be hel d l i abl e . Pr oposal s t o

make t he Uni t ed St at es gover nment l i abl e f or const i t ut i onal t or t s have been

i nt r oduced i n Congr ess but none has been adopt ed . 71

D. Concl usi on

I n t he Uni t ed St at es, a r emedy i n damages i s avai l abl e t o r edr ess

const i t ut i onal i nf r i ngement s commi t t ed by per sons act i ng under col our of

st at e or f eder al l aw or by l ocal uni t s of gover nment . These r emedi es ar e

avai l abl e by t he aut hor i t y or suf f er ance of Congr ess . St at e and f eder al

gover nment s ar e i mmune f r om sui t f or const i t ut i onal wr ongs per se,

al t hough t hey may be vi car i ousl y l i abl e t o t he ext ent t hat t hey have wai ved

65 But z v . Economou, supr a, f oot not e 42 .
66

See t ext accompanyi ng f oot not es 157- 178, i nf r a .
67

See t ext accompanyi ng f oot not es 259- 300, i nf r a .

68 28 U. S . C. , ss . 1346, 2671- 2680( n) .
69 28 U. S. C. , s . 1346( b) , s . 2674 .

7° 28 U. S . C. , s . 2680( h) . See J . Boger , M. H. Gi t enst ei n and P. R. Ver kui l , The

Feder al Tor t Cl ai ms Act I nt ent i onal Tor t Amendment : An I nt er pr et i ve Anal ysi s ( 1976) , 54

N. Car ol i na L. Rev . 497 .

" M. W. Dol an, Const i t ut i onal Tor t s andt he Feder al Tor t Cl ai ms Act ( 1980) , 14 U. of

Ri ch . L . Rev . 281 ; T. J . Madden, N. W. Al l ar d and D. H. Remes, Bedt i me f or Bi vens :

Subst i t ut i ng t he Uni t ed St at es as Def endant i n Const i t ut i onal Tor t Sui t s ( 1983) , 20 Har v . J .

Leg . 469, at p . 470 .
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i mmuni t y f or common l aw t or t s commi t t ed by t hei r of f i ci al s . Of f i ci al s

t hemsel ves enj oy a qual i f i ed i mmuni t y f r om l i abi l i t y f or const i t ut i onal

wr ongs . Thei r l i abi l i t y can be est abl i shed onl y by meet i ng st r i ct t est s of

causat i on, and damages ar e awar ded onl y i f t he vi ct i m has suf f er ed some

act ual i nj ur y as t he r esul t of t he i nf r i ngement of hi s r i ght s . The vi ct i mof a

const i t ut i onal wr ong t hus f aces subst ant i al hur dl es i f he seeks r edr ess i n

damages, and he i s unl i kel y t o succeed .
72

11 . The Br oader Jur i sdi ct i on of Canadi an Cour t s

The exper i ence of Amer i can cour t s i n awar di ng damages f or const i t ut i onal

wr ongs pr ovi des a st ar t i ng poi nt f or consi der i ng t he avai l abi l i t y of damages

as a r emedy under sect i on 24( 1) of t he Canadi an Char t er of Ri ght s and

Fr eedoms . I t i s i mpor t ant t o not e, however , t hat Canadi an cour t s have

mor e aut hor i t y and mor e di scr et i on t han t hei r Amer i can count er par t s t o

devel op r emedi es t ai l or ed t o r edr ess const i t ut i onal i nf r i ngement s . Fi r st , t he

r emedi al aut hor i t y of Canadi an cour t s under sect i on 24( 1) i s const i t ut i onal ,

not st at ut or y, and accor di ngl y t he cour t s, not t he l egi sl at ur es, ar e empow-

er ed t o det er mi ne what r emedi es ar e appr opr i at e and j ust . Second, si nce

Canada has a basi cal l y uni t ar y cour t syst emt o deci de bot h common l aw

and const i t ut i onal cl ai ms, i t wi l l not be i nhi bi t ed by f eder al i sm concer ns

f r omf i ndi ng and r emedyi ng const i t ut i onal wr ongs . Thi r d, Canadi an cour t s

ar e not l i mi t ed t o usi ng t hei r or di nar y j ur i sdi ct i on t o r edr ess const i t ut i onal

i nf r i ngement s . Fi nal l y, t he Canadi an Char t er of Ri ght s and Fr eedoms i s

enf or ceabl e agai nst t he seni or l evel s of gover nment . Accor di ngl y, i t i s

ar guabl e t hat Canadi an cour t s have mor e scope t han t hei r Amer i can çoun-

t er par t s t o devel op an ef f ect i ve r emedy i n damages t o r edr ess const i t ut i onal

wr ongs .

A. The Rol e of t he Cour t ver sus t he Rol e of t he Legi sl at ur e

I n Amer i can const i t ut i onal l aw, t he pr i mar y r esponsi bi l i t y f or de-

vel opi ng r emedi es f or const i t ut i onal wr ongs l i es wi t h Congr ess . Congr ess

i s empower ed t o est abl i sh t hej ur i sdi ct i on of t he f eder al cour t s and al l ocat e

j udi ci al r esour ces ; " accor di ngl y, i t ar guabl y has power t o excl ude some or

al l const i t ut i onal cl ai ms f r om t he f eder al cour t s or l i mi t t he r emedi es

avai l abl e i n such cl ai ms . j
; 4

Congr ess i s al so expr essl y aut hor i zed t o l egi s-

72
A sur vey of t he f i nal di sposi t i on of Bi vens- t ype cases agai nst f eder al of f i ci al s

showed t hat a pl ai nt i f f was successf ul i n onl y f i ve of 172 cases . For t y of t he cases wer e
di smi ssed on t hemer i t s ; ei ght y- ni ne wer e di smi ssedon gr ounds unr el at ed t o t he mer i t s . The
r emai nder wer e pendi ng or t hei r st at us unknown. SeeW. M. Smi t h, Damages or Not hi ng-
The Ef f i cacy of t he Bi vens- t ype Remedy ( 1979) , 64 Cor nel l L . Rev . 667, at pp . 693- 697 .
See al so Dol an, l oc . ci t . , f oot not e 71, at p . 283.

73
U. S . CONST. ar t i cl e 111- , sect i on l :

Thej udi ci al power of t he Uni t ed St at es, shal l be vest ed i n one supr eme cour t , and i n
such i nf er i or cour t s as t he Congr ess may f r om t i me t o t i me or dai n and est abl i sh . . .
74

Pr oposal s have been made t o l i mi t t he f eder al cour t s' power s t o r equi r e busi ng of
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l at e t o enf or ce Four t eent h Amendment r i ght s, and t o speci f y r emedi al

measur es f or doi ng so . 75 The cour t s ar e gi ven no expr ess aut hor i t y t o
f ashi on r emedi es t o enf or ce t he const i t ut i on, and even when t hey do so,

t hey r ecogni ze Congr ess' aut hor i t y t o subst i t ut e i t s j udgment as t o what i s
an equal l y ef f ect i ve but mor e appr opr i at e r emedy .

76

By cont r ast , t he Canadi an Char t er of Ri ght s and Fr eedoms expr essl y

aut hor i zes cour t s t o pr ovi de what ever r emedi es ar e, i n t he cour t s' j udg-
ment , appr opr i at e and j ust t o r edr ess i nf r i ngement s of r i ght s guar ant eed by
t he Char t er . 77 Al t hough Par l i ament and t he l egi sl at ur es cont r ol t he exi st -

ence and j ur i sdi ct i on of t he cour t s, t hei r aut hor i t y t o do so i s l i mi t ed by

t he f act t hat t he cont i nued exi st ence of cour t s i s const i t ut i onal l y assumed, "
and t he r i ght of t he vi ct i mof a const i t ut i onal wr ong t o appl y t o a cour t f or a
r emedy i s const i t ut i onal l y guar ant eed . 80 Nei t her Par l i ament nor a l egi sl a-
t ur e can pr ecl ude a par t i cul ar j udi cal l y cr eat ed r emedy t o r edr ess i nf r i nge-
ment of a guar ant eed r i ght , and i f any r emedy i s pr ovi ded by l egi sl at i ve

act i on, not onl y i t s adequacy but i t s appr opr i at eness wi l l be open t o r evi ew
by t he cour t s . The r ol e of Par l i ament i s f ur t her mor e l i mi t ed t han t hat of
Congr ess i n t hat Par l i ament does not have power compar abl e t o Congr ess'

power under t he Four t eent h Amendment t o l egi sl at e t o enf or ce const i t u-

t i onal r i ght s i n t he pr ovi nces . 81

I t mi ght be ar gued t hat Par l i ament or a l egi sl at ur e can l i mi t t he

r emedi al power of t he cour t s t hr ough i t s exer ci se of t he " over r i de power "

pr ovi ded i n sect i on 33( 1) x2 of t he Char t er . The " over r i de power " does not ,
however , ext end t o r emedi al act i on . I t enabl es Par l i ament or a l egi sl at ur e t o

st udent s . See N. Tr abul us, Br aki ng t he Law: Ant i busi ng Legi sl at i on and t he Const i t ut i on

( 1973- 74) , 34 N. Y. U . Rev . L. & Soc . Change 119 .
75

See t ext commenci ng at f oot not e 9, supr a .
76 See t ext accompanyi ng f oot not es 7- 63, supr a .

77 Canadi an Char t er of Ri ght s and Fr eedoms, s . 24( 1) .
78

Const i t ut i on Act , 1867, pr ovi des i n s . 92( 14) t hat pr ovi nci al l egi sl at ur es have
j ur i sdi ct i on over t he " const i t ut i on and mai nt enance of cour t s i n t he pr ovi nce" and i n
sect i on 101 t hat t he f eder al Par l i ament may est abl i sh a " cour t of gener al appeal f or
Canada" and " cour t s f or t he bet t er admi ni st r at i on of t he l aws of Canada" .

7° See P. W. Hogg, Const i t ut i onal Lawof Canada ( 1977) , pp . 42- 47 ; and P. W. Hogg,
Canada Act 1982 Annot at ed ( 1982) , pp . 92- 93 .

$° Canadi an Char t er of Ri ght s and Fr eedoms, s . 24( 1) .

$1 The Canadi an Char t er of Ri ght s and Fr eedoms pr ovi des i n s . 31 :

Not hi ng i n t hi s Char t er ext ends t he l egi sl at i ve power s of any body or aut hor i t y .

See P. W. Hogg, Canada Act 1982 Annot at ed ( 1982) , p . 74 ; and K. E. Swi nt on,
Appl i cat i on of t he Canadi an Char t er of Ri ght s and Fr eedoms, i n Tamopol sky and Beau-
doi n, op . ci t . , f oot not e 1, pp . 42- 44 .

82 Canadi an Char t er of Ri ght s and Fr eedoms, s . 33( 1) :

Par l i ament or t he l egi sl at ur e of a pr ovi nce may expr essl y decl ar e i n an Act of
Par l i ament or of t he l egi sl at ur e, as t he case may be, t hat t he Act or a pr ovi si on t her eof
shal l oper at e not wi t hst andi ng a pr ovi si on i ncl uded i n sect i on 2 or sect i ons 7 t o 15 of
t hi s Char t er .
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decl ar e t hat l egi sl at i on wi l l oper at e not wi t hst andi ng sect i on 2 or sect i ons 7
t o 15 of t he Char t er . Accor di ngl y, Par l i ament or a l egi sl at ur e may use t he
" over r i de power " t o aut hor i ze i nf r i ngement of t he r i ght s and f r eedoms
guar ant eed i n t hose sect i ons, and t hus pr ecl ude const i t ut i onal r emedi es f or
t he i nf r i ngement . However , t o t he ext ent t hat a r i ght i s i nf r i nged and t he
i nf r i ngement i s not pr ot ect ed by t he " over r i de cl ause" , i t i s f or t he cour t t o
det er mi ne what r emedy i s j ust and appr opr i at e . I t i s not open t o Par l i ament
or a l egi sl at ur e t o decl ar e under sect i on 33 t hat , al t hough a r i ght exi st s, i t
shal l be r emedi ed onl y i n speci f i ed ways . Si mi l ar l y, al t hough sect i on 183 of
t he Char t er pr ot ect s r easonabl e l i mi t s on guar ant eed r i ght s and f r eedoms, i t
does not aut hor i ze any l i mi t s on t he r emedi es avai l abl e when r i ght s or
f r eedoms ar e hel d t o have been i nf r i nged or deni ed i n a manner whi ch
cannot be j ust i f i ed under sect i on 1 .

Accor di ngl y, t he Canadi an Char t er of Ri ght s and Fr eedoms ent r en-
ches bot h t he r i ght t o appl y t o a cour t f or ar emedy and t he cour t ' s di scr et i on
t o f ashi on t he appr opr i at e r emedy . One consequence i s t hat , i f Par l i ament
or a l egi sl at ur e deci ded t o est abl i sh a compensat i on scheme f or vi ct i ms of
const i t ut i onal wr ongs, 84 i t coul d not make i t an excl usi ve r emedy . 85

Sect i on 24 shoul d not di scour age l egi sl at i ve i ni t i at i ve, but i t does pr ovi de
pr ot ect i on agai nst l egi sl at i ve at t empt s t o under mi ne t he ef f ect i veness of

83
Canadi an Char t er of Ri ght s and Fr eedoms, s . 1 :

The Canadi an Char t er of Ri ght s and Fr eedoms guar ant ees t he r i ght s and f r eedoms set

out i n i t subj ect onl y t o such r easonabl e l i mi t s pr escr i bed by l awas can be demonst r -

abl y j ust i f i ed i n a f r ee and democr at i c soci et y .
84

I n hi s di ssent i ng opi ni on i n Bi vens, supr a, f oot not e 30, at pp . 422- 423, Bur ger C. J .

suggest ed t hat Congr ess est abl i sh a quasi - j udi ci al t r i bunal empower ed t o awar d damages

agai nst t he Uni t ed St at es gover nment t o any per son who has sust ai ned damage " by conduct

of gover nment agent s i n vi ol at i on of t he Four t h Amendment or st at ut es r egul at i ng of f i ci al

conduct " . Thi s r emedy was t o be " i n l i eu of t he excl usi on of evi dence secur ed f or use i n

cr i mi nal cases i n vi ol at i on of t he Four t h Amendment " . See al so Dol an, l oc . ci t . , f oot not e

71, at p . 283 .
85

I n The Boar d of Gover nor s of t he Seneca Col l ege of Appl i ed Ar t s and Technol ogy v .

Bhadaur i a, [ 198112 S. C. R. 181, ( 1981) , 124 D. L . R . ( 3d) 193, t he Supr eme Cour t of

Canada hel d t hat , wher e t he l egi sl at ur e has pr ovi ded a compr ehensi ve r emedi al scheme t o

i nqui r e i nt o and r edr ess r aci al di scr i mi nat i on, i t i s not open t o t he cour t s t o gi ve r el i ef by
hol di ng di scr i mi nat i on t o be a new common l awt or t or f oundi ng a cause of act i on on br each
of t he l egi sl at i on . Laski n C. J . C . , f or t he cour t , concl uded, at p . 195, t hat t he l egi sl at i on had
" f or ecl osèd" j udi ci al i nnovat i on i n t hi s ar ea . Accor di ngl y, i t f ol l ows t hat l egi sl at ur es may
l i mi t t he power of cour t s t o r ecogni ze newcommon l awr i ght s and al so excl ude t he exer ci se
of t he cour t s' or di nar y r emedi al power t o r edr ess such r i ght s . The r ol e of t he l egi sl at ur es and
cour t s i s, however , r ever sed wher e const i t ut i onal r i ght s ar e concer ned . Unl ess t he l egi sl a-
t ur e exer ci ses i t s over r i de power under sect i on 33 of t he Canadi an Char t er of Ri ght s and
Fr eedoms, i t cannot di spl ace or f or ecl ose a cour t ' s deci si on t hat cer t ai n act s ar e unconst i t u-

t i onal . Fur t her , s . 24( 1) pr ovi des t hat i t i s f or cour t s t o det er mi ne what r emedy i s j ust and

appr opr i at e t o r edr ess const i t ut i onal wr ongs . Accor di ngl y, al t hough Par l i ament or a l egi sl a-
t ur e coul d est abl i sh an admi ni st r at i ve agency t o compensat e vi ct i ms of unconst i t ut i onal act s
t hey coul d not excl ude appl i cat i ons f or ot her r emedi es si nce t o do so woul d i nf r i nge t he
guar ant ee of s . 24( 1) t hat an aggr i eved per son may appl y t o a cour t f or a r emedy .
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guar ant eed r i ght s and f r eedoms by l i mi t i ng r emedi es f or t hei r i nf r i nge-

ment . Under t he Canadi an Char t er of Ri ght s and Fr eedoms, i t i s cl ear t hat

t he cour t s have t he f i nal say on r emedi es .

B . Feder al ver sus Uni t ar v Cour t Syst ems

Canada has a basi cal l y uni t ar y cour t syst em, wi t h t he Supr eme Cour t

of Canada as a gener al cour t of appeal f r ombot h t he pr ovi nci al and f eder al

appel l at e cour t s, ent i t l ed t o subst i t ut e i t s j udgment on al l l egal i ssues

ar i si ng on appeal s' Accor di ngl y, const i t ut i onal quest i ons and common

l aw t or t i ssues can be deci ded i n t he same cour t s .

An Amer i can f eder al cour t , f aced wi t h a const i t ut i onal t or t cl ai m,

must det er mi ne whet her t he pl ai nt i f f asser t s a const i t ut i onal i nt er est t o be
pr ot ect ed i n t he f eder al cour t s r at her t han l eavi ng t he cl ai mt o be deal t wi t h

by st at e t or t l aw and t he st at e cour t s . x7 I t wi l l det er mi ne whet her a f eder al

i nst i t ut i on ( a f eder al cour t ) wi l l di spl ace st at e i nst i t ut i ons i n assessi ng t he

act i ons of st at e of f i ci al s, " and af f ect t he r espect i ve wor kl oads of t he t wo

cour t syst ems . 89

Canadi an cour t s wi l l not f ace t hi s pr obl em. The same cour t syst em

wi l l deci de t he cl ai m whet her i t i s based on t he common l aw or on t he

const i t ut i on . Canadi an cour t s ar e l i kel y t o be as caut i ous as t hei r Amer i can

count er par t s about " const i t ut i onal i zi ng" t he common l aw and t her eby

put t i ng i t beyond t he r each of democr at i c i nst i t ut i ons . 9° They wi l l not ,

however , be f ur t her i nhi bi t ed by t he f eder al i sm concer ns whi ch conf r ont

t he Amer i can f eder al cour t s . Nor ar e Canadi an cour t s l i kel y t o be under as

much pr essur e as Amer i can f eder al cour t s t o " const i t ut i onal i ze" what

coul d as ef f ect i vel y be deal t wi t h under common l awpr i nci pl es . 9 ' Si nce t he

same cour t syst emwi l l deci de const i t ut i onal and common l awcl ai ms, t her e

wi l l not be st r at egi c or pr ocedur al advant ages t o f or mul at i ng a cl ai ms as a

const i t ut i onal i ssue, ot her t han t hose whi ch ar i se f r omsect i on 24( 1) i t sel f .

Accor di ngl y, Canadi an cour t s may, on t he one hand, be l ess r el uct ant t han

t he Amer i can f eder al cour t s t o r ecogni ze const i t ut i onal cl ai ms and, on t he

ot her hand, under l ess pr essur e t o do so .

86 Supr eme Cour t of Canada Act , R. S . C. 1970, c . S- 19, ss . 35- 41, as amended by

R. S. C. 1970 ( 1st Supp . ) , c . 44 and S. C . 1974- 75- 76, c . 18, ss . 3- 5 ; Feder al Cour t of

Canada Act , R. S . C . 1970 t 2nd Supp . ) , c . 10, ss . 31- 34, as amended by S. C. 1974- 75- 76,
c . 18, s . 9 ; P. W. Hogg, Const i t ut i onal Law of Canada ( 1977) , pp . 115- 117 ; W. R.
Leder man, Cur r ent Pr oposal s f or Ref or mof t he Supr eme Cour t of Canada ( 1979) , 57 Can.
B. Rev . 687 .

87 Whi t man, l oc . ci t . , f oot not e 16, at pp . 8- 10 .
ss I bi d . , at pp . 30- 40 .
8' I bi d . , at pp . 26- 30 .
90 I bi d . , at pp . 38- 39 .
91 See t he t ext accompanyi ng f oot not es 141- 153, i nf r a .
92 See supr a, f oot not e 10 .
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C. Jur i sdi ct i on, t o Gr ant Remedi es f or Const i t ut i onal Wr ongs

The aut hor i t y of Amer i can cour t s t o gr ant r emedi es f or const i t ut i onal
wr ongs i s mor e nar r owl y st at ed t han t he aut hor i t y gr ant ed t o Canadi an

cour t s by sect i on 24( 1) of t he Char t er . Sect i on 1983 of t he Uni t ed St at es
Ci vi l Ri ght s Act , 1871, aut hor i zes a cl ai mf or r edr ess t o be made " i n an
act i on at l aw, sui t i n equi t y, or ot her pr oper pr oceedi ng f or r edr ess" . 9z

Si mi l ar l y, i n Ri vens- t ype act i ons, t he f eder al cour t s use t hei r or di nar y
j ur i sdi ct i on and r emedi al aut hor i t y t o awar d damages t o r edr ess const i t u-

t i onal i nf r i ngement s . 93 Accor di ngl y, a per son seeki ng damages f or a

const i t ut i onal wr ong must br i ng an act i on i n a cour t havi ng or di nar y

j ur i sdi ct i on t o awar d t he damages he seeks and i n accor dance wi t h i t s

pr ocedur es .

By cont r ast , t he Canadi an Char t er of Ri ght s and Fr eedoms aut hor i zes

a cour t of compet ent j ur i sdi ct i on t o gr ant what ever r emedy i t consi der s

appr opr i at e and j ust i n t he ci r cumst ances t o r edr ess an i nf r i ngement of

const i t ut i onal r i ght s . Pr of essor Hogg suggest s t hat : 94

. . . t hi s means t hat t he cour t shoul d not be one whi ch i s subj ect t o j ur i sdi ct i onal
r est r i ct i ons whi ch woul d deny i t j ur i sdi ct i on over t he subj ect mat t er i n i ssue or t he
par t i es t o t he appl i cat i on . However , a cour t whi ch i s compet ent as t o subj ect mat t er
and par t i es i s pr obabl y not conf i ned t o r emedi es whi ch ar e wi t hi n i t s usual j ur i sdi c-
t i on ; t he sect i on i t sel f conf er s t he aut hor i t y t o gr ant an appr opr i at e r emedy .

I f t hi s . i nt er pr et at i on be cor r ect , al l Canadi an cour t s ar e aut hor i zed t o

f ashi on r emedi es t o r edr ess const i t ut i onal wr ongs, r egar dl ess of t hei r

or di nar y j ur i sdi ct i on . Thi s woul d pr ovi de subst ant i al l y gr eat er scope t o

r emedy const i t ut i onal wr ongs t han i s avai l abl e t o Amer i can cour t s . I t i s,

however , ar guabl e t hat i n Canada, when a cl ai mant seeks an af f i r mat i ve
r emedy f or a const i t ut i onal wr ong, he must br i ng hi s cl ai mi n a cour t wi t h
j ur i sdi ct i on t o awar d such a r emedy and i n accor dance wi t h t he pr ocedur al

93 I t shoul d be not ed t hat t hi s has not pr event ed t he f eder al cour t s f r om devel opi ng
cr eat i ve r emedi es such as t he excl usi onar y r ul e and equi t abl e r el i ef t hr ough whi ch wi de
r angi ng i nst i t ut i onal r ef or ms ar e ef f ect ed . I n Bi vens, supr a, f oot not e 30, Har l an J . ,

concur r i ng, not ed at p . 408, not e 8 :

. . . t oday' s deci si on has l i t t l e, i f i ndeed any, bear i ng on t he quest i on whet her af eder al
cour t may pr oper l y devi se r emedi es- - ot her t han t r adi t i onal l y avai l abl e f or ms of
j udi ci al r el i ef - f or t he pur pose of enf or ci ng soci al pol i ci es embodi ed i n const i t ut i onal
or st at ut or y pol i ci es . Compar e t oday' s deci si on wi t h Mapp . v . Ohi o . . . and Weeks v .

Uni t ed St at es . . . . The Cour t t oday si mpl y r ecogni zes what has l ong been i mpl i ci t i n
our deci si ons concer ni ng equi t abl e r el i ef and r emedi es i mpl i ed f r om st at ut or y
schemes ; i . e . , t hat a cour t of l awvest ed wi t h j ur i sdi ct i on over t he subj ect mat t er of a
sui t has t he power - and t her ef or e t he dut y- t o make pr i nci pl ed choi ces among

t r adi t i onal j udi ci al r emedi es . Whet her speci al pr ophyl act i c measur es- whi ch at l east
ar guabl y t he excl usi onar y r ul e exempl i f i es . . . - ar e suppor t abl e on gr ounds ot her
t han a cour t ' s compet ence t o sel ect among t r adi t i onal j udi ci al r emedi es t o make good
t he wr ong done, . . . i s a separ at e quest i on . ( r ef er ences omi t t ed . )
94 Hogg, op . ci t . , f oot not e 81, p. 65 .
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r equi r ement s est abl i shed f or t he pr osecut i on of such a cl ai m. 95 I f t hi s

i nt er pr et at i on be cor r ect , t he j ur i sdi ct i on and pr ocedur es of Canadi an

cour t s i n cl ai ms f or damages f or const i t ut i onal wr ongs wi l l be anal ogous

( apar t f r om f eder al - st at e i ssues) t o t hat of Amer i can cour t s . I t r emai ns t o be

seen whet her t he Supr eme Cour t of Canada wi l l i nt er pr et t he open l anguage
of sect i on 24( 1) t o conf er a f ul l r ange of r emedi al power s on al l cour t s

bef or e whomconst i t ut i onal i nf r i ngement s ar e r ai sed .

I n any event , sect i on 24( 1) makes i t cl ear t hat a cour t exer ci si ng

r emedi al j ur i sdi ct i on i s not l i mi t ed by exi st i ng subst ant i ve pr i nci pl es of

common l aw and equi t y . I t must det er mi ne what r emedy i s j ust and
appr opr i at e i n t he ci r cumst ances t o r edr ess a const i t ut i onal i nf r i ngement

and ef f ect uat e a const i t ut i onal guar ant ee . The Amer i can Supr eme Cour t

has acknowl edged t he need t o t ai l or r emedi al pr i nci pl es t o t he const i t ut i on-

al i nt er est s t hey r edr ess, but t he cour t appear s t o be r el uct ant t o depar t f r om

common l aw pr i nci pl es i n pr act i ce . 96 Sect i on 24( 1) of t he Char t er makes i t

cl ear t hat Canadi an cour t s ar e ent i t l ed t o awar d r emedi es on t he basi s of

t hei r j ust ness and appr opr i at eness, and ar e not l i mi t ed by exi st i ng r emedi al

pr i nci pl es . 97

D. Gover nment I mmuni t y

Canadi an cour t s have subst ant i al l y mor e scope t han t hei r Amer i can

count er par t s t o or der const i t ut i onal r emedi es agai nst gover nment s . The

Uni t ed St at es gover nment i s i mmune f r om sui t except t o t he ext ent t hat i t

has wai ved i mmuni t y by st at ut e . 99 The st at e gover nment s ar e al so i mmune

f r omsui t except t o t he ext ent t hat t hey wai ve l i abi l i t y or Congr ess r ender s

t hem l i abl e when exer ci si ng i t s aut hor i t y t o l egi sl at e t o enf or ce t he Four -

t eent h Amendment . t ° ° Pr of essor Del l i nger has suggest ed t hat i t may be

ar guabl e t hat sover ei gn i mmuni t y cannot pr ot ect an Amer i can gover nment

f r omaccount abi l i t y f or unconst i t ut i onal act i on, ' ° 1 but sover ei gn i mmuni t y

appear s t o be st r ongl y est abl i shed, even agai nst const i t ut i onal cl ai ms . I t i s
f r equent l y ci t ed as one of t he most si gni f i cant pr obl ems i n devel opi ng an

ef f ect i ve damages r emedy t o r edr ess const i t ut i onal wr ongs . ` ° `

95
See Gi bson, op . ci t . , f oot not e 1, pp . 500- 502 ; and t he cases not ed i n f oot not e 131,

i nf r a .
96

See, f or exampl e, t he di scussi ons of t he Cour t ' s appr oach t o causat i on and measur e

of damages i n t he t ext accompanyi ng f oot not es 161- 178 and 259- 300, i nf r a .
97 See Gi bson, op . ci t . , f oot not e 1, pp . 502- 508 . See al so R. v . Ger mai n ( 1984) , 53

A. R. 264 ( Al t a . Q. B . ) , per McDonal d J . at par as, 25- 28, ci t i ng Mahar aj v . At t or ney-

Gener al of Tr i ni dad and Tobago ( No . 2) , [ 1979] A. C. 385, [ 197812 Al l E. R . 670 ( P. C. ) .
9s See t ext accompanyi ng f oot not es 24- 27, supr a, and f oot not es 235- 242, i nf r a .

99 See t ext accompanyi ng f oot not es 68- 71, supr a .
1o°

See t ext accompanyi ng f oot not es 24- 25, supr a .

" ' Del l i nger , l oc . ci t . , f oot not e 2, at pp . 1557 .
102 See, f or exampl e, Smi t h . l oc . ci t . , f oot not e 72, at pp . 697 et seq .
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By cont r ast , sect i on 32 of t he Canadi an Char t er of Ri ght s and Fr ee-

doms expr essl y pr ovi des t hat t he Char t er appl i es t o t he Par l i ament and

gover nment . of Canada and t he l egi sl at ur es and gover nment s of t he pr ov

i nces . Accor di ngl y, sect i on 24 of t he Char t er , whi ch enabl es cour t s t o

r emedy const i t ut i onal i nf r i ngement s, i s enf or ceabl e agai nst gover nment s .

Si nce t he pur pose of a bi l l of r i ght s i s t o pr ot ect guar ant eed r i ght s and

f r eedoms f r om gover nment act i on, i t i s i mpor t ant t hat cour t s be abl e t o

or der t he f ul l r ange of r emedi es agai nst gover nment s . Cl ai mant s i n Canada

wi l l not be l i mi t ed t o sui ng gover nment of f i ci al s when i t i s r eal l y t he

gover nment i t sel f whi ch i s r esponsi bl e f or a const i t ut i onal i nf r i ngement . t os

Nor wi l l t hey be deni ed t he f r ui t s of t hei r vi ct or y agai nst an of f i ci al si nce i t

i s open t o a cour t t o f i nd gover nment vi car i ousl y l i abl e whenever i t i s
appr opr i at e and j ust t o do so . I n Canada, gover nment account abi l i t y f or
const i t ut i onal i nf r i ngement i s const i t ut i onal l y ent r enched, and i s not , as i n

t he Uni t ed St at es, dependent on gover nment act i on . Thi s t oo pr ovi des

Canadi an cour t s wi t h gr eat er r emedi al scope .

E. Concl usi on

I t i s t hus ar guabl e t hat Canadi an cour t s have mor e scope t han Amer -
i can cour t s t o empl oy damages t o r emedy const i t ut i onal wr ongs . Accor -
di ngl y, Amer i can aut hor i t i es whi ch l i mi t t he ef f ect i veness of damages- as a
const i t ut i onal r emedy shoul d not be f ol l owed wher e t hey ar e based not on
pol i cy or pr i nci pl e but on const r ai nt s whi ch do not bi nd Canadi an cour t s .

111 . When ar e Damages " Appr opr i at e and Just " ?- Const i t ut i onal .

Wr ongs Di st i ngui shed f r om Common Law Tor t s

Sect i on 24( 1) of t he Char t er l eaves i t t o t he cour t ' s di scr et i on t o det er mi ne

what r emedy wi l l be " appr opr i at e and j ust i n t he ci r cumst ances" . ®n what

basi s i s a cour t t o det er mi ne t hat damages wi l l be appr opr i at e andj ust ? One
must l ook t o t he f unct i on of const i t ut i onal r i ght s l aw: t o pr ot ect i ndi vi dual

r i ght s agai nst t he wi l l of , t he maj or i t y, as expr essed i n l egi sl at i on, and

agai nst t he power of t he gover nment , as exer ci sed by i t s of f i ci al s . A

const i t ut i onal r emedy shoul d vi ndi cat e guar ant eed r i ght s and pr event or

det er f ut ur e i nf r i ngement s, Wher e appr opr i at e, i t shoul d . al so compensat e

f or past i nf r i ngement s and, i n egr egi ous cases, puni sh t he i nf r i nger . I n

gr ant i ng a r emedy, a cour t must seek t o bal ance compet i ng i nt er est s, by
enf or ci ng r i ght s and f r eedoms guar ant eed by t he Char t er , wi t hout i mposi ng

an excessi ve bur den on gover nment conduct . 104 As di scussed i n sect i on V.

of t hi s ar t i cl e, t he el ement s of a r emedy i n damages f or const i t ut i onal

wr ongs can be t ai l or ed t o meet t hese obj ect i ves .

p. 444 .

103
See t ext . accompanyi ng f oot not es 235- 258, i nf r a .

104 T. A. Eat on, Causat i on i n Const i t ut i onal Tor t s ( 1982) , 67 I owa L. Rev . 443, at
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Ther e i s a need f or a r emedy i n damages under sect i on 24( 1) of t he

Char t er , i n addi t i on t o or i nst ead of common l aw r emedi es, t o vi ndi cat e

const i t ut i onal r i ght s . As ot her s have ar gued, t he pr i mar y r ol e of a cour t i n

const i t ut i onal l i t i gat i on i s di f f er ent f r om i t s r ol e i n convent i onal

l i t i gat i on . l os The emphasi s shi f t s f r omdi sput e r esol ut i on t o t he ar t i cul at i on

and enf or cement of const i t ut i onal val ues . I n any event , const i t ut i onal

wr ongs may be qual i t at i vel y di f f er ent f r om or di nar y ci vi l wr ongs . One

act i ng i n t he name of t he gover nment has pot ent i al abi l i t y t o br i ng about
subst ant i al l y gr eat er har mt han t he or di nar y per son, and t he vi ct i m of hi s
wr ongf ul act has f ewer avenues of r edr ess . ' o6 As Br ennan J . expl ai ned i n
Bi vens :

t oy

. . . we may bar t he door agai nst an unwel come pr i vat e i nt r uder or cal l t he pol i ce i f he

per si st s i n seeki ng ent r ance . The avai l abi l i t y of such al t er nat i ve means f or t he

pr ot ect i on of pr i vacy may l ead t he St at e t o r est r i ct i mposi t i on of l i abi l i t y f or any

consequent t r espass . Apr i vat e ci t i zen, asser t i ng no aut hor i t y ot her t han hi s own, wi l l

not nor mal l y be l i abl e i n t r espass i f he demands, and i s gr ant ed, admi ssi on t o
anot her ' s house . But one who demands admi ssi on under a cl ai mof f eder al aut hor i t y
st ands i n a f ar di f f er ent posi t i on . The mer e i nvocat i on of f eder al power by a f eder al

l awenf or cement of f i ci al wi l l nor mal l y r ender f ut i l e any at t empt t o r esi st an unl awf ul

ent r y or ar r est by r esor t t o t he l ocal pol i ce, and a cl ai mof aut hor i t y t o ent er i s l i kel y t o
unl ock t he door as wel l . " I n such cases t her e i s no saf et y f or t he ci t i zen, except i n t he

pr ot ect i on of t he j udi ci al t r i bunal s, f or r i ght s whi ch have been i nvadedby t he of f i cer s

of t he gover nment , pr of essi ng t o act i n i t s name . Ther e r emai ns t o hi m but t he

al t er nat i ve of r esi st ance, whi ch may amount t o cr i me . "

Ot her const i t ut i onal r i ght s have no anal ogue i n t he l aw of t or t s or ar e

uni quel y r i ght s agai nst gover nment act i on . The guar ant ees of r i ght s of f r ee

105 See A. B. Chayes, The Rol e of t he Judge i n Publ i c Law Li t i gat i on ( 1976) , 89 Har v .
L . Rev . 1281 ; see al so O. M. Fi ss, The Soci al and Pol i t i cal Foundat i ons of Adj udi cat i on

( 1982) , 6 Law &Human Behavi our 121 ; B. H . Wi l dsmi t h, An Amer i can Enf or cement
Model of Ci vi l Pr ocess i n a Canadi an Landscape ( 1980) , 6 Dal housi e L. J . 71 .

106 See Rookes v . Bar nar d, [ 1964] A. C. 1129, at p . 1226, [ 1964] 1 Al l E. R . 367, at p .
410 ( H. L . ) i n whi ch t he House of Lor ds di f f er ent i at ed unconst i t ut i onal conduct by gover n-
ment of f i ci al s f r om oppr essi ve conduct by ot her s ; and l i mi t ed t he avai l abi l i t y of puni t i ve
damages t o t he f or mer :

The f i r st cat egor y i s oppr essi ve, ar bi t r ar y or unconst i t ut i onal act i on by t he ser vant s of

t he gover nment . I shoul d not ext end t hi s cat egor y . . . t o oppr essi ve act i on by pr i vat e

cor por at i ons or i ndi vi dual s . Wher e one man i s mor e power f ul t han anot her , i t i s
i nevi t abl e t hat he wi l l t r y t o use hi s power t o gai n hi s ends ; and i f hi s power i s much
gr eat er t han t he ot her ' s, he mi ght , per haps, be sai d t o be usi ng i t oppr essi vel y . I f he
uses hi s power i l l egal l y, he must of cour se pay f or hi s i l l egal i t y i n t he or di nar y way; but
he i s not t o be puni shed si mpl y because he i s t he mor e power f ul . I n t he case of t he

gover nment i t i s di f f er ent , f or t he ser vant s of t he gover nment ar e al so t he ser vant s of

t he peopl e and t he use of t hei r power must al ways be subor di nat e t o t hei r dut y of

ser vi ce . I t i s t r ue t hat t her e i s somet hi ng r epugnant about a bi g man bul l yi ng a smal l
man and, ver y l i kel y, t he bul l yi ng wi l l be a sour ce of humi l i at i on t hat makes t he case
one f or aggr avat ed damages, but i t i s not , i n my opi ni on, puni shabl e by damages .

Not e t hat Canadi an cour t s have not si mi l ar l y l i mi t ed t he avai l abi l i t y of puni t i ve
damages : see S. M. Waddams, The Law of Damages ( 1983) , par as . 979- 987 .

107 Supr a, f oot not e 30, at p . 394 ( r ef er ences omi t t ed) .
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speech and associ at i on, f or exampl e ; pr ot ect i nt angi bl e i nt er est s whi ch

may be vi ol at ed wi t hout i nf r i ngi ng any i nt er est i n per son or pr oper t y whi ch

i s pr ot ect ed by common l aw t or t pr i nci pl es . 108

Even. wher e t he common l awof t or t woul d pr ovi de compensat i on f or

t he act ual i nj ur y a vi ct i m has suf f er ed, a r emedy i n damages under sect i on

24( 1) of t he Char t er shoul d be avai l abl e t o vi ndi cat e t he i nf r i ngement of a

const i t ut i onal r i ght . The pl ai nt i f f i n Bi vens coul d have r ecover ed com-

pensat i on f or hi s act ual l oss by sui ng i n t he st at e cour t s cl ai mi ng damages

f or t r espass, assaul t and f al se i mpr i sonment , but he was al l owed t o f r ame

hi s act i on as a const i t ut i onal cl ai mi n or der t o vi ndi cat e hi s const i t ut i onal

r i ght s and enf or ce const i t ut i onal val ues . Wher e a wr ongf ul act gi ves r i se

bot h t o an act i on at common l aw and an appl i cat i on f or damages under

sect i on 24( 1) of t he Char t er i t i s not appr opr i at e t o appl y t he pr i nci pl e, of t en

ci t ed but not al ways appl i ed i n cases i nvol vi ng l egi sl at i ve j ur i sdi ct i on, t hat

a cour t . shoul d seek t o deci de a case on ot her t han const i t ut i onal gr ounds . 109

Wher e a l i t i gant al l eges t hat hi s const i t ut i onal r i ght s have been i nf r i nged,

he has a r i ght , under sect i on 24( 1) of t he Char t er , t o appl y t o a cour t f or a

r emedy whi ch enf or ces const i t ut i onal val ues .

Al t hough t he Uni t ed St at es Supr eme Cour t has pr ovi ded a r emedy i n

damages t o r edr ess i nf r i ngement s of const i t ut i onal r i ght s, i t s appr oach

r ef l ect s some ambi val ence about t he pur pose of such an awar d. ®n t he one

108 Whi t man, l oc . ci t . , f oot not e 16, at p . 14 ; Wunsch, l oc . ci t . , f oot not e 36, at p . 450 .
109 For adi scussi on of t he appl i cat i on of t hi s pr i nci pl e see B. A. St r ayer , The Canadi an

Const i t ut i on and t he Cour t s ( 2nd edn. , 1983) , p. . 181 et seq . See al so P. C. Wei l er , The

Supr eme Cour t and t he Lawof Canadi an Feder al i sm( 1973) , 23 U. Tor ont o L. J . 307, at pp .

308- 311 . Ther e i s some gr ound f or concer n t hat wher e l i t i gant s chal l enge t he const i t ut i onal -

i t y of l egi sl at i on, t he Supr eme Cour t of Canada may r equi r e t hem t o el ect whet her t he

chal l enge i s on di vi si on of power s pr i nci pl es or on t hebasi s of i nf r i ngement of t he Char t er of

Ri ght s and Fr eedoms . I n West endor p v . The Queen, ( 1983] 1 S. C. R. 43, ( 1983) , 144

D. L . R. 259, t he appel l ant , who had been char ged wi t h an of f ence under a pr ost i t ut i on

byl aw, ar gued t hat t he byl aw was ul t r a vi r es t he l egi sl at i ve aut hor i t y conf er r ed by s . 92 of

t he Const i t ut i on Act , 1867 and i nval i d i n t hat i t i nf r i nged r i ght s guar ant eed by s . 7 of t he

Canadi an Char t er of Ri ght s and Fr eedoms . The appel l ant abandoned t he chal l enge under

t he Char t er appar ent l y because t he cour t i ndi cat ed t hat t he Char t er ar gument coul d be r ai sed

onl y i f t he appel l ant conceded t hat t he byl aw was ot her wi se i nt r a vi r es ( at pp . 46- 47

( S. C. R. ) , 261- 262 ( D. L . R. ) ) . Accor di ngl y, i t appear s t hat t he cour t was not pr epar ed t o

ent er t ai n ar gument s i n t he al t er nat i ve . The wr i t t en r easons do not r eveal t he basi s of t he

cour t ' s vi ew. I t shoul d be not ed, however , t hat s . 32( 1) of t he Char t er pr ovi des t hat t he

Char t er appl i es t o Par l i ament " i n r espect of al l mat t er s wi t hi n t he aut hor i t y of Par l i ament "

and t o t he l egi sl at ur es of each pr ovi nce " i n r espect of al l mat t er s wi t hi n t he aut hor i t y of t he

l egi sl at ur e of each pr ovi nce" . Per haps t he cour t consi der ed t hat no i ssue ar ose under t he

Char i er unl ess i t was f i r st f ound t hat t he i mpugned l egi sl at i on was wi t hi n pr ovi nci al

j ur i sdi ct i on under s . 92 ( as t o whi ch see t he t ext accompanyi ng f oot not e 191, i nf r a) .

Nonet hel ess, t hi s woul d not expl ai n why t he i ssues coul d not be ar gued i n t he al t er nat i ve on

appeal . I t i s t o be hoped t hat t he cour t wi l l soon cl ar i f y i t s posi t i on, and per mi t bot h

j ur i sdi ci t onal and Char t er i ssues t o be ar gued i n t he al t er nat i ve i n a const i t ut i onal case . See

al so J . D. Whyt e, Devel opment s i n Const i t ut i onal Law: The 1982- 83 Ter m ( 1984) , 6

Supr eme Cour t L. Rev . 49, at pp . 55- 56 .
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hand, t he cour t has emphasi zed t he i mpor t ance of cl ai ms i n damages as a

" vi t al means of pr ovi di ng r edr ess f or per sons whose const i t ut i onal r i ght s

have been vi ol at ed" , " o and as a " det er r ence of f ut ur e egr egi ous

conduct " . " ' I t has not ed t hat , i f l i t i gant s cannot i nvoke t he exi st i ng

j ur i sdi ct i on of t he cour t s t o pr ot ect t hei r const i t ut i onal r i ght s, t hose r i ght s

wi l l become " mer el y pr ecat or yzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
� . 1I Z

I t has asser t ed t he ef f ect i veness of

act i ons i n damages agai nst gover nment of f i ci al s t o det er i nf r i ngement s of

const i t ut i onal r i ght s . ' ' ' On t he ot her hand, when i t comes t o val ui ng

damages cl ai ms, t he cour t ' s t ouchst one appear s t o be compensat i on, not

det er r ence . The cour t expect s t hat t he vi ndi cat i on and det er r ence obj ect i ves

wi l l be met by awar di ng a damages r emedy based on compensat i on
pr i nci pl es .

I t i s di f f i cul t f or a cour t t o assess t he pr obabl e det er r ent ef f ect of an
awar d of damages, l ' 4 par t i cul ar l y i f i t has l i t t l e cont r ol over t he det er mi na-

t i on of who wi l l act ual l y pay . Vi car i ous l i abi l i t y or t he avai l abi l i t y of

i ndemni t y or i nsur ance may wel l di l ut e t he det er r ent ef f ect of a damage

awar d . 115 As wel l , t he damage awar d i s not a f i ne, cal cul at ed t o puni sh and
det er wr ongdoer s and pai d i nt o t he publ i c cof f er s . I nst ead, i t i s pai d t o t he

vi ct i m and shoul d bear some r el at i on t o hi s l oss . But what i s t he l oss? The

vi ct i m may or may not have suf f er ed consequent i al damage, but he has
suf f er ed an i nt er f er ence wi t h hi s const i t ut i onal r i ght s, t he pr ot ect i on of
whi ch i s i mpor t ant not onl y t o hi mbut t o al l member s of soci et y . Thi s l oss

i n i t sel f shoul d be r edr essed . Fur t her mor e, because enf or cement of const i -

t ut i onal r i ght s depends on pr i vat e act i on, i t may be i mpor t ant ( i f ef f ect i ve

enf or cement i s desi r ed) t o pr ovi de some i ncent i ve f or an aggr i eved i ndi -

vi dual t o act as a pr i vat e pr osecut or . '
16

No publ i c agency i s char ged wi t h

enf or cement of t he const i t ut i on, and, i n any event , pr i vat e pr osecut i on,

i ndependent of gover nment , i s l i kel y t o be a mor e ef f ect i ve means of

I I ° But z v . Economou, supr a, f oot not e 42 at p . 504 .

. . . Smi t h v . Wade, 103 S . Ct . 1625, at p . 1636 ( 1983) .
112 Davi s v . Passman, supr a, f oot not e 44, at p . 242.
I ( 3 Car l son v . Gr een, supr a, f oot not e 30, at p . 23 and not e 6 .
114 The Amer i can Supr eme Cour t demonst r at es t hi s di f f i cul t y i n i t s opi ni ons i n

Car l son v . Gr een, i bi d . The maj or i t y, speaki ng t hr ough Br ennan J . , hel d t hat an act i on i n

damages agai nst t he pr i son of f i ci al s, based di r ect l y on t he const i t ut i on, i s a mor e ef f ect i ve

det er r ent t han an act i on agai nst t he Uni t ed St at es under t he Feder al Tor t Cl ai ms Act ( at pp .

21 et seq . ) . The r easoni ng i nvol ved i n t hi s assessment i s hi ghl y specul at i ve . The cour t has
no empi r i cal evi dence bef or e i t t o suppor t i t s j udgment , and, not sur pr i si ngl y, Rehnqui st J . ,
di ssent i ng, makes equal l y compel l i ng ar gument s as t o why such an act i on i s not mor e
ef f ect i ve as a det er r ent ( at pp . 44 et seq. ) . Fur t her , i n Owen v . Ci t y of I ndependence, supr a,
f oot not e 26, t he maj or i t y and mi nor i t y r each di f f er ent concl usi ons as t o t he ext ent t o whi ch

st r i ct l i abi l i t y f or const i t ut i onal i nf r i ngement s woul d i nhi bi t gover nment act i on . See t he t ext

accompanyi ng f oot not es 247- 258, i nf r a .
" s

Whi t man, l oc . ci t . , f oot not e 16, at p . 50 .

. . . J . C. Love, Damages : ARemedy f or Vi ol at i on of Const i t ut i onal Ri ght s ( 1979) , 67
Cal i f . L . Rev . 1242, at p . 1263 .
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maki ng gover nment and gover nment of f i ci al s account abl e f or const i t ut i on-

al i nf r i ngement s . I f an i ndi vi dual wi l l not r ecover damages unl ess he can

est abl i sh t hat t he i nf r i ngement of hi s r i ght r esul t ed i n some consequent i al

i nj ur y, i t i s l ess l i kel y t hat i nf r i ngement s of const i t ut i onal r i ght s wi l l be

pur sued i n t he cour t s . I n t hese cases, t he const i t ut i on wi l l have been

br eached wi t h i mpuni t y . Accor di ngl y, i t wi l l be ar gued her ei n" ' t hat ,

wher e damages ar e empl oyed as a const i t ut i onal r at her t han acommon l aw

r emedy, t hey shoul d be avai l abl e not onl y t o compensat e f or consequent i al

l osses but t o r edr ess t he i nf r i ngement of t he r i ght i t sel f .

Damages awar ded on t hi s basi s wi l l pr ovi de a mor e ef f ect i ve means of

det er r ence t han compensat or y damages, but even so t he det er r ent ef f ect i s

i ndi r ect and di f f i cul t t o assess . I t i s assumed t hat awar di ng damages agai nst

wr ongdoer s f or past wr ongs wi l l det er ot her s f r om commi t t i ng si mi l ar

wr ongs i n t he f ut ur e, and t hus const i t ut i onal val ues wi l l be pr ot ect ed . As

Pr of essor Whi t man has ar gued, equi t abl e r emedi es whi ch " di r ect f ut ur e

conduct r at her t han appor t i oni ng bl ame f or past conduct " 118 may be mor e

ef f ect i ve t han damage awar ds t o det er const i t ut i onal i nf r i ngement s, par t i -

cul ar l y when t hey ar i se f r om " syst emi c pr obl ems" wi t hi n gover nment

i nst i t ut i ons : t 19

Damage act i ons canl ead t o syst emi c change, but t hi s wi l l occur , i f at al l , onl y t hr ough

a pr ocess t hat i s t i me- consumi ng, wast ef ul , and pai nf ul f or bot h par t i es and t he

cour t s .

[ A] gr eat many successf ul damage act i ons, per haps i ncl udi ng puni t i ve awar ds, may

be necessar y t o engender a cost suf f i ci ent l y gr eat t o i nduce change t hat a . . .

gover nment i s r el uct ant t o i nst i t ut e of i t s own accor d . Equi t abl e r el i ef can achi eve t he

same r esul t - a r esul t , we must r emember , t hat i s const i t ut i onal l y r equi r ed- mor e

qui ckl y and wi t h l ess expendi t ur e of ever yone' s t i me and money .

Wher e an act i on- par t i cul ar l y a cl ass act i on t 2°- i s br ought t o r est r ai n

cont i nui ng unconst i t ut i onal act i on wi t hi n a gover nment i nst i t ut i on, a cour t

117 See t ext accompanyi ng f oot not es 278- 287, i nf r a .
118

Whi t man, l oc . ci t . , f oot not e 16, at p . 51 . ,
119

I bi d . , at p . 50 ( r ef er ences omi t t ed) . See, al so C. P . Sunst ei n, Judi ci al Rel i ef and

Publ i c Tor t Law ( 1983) , 92 Yal e L. J . 749, at p . 753 .
120

Thi s assumes t hat an ef f ect i ve cl ass act i on pr ocedur e i s avai l abl e or t hat , i n t he

absence of an est abl i shed pr ocedur e, a cour t woul d be pr epar ed t o exer ci se i t s di r ect i on

under s . 24( 1) of t he Canadi an Char t er of Ri ght s and Fr eedoms t o gi ve_ di r ect i ons f or t he

pr osecut i on of a cl ass act i on . I n Gener al Mot or s of Canada v . Naken, [ 1983] 1 S. C. R. 72,

sub . nom. Naken v . Gener al Mot or s of Canada Lt d. ( 1983) , 144 D. L . R. ( 3d) 385, t he

Supr eme Cour t of Canada hel d t hat Ont ar i o' s exi st i ng cl ass act i on pr ovi si on ( Rul e 75) di d

not pr ovi de suf f i ci ent aut hor i t y f or a cl ass act i on cl ai mi n damages on behal f of owner s of an

al l egedl y def ect i ve model of car . However , some of t he r easons f or so f i ndi ng woul d be

avoi ded i f t he r el i ef cl ai medwer e l i mi t ed t o pr ospect i ve i nj unct i ve r el i ef . The cl ass act i on i s

under r evi ew i n Ont ar i o : see t he Ont ar i o Law Ref or m Commi ssi on' s Repor t on Cl ass
Act i ons ( 3 vol s . , 1982) . I n Quebec, compr ehensi ve pr ovi si ons have been adopt ed : Code of
Ci vi l Pr ocedur e, R. S. Q. 1977, c . C- 25 . I n t he Uni t ed St at es, t he cl ass act i on has been an

i mpor t ant vehi cl e of const i t ut i onal r ef or m t hr ough l i t i gat i on : see A. Cox, The NewDi men-

si ons of Const i t ut i onal Adj udi cat i on ( 1975- 76) , 51 Wash . L. Rev . 791, at pp . 808- 813 ;



540

	

THE CANADI AN BAR REVI EW

	

[ Vol . 62

mi ght be j ust i f i ed i n gr ant i ng onl y pr ospect i ve equi t abl e r el i ef wi t hout
seeki ng t o compensat e f or past depr i vat i ons of r i ght s . I n any event , i n a
cl ass act i on i t woul d be vi r t ual l y i mpossi bl e t o assess t he damage suf f er ed

by each cl ai mant . I ndi vi dual assessment s of damages woul d be r equi r ed,
and such assessment s of per sonal damages cannot conveni ent l y be made
wi t hi n cl ass act i on pr oceedi ngs . " I n deci di ng what r emedy i s j ust and

appr opr i at e i n t he ci r cumst ances, t he cour t mi ght wel l hol d t hat i t i s
appr opr i at e t o di r ect t he expendi t ur e of publ i c f unds t o r est r uct ur i ng t he
i nst i t ut i on so t hat f ut ur e i nf r i ngement s wi l l be avoi ded .

However , wher e i ndi vi dual pl ai nt i f f s whose const i t ut i onal r i ght s have
been i nf r i nged seek a r emedy, and t her e i s no l i kel i hood t hat t he i nf r i nge-
ment wi l l be r epeat ed agai nst t hem, i t i s unl i kel y t hat a cour t wi l l t ur n t he
appl i cat i on f or a r emedy i nt o an i nvest i gat i on of syst emi c pr obl ems wi t hi n
t he gover nment i nst i t ut i on . Damages wi l l be an appr opr i at e r emedy t o
compensat e t he vi ct i ms, t o det er ot her i nf r i ngement s by hol di ng t he wr ong-
doer s account abl e, and, wher e t he conduct has been par t i cul ar l y egr egi ous,
t o puni sh t he wr ongdoer s . The avai l abi l i t y of damages t o r edr ess past
i nf r i ngement s of const i t ut i onal r i ght s al so encour ages gover nment s and
t hei r of f i ci al s t o avoi d i nf r i ngement - somet hi ng whi ch cannot be achi eved
by equi t abl e r el i ef al one si nce i t oper at es onl y pr ospect i vel y, and does not
hol d of f i ci al s account abl e f or past act i ons .

Damages may be cr i t i ci zed as bei ng a means of " per mi t [ t i ng] gover n-
ment t o buy i t s way out of havi ng t o compl y wi t h const i t ut i onal
commands" ,

122
but even wher e al t er nat i ve r emedi es ar e avai l abl e, dam

ages may be mor e appr opr i at e i n t he ci r cumst ances because t hey vi ndi cat e
t he const i t ut i onal r i ght wi t hout i nt er f er i ng di spr opor t i onat el y wi t h t he
i mpl ement at i on of l egi t i mat e gover nment pol i cy . Thus as McDonal d J .
hel d i n R. v . Ger t nai n :

I 23

Ther e may be ci r cumst ances i n whi ch quashi ng or st ayi ng pr oceedi ngs or di smi ssi ng
an i ndi ct ment wi l l be aj ust r emedy f or an i nf r i ngement of a Char t er r i ght . However ,
when t he of f ence i n quest i on i s a ser i ous one, i t mi ght not be j ust t o gr ant such a
r emedy . I t mi ght not be j ust because i t woul d f ost er a sense of i nj ust i ce i n t he

communi t y at l ar ge . To gr ant t he r emedy mi ght cause r evul si on i n t he communi t y
because t he communi t y mi ght see such a r emedy as di spr opor t i onat e t o t he i nf r i nge-
ment of t he const i t ut i onal r i ght . That sense of i nj ust i ce mi ght be gr eat er t han woul dbe
t he case, i f some ot her r emedy wer e avai l abl e whi ch woul d not r esul t i n t he f r eei ng of
a possi bl y gui l t y of f ender .

O. M. Fi ss, The Ci vi l Ri ght s I nj unct i on ( 1978) , pp . 14- 15 ; T. Wi l t on, The Cl ass Act i on i n
Soci al Ref or m Li t i gat i on : I n Whose I nt er est ? ( 1983) , 63 Bost on U. L. Rev . 597; A.
Chayes, l oc . ci t , f oot not e 105, at pp . 26 et seq .

' ` ' See Mar kt &Co . Lt d. v . Kni ght St eamshi p Co . Lt d . , ( 1910] 2 K. B . 1021 ( C. A. ) ;
Far nhamv, Fi ngol d ( 1973) , 33 D. L . R . ( 3d) 156, at p . 160, [ 197312 O. R. 132, at p . 136
( Ont . C. A. ) ; Gener al Mot or s of Canada Lt d. v . Naken, i bi d . , at pp . 84- 88 ( S. C. R. ) ,
393- 397 ( D. L . R . ) .

' 2 ' ` Del l i nger . l oc . ci t . , f oot not e 2, at p . 1563 .
' 23

Supr a, f oot not e 97, at par as . 20 et seq . See, al so t he di scussi on i n t he t ext at
f oot not es 172- 177, i nf r a .
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The ef f ect i veness of damages bot h as compensat i on and as det er r ent

and puni shment wi l l depend t o a consi der abl e ext ent on who i s l i abl e t o pay

a damage awar d. Thi s i ssue i s consi der ed i n a l at er sect i on of t hi s ar t i cl e . 124

I t t hus appear s t hat whet her damages ar e an appr opr i at e and j ust

r emedy f or a const i t ut i onal i nf r i ngement wi l l depend on t he nat ur e of t he

pr oceedi ngs and t he cour t ' s pur pose i n af f or di ng t he r emedy . Wher e t he
cour t seeks t o enf or ce t he const i t ut i on, t o det er unconst i t ut i onal act i ons and

puni sh t hei r per pet r at or s, damages may be appr opr i at e, even i n t he absence

of compensabl e i nj ur y, dependi ng on t he nat ur e of t he def endant ' s con-

duct , t he avai l abi l i t y of ot her r emedi es, and t hei r r el at i ve ef f i cacy as
det er r ent s . Al t hough Canadi an cour t s ar e ent i t l ed t o t ake i nt o account a

br oad r ange of pol i cy consi der at i ons i n det er mi ni ng t he appr opr i at eness

andj ust ness of a r emedy i n damages, ext r aneous consi der at i ons such as t he

f act t hat cour t wor kl oads may be i ncr eased i f a r emedy i n damages i s made

avai l abl e, ar e not r el evant t o t hi s t ask . " '

I n det er mi ni ng whet her damages ar e an appr opr i at e r emedy t o r edr ess

a const i t ut i onal wr ong, a cour t shoul d ask t he f ol l owi ng quest i ons :

( 1) What ar e t he pur poses of t he const i t ut i onal guar ant ee?

( 2) What ot her r emedi es ar e avai l abl e t o r edr ess t he i nf r i ngement of

t hat guar ant ee? Do t hey pr ovi de an ef f ect i ve means of vi ndi cat i ng

t he pl ai nt i f f ' s r i ght s and det er r i ng si mi l ar unconst i t ut i onal con

duct wi t hout i nt er f er i ng di spr opor t i onat el y wi t h t he i mpl ement a-

t i on of l egi t i mat e gover nment pol i cy? Woul d a r emedy i n dam-

ages achi eve t hese pur poses any mor e ef f ect i vel y, t aki ng i nt o

account who wi l l event ual l y pay?

( 3) Was t he conduct of t he def endant s so egr egi ous as t o war r ant

puni shment t hr ough t he i mposi t i on of damages? I s t her e any ot her

mechani smavai l abl e f or ef f ect i ve puni shment ?

( 4) Has t he pl ai nt i f f suf f er ed consequent i al i nj ur i es whi ch shoul d be
compensat ed?

These quest i ons may gui de a cour t i n assessi ng t he appr opr i at eness of a

r emedy i n damages, but acour t must st i l l make some assumpt i ons, par t i cu-

l ar l y as t o t he det er r ent ef f ect of awar ds of damages i n var i ous ci r cum-

st ances . ] Empi r i cal r esear ch eval uat i ng t he i mpact of awar ds of damages
woul d assi st t he cour t s . When cour t s make r emedi al deci si ons t hey can do
so onl y on an ad hoc, case by case basi s . 126 I t i s di f f i cul t f or t hemt o t ake

124
See t ext accompanyi ng f oot not es 207- 258, i nf r a .

	

'
125 Seef oot not e 34, supr a ; and seeBi vens, supr a, f oot not e 30, per Har l an J . at p . 411:

. . . when we aut omat i cal l y cl ose t he cour t house door sol el y on t hi s basi s, we

i mpl i ci t l y expr ess a val ue j udgment on t he compar at i ve i mpor t ance of cl asses of

l egal l y pr ot ect ed i nt er est s . And cur r ent l i mi t at i ons upon t he ef f ect i ve f unct i oni ng of

t he cour t s ar i si ng f r ombudget ar y i nadequaci es shoul d not be per mi t t ed t o st and i n t he

way of t he r ecogni t i on of ot her wi se sound const i t ut i onal pr i nci pl es .
126 Whi t man, l oc . ci t . , f oot not e 16, at p . 62, not e 276 .
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account of t he br oad r ange of pol i cy f act or s whi ch coul d be put bef or e a
l egi sl at ur e or a l egi sl at i ve commi t t ee eval uat i ng t he ef f i cacy of var i ous

r emedi es . I t i s par t l y f or t hi s r eason t hat t he Amer i can Supr eme Cour t i s
pr epar ed t o def er t o Congr ess' j udgment as t o what i s an equal l y ef f ect i ve

r emedy t o r edr ess const i t ut i onal i nf r i ngement s . 127 Canadi an cour t s,
however , ar e obl i ged t o det er mi ne what r emedy i s appr opr i at e and j ust i n
t he ci r cumst ances . Si nce Canadi an cour t s ar e obl i ged t o make essent i al l y
pol i cy choi ces i n t hi s ar ea, i t i s i mpor t ant t hat an i nf or mat i on base be
devel oped t o i nf or m t hose choi ces . 28

Cour t s have a good deal of exper i ence i n awar di ng damages as a
r emedy, but t he pr i nci pl es t hey have devel oped at common l aw t o at t r i but e

l i abi l i t y f or , and det er mi ne t he ext ent of , r ecover abl e damages wi l l not

necessar i l y be appr opr i at e t o a cl ai m f or damages f or an i nf r i ngement of

const i t ut i onal r i ght s . 12' Because t he pur pose of a damage r emedy i n t he

l aw of t or t s i s di f f er ent f r omi t s count er par t i n const i t ut i onal l aw, common

l aw pr i nci pl es can pr ovi de not hi ng mor e t han a " st ar t i ng poi nt " f or

const i t ut i onal t or t l aw, not " a compl et e sol ut i on" . " 0

I V. El ement s of a Damages Cl ai mf or I nf r i ngement

of a Const i t ut i onal Ri ght

A pl ai nt i f f seeki ng damages f or vi ol at i on of a const i t ut i onal r i ght shoul d

have t o est abl i sh" ' t hat an i nt er est of t he pl ai nt i f f , whi ch i s const i t ut i onal l y

127 See t he t ext accompanyi ng f oot not es 53- 63 supr a . Not e, however , t hat wher e

r emedi es ot her t han damages ar e concer ned, t he Uni t ed St at es Supr eme Cour t has i ndi cat ed

t hat i t wi l l assess whet her a l egi sl at i ve r emedy i s equal l y ef f ect i ve as i t s own. Thus i n

Mi r anda v . St at e of Ar i zona, supr a, f oot not e 6, i t was ar gued t hat t he cour t shoul d r ef r ai n

f r omspeci f yi ng pr ocedur es f or war ni ng an accused of hi s r i ght s i n a cust odi al i nt er r ogat i on

unt i l st at e l egi sl at ur es coul d deal wi t h t he pr obl em. War r en C. J . , f or t he cour t , r ej ect ed t he

ar gument ( at pp . 490- 491) :

We have al r eady poi nt ed out t hat t he Const i t ut i on does not r equi r e any speci f i c code of
pr ocedur e f or pr ot ect i ng t he pr i vi l ege agai nst sel f - i ncr i mi nat i on dur i ng cust odi al

i nt er r ogat i on . Congr ess and t he St at es ar e f r ee t o devel op t hei r own saf eguar ds f or t he

pr i vi l ege, so l ong as t hey ar e f ul l y as ef f ect i ve as t hose descr i bed above i n i nf or mi ng

accused per sons of t hei r r i ght of si l ence and i n af f or di ng a cont i nuous oppor t uni t y t o

exer ci se i t . . . . Wher e r i ght s secur ed by t heConst i t ut i on ar e i nvol ved, t her e can be no

r ul e maki ng or l egi sl at i on whi ch woul d abr ogat e t hem.
128 Wi t hout such r esear ch, cour t s can do l i t t l e but specul at e as t o t he i mpact of var i ous

r emedi es . See f oot not e 114, supr a .
129

As Rehnqui st J . , di ssent i ng, caut i oned i n Car l son v . Gr een, supr a, f oot not e 30, at

39 :

The det er mi nat i on by f eder al cour t s of t he scope of such a r emedy [ i n damages]

i nvol ves t he cr eat i on of a body of common l aw. . . . Thi s det er mi nat i on r ai ses such

quest i ons as t he t ypes of damages r ecover abl e, t he i nj ur i es compensabl e, t he degr ee of

i nt ent r equi r ed f or r ecover y, and t he ext ent t o whi ch of f i ci al i mmuni t y wi l l be avai l abl e

as a def ence .

P.

130 Car et ' v . Pi phus, supr a, f oot not e 29, per Powel l J . , at p . 258 . Not e t hat some

comment at or s ar gue t hat i t i s a mi st ake t o l ook t o t he common l aw even f or a st ar t i ng poi nt :

see, e . g . . Sunst ei n, l oc . ci t . , f oot not e 119, at p . 758 .

13 ' The pl ai nt i f f may al so have t o est abl i sh t hat t he cour t has j ur i sdi ct i on t o awar d
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pr ot ect ed, has been . i nf r i nged . or deni ed ; 132 t hat t he def endant caused or i s
ot her wi se r esponsi bl e f or t he i nf r i ngement , and i f compensat i on f or act ual
i nj ur y i s cl ai med, t hat t he i nf r i ngement caused t he damage ; 133 f ur t her , t hat
t he def endant ' s act i ons, whi ch const i t ut e t he i nf r i ngement , ar e subj ect t o

t he Char t er ; 134 t hat damages ar e an appr opr i at e and j ust r emedy f or t he

i nf r i ngement ; " ' and, f i nal l y, t he appr opr i at e measur e of damages . 136 The

def endant s can, of cour se, cont est t he pl ai nt i f f ' s cl ai m on each of t hese

bases and, i n addi t i on, r ai se what ever def ences ar e avai l abl e t o t hem t o

l i mi t or mi t i gat e t hei r l i abi l i t y . ' 37

A. Has an i nt er est oj ' t he pl ai nt i f f , whi ch i s_const i t ut i onal l y pr ot ect ed,
been i nf r i nged or deni ed?

( 1) St andi ng

The r i ght t o cl ai m damages or any ot her r emedy f or vi ol at i on of

const i t ut i onal r i ght s i s l i mi t ed by sect i on 24( 1) of t he Char t er t o " anyone
whose r i ght s or f r eedoms, as guar ant eed by t hi s Char t er , have been
i nf r i nged or deni ed" . The r i ght t o seek a r emedy under sect i on 24( 1) i s a

per sonal one whi ch, i t appear s, cannot be asser t ed by an i nt er est ed ci t i zen

or an af f ect ed t hi r d par t y . 138 I n Amer i can const i t ut i onal l awa t hi r d par t y

whose i nt er est s ar e i nj ur ed as t he r esul t of l egi sl at i on whi ch i nt er f er es wi t h
ot her s' const i t ut i onal r i ght s may be gr ant ed st andi ng t o chal l enge t he
const i t ut i onal i t y of t he l egi sl at i on . 139 Canadi an cour t s may be pr epar ed t o
per mi t such a t hi r d par t y t o chal l enge t he val i di t y of l egi sl at i on under

sect i on 52 of t he Char t er , but t he oppor t uni t y t o appl y f or a r emedy under

sect i on 24( 1) of t he Char t er i s l i mi t ed t o t hose whose own const i t ut i onal

r i ght s have been i nf r i nged . Thus, f or exampl e, i t appear s t hat pr i son guar ds

who ar e unhappy about t hei r wor ki ng condi t i ons coul d not seek damages,

or an i nj unct i on, under sect i on 24( 1) ; on t he basi s t hat t he condi t i ons

damages : seeRe Seaway Tr ust Co . et al . v . The Queen i n Ri ght of Ont ar i o et al . ( 1983) , 146

D. L . R. ( 3d) 586, 41 O. R. ( 2d) 501 ( Ont . Di v . Ct . ) ; r ev' d ( 1983) , 146 D. L . R. ( 3d) 620, 41

O. R. ( 2d) 532 ( Ont . C. A. ) ; l eave t o appeal deni ed by t he Supr eme Cour t of Canada ; Col l i n

v . Lussi er , [ 1983] 1 F. C. 218 ( T. D. ) .
132

See t he t ext accompanyi ng f oot not es 139- 156, i nf r a .
133

See t he t ext accompanyi ng f oot not es 157- 188, i nf r a .
134

See t he t ext accompanyi ng f oot not es 189- 206, i nf r a .
1315

See t he t ext accompanyi ng f oot not es 104- 128, supr a .
136

See t he t ext accompanyi ng f oot not es 259- 300, i nf r a .
137

For a di scussi on of i mmuni t y def ences, see t he t ext accompanyi ng f oot not es

207- 258, i nf r a .
138

Gi bson, op . ci t . , f oot not e 1, pp . 493- 498 . See al so Hogg, op . ci t . , f oot not e 81,

p . 65 . Cont r a, St r ayer , op . ci t . , f oot not e 109, pp . 170- 171 ; R. v . Bi g M. Dr ug Mar t Lt d .

( 1983) , 5 D. L . R. ( 4d) 121, [ 1984] 1 W. W. R. 625 ( Al t a . C. A. ) , l eave t o appeal t o t he

Supr eme Cour t of Canada gr ant ed ; 5 D. L . R. ( 4t h) 121n.
139

See, f or exampl e, Cr ai g v . Bor en, 429 U. S . 190 ( 1976) . See al so Not e, St andi ng t o

Asser t Const i t ut i onal Jus Ter t i i ( 1974) , 88 Har v . L. Rev . 423; R. A. Sedl er , The Asser t i on

of Const i t ut i onal Jus Ter t i i : ASubst ant i ve Appr oach ( 1982) , 70 Cal i f . L. Rev . 1308 .
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amount t o cr uel and unusual puni shment of t he i nmat es i n t hei r char ge . I 39a

On t he ot her hand, as i n Car l son v . Gr een,
140

a const i t ut i onal i nf r i ngement

coul d pr esumabl y be asser t ed, and a r emedy i n damages cl ai med, by one

who succeeds t o t he pl ai nt i f f ' s i nt er est .

( 2) I s t he I nt er est Asser t ed Const i t ut i onal l y Pr ot ect ed?

The pl ai nt i f f must est abl i sh t hat t he i nt er est he asser t s comes wi t hi n

t he r i ght s and f r eedoms guar ant eed by t he Char t er , and t hat t he act i on he

i mpugns const i t ut es an i nf r i ngement or deni al of t hose guar ant eed r i ght s .

Cour t s wi l l be cal l ed upon t o det er mi ne whet her an i nt er est i s pr ot ect ed
onl y at common l aw or comes wi t hi n a const i t ut i onal guar ant ee . The i ssue
i s i mpor t ant i n t hat , when an i nt er est i s hel d t o be const i t ut i onal l y pr o-
t ect ed, i t i s put beyond l egi sl at i ve r evi si on, ot her t han by exer ci se of t he

over r i de power or by const i t ut i onal amendment . 141 The ext ent and si gni f i -

cance of t hi s " const i t ut i onal i zi ng" of t or t l aw wi l l depend on t wo f act or s :

f i r st , t he r ange of i nt er est s pr ot ect ed by const i t ut i onal guar ant ees ; and,
second, t he r ange of act or s t o whomt he const i t ut i on appl i es . 142

Amer i can cour t s have conf i ned t he " const i t ut i onal i zi ng" of t or t l aw,

i n par t t hr ough t he st at e act i on doct r i ne whi ch l i mi t s t he appl i cat i on of t he

const i t ut i on,
14'

but al so by nar r owl y const r ui ng t he i nt er est s pr ot ect ed by
t he due pr ocess guar ant ee of t he Four t eent h Amendment

144
so as t o excl ude

some i nt er est s whi ch ar e act i onabl e at common l aw. I n Paul v . Davi s,
145

t he pl ai nt i f f sought damages under sect i on 1983 of t he Ci vi l Ri ght s Act ,

1871 146 on t he basi s t hat hi s r eput at i on had been i nj ur ed wi t hout due

pr ocess when t he pol i ce i ncl uded hi s phot ogr aph i n a f l yer of " Act i ve

Shopl i f t er s" . At t he t i me of t he not i ce, t he pl ai nt i f f had been char ged wi t h

I 39a I t appear s t hat t he i ssue may ar i se i n Re Hussey and At t or ney Gener al of Ont ar i o
( 1984) , 46 O. R. ( 2d) 554, at p . 566 ( Ont . Di v . Ct . ) .

140 Supr a, f oot not e 30 .
141 See Whi t man, l oc. ci t . , f oot not e 16, at pp . 38- 39 . Pr of essor Henr y P. Monaghan

has ar gued t hat i n t he Uni t ed St at es t her e has devel oped a body of const i t ut i onal common
l aw whi ch i s subj ect t o l egi sl at i ve r evi si on :

. . . a sur pr i si ng amount of what passes as aut hor i t at i ve const i t ut i onal " i nt er pr et a-
t i on" i s best under st ood as somet hi ng of a qui t e di f f er ent or der - a subst r uct ur e of
subst ant i ve, pr ocedur al , and r emedi al r ul es dr awi ng t hei r i nspi r at i on and aut hor i t y

f r om, but not r equi r ed by, var i ous const i t ut i onal pr ovi si ons ; i n shor t , a const i t ut i onal

common l aw subj ect t o amendment , modi f i cat i on, or even r ever sal by Congr ess .

H. P . Monaghan, The Supr eme Cour t 1974 Ter m: For ewor d : Const i t ut i onal Common Law

( 1975) , 89 Har v . L . Rev . 1, at pp . 2- 3 . Cf . T. S . Schr ock and R. C. Wel sh, Reconsi der i ng
t he Const i t ut i onal Common l aw ( 1978) , 91 Har v . L. Rev . 1117 . See al so Del l i nger , l oc .
ci t . , f oot not e 2, at pp . 1559- 1563 .

142 See t he t ext accompanyi ng f oot not es 190- 206, i nf r a .
14s

See t he t ext accompanyi ng f oot not es 201- 202, i nf r a .
1a4

See, supr a, f oot not es 8 and 9 .
145 Supr a, f oot not e 22 .
146

Supr a, f oot not e 10 .
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shopl i f t i ng, but t he char ges wer e subsequent l y di smi ssed . The Supr eme

Cour t hel d t hat mer e def amat i on by a st at e of f i ci al i s act i onabl e i n t or t , but

not i n a sect i on 1983 act i on . Thi s r esul t appear s t o have been mot i vat ed by

t he concer n t hat t he pl ai nt i f f ' s cl ai m " woul d seem al most necessar i l y t o
r esul t i n ever y l egal l y cogni zabl e i nj ur y whi ch may have been i nf l i ct ed by a

st at e of f i ci al act i ng under ` col or of l aw' est abl i shi ng a vi ol at i on of t he

Four t eent h Amendment " . 147

As Just i ce Br ennan ar gued i n di ssent , t he, cour t over st at ed i t s ar gu-
ment . To Just i ce Br ennan, " [ t ] he st ar k f act i s t hat t he pol i ce her e have

of f i ci al l y i mposed on r espondent t he st i gmat i zi ng l abel ` cr i mi nal ' wi t hout

t he sal ut ar y and const i t ut i onal l y mandat ed saf eguar ds of a cr i mi nal

t r i al " . 148 Thi s act , he ar gued, was not si mpl y def amat i on, but an i nf r i nge-

ment of t he pl ai nt i f f ' s l i ber t y wi t hout due pr ocess and accor di ngl y was

act i onabl e under sect i on 1983 . ' 49

	

.

The maj or i t y deci si on i n Paul v . Davi s r ef l ect s concer n t hat t he

f eder al cour t s hear i ng cl ai ms agai nst gover nment of f i ci al s under sect i on

1983 of t he Ci vi l Ri ght s Act , 1871 ar e di spl aci ng t he aut hor i t y of st at e

cour t s, 150 and r epl aci ng t he common l awwi t h l ess f l exi bl e const i t ut i onal

deci si ons, whi ch ar e not subj ect t o l egi sl at i ve cor r ect i on . 151
As not ed

above, 152 wi t h Canada' s uni t ar y cour t syst em, and t he avai l abi l i t y of

l egi sl at i ve over r i de, t her e i s l ess r eason f or Canadi an cour t s t o st r ai n t o

avoi d a f i ndi ng- t hat an i nt er est i s const i t ut i onal l y pr ot ect ed . I n any event ,

pr ovi ded t he const i t ut i on appl i es onl y t o t hose exer ci si ng gover nment al

power s, 153 t or t l aw wi l l cont i nue t o be el abor at ed i n common l aw act i ons .

( 3) I nf r i ngement

Once i t has been est abl i shed t hat t he i nt er est asser t ed by t he pl ai nt i f f i s

const i t ut i onal l y pr ot ect ed, i t must al so be det er mi ned t hat t he pl ai nt i f f ' s
const i t ut i onal r i ght s have been i nf r i nged . The i mpugned act i on must i nt er
f er e wi t h t he pl ai nt i f f ' s r i ght s whet her by pr event i ng t hei r exer ci se,

at t achi ng adver se consequences t o t hei r exer ci se, or ot her wi se i nt er f er i ng
wi t h t hei r enj oyment . I t i s not , however , cl ear whet her i t wi l l be open t o a

def endant t o ar gue t hat t he i nf r i ngement was, i n t he ci r cumst ances, r eason-

abl e- and j ust i f i ed .

The r i ght s and f r eedoms i n t he Canadi an Char t er ar e, f or t he most

par t , guar ant eed i n absol ut e t er ms, subj ect t o such r easonabl e l i mi t s as can

147
Supr a, f oot not e 22, at pp . 697- 699 .

148
I bi d . , at p . 718 .

149
I bi d . , at pp . 722- 735 .

150
Whi t man, l oc . ci t . , f oot not e 16, at pp . 30- 40 .

151
I bi d . , at pp . 38- 39 .

152
See t ext accompanyi ng f oot not es 73- 91, supr a .

153
See t he t ext accompanyi ng f oot not es 190- 206, supr a .
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be j ust i f i ed under sect i on 1 . 153 ' Thus, i t i s ar guabl e t hat t he onl y l i mi t s

whi ch can be pl aced on guar ant ees such as f r eedomof expr essi on ar e t hose
whi ch, as pr ovi ded i n sect i on 1, ar e " r easonabl e" , " pr escr i bed by l aw"

and " demonst r abl y j ust i f i ed i n a f r ee and democr at i c soci et y" . I n ot her

wor ds, cour t s cannot qual i f y t he scope of , f or exampl e, f r eedom of ex-

pr essi on, t o t ake i nt o account ot her conf l i ct i ng and compel l i ng i nt er est s,

except as pr ovi ded i n sect i on 1 . Thi s may cr eat e di f f i cul t i es when an
al l eged i nf r i ngement r esul t s f r om an act i on t aken by gover nment of f i ci al s

i n t he pur por t ed exer ci se of t hei r gener al aut hor i t y, but whi ch i s not

expr essl y pr escr i bed by l aw. I f t he guar ant eed r i ght s and f r eedoms whi ch

ar e expr essed i n unqual i f i ed t er ms 154 ar e subj ect onl y t o such l i mi t s as ar e

" pr escr i bed by l aw" , t hen, unl ess " pr escr i bed by l aw" i s ver y br oadl y

const r ued, cour t s wi l l be dr i ven t o t he posi t i on t hat act i ons whi ch coul d be

j ust i f i ed as r easonabl e l i mi t s on const i t ut i onal r i ght s, nonet hel ess const i -

t ut e i nf r i ngement s of t hose r i ght s .

Ther e ar e t wo possi bl e but unsat i sf act or y appr oaches t o avoi di ng t hi s

r esul t . Fi r st , a cour t coul d hol d t hat any act i on t aken by a gover nment

of f i ci al i n t he pur por t ed exer ci se of hi s aut hor i t y i s deemed t o be pr escr i bed

by l aw, and accor di ngl y, i f i t i s r easonabl e, t aki ng i nt o account t he needs of
a par l i ament ar y democr acy, i t wi l l not const i t ut e an i nf r i ngement of a

guar ant eed r i ght . Thi s woul d per mi t abr i dgement of r i ght s t hr ough admi -

ni st r at i ve di scr et i on and accor di ngl y woul d r equi r e an ext ensi on of t he

meani ng cur r ent l y ascr i bed t o t he phr ase " pr escr i bed by l aw" i n sect i on

1 . 155 Second, t he cour t s coul d const r ue each guar ant ee as bei ng qual i f i ed,

so t hat , f or exampl e, not ever y concei vabl e const r ai nt on f r eedom of
expr essi on woul d come wi t hi n t he pr ot ect i on of t he f undament al guar an-
t ees of sect i on 2 of t he Char t er . Thi s appr oach, however , under mi nes t he

guar ant ee i n sect i on 1 t hat t he r i ght s and f r eedoms can be l i mi t ed onl y as
t her ei n pr ovi ded .

Even i f no means i s f ound t o uphol d r easonabl e l i mi t s on const i t ut i on-
al r i ght s whi ch ar e not pr escr i bed by l aw, t he pr obl em may not have

wi despr ead i mpact . I n t he f i r st pl ace, sever al of t he Char t er guar ant ees ar e

153'
Supr a, f oot not e 83 .

151
Some of t he r i ght s and f r eedoms guar ant eed by t he Canadi an Char t er of Ri ght s and

Fr eedoms ar e qual i f i ed : f or exampl e, secur i t y agai nst unr easonabl e sear ch and sei zur e
( s . 8) ; t he r i ght not t o be ar bi t r ar i hl det ai ned or i mpr i soned ( s . 9) ; and see al so s . 11 ( a) and
( e) , s . 12, s . 23 . Ot her r i ght s and f r eedoms, e. g . , t he f undament al r i ght s ( s . 2) and t he r i ght
t o vot e ( s . 3) ar e st at ed i n unqual i f i ed f or mbut , i n any event , ar e subj ect t o such l i mi t s as
can be j ust i f i ed under s . 1 of t he Char t er .

155
See Re Ont ar i o Fi l m and Vi deo Appr eci at i on Soci et y and Ont ar i o Boar d of

Censor s ( 1983) , 147 D. L . R. ( 3d) 58, at p . 67, 41 O. R. ( 2d) 583, at p . 592 ( Ont . Di v . Ct . ) :

a l i mi t " pr escr i bed by l aw" does not i ncl ude a l i mi t i mposed by t he exer ci se of admi ni st r a

t i ve di scr et i on . The deci son was af f i r med on appeal : ( 1984) , 5 D. L . R. ( 4t h) 766, 45 O. R.

( 2d) 80 ( Ont . C. A. ) ; l eave t o appeal t o t he Supr eme Cour t of Canada gr ant ed ; 5 D. L . R.

( 4t h) 766n .
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qual i f i ed,
15'

and i n r el at i on t o t he i nt er est s pr ot ect ed by such guar ant ees

j ust i f i ed act i ons can be uphel d wi t hout r esor t i ng t o sect i on 1 of t he Char t er .

Even wher e a r easonabl e, j ust i f i abl e . act i on i s hel d t o i nf r i nge an unqual -

i f i ed guar ant ee, t he i mpact of t he deci si on can be mi ni mi zed by det er mi n-

i ng t hat i t woul d not be appr opr i at e andj ust t o awar d a r emedy f or t hi s ki nd

of " unconst i t ut i onal " act . Nonet hel ess, i f cl ear l y j ust i f i ed act i ons ar e hel d

unconst i t ut i onal , i t cannot but t end t o t r i vi al i ze t he const i t ut i on . .

B. Causat i on l and Responsi bi l i t y

Sect i on 24 of t he Char t er does not speci f y, as does sect i on 1983 of t he

Amer i can Ci vi l Ri ght s Act , 1871, 15 f r om whom a r emedy can be

sought ' 58 or t he basi s upon whi ch a def endant wi l l be hel d r esponsi bl e f or

t he i nf r i ngement of t he pl ai nt i f f ' s r i ght s . Accor di ngl y, Canadi an cour t s

have consi der abl e l eeway t o ar t i cul at e appr opr i at e pr i nci pl es f or est ab-

l i shi ng r esponsi bi l i t y, i n l i ght of t he pur poses and pol i ci es of t he Char t er .

( 1) Causat i on

Sect i on 24 does not expr essl y r equi r e t hat causat i on be est abl i shed,

and t hus i t may be ar guabl e t hat a cour t coul d or der gover nment t o pay

damages, t o r edr ess i nf r i ngement of a pl ai nt i f f ' s r i ght s even i f causat i on i s

not est abl i shed . However , i f t he Char t er appl i es onl y t o t hose exer ci si ng

gover nment al power s,
159

i t wi l l be necessar y t o - est abl i sh t hat such a per son

has caused t he i nf r i ngement of t he pl ai nt i f f ' s r i ght s . Accor di ngl y, t he mer e

f act of i nf r i ngement wi l l not be suf f i ci ent ; i t s cause wi l l al so be mat er i al .

Af ur t her i ssue of causat i on ar i ses i f a pl ai nt i f f seeks compensat i on f or

consequent i al damage al l egedl y f l owi ng f r omt he i nf r i ngement of hi s r i ght .

As i n common l aw t or t , t he cour t may have t o det er mi ne whet her t he

i nf r i ngement was a- " cause i n f act " of t he pl ai nt i f f ' s i nj ur y .
160

As a ge4er al

r ul e, at common l awa pl ai nt i f f must est abl i sh t hat t he def endant ' s conduct

i n f act caused hi s i nj ur y by pr ovi ng t hat t he i nj ur y woul d not have occur r ed

" but f or " t he def endant ' s conduct .
161

The def endant ' s act i on, no mat t er

howwr ongf ul , i s not a cause of t he pl ai nt i f f ' s damage i f t he damage woul d

have been i ncur r ed r egar dl ess of t he def endant ' s conduct . 162 The def endant

i s r equi r ed t o compensat e t he pl ai nt i f f , not f or br eachi ng t he def endant ' s

dut y of car e, or i nf r i ngi ng t he pl ai nt i f f ' s, r i ght s, but onl y f or i nj ur i es caused

by hi s wr ongf ul act . '
63

156
Supr a, f oot not e , 154 .

157
Supr a, f oot not e 10 .

158 See t ext accompanyi ng f oot not es 189- 258, i nf r a .
159

See t ext accompanyi ng f oot not es 189- 206, i nf r a .
160

For a di scussi on of causat i on i n Amer i can const i t ut i onal t or t s see : Eat on, l oc . ci t . ,
f oot not e 104; Love, l oc . ci t . , f oot not e 116, at pp . 1270- 1271 .

161 J . G . Fl emi ng, The Law of Tor t s, ( 6t h ed . , 1983) , p . 171 .
162 I bi d.
163

See E. J . Wei nr i b, A St ep For war d i n Fact ual Causat i on ( 1975) , 38 Mod. L. Rev .
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The " but - f or " t est may be appr opr i at e i n const i t ut i onal t or t cases f or

det er mi ni ng l i abi l i t y t o compensat e f or act ual i nj ur y suf f er ed as t he r esul t

of aconst i t ut i onal i nf r i ngement . However , i t wi l l not al ways be adequat e t o

vi ndi cat e const i t ut i onal r i ght s . Wher e a deci si on whi ch l eads t o i nj ur y i s

mot i vat ed by unconst i t ut i onal concer ns, but t he deci si on can be suppor t ed

on ot her gr ounds, t he " but - f or " t est wi l l pr ove i nadequat e t o vi ndi cat e

const i t ut i onal r i ght s .

The deci si on of t he Uni t ed St at es Supr eme Cour t i n Mt . Heal t hy

School Di st r i ct Boar d of Educat i on v . Doyl e l b ' i l l ust r at es t he pr obl em.

Doyl e was an unt enur ed t eacher who, i f hi s cont r act was r enewed, woul d
obt ai n per manent st at us . Doyl e had been ar gument at i ve wi t h hi s col -

l eagues, and had used i nappr opr i at e l anguage and made obscene gest ur es

t o st udent s . I n addi t i on, when t he school pr i nci pal ci r cul at ed f or di scussi on

a pr oposed t eacher s' dr ess code, Doyl e di scl osed t he cont ent s of t he
memor andum t o a r adi o st at i on wi t hout any pr i or di scussi on wi t h t he

school admi ni st r at i on . 115 The Boar d had f ul l di scr et i on whet her or not t o

r ehi r e Doyl e . I t decl i ned t o do so, ci t i ng hi s " not abl e l ack of t act i n

handl i ng pr of essi onal mat t er s" and r ef er r i ng speci f i cal l y t o t he r adi o-

st at i on i nci dent and t o t he obscene- gest ur e i nci dent .
166

Doyl e sought

r ei nst at ement and damages, cl ai mi ng t hat t he r ef usal t o r ehi r e hi mvi ol at ed

hi s r i ght s under t he Fi r st 167 and Four t eent h 168 Amendment s . The cour t hel d

t hat Doyl e' s communi cat i on wi t h t he r adi o st at i on was const i t ut i onal l y

pr ot ect ed and had been a " mot i vat i ng f act or " i n t he deci si on not t o r ehi r e

hi m. 1 ' 9 Nonet hel ess, t he cour t hel d t hat t hi s i nt er f er ence wi t h t he pl ai n-

t i f f ' s const i t ut i onal r i ght s di d not necessar i l y ent i t l e hi mt o a r emedy . I t was

open t o t he School Boar d t o est abl i sh t hat i t woul d have decl i ned t o r ehi r e

t he pl ai nt i f f even i f he had not exer ci sed hi s r i ght of f r ee speech . ' 7° I n ot her

wor ds, i f t he Boar d coul d est abl i sh t hat Doyl e' s exer ci se of f r ee speech was

not t he " but - f or " cause of t he deci si on not t o r ehi r e, t he Boar d woul d avoi d

any l i abi l i t y f or i nf r i ngi ng Doyl e' s r i ght s . Al t hough t hi s r esul t vi ndi cat es

t he pl ai nt i f f ' s r i ght s t o t he ext ent of shi f t i ng t he onus t o t he def endant t o

pr ove t hat val i d r easons woul d have l ed t o t he same r esul t , i t pr ovi des no

518 . Not e al so t hat i n some cases damages may be pr esumed t o f l ow f r om i nf r i ngement of

t he r i ght . See t ext accompanyi ng f oot not e 278- 287, i nf r a .
164

429 U. S . 274 ( 1977) .
165 I bi d . , at pp . 281- 282 .

166 I bi d . , at pp . 282- 283 .
167 U. S. CONST . , Fi r st Amendment :

Congr ess shal l make no l awr espect i ng an est abl i shment of r el i gi on, or pr ohi bi t i ng t he

f r ee exer ci se t her eof ; or abr i dgi ng t he f r eedomof speech, or of t he pr ess ; or t he r i ght of

t he peopl e peaceabl y t o assembl e, and t o pet i t i on t he Gover nment f or a r edr ess of

gr i evances .
168 Supr a, f oot not e 8 .

169 Supr a, f oot not e 164, at p . 287 .
170 I bi d .
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meani ngf ul r edr ess t o t he pl ai nt i f f , not even a paper vi ct or y, i f t he def en-

dant s can must er ot her per suasi ve r easons t o suppor t t hei r deci si on .

I nst ead of t he " but - f or " t est , t he cour t coul d have chosen t o appl y a

" subst ant i al f act or " t est of causat i on . I t i s ar guabl e t hat t he cour t has an

over r i di ng r esponsi bi l i t y t o enf or ce t he const i t ut i on, and t hat , wher e un

const i t ut i onal consi der at i ons have been a subst ant i al f act or mot i vat i ng a

deci si on, t he deci si on i s t ai nt ed and t he pl ai nt i f f i s ent i t l ed t o r edr ess . " 1

The cour t i n Mt . Heal t hy i mpl i ci t l y r ej ect ed t hi s appr oach . I t

r easoned t hat t he pl ai nt i f f shoul d not be i n a bet t er posi t i on as a r esul t of t he

exer ci se of const i t ut i onal l y pr ot ect ed conduct t han t hat he woul d have

occupi ed had he done not hi ng . 172 Just i ce Rehnqui st , f or t he cour t , consi -

der ed t hat " [ t ] he const i t ut i onal pr i nci pl e at st ake i s suf f i ci ent l y vi ndi cat ed

i f such an empl oyee i s pl aced i n no wor se a posi t i on t han i f he had not

engaged i n t he conduct
" . 173

Accor di ngl y, t he const i t ut i onal i nf r i ngement

i t sel f wi l l not be r edr essed unl ess i t r esul t s i n some consequent i al har m.

The cour t consi der ed t hat i t shoul d not pr event t he i mpl ement at i on of a

war r ant ed gover nment al deci si on because unconst i t ut i onal consi der at i ons

pl ayed a par t t her ei n .
171 Thi s ar gument may be per suasi ve i nsof ar as

r ei nst at ement i s t he r emedy . Why shoul d f ut ur e st udent s be subj ect ed t o an

i nf er i or t eacher because t hose i n aut hor i t y cont r avened hi s const i t ut i onal

r i ght s? On t he ot her hand, why shoul d of f i ci al s be per mi t t ed t o i nf r i nge

const i t ut i onal r i ght s si mpy because, coi nci dent al l y, t hey can suppor t t hei r

deci si on on ot her gr ounds? By appl yi ng a " but - f or " t est t o avoi d r ei nst at e-

ment , t he cour t al so must deny any r emedy i n damages . As Pr of essor Eat on

obser ves,
175

[ t ] he compr omi se r eached i n Mt . Heal t hy i l l ust r at es t he use of cause i n f act t o r esol ve

at p . 529 .

quest i ons of pol i cy . I n t hi s i nst ance, t he pol i ci es of det er r ence, vi ndi cat i on and

compensat i on ar e sl i ght l y over r i dden by t he val ue of encour agi ng gover nment al

f r eedom t o act .

I f t he onl y r emedy avai l abl e t o r edr ess const i t ut i onal wr ongs i s a cl ai m

i n damages f or act ual i nj ur y suf f er ed as a r esul t of t he const i t ut i onal wr ong,

t hen an ar gument can be made f or pr ef er r i ng a " subst ant i al f act or " t est of

causat i on, whi ch wi l l r edr ess i nf r i ngement of const i t ut i onal r i ght s . I f a

choi ce must be made bet ween enf or ci ng const i t ut i onal nor ms and uphol d-

i ng any par t i cul ar gover nment deci si on, i t i s ar guabl e t hat a cour t shoul d

171
Ther e i s pr ecedent f or such an appr oach . I n housi ng di scr i mi nat i on cases deci ded

under s . 1982 of t he Ci vi l Ri ght s Act , 1871, l ower cour t s have hel d t hat " [ i ] f a pl ai nt i f f

pr oves t hat r ace was one r eason f or t he def endant ' s r ef usal t o r ent or sel l , t he def endant

cannot avoi d l i abi l i t y by showi ng t hat ot her r easons exi st ed f or t he r ef usal " . Love, l oc . ci t . ,

f oot not e 116, at p . 1271 .
172 Supr a, f oot not e 164, at p . 285 .

173 I bi d. , at pp . 285- 286 .

174 I bi d. , at p . 286 .
175

Eat on, l oc . ci t . , f oot not e 104, at p . 461 . See al so Wei nr i b, l oc . ci t , , f oot not e 163,
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gi ve pr i macy t o t he f or mer over t he l at t er . But no such choi ce need be

made . Bot h i nt er est s can be accommodat ed . I t appear s t hat t he Uni t ed

St at es Supr eme Cour t sawi t s choi ce as one of f i ndi ng t hat t he const i t ut i onal

wr ong caused Doyl e' s damage or not , and, consequent l y, a choi ce of
r ei nst at i ng Doyl e wi t h back pay or not . By appl yi ng a " but - f or " t est , t he

cour t concl uded t hat Doyl e' s i nj ur y was not caused by t he const i t ut i onal

wr ong . Accor di ngl y, Doyl e was ent i t l ed t o no r edr ess . Doyl e woul d be

ent i t l ed t o compensat i on onl y f or consequent i al i nj ur y caused by t he

const i t ut i onal wr ong . I f t he cour t had consi der ed i t s t ask as bei ng one of

pr ovi di ng an appr opr i at e and j ust r emedy f or t he i nf r i ngement of t he

pl ai nt i f f ' s const i t ut i onal r i ght s, r at her t han one of compensat i ng t he pl ai n-

t i f f f or consequent i al i nj ur y caused by a const i t ut i onal wr ong, i t mi ght have

r eached a di f f er ent r esul t .

I f t he pr obl emar ose i n Canada, i t coul d be deal t wi t h mor e ef f ect i vel y

as a quest i on of appr opr i at e r emedi es . Those who cont r avened t he pl ai n-

t i f f ' s const i t ut i onal r i ght s by hol di ng agai nst hi m hi s exer ci se of f r ee

speech, coul d be or der ed t o pay damages f or t he vi ol at i on of hi s r i ght .
I 76

However , i f t he deci si on not t o r ehi r e t he pl ai nt i f f woul d have been made i n
any event , t hen t he damages shoul d be l i mi t ed t o t hose pr esumed or pr oven

t o f l ow f r omt he i nf r i ngement of f r ee speech and shoul d not i ncl ude t hose

whi ch f l ow f r om t he deci si on not t o r ehi r e . " ' On t hi s basi s, a Canadi an

cour t coul d r edr ess i nf r i ngement of t he pl ai nt i f f ' s const i t ut i onal r i ght and,
at t he same t i me, uphol d a gover nment deci si on whi ch can be j ust i f i ed on
i ndependent gr ounds . Test s of causat i on, desi gned t o achi eve t he com-

pensat or y pur poses of common l aw t or t , shoul d not be appl i ed t o const i t u-

t i onal wr ongs wi t hout assessi ng t hei r ef f i cacy as a means of ef f ect uat i ng

const i t ut i onal
Pol i cy . 178

( 2) St at e of Mi nd

The st at e of t he def endant ' s mi nd when he commi t s t he act whi ch

i nf r i nges t he pl ai nt i f f ' s const i t ut i onal r i ght s may be r el evant t o t he def ences

he r ai ses 179 and t o t he avai l abi l i t y of puni t i ve damages agai nst hi m, t s° but i t

i s l ess cl ear whet her t he pl ai nt i f f shoul d be r equi r ed t o est abl i sh, a` s an

el ement of hi s case, t hat t he def endant act ed wi t h any par t i cul ar st at e of

mi nd . 181 Cer t ai nl y sect i on 24 i mposes no such r equi r ement , but as cour t s

consi der t he appr opr i at eness and j ust ness of awar di ng damages t o r edr ess

176
See t ext accompanyi ng f oot not es 278- 287, i nf r a .

177 Thi s i s t he appr oach t aken by t he Supr eme Cour t i n Car ey v . Pi phus, supr a,
f oot not e 29, di scussed i n t he t ext at f oot not es 259- 267, i nf r a .

17s Whi t man, l oc . ci t . , f oot not e 16, at p . 21 .
179 See t ext accompanyi ng f oot not es 211- 215, i nf r a .
i so

See t ext accompanyi ng f oot not es 289- 300, b1f r a .

1s1 For di scussi on of st at e of mi nd r equi r ement s i n Amer i can const i t ut i onal t or t , see:

W. A. Lockhar t , Basi s of Li abi l i t y i n a Sect i on 1983 Sui t : When i s t he St at e- of - Mi nd
Anal ysi s Rel evant ? ( 1982) , 57 I nd . L. J . 459 ; L. Ki r kpat r i ck . Def i ni ng aConst i t ut i onal Tor t
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i nf r i ngement s of const i t ut i onal r i ght s, t hey may have t o addr ess t hi s
quest i on : shoul d i nt ent i onal or r eckl ess conduct be r equi r ed t o est abl i sh
l i abi l i t y or shoul d a def endant be hel d l i abl e f or negl i gent l y i nf r i ngi ng t he
pl ai nt i f f ' s const i t ut i onal r i ght s?

The Uni t ed St at es Supr eme Cour t has hel d t hat sect i on 1983 l i abi l i t y i s
not l i mi t ed t o i nt ent i onal conduct and t hat t he r emedy " shoul d be r ead
agai nst t he backgr ound of t or t l i abi l i t y t hat makes a man r esponsi bl e f or t he
nat ur al consequences of hi s act i ons" .

182 Thus, as a gener al mat t er , t he
pl ai nt i f f can est abl i sh t he r equi r ed st at e of t he def endant ' s mi nd by pr ovi ng
t hat t he def endant i nt ended t o. act and t hat i t was r easonabl y f or eseeabl e- t hat
i nf r i ngement of t he pl ai nt i f f ' s const i t ut i onal r i ght s woul d r esul t . 183 1gecent -
l y, t he cour t has conf i r med t hat sect i on 1983 i mposes no expr ess st at e of
mi nd r equi r ement and has suggest ed t hat si mpl e negl i gence may be suf f i -
ci ent t o suppor t a pl ai nt i f f ' s cl ai m f or i nf r i ngement of at l east some
const i t ut i onal r i ght s . " ' The cour t has not expl ai ned why negl i gent i n-
f r i ngement of some r i ght s woul d be act i onabl e but of ot her s woul d not .
However , as some comment at or s suggest , i t appear s t hat at l east wher e a
gover nment of f i ci al has a cl ear l y def i ned const i t ut i onal dut y i n hi s deal i ngs
wi t h i ndi vi dual s, hi s negl i gence may be suf f i ci ent t o be act i onabl e . 185

Accor di ngl y, i t woul d appear t hat t he st at e of mi nd- of t he def endant
shoul d not be a separ at e el ement whi ch t he pl ai nt i f f must est abl i sh, but
r at her shoul d be consi der ed as one of t he f act or s i n det er mi ni ng whet her
t her e has been an i nf r i ngement of a const i t ut i onal r i ght , or , i f t her e has,
whet her i t i s appr opr i at e and j ust t o pr ovi de . a r emedy . I n Par r at t v .
Tayl or , 186 t he Uni t ed St at es Supr eme Cour t hel d t hat pr i son of f i ci al s who
negl i gent l y l ost a hobby ki t or der ed by mai l by a pr i soner wer e not l i abl e f or
depr i vi ng hi mof pr oper t y wi t hout due pr ocess . The si mpl e negl i gence of
t he of f i ci al s was not suf f i ci ent t o amount t o a const i t ut i onal vi ol at i on . ®n
t he ot her hand, t he negl i gence of of f i ci al s who deny medi cal at t ent i on t o a
pr i soner , may be hel d t o amount t o cr uel and unusual puni shment . 187 I n t he
l at t er case t he const i t ut i onal dut y i s cl ear l y est abl i shed, and i mposes an
af f i r mat i ve obl i gat i on on pr i son of f i ci al s . I n t he f or mer case, i t woul d be
unr eal i st i c t o r equi r e t hat of f i ci al s pr ovi de due pr ocess bef or e negl i gent l y

under Sect i on 1983 : The St at e- of - Mi nd - Requi r ement ( 1977) , 46 U. Ci n . L . Rev . 45;

McCel l an & Nor t hcr oss, l oc . ci t . , f oot not e 17, at p . 415 .
182 Monr oe v . Pape, supr a, f oot not e 14, at p . 187 ; over r ul ed i n par t by Monel l v .

Depar t ment of Soci al Ser vi ces of t he Ci t y of New Yor k, supr a, f oot not e 14 .
183 Fr i edman, l oc . ci t . , f oot not e 64, at pp . 16- 18 .
184 Par r at t v . Tayl or , 451 U. S . 527 ( 1981) .

185 Lockhar t , l oc . ci t . , f oot not e 181, at p . 476 . For a di scussi on of a st andar d of

negl i gence t o gover n t he l i abi l i t y of super vi sor s of gover nment act i vi t y see, Not e, ATheor y

of Negl i gence f or Const i t ut i onal Tor t s ( 1983) , 92 Yal e L . J . 683 .

186 Supr a, f oot not e 184 .
187

See, f or exampl e, Car l son v . Gr een, supr a, f oot not e 30 .
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handl i ng a pr i soner ' s pr oper t y . " ' Si nce t he st at e of mi nd r equi r ed f or

i nf r i ngement of const i t ut i onal r i ght s wi l l var y wi t h t he r i ght , no par t i cul ar

st at e of mi nd r equi r ement s can be est abl i shed f or const i t ut i onal damages

cl ai ms . St at e of mi nd wi l l be mat er i al t o t he i ssue of i nf r i ngement . I t may

al so be r el evant t o any def ence of good f ai t h whi ch i s avai l abl e, and,

ul t i mat el y, t o t he quest i on whet her i t i s appr opr i at e t o pr ovi de a r emedy i n

damages . To r equi r e t hat i t be pr oved as a separ at e el ement of t he pl ai nt i f f ' s

case wi l l ser ve no f ur t her pur pose .

C. Def endant s and t hei r Def ences

Sect i on 24( 1) of t he Char t er does not speci f y f r omwhoma r emedy can

be sought . By cont r ast , sect i on 1983 of t he Amer i can Ci vi l Ri ght s Act ,

1871, 1 ' 9 pr ovi des t hat a r emedy can be obt ai ned f r om" any per son act i ng

under col or of st at e l aw or cust om" .

( 1) Appl i cat i on of t he Char t er of Ri ght s and Fr eedoms

The Char t er does pr ovi de, i n sect i on 32( 1) , t hat i t appl i es t o t he

Par l i ament and gover nment of Canada and t o t he l egi sl at ur e and gover n-

ment of each pr ovi nce i n r espect of mat t er s wi t hi n t hei r r espect i ve aut hor

i t y . Accor di ngl y, sect i on 32( 1) subj ect s t he Cr own t o t he guar ant ees and

r emedi al pr ovi si ons of t he Char t er and excl udes t he def ence of cr own

i mmuni t y . ' 90

On a st r i ct r eadi ng, t he wai ver of Cr own i mmuni t y i n sect i on 32( 1) of

t he Char t er appear s t o be l i mi t ed t o i nt r a vi r es act i vi t y, i n t hat t he sect i on

speci f i es t hat t he Char t er appl i es :

( a)

	

t o t he Par l i ament and gover nment of Canada i n r espect of al l mat t er s wi t hi n t he

aut hor i t y of Par l i ament . . . ; and

( b)

	

t o t he l egi sl at ur e and gover nment of each pr ovi nce i n r espect of al l mat t er s

wi t hi n t he aut hor i t y of t he l egi sl at ur e of each pr ownce . 190 a

Accor di ngl y, i t appear s t hat sect i on 32( 1) does not wai ve Cr own i mmuni t y

f or gover nment act i on whi ch cont r avenes t he Char t er but whi ch i s t aken

pur suant t o ul t r a vi r es l egi sl at i on . I t i s wel l - set t l ed t hat a gover nment

cannot r el y on Cr own i mmuni t y t o shi el d i t sel f f r om cl ai ms based upon

ul t r a vi r es st at ut es, " ' and accor di ngl y i f act i on t aken pur suant t o such a

st at ut e i nf r i nges guar ant eed r i ght s, a r emedy pur suant t o sect i on 24( 1) of

t he Char t er shoul d be avai l abl e . The Char t er shoul d appl y t o al l exer ci ses of

' 88 But see Not e, ATheor y of Negl i gence f or Const i t ut i onal Tor t s, l oc . ci t . , f oot not e

185, at pp . 691 et seq .
189 Supr a, f oot not e 10 .
' 90

See t ext accompanyi ng f oot not es 236- 238, i nf r a .
190a

Emphasi s added.
191 B. C. Power Cor por at i on Li mi t ed v . B. C. El ect r i c Compan

-

v Li mi t ed and A. G.

B. C. , [ 19621 S. C. R. 642, 34 D. L . R. ( 2d) 196 ; Amav Pot ash v . Gov' t of Saskat chewan

[ 19771, 2 S. C. R. 576, ( 1976) , 71 D. L . R. ( 3d) 1 .
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gover nment power , i nt r a or ul t r a vi r es, whi ch i nf r i nge guar ant eed r i ght s .

Accor di ngl y, sect i on 32( 1) shoul d be i nt er pr et ed t o mean t hat t he Char t er

appl i es t o bot h l evel s of gover nment i n t he exer ci se or pur por t ed exer ci se of

t hei r j ur i sdi ct i on and aut hor i t y .

Si nce Par l i ament and t he l egi sl at ur es ar e subj ect t o t he Char t er i n

r espect of mat t er s wi t hi n t hei r aut hor i t y, any body act i ng under t hei r

st at ut or y aut hor i t y i s al so subj ect t o t he Char t er ,
192 Par l i ament or a l egi sl a

t ur e cannot aut hor i ze a per son or body act i ng under st at ut or y aut hor i t y t o

i nf r i nge r i ght s or f r eedoms guar ant eed by t he Char t er , except t hr ough

exer ci se of t he over r i de power .

Sect i on 32( 1) al so pr ovi des t hat t he Char t er appl i es t o t he " gover n-

ment " of Canada and of each pr ovi nce . Accor di ngl y, gover nment act i vi t y

based on common l awor pr er ogat i ve power s r at her t han st at ut or y aut hor i t y

wi l l be subj ect t o t he Char t er . '
93

The meani ng of t he t er m " gover nment "

wi l l r equi r e def i ni t i on . Most nar r owl y, one mi ght def i ne i t as t hose who

command t he suppor t of t he House of Commons t oget her wi t h t he Mi ni s-

t r i es t hey di r ect . " Gover nment " mi ght be i nt er pr et ed mor e br oadl y as

meani ng " t he Cr own ( and t hose bodi es whi ch ar e by vi r t ue of mi ni st er i al

cont r ol or expr ess st at ut or y st i pul at i on ser vant s or agent s of t he Cr own) "

and t hus def i ned i n accor dance wi t h t he case- l aw def i ni ng t he Cr own .
194

" Gover nment " mi ght be ext ended f ur t her t o i ncl ude " publ i c bodi es whi ch

ar e not ser vant s or agent s of t he Cr own" . " ' , I t i s di f f i cul t , however , t o

det er mi ne whi ch bodi es ar e gover nment al : some " publ i c" bodi es have

r egul at or y power s and ar e t hus anal ogous t o gover nment s, but ot her s,

whi ch ar e owned by gover nment and compet e i n t he pr i vat e sect or , ar e

ar guabl y not " gover nment al " . 196

These f i r st t hr ee def i ni t i ons of " gover nment " ar e i nst i t ut i onal , wi t h

t he ef f ect t hat any act commi t t ed by a per son or body whi ch i s def i ned as

bei ng par t of t he gover nment woul d be subj ect t o t he Char t er . The def i ni -

t i on of " gover nment " mi ght al so be appr oached f unct i onal l y .
197

I n ot her

wor ds, any body exer ci si ng power s whi ch ar e gover nment al woul d be

r equi r ed t o compl y wi t h t he Char t er . Thi s f unct i onal def i ni t i on woul d

di f f er i n t wo ways f r omt he i nst i t ut i onal def i ni t i on of " gover nment " . Fi r st ,

i t mi ght excl ude f r om t he appl i cat i on of t he Char t er t hose, act i vi t i es of

gover nment whi ch ar e anal ogous t o pr i vat e act i vi t i es . I n ot her wor ds,

gover nment woul d be bound by t he Char t er when r egul at i ng or ot her wi se

af f ect i ng member s of t he gener al publ i c but not when act i ng i n i t s capaci t y

192
Hogg, op . ci t . , f oot not e 81, at p . 75 .

193
I bi d. , at pp . 75- 76 .

194 I bi d. , at p. 76 :

195 I bi d.

196 Swi nt on, op . ci t . , f oot not e 81,

197 I bi d . , at pp . 49 et seq .

pp . 53- 54 .
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as an empl oyer , cont r act or or pr opr i et or . l " Agai nst t hi s r esul t one can

ar gue t hat , si nce gover nment usual l y has t he power , t hr ough i t s cont r ol of

Par l i ament or t he l egi sl at ur e, t o speci f y and al t er uni l at er al l y t he t er ms on

whi ch i t conduct s i t sel f as a cont r act or , empl oyer , or pr opr i et or , et c . , i t i s

unr eal i st i c t o ar gue t hat i t shoul d be t r eat ed l i ke any ot her pr i vat e sect or

pl ayer . " ' Even when act i ng i n t hese capaci t i es, gover nment shoul d be
subj ect t o t he Char t er . Nonet hel ess, i t i s ar guabl e t hat " gover nment shoul d

be gi ven mor e di scr et i on when i t act s as an empl oyer t han when i t act s as a

r egul at or of t he gener al publ i c" . 200

The second di f f er ence bet ween t he i nst i t ut i onal and f unct i onal def i ni -

t i ons of " gover nment " i s t hat t he l at t er woul d al so appl y t o gover nment
act i vi t i es under t aken by t he pr i vat e sect or . I n t he Uni t ed St at es, pr i vat e

sect or ent i t i es have been hel d subj ect t o t he Bi l l of Ri ght s under t he " st at e

act i on" doct r i ne . Wher e a " pr i vat e" act i vi t y depends upon a gr ant of

gover nment power , or i s suppor t ed by gover nment f i nanci al ai d or i s

ot her wi se i nst i gat ed, i nf l uenced or encour aged by gover nment , i t may be

r equi r ed t o compl y wi t h t he guar ant ees of t he const i t ut i on . 201 The st at e

act i on doct r i ne t hus pr event s gover nment f r om doi ng i ndi r ect l y what i t

cannot do di r ect l y .

Accor di ngl y, even i f sect i on 32( 1) of t he Char t er i s const r ued as

pr ovi di ng t hat t he Char t er appl i es onl y t o Par l i ament , pr ovi nci al l egi sl a-

t ur es and t hei r gover nment s, i t wi l l appl y t o a wi de r ange of act i vi t y

under t aken under st at ut or y aut hor i t y and may ext end beyond t o act i vi t i es

whi ch may be char act er i zed as " gover nment act i on" .

I t i s, however , ar guabl e t hat t he Char t er appl i es even t o st r i ct l y pr i vat e

act i vi t y . Sect i on 32( 1) does not expr essl y conf i ne t he Char t er ' s appl i cat i on

onl y t o l egi sl at i ve and gover nment act i on . Sect i on 32( 1) may have been

i ncl uded onl y t o wai ve Cr own i mmuni t y . Fur t her mor e, t her e i s not hi ng i n

t he Char t er compar abl e t o t he pr ovi si ons of t he Uni t ed St at es const i t ut i on

whi ch expr essl y l i mi t t hei r appl i cat i on t o congr essi onal or st at e act i on . 202

198
See M. Wel l s and M. Hel l er st ei n, The Gover nment - Pr opr i et ar y Di st i nct i on i n

Const i t ut i onal Law ( 1980) , 66 Va . L. Rev . 1073 .
199

The capaci t y of gover nment uni l at er al l y t o al t er t he t er ms of negot i at ed agr eement s

by l egi sl at i on has been demonst r at ed by r ecent r est r ai nt l egi sl at i on i n Ont ar i o and Br i t i sh

Col umbi a : see I nf l at i on Rest r ai nt Act . S. O . 1982, c . 55 ; Publ i c Sect or Pr i ces and Com
pensat i on Revi ew Act , S. O. 1983, c . 70; Publ i c Sect or Rest r ai nt Act . S. B. C. 1983, c . 10 .

' - ° ° Eat on, l oc . ci t . , f oot not e 104, at p . 460 .

201 Swi nt on, l oc . ci t . , f oot not e 81, at pp. 54- 57 ; see, al so J . B. El ki nd, St at e Act i on :

Theor i es f or Appl yi ng Const i t ut i onal Rest r i ct i ons t o Pr i vat e Act i vi t y ( 1974) , 74 Col um. L.

Rev . 656; L. H. Tr i be, Amer i can Const i t ut i onal Law( 1978) , ch . 18 ; E. M. Al bamont e and
P. B. Wheel er , The Supr eme Cour t Cor r al s a Runaway Sect i on 1983 ( 1983) , 34 Mer cer L.

Rev . 1073 ; H. Ayoub, The St at e Act i on Doct r i ne i n St at e and Feder al Cour t s ( 1984) , 11

Fl or i da St at e U. L. Rev . 893.
' 0z U. S . CONST. Four t eent h Amendment , s . l , pr ovi des t hat

No st at e shal l make or enf or ce any l awwhi ch shal l abr i dget he pr i vi l eges or i mmuni t i es
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Rat her , t he guar ant ees of t he Char t er ar e expr essed i n br oad l anguage . " '

As Pr of essor Gi bson has demonst r at ed, an ar gument can be made t hat t he

Char t er does and shoul d appl y t o pr i vat e act i vi t y . 204 The mor e gener al l y

accept ed posi t i on, however , i s t hat , si nce t he pur pose of guar ant eei ng

r i ght s i n a const i t ut i on i s t o l i mi t t he power of gover nment s, t he guar ant ees

shoul d be appl i ed onl y agai nst gover nment act i on. " Af ul l di scussi on of

t hi s i ssue i s beyond t he scope of t hi s ar t i cl e, but i t i s i mpor t ant t o not e t hat

t he br oader t he appl i cat i on of Char t er guar ant ees, and accor di ngl y t he

br oader t he avai l abi l i t y of r emedi es under sect i on 24( 1) of t he Char t er , t he

mor e t or t l aw wi l l become const i t ut i onal i zed, and put beyond t he cor r ec-

t i ve j ur i sdi ct i on of t he, l egi sl at ur es . ? ob

( 2) Per sonal Li abi l i t y of Gover nment Of f i ci al s

The Char t er speci f i es t hat i t appl i es t o Par l i ament , t he pr ovi nci al

l egi sl at ur es and gover nment s. I t i s si l ent wi t h r espect t o per sonal l i abi l i t y of

gover nment of f i ci al s, except t hat sect i on 24( l ) pr ovi des f or what ever

r emedy i s appr opr i at e . and j ust i n t he ci r cumst ances, wi t hout speci f yi ng t he

def endant s agai nst whoma r emedy may be gr ant ed .

I t i s wel l - est abl i shed at common l aw t hat a Cr own of f i cer or ser vant i s
per sonal l y l i abl e f or wr ongs commi t t ed by hi mi n t he cour se of hi s of f i ce or

empl oyment . 2° ' He may be expr essl y aut hor i zed by st at ut e or Cr own
pr er ogat i ve t o per f or man act whi ch woul d be act i onabl e i f commi t t ed by a
pr i vat e per son 2

" ' but t he aut hor i zat i on i t sel f must be l awf ul l y gi ven i n

or der t o be ef f ect i ve . Aut hor i zat i on t o commi t an act whi ch i nf r i nges

guar ant eed r i ght s woul d be i nval i d unl ess ( a) pr escr i bed by a l awwhi ch can
be uphel d under sect i on 1 of t he Char t er or ( b) expr essl y decl ar ed t o be
oper at i ve not wi t hst andi ng t hose sect i ons of t he Char t er whi ch ar e subj ect t o
t he l egi sl at i ve over r i de pr ovi ded i n sect i on 33 . I f l egi sl at i ve over r i de i s not

i nvoked, a gover nment of f i ci al who i s aut hor i zed t o act i n a manner whi ch

i nf r i nges a r i ght guar ant eed by t he Char t er , woul d be subj ect t o per sonal

of ci t i zens of t he Uni t ed St at es ; nor shal l any St at e depr i ve any per son of l i f e, l i ber t y,
or pr oper t y wi t hout due pr ocess of l aw; nor deny t o any per son wi t hi n i t s j ur i sdi ct i on
t he equal pr ot ect i on of l aws . ( emphasi s added) .

S . 1983 of t he Ci vi l Ri ght s Act , 1871 ( enact ed pur suant t o s . 5 of t he Four t eent h
Amendment , see supr a, f oot not e 9) pr ovi des a r emedy agai nst anyone " act i ng under col or
or st at e l aw or cust om" .

203 R. D. Gi bson, The Char t er of Ri ght s and t he Pr i vat e Sect or ( 1982) , 12 Man. L. J .
213, at pp . 216- 217 .

204 I bi d . passi m; see al so Swi nt on, op . ci t . , f oot not e 81, pp. 44- 49 .
205 Hogg, op . ci t . , f oot not e 81, pp . 76- 77 ; Swi nt on, i bi d. , pp . 44- 49 .
206

See t ext accompanyi ng f oot not es 141- 153, supr a .
207

See Roncar el l i v . Dupl essi s, [ 1959] S. C. R. 121, ( 1959) , 16 D. L . R. ( 2d) 689, i n

whi ch damages wer e awar ded agai nst Pr emi er Dupl essi s per sonal l y f or i nst i gat i ng t he

Quebec Li quor Commi ssi on t o cancel t he l i cence of a Jehovah' s Wi t ness .
207a p. W. Hogg, Li abi l i t y of t he Cr own ( 1971) , pp . 110- 111 .
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l i abi l i t y i n a cl ai munder sect i on 24( 1) of t he Char t er . 2 " s He woul d al so be

l i abl e f or any i nf r i ngement of guar ant eed r i ght s whi ch i s not aut hor i zed, or

f or per f or mi ng an aut hor i zed act i n a manner whi ch i nf r i nges r i ght s or

deni es f r eedoms .

I t may be ar gued t hat , wher e a gover nment of f i ci al wi t hout aut hor i za-

t i on commi t s an unconst i t ut i onal act i n t he cour se of hi s dut i es or does

unconst i t ut i onal l y an act aut hor i zed t o be done i n a l egal manner , he i s

act i ng beyond hi s aut hor i t y t o act on behal f of t he gover nment , and t hat ,

accor di ngl y, t he wr ong he commi t s i s per sonal r at her t han const i t u-

t i onal . 209 On t hi s anal ysi s, unl ess t he Char t er appl i es t o pr i vat e per sons, t he

vi ct i m woul d be conf i ned t o a common l aw t or t r emedy r at her t han a

r emedy under sect i on 24( 1) . The bet t er vi ew, however , i s t hat any per son

whose r i ght s have been i nf r i nged by one who exer ci ses or pur por t s t o

exer ci se gover nment al f unct i ons i s ent i t l ed t o cl ai mr edr ess f or a const i t u-

t i onal wr ong. One who act s i n t he name of t he gover nment has a gr eat er

capaci t y t o i nf l i ct har m, whet her or not he has been aut hor i zed t o do so .

Accor di ngl y, any i nf r i ngement of r i ght s commi t t ed i n t he pur por t ed exer -

ci se of gover nment aut hor i t y shoul d be t r eat ed and r emedi ed as a const i t u-
t i onal wr ong .

Assumi ng t hat a cl ai mf or damages agai nst a gover nment of f i ci al may

be made under sect i on 24( 1) of t he Char t er , a cour t must assess whet her i t i s
appr opr i at e and j ust i n t he ci r cumst ances t o gr ant a r emedy . I n doi ng so, t he

cour t must r e- eval uat e pr i nci pl es devel oped at common l aw and by st at ut e

whi ch pr ot ect gover nment of f i ci al s f r om l i abi l i t y .

( a) Qual i f i ed I mmuni t y f or Gover nment Of f i ci al s

I n Angl o- Canadi an l aw, gover nment s and t hei r of f i ci al s ar e pr ot ect ed

f r oml i abi l i t y i n negl i gence when act i ng i n a l egi sl at i ve capaci t y or exer ci s-

' s I bi d . , p . 111 . See aso C. L . Pannam, Tor t i ous Li abi l i t y f or Act s Per f or med under

an Unconst i t ut i onal St at ut e ( 1965- 67) , 5 Mel b . U. L . Rev . 113 . S. L . Gol denber g, Tor t

Act i ons Agai nst t he Cr own i n Ont ar i o, i n Speci al Lect ur es of t he Law Soci et y of Upper

Canada ( 1973) , p . 362, f oot not e 83, poi nt s out t hat some l egi sl at ur es have sought t o excl ude

per sonal l i abi l i t y of gover nment of f i ci al s, par t i cul ar l y j udi ci al of f i cer s, f or act s per f or med

pur suant t o ul t r a vi r es l egi sl at i on: see t he Pr oceedi ngs Agai nst t he Cr own Act , R. S . S .

1978, c . P- 27, s . 5( 7) ; and t he Publ i c Aut hor i t i es Pr ot ect i on Act , R. S. O. 1980, c . 406, s .

13 . Fur t her , i n Cent r al Canada Pot ash Co . Lt d . v . Gover nment of Saskat chewan, [ 1979] 1

S. C. R. 42, ( 1978) , 88 D. L . R. ( 3d) 609, t he Supr eme Cour t of Canada hel d t hat a

gover nment of f i ci al i s not gui l t y of t he t or t of i nt i mi dat i on because of hi s enf or cement of a

st at ut e whi ch i s subsequent l y decl ar ed t o be ul t r a wi r es i n t hat i t exceeds pr ovi nci al

j ur i sdi ct i on under s . 92 of t he Const i t ut i on Act , 1867 . Wher e an i nf r i ngement of guar ant eed

r i ght s i s aut hor i zed by l aw, i t may be appr opr i at e t o r el i eve t he of f i ci al f r om l i abi l i t y but

hol d t he gover nment i t sel f l i abl e : see t he t ext accompanyi ng f oot not es 243- 258, i nf r a .
209 I n Bel l v . Hood, supr a, f oot not e 33, t he Uni t ed St at es Supr eme Cour t hel d t hat

t her e was f eder al j ur i sdi ct i on t o hear a cl ai m i n damages f or vi ol at i on of const i t ut i onal

r i ght s . However , on r emand, t he Di st r i ct Cour t hel d ( 71 F. Supp . 813, at pp . 820- 821

( 1947) ) t hat t her e was no cause of act i on agai nst t he of f i ci al s under const i t ut i onal or f eder al

l aw:
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i ng a st at ut or y di scr et i on . Thi s pr ot ect i on i s suppor t ed on t he basi s t hat , i n

maki ng pol i cy choi ces, publ i c of f i ci al s owe a dut y t o t he publ i c, not t o

pr i vat e i nt er est s . They ar e ent i t l ed and i ndeed obl i ged t o set pr i or i t i es,

al l ocat e l i mi t ed r esour ces and make choi ces i n t he publ i c i nt er est whi ch
may adver sel y af f ect pr i vat e i nt er est s . They do not have any obl i gat i on t o

pr i vat e per sons ot her t han t o act r easonabl y and i n good f ai t h . Adeci si on

negl i gent l y made may be subj ect t o nul l i f i cat i on, but i t does not gi ve r i se t o

pr i vat e cl ai ms f or damages . By cont r ast , gover nment of f i ci al s who ar e

i mpl ement i ng, r at her t han maki ng, pol i cy do have obl i gat i ons t o t hose who

may f or eseeabl y be af f ect ed ei t her by t hei r f ai l ur e t o exer ci se due car e, or

t hei r f ai l ur e t o per f or m at al l . 210

Thi s di st i nct i on bet ween pol i cy and oper at i onal deci si ons i s ar guabl y

i nappr opr i at e wher e t he wr ong al l eged agai nst gover nment or gover nment

of f i ci al s i s not common l awnegl i gence, but r at her , i nf r i ngement of r i ght s

guar ant eed by t he Char t er , whet her i nt ent i onal or negl i gent . The r ange of

pol i cy choi ces avai l abl e t o an of f i ci al i s l i mi t ed by t he Char t er . Any of f i ci al

maki ng a pol i cy choi ce or exer ci si ng a st at ut or y di scr et i on must do so i n

accor dance wi t h t he r i ght s guar ant eed by t he Char t er . Fur t her , t he r i ght s

guar ant eed by t he Char t er ar e f or t he benef i t of i ndi vi dual s or gr oups of

i ndi vi dual s, t o pr ot ect t hem agai nst gover nment act i on whi ch i nf r i nges

t hei r r i ght s . Accor di ngl y an i ndi vi dual whose r i ght s have been i nf r i nged

shoul d be ent i t l ed t o r edr ess, whet her or not t he i nf r i ngement r esul t ed f r om

a pol i cy deci si on or an act of i mpl ement at i on .

I n Amer i can const i t ut i onal r i ght s cases, t he absol ut e i mmuni t y once

accor ded t o gover nment of f i ci al s exer ci si ng di scr et i on211 has been qual -

i f i ed . An of f i ci al act i ng i n good f ai t h i s pr ot ect ed f r oml i abi l i t y i f he act ed

Whenever a f eder al of f i cer or agent exceeds hi s aut hor i t y, i n so doi ng he no l onger

r epr esent s t he Gover nment and hence l oses t he pr ot ect i on of sover ei gn i mmuni t y f r om

sui t . . . . but i nasmuch . as t he pr ohi bi t i on of t he Four t h and Fi f t h Amendment s do not

appl y t o i ndi vi dual conduct , t he Amendment s t hemsel ves, when vi ol at ed, cannot be

t he basi s of any cause of act i on agai nst i ndi vi dual s .

See Dol an, l oc . ci t . , f oot not e 71, at p . 282 . I n subsequent deci si ons of t he Uni t ed

St at es Supr eme Cour t i t i s assumed t hat of f i ci al s can be sued f or unaut hor i zed i nf r i ngement s

of const i t ut i onal l aw.
210

See Wel br i dge Hol di ngs Lt d. v . Met r opol i t an Cor por at i on of Gr eat er Wi nni peg,

[ 19711 S. C. R. 957, ( 1970) , 22 D. L . R. ( 3d) 470; Bowen v . Ci t y of Edmont on ( 1977) , 80

D. L . R. ( 3d) 501, [ 197716 W. W. R. 344 ( Al t a . T. D. ) ; Toews and Snesar v . MacKenzi e et

al . ( 1980) , 109 D. L . R . ( 3d) 473, [ 19801 4 W. W. R. 108 ( B . C. C. A. ) . The Amer i can,

Engl i sh, Aust r al i an and Canadi an l aw r el at i ng t o t he pol i cy- oper at i onal di st i nct i on i s

r evi ewed i n M. Ar onson and H. Whi t mor e, Publ i c Tor t s and Cont r act s ( 1982) , pp . 36- 99 .

For a di scussi on of t he ext ent t o whi ch gover nment t or t l i abi l i t y shoul d be gover ned by

di f f er ent pr i nci pl es t han pr i vat e t or t l i abi l i t y see C. Har l ow, Compensat i on and Gover n-

ment Tor t s ( 1982) . See al so M. G. Br i dge, Gover nment al Li abi l i t y, t he Tor t of Negl i gence

and t he House of Lor ds Deci si on i n Anns v . Mer t on London Bor ough Counci l ( 1978) , 24

McGi l l L . J . 277 ; G. Samuel , Publ i c and Pr i vat e Law: APr i vat e Lawyer ' s Response ( 1983) ,

46 Mod . L . Rev . 558 .
Zi i

Bar r v . Mat t eo, 360 U. S . 564 ( 1959) .
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on r easonabl e gr ounds, t aki ng i nt o account t he ci r cumst ances as t hey
appear ed at t he t i me and t he scope of t he of f i ci al ' s di scr et i on . 2 ' 2 The
of f i ci al must , however , act i n good f ai t h, and t he t est of good f ai t h i s
obj ect i ve . An of f i ci al wi l l be deni ed i mmuni t y i f he knew or r easonabl y
shoul d have known t hat hi s act i on, t aken wi t hi n hi s spher e of of f i ci al
r esponsi bi l i t y, woul d vi ol at e a per son' s const i t ut i onal r i ght s . 213

Aqual i f i ed i mmuni t y f or gover nment al of f i ci al s i s a means of bal anc-
i ng t he pr ot ect i on of const i t ut i onal r i ght s agai nst t he needs of ef f ect i ve

gover nment , or , i n ot her wor ds, det er mi ni ng whet her a r emedy i s appr opr i

at e and j ust i n t he ci r cumst ances, A gover nment of f i ci al i s obl i ged t o

exer ci se hi s power s i n good f ai t h and t o compl y wi t h " set t l ed, i ndi sput -

abl e" l aw def i ni ng const i t ut i onal r i ght s . However , i f he act s r easonabl y i n

t he l i ght of t he cur r ent st at e of t he l aw and i t i s onl y subsequent l y det er -

mi ned t hat hi s act i on was unconst i t ut i onal , he wi l l not be hel d l i abl e . To
hol d hi m l i abl e i n t hi s l at t er si t uat i on mi ght " det er hi s wi l l i ngness t o
execut e hi s of f i ce wi t h t he deci si veness and j udgment r equi r ed by t he
publ i c good"

. Zt 4 Fur t her , si nce a pr i mar y pur pose of i mposi ng l i abi l i t y i n

damages i s t o det er unconst i t ut i onal act s, i t makes sense t o l i mi t l i abi l i t y t o
t hose act s whi ch ar e cl ear l y unconst i t ut i onal , par t i cul ar l y i n l i ght of t he
evol ut i onar y char act er of const i t ut i onal r i ght s . 2t s

( b) Absol ut e I mmuni t y f or Judges and Pr osecut or s

Al t hough t he Uni t ed St at es Supr eme Cour t has est abl i shed t hat a
qual i f i ed i mmuni t y f r omdamages l i abi l i t y shoul d be t he gener al r ul e f or

gover nment of f i ci al s who have al l egedl y i nf r i nged const i t ut i onal r i ght s, i t

has al so hel d t hat of f i ci al s exer ci si ng speci al f unct i ons r equi r e absol ut e

i mmuni t y f r oml i abi l i t y . As f ar as t hese f unct i ons ar e concer ned, t he cour t
has concl uded t hat t he needs of ef f ect i ve gover nment out wei gh t he pr ot ec-
t i on of const i t ut i onal r i ght s . I t i s wel l - est abl i shed at common l aw t hat
j udges and pr osecut or s shoul d be pr ot ect ed f r omci vi l l i abi l i t y f or act i ons

212 Scheuer v . Rhodes, supr a, f oot not e 28, at p . 247 .

` " Har l ow v . Fi t zger al d, 457 U. S . 800, at p . 818 ( 1982) . Pr evi ousl y, i n Wood v .
St r i ckl and, supr a, f oot not e 28 . at p . 322 ( r e : s . 1983 act i on) and i n Bl i t z v . Economou,
supr a, f oot not e 42, ( r e : Bi vens- t ype act i on) , t he cour t had speci f i ed a t est of good f ai t h
whi ch was bot h obj ect i ve and subj ect i ve : an of f i ci al woul d be deni ed i mmuni t y i f he knew
or r easonabl y shoul d have known t hat hi s act i on woul d vi ol at e a per son' s const i t ut i onal

r i ght s, or i f he t ook t he act i on wi t h mal i ci ous i nt ent i on t o cause a depr i vat i on of r i ght s or

ot her i nj ur y t o t he per son af f ect ed . The subj ect i ve t est was abandoned i n Har l ow v .

Fi t zger al d i n f avour of t he obj ect i ve st andar d whi ch can be r esol ved mor e easi l y i n

summar y j udgment wi t hout a l engt hy t r i al .
214

Scheuer v . Rhodes, supr a, f oot not e 28, at p . 240 ; see al so Wood v, St r i ckl and,
i bi d. , at p . 319 .

215
See Owen v . Ci t y of I ndependence, supr a, f oot not e 26, at p . 669 per Powel l J . ,

di ssent i ng, quot ed at f oot not e 257, i nf r a . See al so Pr ocuni er v . Navar et t e, 434 U. S . 555, at
p . 562 ( 1978) : publ i c of f i cer s " cannot be expect ed t o pr edi ct t he f ut ur e cour se of const i t u-
t i onal l aw" .
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t aken i n t he cour se of t hei r dut i es, "
6 and t he Uni t ed St at es Supr eme Cour t

has ext ended t hi s absol ut e i mmuni t y t o gover nment of f i ci al s exer ci si ng

anal ogous f unct i ons . 217

I t seems cl ear t hat pr osecut or s i n t he cour t s and gover nment of f i ci al s
exer ci si ng adj udi cat i ve or pr osecut or i al f unct i ons ar e obl i ged t o compl y
wi t h t he Char t er , 218 and i t al so appear s t hat cour t s ar e subj ect t o t he
Char t er . 219 However , even i f pr osecut or s and j udges ar e bound by t he
Char t er i n t he exer ci se of t hei r dut i es, a cour t act i ng under sect i on 24( 1)

must det er mi ne whet her i t i s appr opr i at e and j ust t o af f or d any cl ai m i n

damages agai nst t hemf or i nf r i ngement of guar ant eed r i ght s, and, i f so, i n
what ci r cumst ances .

At common l aw22o and by st at ut e22 ' j udges ar e pr ot ect ed f r oml i abi l i t y
f or al l act s done i n t he exer ci se of t hei r j ur i sdi ct i on . . The i mmuni t y i s
i nt ended t o pr eser ve t he i nt egr i t y and i ndependence of j udi ci al deci si on

maki ng : a j udge' s

er r or s may be cor r ect ed on appeal , but he shoul d not have t o f ear t hat unsat i sf i ed

l i t i gant s may hound hi mwi t h l i t i gat i on char gi ng mal i ce or cor r upt i on . I mposi ng such

a bur den on j udges woul d cont r i but e not t o pr i nci pl ed and f ear l ess deci si on- maki ng
but t o i nt i mi dat i on .

222

Amer i can cour t s have enf or ced t hi s i mmuni t y even agai nst al l egat i ons t hat
a j udge has cont r avened a cl ai mant ' s const i t ut i onal r i ght s . I t i s assumed

216 See, i nf r a, f oot not es 220 and 224 .
217 But z v . Economôu, supr a, f oot not e 42, at pp . 508- 514 and pp . 515- 516 . Not e,

al so, t hat t he Uni t ed St at es Supr eme Cour t has accor ded an absol ut e i mmuni t y t o gover n-

ment of f i ci al s exer ci si ng l egi sl at i ve or pr esi dent i al f unct i ons : J . M. Byr d, Rej ect i ng Abso
l ut e I mmuni t y f or Feder al Of f i ci al s ( 1983) , 71 Cal i f . L . Rev . 1707, at p . 1715 ; P. J .
Kennedy, An Exami nat i on of I mmuni t y f or Feder al Execut i ve Of f i ci al s ( 1982- 83) , 28
Vi l l anova L. Rev . 956. The cour t has al so accor ded absol ut e i mmuni t y t o gover nment
of f i ci al s ( i n t hi s case, pol i cemen) i n t hei r capaci t y as wi t nesses i n j udi ci al pr oceedi ngs :
Br i scoe v . La Hue, 103 S . Ct . 1108 ( 1983) . See F. M. Wi l l i ams, Tor t I mmuni t y- Br i scoe
v. La Hue: Abandonment of t he Bal anci ng Appr oach i n I mmuni t y Cases Under Sect i on

1983 ( 1984) , 62 N. Car ol i na L. Rev . 584 .
218

Sever al of t he Char t er guar ant ees ar e desi gned t o l i mi t pr osecut or i al and adj udi ca-
t i ve di scr et i on: see i n par t i cul ar t he r i ght s speci f i ed i n ss . 8- 14 of t he Canadi an Char t er of
Ri ght s and Fr eedoms .

219 Hogg, op . ci t . , f oot not e 81, at p . 76 . SeeR. v . Begl ey ( 1982) , 380. R. ( 2d) 549, at
p. 554 ( Ont . H. C. ) .

22°
Fl oyd v . Bar ker ( 1607) , 12 Co . Rep . 23, 77 E. R. 1305 ( K. B . ) ; Si r r os v . Moor e,

[ 19751 Q. B . 118, [ 197413 Al l E. R . 776 ( C. A. ) . See Ar onson and Whi t mor e, op . ci t . ,
f oot not e 210, pp . 137- 147 . See al so A. Rubi nst ei n, Li abi l i t y i n Tor t of Judi ci al Of f i cer s
( 1964) , 15 U. Tor ont o L. J . 317 ; D. Thompson, Judi ci al I mmuni t y and t he Pr ot ect i on of
Just i ces ( 1958) , 21 Mod. L. Rev. 517.

221
See, f or exampl e, Pr oceedi ngs Agai nst t he Cr own Act , R. S. O. 1980, c . 393, ss .

2( d) and 5( b) ; Publ i c Aut hor i t i es Pr ot ect i on Act , R. S . O. 1980, c . 406, s . 2 et c .
222 Pi er son v . Ray, 386 U. S . 547, at p . 554 ( 1967) , quot ed i n Scheuer v . Rhodes,

supr a, f oot not e 28, at p . 244 .
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t hat t he i mpor t ance of pr eser vi ng j udi ci al i ndependence gener al l y out -
wei ghs t he i nj ust i ce of any par t i cul ar case . 22s

Li ke j udges, pr osecut or s act i ng wi t hi n t hei r j ur i sdi ct i on ar e al so

i mmuni zed f r omsui t at common l aw224 wi t h t he i nt ent of i nsur i ng t hat t hei r

i ndependence of j udgment i s not af f ect ed by t he possi bi l i t y of per sonal

l i abi l i t y . The Amer i can Supr eme Cour t has ext ended t hi s i mmuni t y t o

excl ude l i abi l i t y under sect i on 1983 of t he Ci vi l Ri ght s Act , 1871 225 f or

i nf r i ngement s of const i t ut i onal r i ght s ar i si ng out of t he deci si on t o pr ose-

cut e or t he act ual pr esent at i on of t he case,
226 and t he Ont ar i o Hi gh Cour t

has al so r ecent l y hel d t hat t he At t or ney Gener al and hi s Cr own at t or neys

ar e i mmune f r omsui t under sect i on 24( 1) of t he Canadi an Char t er of Ri ght s

and Fr eedoms .
227

I t may be ar gued t hat unconst i t ut i onal behavi our by j udges i s ade-
quat el y det er r ed by j udi ci al t r adi t i ons, t he pr ospect of cor r ect i on on appeal

and t he avai l abi l i t y of ot her means t o i nqui r e i nt o j udi ci al conduct ; 2-' s and

t hat unconst i t ut i onal behavi our by pr osecut or s may be det er r ed by pr of es-

si onal st andar ds, t he pr ospect of j udi ci al cr i t i ci smand t he avai l abi l i t y of

pr of essi onal di sci pl i ne pr oceedi ngs . Nonet hel ess t her e ar e t wo pr obl ems

wi t h t he absol ut el y i mmuni t y accor ded t o j udges, pr osecut or s and, at l east

i n t he Uni t ed St at es, of f i ci al s exer ci si ng t hose f unct i ons . Fi r st , a vi ct i mof

unconst i t ut i onal act i on by a pr osecut or or j udge i s deni ed any r edr ess, even

t hough he may have suf f er ed egr egi ous wr ong at t he hands of peopl e who

shoul d be hel d t o t he hi ghest st andar ds of conduct i n exer ci si ng a publ i c

t r ust . Second, t he wr ongdoer cannot be hel d account abl e by t he vi ct i m

t hr ough l egal pr ocess . The f act t hat most unconst i t ut i onal conduct wi l l be

det er r ed i s not a suf f i ci ent r eason f or denyi ng r edr ess i n t hose i nst ances

223 I n Pi er son v . Ray, i bi d . , t he cour t hel d t hat t he i mmuni t y of j udges at common l aw
i s pr eser ved under s . 1983 of t he Ci vi l Ri ght s Act , 1871 . The cour t descr i bed t he scope and

pur pose of t he i mmuni t y ( at pp . 553- 554) :

Few doct r i nes wer e mor e sol i dl y est abl i shed at common l aw t han t he i mmuni t y of

j udges f r om l i abi l i t y f or damages f or act s commi t t ed wi t hi n t hei r j udi ci al j ur i sdi c-

t i ons . . . . Thi s i mmuni t y appl i es even when t he j udge i s accused of act i ng mal i ci ous-

l y and cor r upt l y, and " i t i s not f or t he pr ot ect i on or benef i t of a mal i ci ous or cor r upt

j udge, but f or t he benef i t of t he publ i c, whose i nt er est i t i s t hat t he j udges shoul d be at
l i ber t y t o exer ci se t hei r f unct i ons wi t h i ndependence and wi t hout f ear of consequ-

ences" . ( Ref er ences omi t t ed . )
22'

Ri chman v . McMur t r y et al . ( 1983) , 147 D. L . R. ( 3d) 748, 410. R. ( 2d) 559 ( Ont .

H. C. ) .
225 Supr a, f oot not e 10 .
226 I mbl er v . Pacht man, 424 U. S . 409 ( 1976) . See . Not e, Del i neat i ng t he Scope of

Pr osecut or i al I mmuni t y f r om Sect i on 1983 Damage Sui t s ( 1977) , 52 N. Y. U . L. Rev . 173 .
227

Nel l es v . Her Maj est y t he Queen i n Ri ght of Ont ar i o et al ( Ont . H. C. . August 1983,
unr epor t ed) per Fi t zpat r i ck J . : " I f i nd t hat t he Canadi an Char t er of Ri ght s has not r emoved
t he i mmuni t y f r om ci vi l act i on of t he At t or ney- Gener al of Ont ar i o" .

' ` $ See, f or exampl e, Judges Act , R. S. C. 1970, c . J- 1 ( as amended by 1974- 75- 76, c .

48, ss . 17- 18 ; and by 1976- 77, c . 25, ss . 15- 16) , ss . 39- 43 ; Pr ovi nci al Cour t s Act , R. S. O.

1980, c . 398, ss . 4, 8 .
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wher e i t does t ake pl ace . I f i t can be est abl i shed t hat a j udge or pr osecut or

has abused hi s power s, act i ng wi t h mal i ci ous i nt ent i on t o depr i ve a per son

®f hi s r i ght s, or t hat he has i nf r i nged set t l ed, i ndi sput abl e const i t ut i onal

r i ght s, he l i ke ot her of f i ci al s shoul d be account abl e t o t he vi ct i m. The f act

t hat t he pr ospect of such account abi l i t y may af f ect hi s deci si ons i s sur el y al l

t o t he good - j udges and pr osecut or s shoul d act i n good f ai t h and r espect

const i t ut i onal r i ght s . I f ot her of f i ci al s ar e deemed t o know and obl i ged t o

compl y wi t h wel l - set t l ed const i t ut i onal l aw, sur el y t he same can r eason-

abl y be expect ed of j udges and pr osecut or s . To t he ext ent t hat i t i s desi r abl e

t o pr ot ect j udges and pr osecut or s f r om l i t i gat i on desi gned t o har ass and

i nt i mi dat e t hemi n t he exer ci se of t hei r dut i es, t hi s pur pose coul d be met by

r equi r i ng t hat a pl ai nt i f f obt ai n l eave t o i nst i t ut e such an act i on . Under

sect i on 24( 1) of t he Char t er , a cour t must consi der what r emedy i s j ust and

appr opr i at e i n al l t he ci r cumst ances . I n doi ng so, i t shoul d r econsi der t he

appr opr i at eness and j ust ness of even t he most wel l - est abl i shed common

l aw pr i nci pl es and st at ut or y pr ot ect i ons . 229

( c) Li abi l i t y f or I nf r i ngement s Commi t t ed by Subor di nat es

The of f i ci al who act ual l y commi t s t he unconst i t ut i onal act may not be
t he onl y i ndi vi dual per sonal l y l i abl e t o t he vi ct i m. I f hi s super i or has ei t her

or der ed or r at i f i ed t he act whi ch const i t ut es t he i nf r i ngement , he can be

hel d per sonal l y l i abl e f or i t , unl ess t he subor di nat e of f i ci al has per f or med

an aut hor i zed act i n a manner whi ch i s unaut hor i zed and

unconst i t ut i onal . " ' Wher e bot h subor di nat e and super i or of f i ci al s ar e
empl oyees of t he Cr own, t he l i abi l i t y of t he super i or can ar i se onl y di r ect l y,

not vi car i ousl y, 23 1 Di r ect l i abi l i t y shoul d ar i se wher e a super i or of f i cer ,

knows t hat unconst i t ut i onal pr act i ces ar e r out i ne i n t he wor k under hi s

super vi si on and does not hi ng t o st op t hem. I n such a si t uat i on a super vi sor

shoul d be consi der ed as r esponsi bl e as t he subor di nat e who act ual l y com-

mi t s unconst i t ut i onal act s . 232 The i mposi t i on of l i abi l i t y r ecogni zes t hat

r esponsi bi l i t y and cr eat es a needed det er r ent .

229 See J . C. Fi l osa, Pr osecut or i al I mmuni t y : No Pl ace f or Absol ut es, [ 1983] U. of

I l l i noi s L . Rev . 977 . But see, cont r a, R. v . Ger mai n, supr a, f oot not e 97, at par a . 29, ci t i ng

Mahar aj v . A . G. f or Tr i ni dad and Tobago ( No . 2) , supr a, f oot not e 97 .

230 Hal sbur y' s Laws of Engl and ( 4t h ed . ) , vol . 8, par a . 971 .

231 Hogg, op . ci t . , f oot not e 207a, p . 109 ; Hal sbur y, i bi d. , par a . 971 ; Ar onson and

Whi t mor e ; op . ci t . , f oot not e 210, p . 2 .

232 The Uni t ed St at es Supr eme Cour t has been r el uct ant t o r ecogni ze super vi sor y

r esponsi bi l i t y f or pr event i ng const i t ut i onal i nf r i ngement s . I nRi zzo v. Goode, 423 U. S . 362

( 1976) , t he Uni t ed St at es Supr eme Cour t r ef used t o gr ant equi t abl e r el i ef i n an act i on_

br ought agai nst t he Mayor of Phi l adel phi a, t he Pol i ce Commi ssi oner and ot her s al l egi ng

" per vasi ve . pat t er ns of i l l egal and unconst i t ut i onal mi st r eat ment by pol i ce of f i cer s . . .

di r ect ed agai nst al l Phi l adel phi a r esi dent s i n gener al " . The al l egat i ons wer e based on

" conduct r angi ng f r om expr ess aut hor i zat i on or encour agement of t hi s mi st r eat ment t o

f ai l ur e t o act i n a manner so as t o assur e t hat i t woul d not r ecur i n t he f ut ur e" ( at pp .

366- 367) . The cour t deni ed r el i ef si nce i t had not been est abl i shed t hat t he r esponsi bl e
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( d) Concl usi on

I t i s i mpor t ant t hat i ndi vi dual of f i ci al s be made account abl e f or

const i t ut i onal wr ongs and det er r ed f r omcommi t t i ng t hem. Per sonal l i abi l -

i t y r ei nf or ces a r egi me of r i ght s whi ch i s ot her wi se dependent on sel f

enf or cement by t hose whose conduct i t gover ns . Nonet hel ess, i ndi vi dual

l i abi l i t y al one may be i nef f ect i ve, bot h as a means of compensat i ng t he

pl ai nt i f f and as a means of det er r i ng i nf r i ngement s of const i t ut i onal r i ght s .

Fr equent l y, unl ess t hey ar e i ndemni f i ed or i nsur ed, i ndi vi dual def endant s

wi l l be unabl e t o sat i sf y j udgment s i n damages, t hus l eavi ng pl ai nt i f f s

uncompensat ed bot h f or t he wr ong t hey have suf f er ed and t he expense of

asser t i ng t hei r r i ght s .
233 I n addi t i on, const i t ut i onal i nf r i ngement s f r equent -

l y der i ve f r omsyst emi c pr obl ems i n gover nment or gani zat i ons . '- 3 `t I n t hese

si t uat i ons, i mposi ng l i abi l i t y onl y on t he per son who act ual l y commi t s or

aut hor i zes t he unconst i t ut i onal act wi l l not r each t he r eal pr obl em.

( 3) Gover nment Li abi l i t y f or Const i t ut i onal Wr ongs

I n some cases wher e const i t ut i onal wr ongs r ef l ect syst emi c pr obl ems

wi t hi n gover nment agenci es or i nst i t ut i ons, r adi cal r est r uct ur i ng and/ or

addi t i onal f i nanci al r esour ces ar e needed t o cor r ect f undament al pr obl ems .

The damages r emedy i s not appr opr i at e t o t hi s t ask, and, i f i nadequat e

f undi ng i s at t he r oot of t he pr obl em, di ver t i ng f unds t o pay damage awar ds

may onl y exacer bat e i t . 235 I n t hese si t uat i ons, t he cr eat i ve appl i cat i on of

equi t abl e r emedi es may be r equi r ed t o pr event cont i nui ng i nf r i ngement of

const i t ut i onal r i ght s . Nonet hel ess, t he f act t hat t he det er r ent capabi l i t i es of

damage awar ds may be i nsuf f i ci ent t o cur e a si t uat i on whi ch wi l l l ead t o

f ur t her const i t ut i onal wr ongs i s not a r eason t o deny r edr ess t o one whose

r i ght s have been i nf r i nged . Ther e i s l i t t l e i ncent i ve f or a gover nment t o t ake

t he i ni t i at i ve t o put i t s oper at i ons i n or der i f t he onl y sanct i on i t f aces i s an

equi t abl e r emedy wi t h pr ospect i ve ef f ect . The Char t er of Ri ght s and

Fr eedoms pr ovi des a basi s f or i ndi vi dual ci t i zens t o hol d gover nment

aut hor i t i es had pl ayed an af f i r mat i ve par t i n any unconst i t ut i onal depr i vat i ons ( at pp .

376- 377) or had di r ect r esponsi bi l i t y f or t he act i ons of t hose who commi t t ed t hem ( at pp .

373- 376) . Fai l ur e t o act i n t he f ace of a st at i st i cal pat t er n of i nf r i ngement s by subor di nat es

was hel d i nsuf f i ci ent t o est abl i sh l i abi l i t y ( at pp . 373- 376) .

The t hr ee di ssent i ng j udges consi der ed t hat f ai l ur e t o super vi se subor di nat es shoul d be

act i onabl e under s . 1983 of t he Ci vi l Ri ght s Act , 1871 ( at pp . 381- 387) wher e equi t abl e

r emedi es ar e sought . They expr essed no opi ni on on " t he quest i on under what ci r cumst

ances f ai l ur e t o super vi se wi l l j ust i f y an awar d of money damages" but not ed ( at p . 385,

not e 1) t hat cr i mi nal l i abi l i t y has been i mposed f or f ai l ur e t o super vi se subor di nat es : Uni t ed

St at es v . Par k- , 421 U. S . 658 ( 1975) . See, al so, Not e, A Theor y of Negl i gence f or

Const i t ut i onal Tor t s, l oc . ci t . , f oot not e 185, di scussi ng a " negl i gence st andar d t o gover n

super vi si ng l i abi l i t y" .
233 See Smi t h, l oc . ci t . , f oot not e 72, at p . 692 .
234

Whi t man, l oc . ci t . , f oot not e 16, at pp . 49 et seq .
235

I bi d. , at p . 50 .
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account abl e f or i nf r i ngi ng guar ant eed r i ght s, and a cl ai mi n damages wi l l

f r equent l y be t he appr opr i at e means f or enf or ci ng t hat account abi l i t y .

Gover nment i t sel f may be hel d l i abl e f or damages ei t her on t he basi s

of i t s vi car i ous l i abi l i t y f or t he act s of i t s empl oyees or on t he basi s of i t s

own di r ect r esponsi bi l i t y f or t he i nf r i ngement of t he pl ai nt i f f ' s r i ght s . At

common l aw, t he Cr own i s i mmune f r omsui t . ?36 I n Canada t hat i mmuni t y

has been si gni f i cant l y wai ved by st at ut e .
237

Nowt he Canadi an Char t er of

Ri ght s and Fr eedoms, by speci f yi ng t hat t he Char t er appl i es t o t he Par l i a-

ment of Canada, t he pr ovi nci al l egi sl at ur es and t hei r gover nment s, wai ves

l egi sl at i ve and gover nment al i mmuni t i es wher e i nf r i ngement s of t he Char -

t er ar e concer ned .
238

( a) Vi car i ous Li abi l i t y of Gover nment

By cont r ast t o Amer i can const i t ut i onal l aw, i n whi ch Congr ess and

t he st at e l egi sl at ur es r et ai n cont r ol over t he ext ent of gover nment

l i abi l i t y,
239

t he Canadi an Char t er of Ri ght s and Fr eedoms t r ansf er s t hat

aut hor i t y t o t he cour t s . Si nce t he Char t er , i ncl udi ng i t s r emedi al pr ovi si on,

appl i es t o gover nment s, t he vi car i ous l i abi l i t y of gover nment s f or t he

wr ongs of t hei r empl oyees, al r eady est abl i shed by st at ut e,
24o

i s now

ent r enched and ext ended, at l east t o t he ext ent t hat a cour t consi der s i t

appr opr i at e andj ust t o hol d a gover nment l i abl e i n al l t he ci r cumst ances of

t he case . By st at ut e, a gover nment may l i mi t i t s vi car i ous l i abi l i t y t o

excl ude act s whi ch an empl oyee i s aut hor i zed t o per f or m by st at ut e or

Cr own pr er ogat i ve. " however , a st at ut or y aut hor i zat i on whi ch i nf r i nges

r i ght s guar ant eed by t he Char t er wi l l be of no f or ce and ef f ect . 24I a A

l egi sl at ur e cannot by or di nar y st at ut e pl ace any l i mi t at i ons on l i abi l i t y f or

const i t ut i onal i nf r i ngement s whi ch wi l l be bi ndi ng on t he cour t s . Accor d-

i ngl y, i t i s open t o cour t s t o f i nd gover nment s vi car i ousl y l i abl e f or

const i t ut i onal wr ongs commi t t ed by t hei r ser vant s and agent s i n t he pur -

por t ed exer ci se of t hei r dut i es .

o i nsur e t hat t he vi ct i m of a const i t ut i onal wr ong does r ecover

dam

To

ages t o vi ndi cat e her r i ght s and compensat e f or any act ual i nj ur y

i ncur r ed, gover nment shoul d be vi car i ousl y l i abl e . To i nsur e per sonal

account abi l i t y of t he wr ongdoer s, gover nment shoul d have a r i ght t o cl ai m

236
Hogg, op . ci t . , f oot not e 207a, pp . 2- 3 ; Gol denber g, op . ci t . . f oot not e 208, pp .

345- 347 ; Ar onson and Whi t man, -op . ci t . , f oot not e 210, pp . 1- 2 .
237 Gol denber g, i bi d . , pp . 348 et seq .
238 Gi bson, l oc . ci t . , f oot not e 203, at pp . 214- 215 . .
239 See t ext accompanyi ng f oot not es $- 9, 92- 97, 98- 103, supr a .
240 See, f or exampl e, Pr oceedi ngs Agai nst t he Cr own Act , R. S . O. 1980, c . 393;

Cr own Li abi l i t y Act , R. S. C. 1970, c . C- 38 .
241

See, Cr own Li abi l i t y Act , R. S. C. 1970, c . C- 38, s . 3( 6) ; cf . Pr oceedi ngs Agai nst
t he Cr own Act , R. S . O. 1980, c . 393, s . 5( 3) .

241a
Const i t ut i on Act , 1982, s . 52 .
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cont r i but i on f r om t he gover nment of f i ci al who commi t t ed t he i nf r i ngi ng
act . I f , however , t hat of f i ci al i s pr ot ect ed by absol ut e i mmuni t y, i t may be
appr opr i at e and j ust t o or der gover nment t o pay damages : t he i mmuni t y

may pr ot ect t he publ i c i nt er est i n ef f ect i ve per f or mance of t he of f i ci al ' s

f unct i on, but gover nment shoul d be hel d r esponsi bl e t o t he vi ct i m f or any

const i t ut i onal i nf r i ngement s commi t t ed i n t he cour se of car r yi ng out t hat

publ i c f unct i on . ' ` -'

( b) Di r ect Li abi l i t y of Gover nment

I n ci r cumst ances wher e gover nment i t sel f i s r esponsi bl e f or i nf r i nge-

ment of Char t er r i ght s, i t may be possi bl e t o est abl i sh t hat gover nment i s

di r ect l y l i abl e . Responsi bi l i t y f or const i t ut i onal wr ongs may be at t r i but ed

t o gover nment on t hr ee bases . Fi r st , t he gover nment coul d be hel d l i abl e

wher e an i nf r i ngement of guar ant eed r i ght s or f r eedoms i s est abl i shed, or

an unconst i t ut i onal means of per f or mi ng an ot her wi se const i t ut i onal act i s

aut hor i zed, by st at ut e, r egul at i on, or der - i n- counci l , by- l aw, r esol ut i on or

ot her deci si on of f i ci al l y adopt ed and pr omul gat ed under gover nment au-

t hor i t y . To hol d a l egi sl at i ve body l i abl e on t hi s basi s r equi r es t hat any

l egi sl at i ve i mmuni t y be set asi de wher e t he Char t er i s concer ned . I t has

been wel l - est abl i shed si nce t he Bi l l of Ri ght s of 1689, " [ t ] hat t he Fr eedom

of Speech, and Debat es or Pr oceedi ngs i n Par l i ament , ought not t o be

i mpeached or quest i oned i n any Cour t or Pl ace out of Par l i ament " .
243

Nonet hel ess, i t appear s t hat by pr ovi di ng t hat t he Char t er , i ncl udi ng i t s

r emedi al pr ovi si on, appl i es t o t he Par l i ament of Canada and t he pr ovi nci al

l egi sl at ur es, t hi s l egi sl at i ve i mmuni t y i s, t o t hat ext ent , set asi de . I t i s

i mpor t ant t hat l egi sl at i ve bodi es t ake car e t hat t hei r l aws compl y wi t h t he
Char t er . Wher e a l aw i s cont r ar y t o t he Char t er and i t s adopt i on or i t s

enf or cement i nf r i nges guar ant eed r i ght s, i t i s r easonabl e t o i mpose l i abi l i t y

di r ect l y on t he gover nment whi ch has pr omul gat ed i t .

The adopt i on of a l aw or pol i cy may i t sel f pr event a per son f r om
exer ci si ng const i t ut i onal r i ght s even wi t hout any act i on by gover nment t o

enf or ce i t . I t i s t he i nf r i ngement of r i ght s whi ch shoul d be act i onabl e,

r egar dl ess of t he means by whi ch i t i s ef f ect ed . Accor di ngl y, not onl y i s i t

possi bl e t o hol d gover nment s account abl e i n damages f or l aws whi ch

i nf r i nge or aut hor i ze i nf r i ngement s of guar ant eed r i ght s, but i t wi l l be

appr opr i at e and j ust t o do so i n some ci r cumst ances .

Asecond basi s f or hol di ng gover nment di r ect l y l i abl e ar i ses wher e an

unconst i t ut i onal pr act i ce i s not of f i ci al l y aut hor i zed, but i t has become so

wel l - est abl i shed t hat i t amount s t o a cust om whi ch i s of f i ci al l y t ol er at ed .

Thi s gr ound of l i abi l i t y i s but an ext ensi on of t he f i r st ; i t woul d pr ohi bi t a

gover nment f r om doi ng i ndi r ect l y what i t coul d not do di r ect l y .

242
See R. v . Ger mai n, supr a, f oot not e 97, at par a . 29 ; Mahar aj v . At t or ney- Gener al

of Tr i ni dad and Tobago ( No . 2) , supr a, f oot not e 97, at pp . 399 ( A. C. ) , 679 ( Al l E. R. ) .
243

1 Wm. &M. . Sess . 2, c . 2 .
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Thi r d, by anal ogy t o company l aw, i n whi ch t he cr i mi nal act i ons of
r esponsi bl e of f i cer s of a cor por at i on ar e hel d t o be t he act s of t he cor por a-
t i on i t sel f . 244 I t coul d al so be ar gued t hat a gover nment ( or ot her body
whi ch i s subj ect t o t he Char t er ) i s di r ect l y l i abl e f or t he unconst i t ut i onal
act s . of t hose seni or of f i ci al s who ar e gi ven r esponsi bi l i t y and aut hor i t y f or
di r ect i ng and exer ci si ng t he power s of gover nment .

Al l t hr ee appr oaches t o est abl i shi ng gover nment l i abi l i t y wer e i mpl i -

ci t l y r ecogni zed by t he Uni t ed St at es Supr eme Cour t i n Monel l v . NewYor k

Ci t y Dept . of Soci al Ser vi ces245 i n whi ch t he cour t hel d t hat a muni ci pal i t y
as an ent i t y may be di r ect l y l i abl e i n an act i on under sect i on 1983 of t he
Ci vi l Ri ght s Act , 1871, " when execut i on of a gover nment ' s pol i cy or
cust om, whet her made by i t s l awmaker s or by t hose whose edi ct s or act s
may f ai r l y be sai d- t o r epr esent of f i ci al pol i cy, i nf l i ct s t he i nj ur y . . . " 246

As not ed above ,
247 at common . l aw gover nment s ar e pr ot ect ed f r om

l i abi l i t y i n t he exer ci se of pol i cy- maki ng power s as di st i nct f r omoper at i on-
al power s, but t hi s di st i nct i on i s ar guabl y i nappr opr i at e wher e t he wr ong

al l eged i s not common l aw negl i gence but i nf r i ngement of guar ant eed

r i ght s . I n- ®wen v . Ci t y of I ndependence 248 t he Uni t ed St at es Supr eme

Cour t expl ai ned why t he di st i nct i on coul d not be r el i ed on t o est abl i sh

i mmuni t y f r om damages f or i nf r i ngi ng const i t ut i onal r i ght s : " '

That common- l aw doct r i ne [ i mmuni t y f or di scr et i onar y deci si ons] mer el y pr event ed

cour t s f r om subst i t ut i ng t hei r own j udgment on mat t er s wi t hi n t he l awf ul di scr et i on of

t he muni ci pal i t y . But a muni ci pal i t y has no ` di scr et i on' t o vi ol at e t he Feder al

Const i t ut i on ; i t s di ct at es ar e absol ut e and i mper at i ve . And when a cour t passes

j udgment on t he muni ci pal i t y' s conduct i n a s . 1983 act i on, i t does not seek t o

second- guess t he ` r easonabl eness' of t he ci t y' s deci si on nor t o i nt er f er e wi t h t he l ocal

gover nment ' s r esol ut i on of compet i ng pol i cy consi der at i ons . Rat her , i t l ooks onl y t o

whet her t he muni ci pal i t y has conf or med t o t he r equi r ement s of t he Feder al Const i t u-

t i on and st at ut es .

I n Cwen v . Ci t y of I ndependence, t he muni ci pal i t y was hel d l i abl e i n
damages f or depr i vi ng i t s f or mer pol i ce chi ef of l i ber t y wi t hout due
pr ocess . The counci l of t he muni ci pal i t y had adopt ed ar esol ut i on by whi ch
i t . publ i cl y r el eased an al l egedl y f al se st at ement i mpugni ng t he honest y of
t he pol i ce chi ef and i nst r uct ed t he ci t y manager t o t ake appr opr i at e act i on .
The f ol l owi ng, day, t he pol i ce chi ef was di smi ssed . He br ought an act i on
cl ai mi ng t hat hi s const i t ut i onal r i ght s had been vi ol at ed i n t hat he had not

244
L . C. B. Gower , Pr i nci pl es of Moder n Company Law ( 4t h ed . , 1979) , pp . 206- 210

and cases ci t ed t her ei n . See al soR . v . St . Lawr ence Cor pn . , [ 1969] 2O. R. 305 ( Ont . C. A. ) .

See al so Hogg, op . ci t . , f oot not e 207a, pp . 10- 11, ci t i ng The Tr ucul ent , [ 1952] P. 1, [ 1951]

2 Al l E. R. 968 ( P. D. A. ) , and see Nor d- Deut sche v . The Queen, [ 196911 Ex . C. R. 117, at

pp . 228- 229 .
245 436 U. S . 658 ( 1978) .
246

I bi d . , at p . 694 .
247

See t ext accompanyi ng f oot not e 210, supr a .
248

Supr a, f oot not e 26 .
249

I bi d . , at p . 649 .
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been gi ven not i ce of t he al l egat i ons agai nst hi mor oppor t uni t y t o r espond

t o t hem. He sought decl ar at or y and i nj unct i ve r el i ef , back pay and at t or -

ney' s f ees . The Cour t di vi ded f i ve t o f our i n f avour of f i ndi ng t hat hi s

const i t ut i onal r i ght s had been i nf r i nged . The i nf r i ngement was based on a

pr i nci pl e est abl i shed by t he Supr eme Cour t i n a case deci ded af t er t he

pol i ce chi ef had been f i r ed . 250 The muni ci pal i t y ar gued t hat i t s deci si on had

been made i n good f ai t h on t he basi s of t hen cur r ent const i t ut i onal l aw and

shoul d be pr ot ect ed by qual i f i ed i mmuni t y . The maj or i t y, however , hel d

t he gover nment st r i ct l y l i abl e f or t he const i t ut i onal i nf r i ngement . The

maj or i t y r el i ed on " t he pr i nci pl e of equi t abl e l oss- spr eadi ng" '
251 ar gui ng

t hat , al t hough i t woul d be unf ai r t o hol d an of f i ci al per sonal l y l i abl e f or an

act whi ch he coul d not f or esee woul d be hel d unconst i t ut i onal , t he same

consi der at i ons di d not j ust i f y i mmuni t y f or gover nment s : 252

. . [ al f t er al l , i t i s t he publ i c at l ar ge whi ch enj oys t he benef i t s of t he gover nment ' s

act i vi t i es, and i t i s t he publ i c at l ar ge whi ch i s ul t i mat el y r esponsi bl e f or i t s admi ni s-

t r at i on . Thus . even wher e some const i t ut i onal devel opment coul d not have been

f or eseen by muni ci pal of f i ci al s, i t i s f ai r er t o al l ocat e any r esul t i ng f i nanci al l oss t o

t he i nevi t abl e cost s of gover nment bor ne by al l t axpayer s, t han t o al l ow i t s i mpact t o

be f el t sol el y by t hose whose r i ght s, al bei t newl y r ecogni zed, have been vi ol at ed .

Fur t her , t he maj or i t y r easoned t hat , al t hough per sonal l i abi l i t y f or

unf or eseen const i t ut i onal wr ongs mi ght i nhi bi t of f i ci al s f r om ef f ect i vel y

car r yi ng out t hei r dut i es, gover nment l i abi l i t y woul d not have t he same

ef f ect , and, i n any event , such i nhi bi t i on as woul d occur woul d have a

posi t i ve r esul t : 253

. . . consi der at i on of t he muni ci pal i t v' s l i abi l i t y f or const i t ut i onal vi ol at i ons i s qui t e

pr oper l y t he concer n of i t s el ect ed or appoi nt ed of f i ci al s . I ndeed, a deci si onmaker

woul d be der el i ct i n hi s dut i es i f , at some poi nt , he di d not consi der whet her hi s

deci si on compor t s wi t h const i t ut i onal mandat es and di d not wei gh t he r i sk t hat a

vi ol at i on mi ght r esul t i n an awar d of damages f r om t he publ i c t r easur y .

The di ssent i ng j udges doubt ed t he capaci t y of l ocal gover nment s t o

pr ovi de a " deep pocket " t o sat i sf y damages cl ai ms 154 and ar gued t hat i t

woul d be as unf ai r
255 and i nhi bi t i ng256 t o i mpose st r i ct l i abi l i t y on gover p

ment f or i nf r i ngi ng undecl ar ed const i t ut i onal r i ght s as i t woul d be t o

i mpose i t on i ndi vi dual s . They hel d t hat t her e had been no const i t ut i onal

i nf r i ngement and t hat , even i f t her e had, t he muni ci pal i t y was pr ot ect ed

f r om l i abi l i t y because i t had act ed i n good f ai t h and accor di ngl y coul d

asser t a qual i f i ed i mmuni t y .

25°
Boar dof Regent s v . Rot h, 408 U. S . 564 ( 1972) and Per r v v . Si nder i nann, 408 U. S .

593 ( 1972) , whi ch est abl i shed " t he r i ght t o a name- cl ear i ng hear i ng f or a gover nment

empl oyee al l egedl y st i gmat i zed i n t he cour se of hi s di schar ge" .
251 Supr a, f oot not e 26, at p. 657 .
252 I bi d . , at p . 655 .

253 I bi d . , at p . 656.
254

I bi d . , at p . 670.
255 I bi d . , at p . 683.
256 I bi d . , at pp . 668- 669 .



The ef f ect of t he qual i f i ed i mmuni t y f or const i t ut i onal wr ongs com-
mi t t ed i n good f ai t h i s t hat deci si ons whi ch ext end const i t ut i onal pr ot ect i on
t o a new i nt er est have pr ospect i ve ef f ect onl y . Thi s r esul t i s appar ent l y
j ust i f i ed on t he basi s t hat const i t ut i onal l aw i s unpr edi ct abl e . Thus, Just i ce
Powel l , f or t he di ssent i ng j udges i n Owen, asser t ed .

( cl onst i t ut i onal l aw- i s what t he cour t s say i t i s and- as demonst r at ed by t oday' s
deci si on and i t s pr ecur sor , Monel l - even t he most pr esci ent l awyer woul d hesi t at e t o
gi ve a f i r m opi ni on on mat t er s not pl ai nl y set t l ed . Muni ci pal i t i es, of t en act i ng i n t he
ut most good f ai t h, may not know or ant i ci pat e when t hei r act i on or i nact i on wi l l be
deemed a const i t ut i onal vi ol at i on .

Ther e ar e t wo di f f i cul t i es wi t h t hi s appr oach . Fi r st , t her e i s l i t t l e at t empt t o
expl ai n why unpr edi ct abl e const i t ut i onal l awshoul d have onl y pr ospect i ve
ef f ect wher eas unpr edi ct abl e devel opment s i n t he common l aw oper at e
r est r ospect i vel y . 25& Second, i t di scour ages act i ons t o est abl i sh newconst i -
t ut i onal pr i nci pl es . The pl ai nt i f f may obt ai n a decl ar at i on of r i ght s but no
ot her r el i ef . I n addi t i on, t her e i s l i t t l e i ncent i ve f or gover nment t o t ake
i ni t i at i ve t o compl y wi t h const i t ut i onal guar ant ees unt i l a cour t decl ar es
t hat i t i s r equi r ed t o- do so . Gover nment s-. shoul dbe const ant l y scr ut i ni zi ng
t hei r of f i ci al pol i ci es t o i nsur e subst ant i al ; not mi ni mum, compl i ance wi t h
const i t ut i onal guar ant ees . Al t hough i t may wel l be unf ai r t o r equi r e i ndi -
vi dual of f i ci al s t o pr edi ct t he devel opment of const i t ut i onal l aw i n t he
cour se of car r yi ng out t hei r dut i es, i t i s ar guabl e t hat gover nment i t sel f
shoul d bear r esponsi bi l i t y f or i t s f ai l ur e t o meet const i t ut i onal st andar ds i n
i t s of f i ci al pol i ci es, i t s wel l - est abl i shed cust oms and t he deci si ons of i t s
di r ect i ng mi nds .

V. Measur i ng Damages f or a Const i t ut i onal Wr ong

The measur e of damages appr opr i at e t o r emedy a const i t ut i onal wr ong wi l l
depend upon t he pur pose t he r emedy i s desi gned t o_ser ve . I f t he cour t seeks
t o compensat e t he pl ai nt i f f , i t must deci de whet her t he pl ai nt i f f i s ent i t l ed t o
r ecover damages onl y f or consequent i al i nj ur y or al so f or t he i nf r i ngement
of hi s const i t ut i onal r i ght s per se, and, i f so, howt he val ue of t he r i ght or
t he cost of t he i nf r i ngement shoul d be assessed . I f t he pur pose of t he cour t
i s t o use damages t o det er f ut ur e i nf r i ngement s, t he cour t must assess, not
onl y t he ext ent of t he pl ai nt i f f ' s l oss, but al so t he nat ur e of t he def endant ' s
conduct and t he l i kel y ef f ect i veness of damages as a det er r ent t o ot her s i n a

257
I bi d . , at p . 669 .

	

.
258 I n Owen v . Ci t y of I ndependence, i bi d . , at p . 683zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA� Powel l J . di ssent i ng, st at ed:

. . . sui t s under s . 1983 t ypi cal l y i mpl i cat e evol vi ng const i t ut i onal st andar ds . A

good- f ai t h def ense i s much mor e i mpor t ant f or t hose act i ons t han i n t hose i nvol vi ng
or di nar y t or t l i abi l i t y . The dut y not t o r un over a . pedest r i an wi t h a muni ci pal bus i s f ar
l ess l i kel y t o change t han i s t he r ul e as t o what pr ocess, i f any, i s due t he bus dr i ver i f he
cl ai ms t he r i ght t o a hear i ng af t er di schar ge .

However , t he f act t hat t or t pr i nci pl es ar e l ess l i kel y t o change t han const i t ut i onal pr i nci pl es
does not expl ai n why def endant s shoul d be t r eat ed di f f er ent l y when t hey do change .
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l i ke posi t i on . I f t he cour t seeks t o awar d damages t o puni sh t he def endant ,

t hen, agai n, t he nat ur e of t he def endant ' s conduct wi l l be mat er i al .

The Uni t ed St at es Supr eme Cour t has di scussed some of t hese ques-
t i ons i n Car ey v . Pi phus . 259 a case i n whi ch st udent s suspended f r om
school wi t hout due pr ocess cl ai med damages pur suant t o sect i on 1983 of
t he Ci vi l Ri ght s Act , 1871, 226° f or i nf r i ngement of t hei r const i t ut i onal

r i ght s . The st udent s ar gued t hat t hey wer e ent i t l ed t o r ecover subst ant i al

non- puni t i ve damages f or t he deni al of due pr ocess even i f t he suspensi ons

wer e j ust i f i ed and even i f t hey coul d not pr ove t hat t hey had suf f er ed any

act ual damage f r om t he deni al of due pr ocess . 261 I n ot her wor ds, t hey

ar gued t hat t hey wer e ent i t l ed t o damages f or a deni al of a const i t ut i onal
r i ght per se, on t he basi s, f i r st , t hat t her e i s a need t o det er vi ol at i ons of

const i t ut i onal r i ght s, whi ch ar e i mpor t ant i n and of t hemsel ves ; and second

t hat , even i f t he pur pose of a sect i on 1983 damage awar d i s compensat i on,
ever y depr i vat i on of pr ocedur al due pr ocess coul d be pr esumed t o cause
some i nj ur y . 262

The Amer i can Supr eme Cour t r ej ect ed bot h ar gument s . Fi r st , t he

cour t hel d t hat t he basi c pur pose of sect i on 1983 i s compensat i on and t hat

t her e i s no evi dence t hat Congr ess i nt ended t o est abl i sh a det er r ent ot her
t han t hat i nher ent i n an awar d of compensat or y damages . 263 Second, t he
cour t r ef used t o pr esume t hat damages wi l l f l ow f r omever y depr i vat i on of

duepr ocess or t hat such damages as do occur woul d be di f f i cul t t o pr ove . 264

Accor di ngl y, i n t he absence of pr oof t hat t he pl ai nt i f f s had suf f er ed any

ment al or emot i onal di st r ess because of t he deni al of due pr ocess, 265 t he

cour t r ef used t o awar d compensat or y damages . However , because of " t he

i mpor t ance t o soci et y t hat pr ocedur al due pr ocess be obser ved" and i n

or der t o vi ndi cat e t he depr i vat i on of t he pl ai nt i f f ' s r i ght s, t he cour t hel d t hat

t he pl ai nt i f f s woul d be ent i t l ed t o nomi nal damages, not t o exceed one

dol l ar .
266

Thi s does not mean t hat t he Uni t ed St at es Supr eme Cour t wi l l never

pr esume damages t o f l ow f r omt he vi ol at i on of a const i t ut i onal r i ght . The

cour t emphasi zed : 267

. . . t he el ement s and pr er equi si t es f or r ecover y of damages appr opr i at e t o compen-

sat e i nj ur i es caused by t he depr i vat i on of one const i t ut i onal r i ght ar e not necessar i l y

appr opr i at e t o compensat e i nj ur i es caused by t he depr i vat i on of anot her . . . . t hese

259
Supr a, f oot not e 29 .

260
Supr a, f oot not e 10 .

261 Supr a, f oot not e 29, at p . 248 .
262 I bi d. , at p . 254 .
263 I bi d. , at pp . 254 and 256 .
264 I bi d . , at p . 263 .
2265 I bi d . , at p . 267 .
266

I bi d . , at pp . 266- 267 .
267

I bi d . , at pp . 264- 265 .



i ssues must be consi der ed wi t h r ef er ence t o t he nat ur e of t he i nt er est s pr ot ect ed by t he

par t i cul ar const i t ut i onal r i ght i n quest i on .

The Uni t ed St at es Supr eme Cour t ' s r ef usal t o pr esume t hat damage r esul t s
f r omvi ol at i on of a const i t ut i onal r i ght _conf or ms t o gener al common l aw

pr i nci pl es, but even at common l aw i t woul d be open t o a cour t t o awar d

damages f or i nt er f er ence wi t h an i mpor t ant const i t ut i onal r i ght wi t hout any

pr oof or pr esumpt i on t hat consequent i al damage f l ows f r om i t . I n any

event , i t woul d be open t o a Canadi an cour t exer ci si ng i t s j ur i sdi ct i on under

sect i on 24( 1) of t he Char t er t o awar d a r emedy f or vi ol at i on of a const i t u-

t i onal r i ght per se . I n Vespol i v . The Queen, 267a however , t he Feder al Cour t

of Appeal r ej ect ed a cl ai mf or damages f or i nf r i ngement of t he guar ant ee

agai nst unr easonabl e sear ch and sei zur e on t he gr ounds t hat i t coul d " f i nd
i n t he r ecor d no sol i d evi dence t hat t he appel l ant s r eal l y suf f er ed damages
as a consequence of t he i l l egal sei zur es" . The cour t concl uded, wi t hout
expl anat i on, t hat i t woul d not be appr opr i at e and j ust t o awar d damages i n

t hese ci r cumst ances .

A. Compensat or y Damages : Act ual and Pr esumed

At common l aw, damages ar e avai l abl e t o r edr ess consequent i al

i nj ur y or l oss f l owi ng f r omt he vi ol at i on of a r i ght , but i nt er f er ence wi t h t he

r i ght al one, wi t hout pr oof of ot her i nj ur y, i s gener al l y not compensabl e . 268

I n some cases i nj ur y wi l l be pr esumed, but t he pl ai nt i f f wi l l be awar ded

onl y nomi nal damages unl ess he can est abl i sh t he l i kel i hood t hat subst an-

t i al l oss was, suf f er ed . Thus l i bel s and sl ander s act i onabl e per se ar e

act i onabl e wi t hout pr oof of damage . 269 Act ual i nj ur y i s di f f i cul t t o pr ove

and t he ext ent of i t di f f i cul t t o assess except on t he basi s . of t he opi ni on and

j udgment of r easonabl e peopl e . 270 Because of t he nat ur e of t he wr ong,

damage i s pr esumed . Damage may al so be sai d t o be pr esumed wher e " t he

pl ai nt i f f est abl i shes t hat he has pr obabl y suf f er ed a l oss" , but t he l oss i s

di f f i cul t t o quant i f y . 27t Thus, " i n sever al ki nds of cases damages ar e sai d

t o be ` at l ar ge' , by whi ch i s meant t hat i t wi l l be pr esumed i n t he pl ai nt i f f ' s

f avour t hat he suf f er s a l oss even t hough pr eci se pr oof i s l acki ng" . 272

Wher e damages ar e pr esumed, t he pl ai nt i f f wi l l be awar ded onl y nomi nal
damages unl ess he can est abl i sh t he l i kel i hood t hat subst ant i al l oss was

suf f er ed . The Uni t ed St at es Supr eme Cour t , on t he basi s of common l aw

pr i nci pl es, pr oper l y f ound t hat , i n t he absence of any pr oof of act ual i nj ur y,

damages woul d be pr esumed onl y i f i t i s r easonabl y cer t ai n t hat t he

vi ol at i on of a par t i cul ar r i ght wi l l r esul t i n act ual i nj ur y and t he i nj ur y

267a ( 1984) , 84 D. T . C. 6489, at p . 6491 .
268 H. McGr egor , Damages ( 14t h ed . , 1980) , par a . 260 .
269 A. M. Li nden, Canadi an Tor t Law ( 3r d edn . , 1982) , pp . 687, 689- 691 .
270

McGr egor , op . ci t . , f oot not e 268, par as . 263, 1522- 1523 .
271 Waddams, op . ci t . , f oot not e 106, par a . 1053 .
272 I bi d . , par a. 1058 .
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woul d be di f f i cul t t o pr ove . The cour t mi ght f i nd t hese condi t i ons ar e met

wi t h r espect t o i nf r i ngement s of some const i t ut i onal r i ght s, but i t qui t e

r i ght l y r ef used t o pr esume t hat act ual i nj ur y wi l l r esul t f r omever y deni al of

due pr ocess .
273 Fur t her , i t was not open t o t he cour t t o assess damages at

l ar ge on t he basi s t hat t he i nj ur y suf f er ed by t he pl ai nt i f f s was not suscept i -

bl e of pr eci se pr oof si nce t he pl ai nt i f f s had not est abl i shed even a possi bi l -

i t y t hat t hey had suf f er ed act ual i nj ur y . Accor di ngl y, on t he basi s of

common l aw pr i nci pl es, t he Uni t ed St at es Supr eme Cour t ' s deci si on i n

Car ey v . Pi phus i s unassai l abl e .

Nonet hel ess, t he pr i nci pl es devel oped t o bal ance t he pr ot ect i on of

pr i vat e i nt er est s agai nst t he f r eedom of act i on of ot her pr i vat e per sons,

shoul d not necessar i l y appl y t o const i t ut i onal l y pr ot ect ed r i ght s . When a

per son' s const i t ut i onal r i ght s or f r eedoms have been i nf r i nged or deni ed,

he shoul d be ent i t l ed t o a r emedy whi ch vi ndi cat es hi s r i ght s- not sol el y on

t he basi s t hat he has suf f er ed some consequent i al i nj ur y, but f or t he

vi ol at i on of t he r i ght i t sel f . As Amer i can comment at or s have ar gued,

" [ t ] he common l aw t or t model has t he cour t s f i nd val ue i n t he somet i mes

i nsi gni f i cant col l at er al consequences of t he vi ol at i on of t he const i t ut i onal

r i ght s but i gnor es t he pr i mar y val ue of t he r i ght i t sel f ' . ' ' 4 Li mi t i ng

damages t o consequent i al i nj ur i es not onl y det r act s f r omt he vi ndi cat i on of

const i t ut i onal r i ght s but al so under mi nes t hei r det er r ence val ue :

I n t he due pr ocess cont ext , f or exampl e, t her e i s l ess i ncent i ve t o ext end a pr i or

hear i ng i f damages wi l l be awar ded onl y when a cour t det er mi nes af t er t he f act t hat an

admi ni st r at i ve hear i ng woul d have l ed t o a di f f er ent r esul t . Si mi l ar l y, t he i ncent i ve

of f er ed l awenf r cement of f i cer s t o abst ai n f r om el ect r oni c sur vei l l ance di mi ni shes i f

i t i s made a f unct i on of t hei r conf i dence t hat l i t t l e act ual i nj ur y wi l l be i nf l i ct ed . The

pr ospect t hat val uabl e ent i t l ement s t o pr i vacy wi l l be compr omi sed may be saf el y

i gnor ed . 275

B. Nomi nal Damages

One of t he pur poses of a damages awar d i n a const i t ut i onal t or t case i s

t o vi ndi cat e const i t ut i onal r i ght s . I n Car ey v . Pi phus, wher e t he pl ai nt i f f ' s

r i ght s had been i nf r i nged but t hey had pr oven no act ual damage, and t he

cour t was not pr epar ed t o pr esume damage, t he cour t awar ded nomi nal

damages f or t hi s pur pose . Such an awar d i s not sol el y an abst r act vi ct or y-

i t may be accompani ed by an i mpor t ant awar d of cost s . '- " Nonet hel ess i t

const i t ut es a di si ncent i ve t o pr i vat e enf or cement of const i t ut i onal r i ght s

273
Car ey v . Pi phus, supr a, f oot not e 29, at p . 263 .

274
Not e, Damage Awar ds f or Const i t ut i onal Tor t s : A Reconsi der at i on af t er Car ey v .

Pi phus, l oc . ci t . , f oot not e 15, at p . 980 . See al so Love, l oc . ci t . , f oot not e 116, at pp .

1259- 1266 .
275 Not e, Damage Awar ds f or Const i t ut i onal Tor t s : A Reconsi der at i on af t er Car ey v .

Pi phus, l oc . ci t . , f oot not e 15, at pp . 982- 983 .
276

Ci vi l Ri ght s At t or ney' s Fees Awar ds Act of 1976, Pub . L. 94- 559, 90 St at . 2641,

amendi ng 42 U. S. C. , s . 198 . See Love, l oc . ci t . , f oot not e 116, at p . 1272 .



t hr ough l i t i gat i on . 277 The pl ai nt i f f r ecover s not hi ng except t he sat i sf act i on
of pr ovi ng t hat hi s r i ght s wer e i nf r i nged . To achi eve t hat sat i sf act i on, he
has i nvest ed subst ant i al t i me, ener gy and r esour ces . Even i f cost s wer e

. awar ded on a sol i ci t or and cl i ent scal e, t he pl ai nt i f f woul d not be compen-

sat ed f or t he f ul l cost of enf or ci ng hi s r i ght s, l et al one awar ded anyt hi ng f or
t he vi ol at i on of t hem.

C. Damages f or Vi ol at i on of a Const i t ut i onal Ri ght

The usual pr i nci pl es of damages at common l aw do not pr ovi de
appr opr i at e or j ust r edr ess f or vi ol at i ons of const i t ut i onal r i ght s . Act ual and
pr esumed damages pr ovi de compensat i on onl y f or consequent i al damage
whi ch f l ows f r omvi ol at i on of ar i ght . Nomi nal damages vi ndi cat e t he r i ght
i t sel f , but do l i t t l e t o r edr ess or det er i t s i nf r i ngement . Accor di ngl y, cour t s

exer ci si ng r emedi al j ur i sdi ct i on under sect i on 24( 1) of t he Char t er shoul d
not be bound by t he usual common l aw pr i nci pl es of t he measur ement of

damages . Wher e appr opr i at e, cour t s shoul d awar d subst ant i al damages f or
t he vi ol at i on of const i t ut i onal r i ght s i n t hemsel ves . I n doi ng so, t hey woul d
not be wi t hout pr ecedent . The House of Lor ds hel d, i n Ashby v . Whi t e, 278
t hat a pl ai nt i f f has an act i on i n damages agai nst a r et ur ni ng of f i cer who
deni es hi s r i ght t o vot e i n Par l i ament ar y el ect i ons, even t hough t he pl ai nt i f f
has suf f er ed no damage ot her t han t he i nf r i ngement of hi s r i ght s . I n
di ssent i ng r easons, whi ch wer e adopt ed by t he maj or i t y i n t he House of
Lor ds, Chi ef Just i ce Hol t emphasi zed t he f undament al i mpor t ance of t he
r i ght t o vot e : 279

The r i ght of vot i ng at t he el ect i on of bur gesses i s a t hi ng of t he hi ghest i mpor t ance,

ol t C. J . emphasi zed t he i mpor t ance of pr ovi di ng a r emedy t o r edr ess
i nf r i ngement of t he r i ght , bot h t o vi ndi cat e t he r i ght 28° and det er publ i c
of f i cer s f r omf ut ur e i nf r i ngement s . 281 He r ej ect ed t he vi ew t hat damages

ar e awar ded t o r edr ess onl y pecuni ar y i nj ur y, r el yi ng on ot her t or t act i ons
i n assaul t , t r espass and sl ander whi ch pr ovi de r edr ess f or i nt er f er ence wi t h
t he pl ai nt i f f ' s i nt er est s . 282 I n subsequent cases, Ashby v . Whi t e has been
hel d t o pr ovi de f or damages wi t hout pr oof of act ual l oss f or i nvasi on of an

and so gr eat a pr i vi l ege, t hat i t i s a gr eat i nj ur y t o depr i ve t he pl ai nt i f f of i t .

277 Love, i bi d. , at p . 1273 .
278 2 Ld . Raym. 938, 92 E. R. 126 ( K. B. ; H. L . ) .
279 I bi d . , at pp . 953 ' ( Ld . Raym. ) , 135 ( E . R. ) .
280 I bi d . , at pp . 953 ( Ld . Raym. ) , 136 ( E . R . ) :

I f t he pl ai nt i f f has a r i ght , he must of necessi t y have a means t o vi ndi cat e and mai nt ai n

i t , and a r emedy i f he i s i nj ur ed i n t he enj oyment of i t ; and i ndeed i t i s a vai n t hi ng t o,

i magi ne a r i ght wi t hout a r emedy ; f or want of r i ght and want of r emedy ar e r eci pr ocal .
281 I bi d. , at pp . 956 ( Ld . Raym. ) , 137 ( E. R. ) :
I f publ i c of f i cer s wi l l i nf r i nge men' s r i ght s, t hey ought t o pay gr eat er damages t han
ot her men, t o det er and hi nder ot her of f i cer s f r om t he l i ke of f ences .

282 16i d. , at pp . ' 955 ' ( Ld . Raym) , 137 ( E. R . ) .
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absol ut e r i ght 283 or a common l aw r i ght whi ch i s al so a publ i c r i ght . 284

Si nce const i t ut i onal r i ght s ar e publ i c r i ght s, i t i s ar guabl e t hat , even

wi t hout r el yi ng on sect i on 24( t ) of t he Char t er , damages ar e avai l abl e t o

r edr ess t hei r i nf r i ngement per se . Accor di ngl y, i t i s open t o a cour t t o f i nd

t hat i t i s j ust and appr opr i at e t o awar d damages f or i nf r i ngement of a

const i t ut i onal r i ght wi t hout pr oof of act ual l oss .

The Uni t ed St at es Supr eme Cour t has r ecogni zed t hat , at l east wher e

vot i ng r i ght s ar e concer ned, a pl ai nt i f f whose r i ght s have been i nf r i nged i s

ent i t l ed t o damages wi t hout pr oof of act ual l oss . 2" Ther e does not appear

t o be any per suasi ve r eason why t hi s appr oach shoul d not be appl i ed t o

i nf r i ngement s of ot her const i t ut i onal r i ght s .

I f damages ar e awar ded f or vi ol at i on of a const i t ut i onal r i ght per se,

how can t hey be quant i f i ed? Amer i can comment at or s have suggest ed t hat

" Congr ess coul d aut hor i ze r ecover y of a l i qui dat ed sum, guar ant ee r ecov

er y of a mi ni mum amount , or gr ant t he t r i er of f act di scr et i on t o al l ow

r ecover y wi t hi n a speci f i ed r ange" . 286 Wi t hi n t hei r r espect i ve l egi sl at i ve

aut hor i t y, i t woul d be open t o Par l i ament and t he pr ovi nci al l egi sl at ur es t o

enact such st at ut or y mi ni mum r emedi es . I t i s al so open t o t he cour t s t o

devel op gui del i nes f or t he quant um of such awar ds . The appr opr i at e

amount woul d be " nei t her so smal l as t o t r i vi al i ze t he r i ght nor so l ar ge as

t o pr ovi de a wi ndf al l " . 287

283 See Embr ey v . Owen ( 1851) , 6 Exch . 353) at p . 368, 155 E. R. 579, at p . 585;

Canadi an I r onwor ker s Uni on No . 1 v . I nt er nat i onal Uni on Local 97 et al . ( 1968) , 63

W. W. R. 377, at pp . 379 et seq . ( B . C . S. C . ) ; see al so Zani ul i nski v . The Queen [ 1956-

19601, Ex . C. R. 175, at p . 189, ( 1957) , 10 D. L. R . ( 2d, ) 685, at p . 698 ( Exch . Ct . ) ; Or char d

et al . v . Tunney, [ 1957] S. C. R. 436, at p. 447, ( 1957) , 8 D. L . R. ( 2d) 273, at p. 283 .

- $4 See Chaf f er s v . Gol dsmi d, [ 18941 1 Q. B . 186 ( Q. B. D . ) ; Bl uechel and Smi t h v .

Pr ef abr i cat ed Bui l di ngs Li mi t ed and Thomas, [ 1945] 2 D. L. R 725, at pp . 727 et seq . ,

[ 1945] 2 W. W. R. 309, at pp . 312 et seq . ( B . C. S. C. ) . Not e, however , t hat i n The Boar d of

Gover nor s of t he Seneca Col l ege of Appl i ed Ar t s and Technol ogy v . Bhadaur i a, supr a,

f oot not e 85, at pp . 191 ( S. C. R. ) , 201 ( D. L . R . ) , Laski n C. J . C. , f or t he cour t , not ed wi t h

r espect t oAshby v . Whi t e t hat " t her e was a pr opr i et ar y aspect t o t he r i ght t o vot e" . He al so

r ef er s t o subsequent Engl i sh aut hor i t y i n whi ch t he pr i nci pl e i n Ashby v . Whi t e i s used t o

suppor t an awar d of nomi nal damages . See al so McGr egor , op . ci t . , f oot not e 268, par a .

303 .
285 Not e, Damage Awar ds f or Const i t ut i onal Tor t s : A Reconsi der at i on Af t er Car et ' v .

Pi phus, l oc . ci t . , f oot not e 15, at pp . 968- 970 .
=s6 Love, l oc . ci t . , f oot not e 116, at p . 1284 ; see al so Not e, Damage Awar ds f or

Const i t ut i onal Tor t s : AReconsi der at i on Af t er Car et ' v . Pi phus, i bi d . , at pp . 988- 90 ; W. W.

Cal l , Money Damages f or Unconst i t ut i onal Sear ches : Compensat i on or Det er r ence, [ 1972]

Ut ah L. Rev . 276, at p . 281, not e 29 ; Not e, Measur i ng Damages f or Vi ol at i ons of

I ndi vi dual s' Const i t ut i onal Ri ght s ( 1974) , 8 Val par ai so L. Rev . 357 .
287 Pi phus v . Car ev, 545 F. 2d 30, at p. 32 ( 7t h Ci r . 1976) , r ev' d, 435 U. S . 247

( 1978) .



D. Puni t i ve Damages

The r ol e- of puni t i ve damages at common l aw i s t o puni sh t he def en-
dant f or " hi gh- handed, mal i ci ous conduct showi ng a cont empt of t he

pl ai nt i f f ' s r i ght " , and " t o make an exampl e of t he def endant i n or der t o

det er ot her s f r omcommi t t i ng such t or t s" . 288 Af t er suggest i ng i n di ct a i n

sever al cases 2x9 t hat puni t i ve damages may be avai l abl e i n an appr opr i at e
case t o det er or puni sh vi ol at i ons of const i t ut i onal r i ght s, t he Uni t ed St at es
Supr eme Cour t has r ecent l y deci ded t he i ssue . I n Smi t h v . Wade ' 290

an
i nmat e of a r ef or mat or y f or yout hf ul f i r st of f ender s sued a r ef or mat or y

guar d f or damages under sect i on 1983 on t he basi s t hat hi s Ei ght h Amend-
ment r i ght t o be f r ee f r omcr uel and unusual puni shment had been vi ol at ed .
He al l eged t hat he had been har assed, beat en and sexual l y assaul t ed by hi s

cel l mat es . Because t he guar d was pr ot ect ed by qual i f i ed i mmuni t y, 291 t he

t r i al j udge i nst r uct ed t he j ur y t hat he woul d be l i abl e onl y i f " ' gr oss
negl i gence' ( def i ned as ` a cal l ous i ndi f f er ence or a t hought l ess di sr egar d
f or t he consequences of one' s act or f ai l ur e t o act ' ) or ` egr egi ous f ai l ur e t o
pr ot ect " ' t he pl ai nt i f f wer e est abl i shed . The t r i al j udge i nst r uct ed t hat
vi r t ual l y t he same t est woul d suppor t an awar d of puni t i ve damages . 292 The

avai l abi l i t y of puni t i ve damages was chal l enged i n t he Supr eme Cour t . The
cour t hel d t hat , i n an act i on under sect i on 1983, puni t i ve damages wi l l be
avai l abl e, as t hey ar e at common l aw, not onl y when t he def endant ' s
conduct i s mot i vat ed by evi l mot i ve or i nt ent , but al so when i t i nvol ves
r eckl ess or cal l ous i ndi f f er ence t o t he pl ai nt i f f ' s f eder al l y pr ot ect ed
r i ght s .

293
The cour t f ur t her hel d t hat such r eckl essness i s suf f i ci ent t o

suppor t puni t i ve damages even when i t i s al so t he st andar d on whi ch
l i abi l i t y f or - compensat or y damages i s det er mi ned under sect i on 1983 . _

294

Just i ce Br ennan, f or t he maj or i t y, not ed t hat i n awar di ng puni t i ve
damages " [ t ] he f ocus i s on t he char act er of t he t or t f easor ' s conduct -
whet her i t i s t he sor t t hat cal l s f or det er r ence and puni shment over and

above t hat pr ovi ded i n compensat or y awar ds" . 295 The avai l abi l i t y of
puni t i ve damages i s par t i cul ar l y i mpor t ant as a r emedy f or const i t ut i onal

i nf r i ngement s i n Amer i can l aw. I n Car l son v . Gr een, 296 Br ennan J . had

not ed :

288
Li nden, op . ci t . , f oot not e 269, pp . 51- 52 .

289 See, f or exampl e, Newpor t v . Fact Concer t s, I nc . , 453 U. S . 247, at pp . 269- 270
( 1981) ; Car l son v . Gr een, supr a, f oot not e 30, at p. 22 and not e 9 ; Car ey v . Pi phus, supr a,
f oot not e 29, at p . 257, not e 11 .

290
supr a, f oot not e 111 .

291
See t he t ext accompanyi ng f oot not es 211- 213, supr a .

292 Supr a, f oot not e 111, at p . 1628 .
293 I bi d. , at pp . 1631- 1637 .
294 I bi d. , at pp . 1638- 1640 .
295

I bi d. , at p . 1639 .
296

Supr a, f oot not e 30, at p . 22, not e 9.
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Af t er Car et ' puni t i ve damages may be t he onl y si gni f i cant r emedy avai l abl e i n some

s . 1983 act i ons wher e const i t ut i onal r i ght s ar e mal i ci ousl y vi ol at ed but t he vi ct i m

cannot pr ove compensabl e i nj ur y .

Even i n Engl and, wher e t he House of Lor ds has hel d t hat puni t i ve damages

ar e not gener al l y avai l abl e, t hey ar e r et ai ned t o deal wi t h cases of oppr es-

si ve, ar bi t r ar y or unconst i t ut i onal act i ons by ser vant s of gover nment . Thi s

except i on i s j ust i f i ed on t he basi s t hat " ser vant s of t he gover nment ar e al so

ser vant s of t he peopl e and t he use of t hei r power must al ways be subor di -

nat e t o t hei r dut y of ser vi ce" .
297

I n Canada, puni t i ve damages ar e not

si mi l ar l y r est r i ct ed ' 29' and t hey shoul d be avai l abl e i n par t i cul ar l y egr e-

gi ous cases of const i t ut i onal i nf r i ngement .

Ther e ar e a number of pr obl ems wi t h puni t i ve damages . 299
As a

puni shment , puni t i ve damages ar e anomal ous wi t hi n t or t l aw, whi ch

ot her wi se seeks onl y t o compensat e i nj ur y and vi ndi cat e r i ght s ; t hey exact a

puni shment wi t hout t he pr ot ect i ons t he cr i mi nal l aw woul d af f or d ; t hey can

l ead t o mul t i pl e sanct i oni ng ; t hey ar e di f f i cul t t o assess ; and t hey r esul t i n a

wi ndf al l t o t he pl ai nt i f f . On t he ot her hand, t hey may pr ovi de i ncent i ve f or

per sons wr onged by t he act i ons of of f i ci al s t o t ake pr i vat e act i on t o enf or ce

t he const i t ut i on agai nst t hem, and t hus may be ef f ect i ve i n det er r i ng as wel l

as puni shi ng of f i ci al mi sconduct .

Shoul d puni t i ve damages be avai l abl e agai nst gover nment s? Do t hey

ser ve a usef ul pur pose as a puni shment or det er r ent agai nst gover nment s?

The avai l abi l i t y of puni t i ve damages may pr ovi de added i ncent i ve f or

el ect ed gover nment of f i ci al s t o i nsur e t hat t he most egr egi ous unconst i t u-

t i onal pol i ci es ar e avoi ded . Ot her wi se, t hey may be hel d account abl e t o an

el ect or at e concer ned about t he t ax i ncr eases whi ch ar e r equi r ed i n or der t o

pay subst ant i al damage awar ds . Never t hel ess, t he mai n pur pose of puni t i ve

damages i s t o puni sh, and accor di ngl y such an awar d i s most ef f ect i ve i f i t

i s bor ne by t hose who have commi t t ed t he wr ongf ul act . I f puni t i ve

damages ar e awar ded agai nst gover nment s, t hi s bur den wi l l be shi f t ed t o

t he publ i c at l ar ge . For t hi s r eason, t he Uni t ed St at es Supr eme Cour t has

hel d t hat puni t i ve damages shoul d not be awar ded agai nst muni ci pal

gover nment s . 300

29.
Rookes v . Bar nar d, supr a, f oot not e 106, at pp . 1226 ( A. C. ) , 410 ( Al l E. R. ) . See

al so Cassel l &Co . v, Br oome, [ 1972] A. C. 1027, at p . 1130, [ 19721 1 Al l E. R. 801, at

p . 873 ( H. L . ) .
298 Waddams, op . ci t . , f oot not e 106, par as . 979- 987 .
' 99

For di scussi ons of puni t i ve damages see Waddams, i bi d . , par as . 979- 987 ; M. P .

Feeney, Puni f i ve Damages i n Const i t ut i onal Tor t Act i ons ( 1982) , 57 Not r e Dame Lawyer

530 ; J . D . Ghi ar di , The Case Agai nst Puni t i ve Damages ( 1972) , 8 For um 411 ; Not e, I n

Def ence of Puni t i ve Damages ( 1980) , 55 N. Y. U . L. Rev . 303 .
30o Newpor t v . Fact Concer t s, I nc . , supr a, f oot not e 289. St at e gover nment s ar e

i mmune f r om sui t under s . 1983 : see t ext accompanyi ng f oot not es 24- 25, 100, supr a . The

Uni t ed St at es i s i mmune f r om sui t except t o t he ext ent t hat i t has wai ved l i abi l i t y : see t ext

accompanyi ng f oot not es 68- 71, 99, supr a . Under t he Feder al Tor t Cl ai ms Act , puni t i ve

damages ar e not avai l abl e agai nst t he Uni t ed St at es : 28 U. S. C. , s . 2674.



E. Concl usi on

At ' t he ver y l east , t he vi ct i m of a const i t ut i onal wr ong shoul d be

ent i t l ed t o r ecover nomi nal damages but such an awar d wi l l do l i t t l e t o

enf or ce t he const i t ut i on or det er i nf r i ngement of i t . I t i s ar guabl e t hat at

common l aw a cour t may awar d damages f or an i nt er f er ence wi t h a

const i t ut i onal r i ght even i n t he absence of act ual damage, and cer t ai nl y a

cour t act i ng under sect i on 24( 1) of t he Char t er has aut hor i t y t o make such

an awar d. Par l i ament and t he pr ovi nci al l egi sl at ur es coul d speci f y a mi ni -

mumamount f or such damages or t he cour t s coul d devel op a sui t abl e

mi ni mumawar d. I n addi t i on, t he vi ct i m of a const i t ut i onal wr ong shoul d

be ent i t l ed t o compensat i on f or t he consequent i al i nj ur i es caused by t he

i nf r i ngement . Wher e t he def endant ' s conduct has been mot i vat ed by

mal i ce or i nvol ves r eckl ess or cal l ous i ndi f f er ence t o t he pl ai nt i f f ' s const i -

t ut i onal r i ght s, a f ur t her awar d of puni t i ve damages shoul d al so be avai l -

abl e .

Concl usi on

Acl ai mi n damages i s an i mpor t ant r emedy i n const i t ut i onal l aw, not onl y

as a means of compensat i ng vi ct i ms of i nf r i ngement s, but al so as a means

of enf or ci ng const i t ut i onal r i ght s . Wher e no decl ar at or y, i nj unct i ve or

def ensi ve r emedy i s avai l abl e, a cl ai mi n damages may be t he onl y vehi cl e

f or vi ndi cat i ng a past i nf r i ngement of a const i t ut i onal guar ant ee . Even

wher e ot her r emedi es ar e avai l abl e, damages may be appr opr i at e t o com-

pensat e t he vi ct i mof a const i t ut i onal wr ong and pr ovi de a means of hol di ng

wr ongdoer s account abl e .

The damages r emedy i s wel l - known at common l aw, and t hi s f ami -

l i ar i t y poses bot h a danger and a chal l enge . The danger i s t hat pr i nci pl es f or

det er mi ni ng ent i t l ement t o and val ui ng damages, desi gned t o accommo

dat e conf l i ct i ng pr i vat e l aw i nt er est s, may, when appl i ed t o const i t ut i onal

cl ai ms, under mi ne t he ef f ect i veness of damages as a means of vi ndi cat i ng,

compensat i ng and det er r i ng const i t ut i onal wr ongs . The chal l enge i s t o

r eassess convent i onal damages pr i nci pl es and mol d t hem t o devel op an

ef f ect i ve means of r edr essi ng const i t ut i onal i nf r i ngement s . I n par t i cul ar ,

t est s of causat i on and pr i nci pl es f or assessi ng t he measur e of damages must

be r e- exami ned, and t he scope of i mmuni t y def ences must be assessed . I n

t hi s pr ocess, t he i nt er est s of t he i ndi vi dual whose r i ght s have been i nf r i ng-

ed, suppor t ed by t he i nt er est of soci et y as a whol e i n enf or ci ng const i t ut i on-

al r i ght s, must be bal anced agai nst t he needs of ef f ect i ve gover nment .

I n addr essi ng t hese i ssues, Canadi an cour t s can l ear n f r omAmer i can

exper i ence . However , j ust as common l aw pr i nci pl es shoul d not be aut o-

mat i cal l y appl i ed t o r emedi es under t he Canadi an Char t er of Ri ght s and

Fr eedoms, nei t her shoul d Amer i can const i t ut i onal pr ecedent s be aut omat i -

cal l y f ol l owed . Canadi an cour t s have mor e di scr et i on t han t hei r Amer i can

count er par t s t o devel op ef f ect i ve const i t ut i onal r emedi es . They ar e subj ect
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t o f ewer const r ai nt s and can avoi d t he di f f i cul t i es whi ch have under mi ned

t he ef f ect i veness of t he damages r emedy i n Amer i can const i t ut i onal l aw.

Thi s i s not necessar i l y t o advocat e an " act i vi st " r ol e f or t he cour t s .

The scope f or j udi ci al i nt er vent i on i n mat t er s whi ch woul d ot her wi se be l ef t

t o democr at i c pr ocesses wi l l depend on t he r ange of i nt er est s whi ch t he
cour t s det er mi ne ar e pr ot ect ed by const i t ut i onal guar ant ees, t hei r deci si ons

as t o whose act i ons ar e subj ect t o t he Char t er , and t he wi l l i ngness of
Par l i ament and t he l egi sl at ur es t o use t hei r over r i de power s t o di spl ace
t hese j udgment s . Nonet hel ess, r emedi al i ssues al so pr esent an oppor t uni t y
f or conf i ni ng t he i mpact of j udi ci al deci si ons . I n det er mi ni ng whet her i t i s
appr opr i at e andj ust t o af f or d a r emedy t o r edr ess i nf r i ngement of a r i ght , a

cour t det er mi nes whet her i t wi l l i mpl ement and enf or ce guar ant eed r i ght s

and f r eedoms . However , i t woul d sur el y bot h r ef l ect and gener at e pr of ound
cyni ci sm i f cour t s decl ar e i nt er est s t o be const i t ut i onal l y pr ot ect ed but use
t he r emedi al di scr et i on t o cur b t he i mpact of such decl ar at i ons . I n ot her
wor ds, r emedi es shoul d not be t he vehi cl es of j udi ci al r est r ai nt . I nsof ar as

i nt er est s ar e decl ar ed t o be const i t ut i onal l y pr ot ect ed, ef f ect i ve r emedi es
shoul d be made avai l abl e t o r edr ess t hei r i nf r i ngement .

An ef f ect i ve r emedy i n damages under sect i on 24( 1) of t he Canadi an

Char t er of Ri ght s and Fr eedoms wi l l be one whi ch r edr esses t he i nf r i nge-

ment of a guar ant eed r i ght as wel l as compensat i ng f or t he consequent i al

damages whi ch f l ow f r om t he i nf r i ngement . I t wi l l be avai l abl e agai nst

gover nment of f i ci al s who per pet r at e or ar e r esponsi bl e f or t he i nf r i nge-

ment , but not i f t hey act ed i n good f ai t h i n r el i ance on t he t hen cur r ent st at e

of const i t ut i onal l aw. I t wi l l be enf or ceabl e agai nst gover nment on t he basi s

of vi car i ous l i abi l i t y or , wher e gover nment i t sel f has aut hor i zed t he i n-

f r i ngement , agai nst t he gover nment di r ect l y . I n t hi s f ashi on, vi ct i ms wi l l

be compensat ed, gover nment of f i ci al s wi l l be hel d account abl e but pr o-

t ect ed i n t he good f ai t h exer ci se of t hei r dut i es, and gover nment s wi l l be

r esponsi bl e f or put t i ng t hei r l aws, pol i ci es and oper at i ons i n or der . To t he

ext ent t hat t he bur den ul t i mat el y f al l s on t axpayer s, i t must be accept ed as a

cost of t he gover nment ent er pr i se conduct ed f or t hei r benef i t and as a

j ust i f i abl e expendi t ur e i n r ecogni t i on of r i ght s whi ch ar e, by def i ni t i on,

f undament al .
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