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An analysis of adjudicated divorce decisions in two Chinese provinces
reveals the extent to which and the reasons why Chinese courts subvert
the global legal norms they symbolically embrace. In China, uncon-
tested no-fault divorces are readily attainable outside the court system.
Courts, by contrast, granted divorces in fewer than half of the cases they
adjudicated. Despite an abundance of formal legal mechanisms de-
signed to provide relief to victims of marital abuse, a plaintiff’s claim
of domestic violence did not increase the probability a court granted a
divorce request. Chinese courts’ highly institutionalized practice of
denying first-attempt divorce petitions and granting divorces on sub-
sequent litigation attempts disproportionately impacts women and
has spawned a sizable population of female marital-violence refugees.
These findings carry substantive and theoretical implications con-
cerning the limits and possibilities of the local penetration of global le-
gal norms.

A 27-year-old female plaintiff from a village in Huojia County, Henan Prov-
ince, seeking to divorce her husband in court supported her claim of marital
abuse with medical documentation showing a diagnosis of a vertebral frac-
ture. In his defense statement, her husband rebutted, “I did not beat the
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plaintiff very often, and I do not consent to divorce.” In its holding, the court
stated, “After marrying, plaintiff and defendant fought over trivial matters,
which even triggered physical beatings. However, on the basis of this trial,
marital affection has not declined to the level of total breakdown. There is
still hope for them to reconcile, reunite, and continue living together” (Deci-
sion 216758, Huojia County People’s Court, Henan Province, October 12,
2009).

Chinese courts adjudicate over 500,000 contested divorce petitions per
year (Ministry of Civil Affairs of China, various years), perhaps one quarter
of which, like the above case, involve claims of violence and other forms of
abuse (Chen and Duan 2012; Li 2015b). Such cases, which are initiated
more often than not by women, more often than not result, also like the
above case, in a court ruling to preserve rather than to dissolve the marriage
(Ministry of Civil Affairs of China, various years; Xu 2007). In this article,
using a new and underutilized source of court decisions, I show that Chinese
courts’ long-standing practice of denying divorce requests on the first at-
tempt (He 2009) has intensified since the mid-2000s and that China’s judi-
cial clampdown on divorce has disproportionately impacted women.

Sociologists have argued that country-level divorce rates are unleashed by
both the ratification of international treaties that promote women’s rights
and gender-equal national divorce laws that conform to global norms and val-
ues (Wang and Schofer 2018). In China, a more than threefold surge in the an-
nual volume of divorces since the year 2000 is attributable almost entirely to an
explosion in the routine, administrative processing of uncontested, mutual con-
sent divorces outside the court system in local civil affairs bureaus (Ministry of
Civil Affairs of China, various years). It would be a mistake, however, to con-
clude that divorce is increasingly accessible and routine for everyone. We will
see in this article that the doubling of China’s crude divorce rate from 1.5 to
3.0 per 1,000 population between 2006 and 2015 (Ministry of Civil Affairs of
China, various years; Zhou 2017) obscures durable local institutional forces
militating against China’s own laws promoting gender equality and the free-
dom of divorce.

Although courts contribute only a small share of all of China’s more than
4 million divorces processed annually in recent years (Ministry of Civil Affairs
of China 2018, various years), they are the only place where people can take
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contested, unilateral, ex parte divorce requests that often stem from domestic
violence. Courts contribute only a small and shrinking share of divorces in
part because they have become increasingly averse to granting adjudicated
divorces. Between 2000 and 2016, the annual number of divorce requests
courts granted through adjudication shrank by 11%, while the annual number
of divorce requests denied by court adjudication rose by 176% (Ministry of
Civil Affairs of China, various years). Divorce in China both illuminates
and obfuscates the limits and possibilities of “world society’s” influence on
the freedom of divorce.

By both design and coincidence, Chinese family law embodies core world
society norms: general world society norms of secular individualism, uni-
versalism, and scientific rationality and particular world society norms of
equal rights to marriage and divorce (Boli and Thomas 1997; Meyer et al.
1997; Boyle and Meyer 1998; Boli and Lechner 2001; Wotipka and Ramirez
2008; Wang and Schofer 2018). As we will see, in the Chinese context of di-
vorce litigation, world society norms coexist with and are neutralized by or-
thogonal institutional logics of social stability and judicial efficiency. I argue
that Chinese judges’ tendency to deny first-attempt divorce petitions and to
grant subsequent petitions—a phenomenon I call the “divorce twofer”—
stems from three institutional sources unrelated to world society: a political
ideology that emphasizes family preservation, heavy court dockets, and
performance evaluation systems that motivate judges to support political
priorities. I also argue that judges’ unequal treatment of female and male
plaintiffs stems from a fourth institutional logic inconsistent with world
society: patriarchy.

For women seeking relief from abusive husbands, courts are not the so-
lution but rather part of the problem. I argue that the key to understanding
the marginal relevance of marital violence in Chinese divorce adjudication
despite its importance in official state rhetoric and black-letter law lies in
countervailing legal standards, institutional norms, and practices that over-
whelm China’s more prominent ceremonial commitments to protect vul-
nerable women. By privileging a no-fault legal standard of the “breakdown
of mutual affection” over competing fault-based legal standards of spousal
wrongdoing, including domestic violence, courts themselves are an obstacle
to women’s freedom of divorce.

In China, fault-based legal standards, known as “faultism,” are consistent
with global norms about protecting female victims of marital violence and
support granting divorces in cases such as the one in the opening vignette.
Competing no-fault legal standards, known as “breakdownism,” are consis-
tent with local norms about protecting the institution of marriage, social sta-
bility, and the interests of judges and support denying divorces in such cases.
China thus offers an opportunity to assess directly the relative importance of
competing norms and practices—some consistent with and some antithetical
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to world society models. Scholars in the world society tradition, sometimes
referred to as the “Stanford school of sociological institutionalism” (True
and Mintrom 2001; Haley and Haley 2016), focus on the “strong commonal-
ities in international discourses on a wide range of topics, from human rights
to environmentalism” (Schofer et al. 2012, p. 59). To borrow the conceptual
language of Heimer (1999) and Edelman (2016), we will see that China’s
domestic fault-based standards consistent with world society norms are
“symbolic laws” containing “symbolic rights” that, in a twist of tragic irony,
have largely failed to penetrate its own civil courts, whereas the routine prac-
tice of using a countervailing no-fault standard to deny the petitions of plain-
tiffs seeking to dissolve abusive marriages has largely stuck.

The findings I present from an empirical analysis of almost 150,000 court
adjudications of divorce petitions spanning eight years from two Chinese
provinces, Henan and Zhejiang, show that courts subvert the very legal
principles of divorce rights and gender equality they symbolically embrace.
In China, no-fault divorce laws consistent with legitimized global models
are perversely used in practice at best to delay and at worst to suppress di-
vorce in general and female-initiated divorce in particular, even when
plaintiffs make claims of domestic violence and support them with evi-
dence. Even if most divorce seekers eventually find a way to achieve their
goal, justice delayed is justice denied. We will see that the delay and denial
of justice is highly gendered.

HOW MARITAL DECOUPLING INFORMS THEORIES
OF INSTITUTIONAL DECOUPLING

Previous research offers clues that might help us make sense of this puzzle of
Chinese courts’ routine and egregious violations of global legal norms about
the freedom of divorce, gender equality, and the protection of the physical
security of women. The existing literature points in at least four possible di-
rections of inquiry. First, we could consider the supply of China’s domestic
laws that address divorce rights and domestic violence (Hudson, Bowen,
and Nielsen 2011; Htun and Weldon 2018; Wang and Schofer 2018). This
would be a moot exercise given China’s massive arsenal of laws and policies
rooted in a deep ideological commitment to gender equality common to
communist states (Tang and Parish 2000, p. 237; Huang 2005; Cheng and
Wang 2018). Just as the “freedom of marriage” came to symbolize the liber-
ation of women from the oppression of arranged marriages, bigamy, and
other “feudal” practices, the “freedom of divorce” too became an enshrined
legal principle, particularly for purposes of providing relief to women
(Palmer 1995, p. 122; Jiang 2009a).

Second, we could consider China’s commitment to upholding relevant
global legal norms (Hudson et al. 2011; Englehart and Miller 2014; Htun
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and Weldon 2018). As China has signed all seven (and ratified six) core in-
ternational human rights treaties, including the Convention on the Elimina-
tion of All Forms of Discrimination against Women (CEDAW), this too
would be a fruitless avenue of inquiry insofar as, by this measure, China ap-
pears to have endorsed relevant global legal norms (Runge 2015; Zhao and
Zhang 2017). Numerous official reports and white papers document in great
detail China’s strong pledges and concrete steps it has taken to support in-
ternational goals concerning the status of women in general and the protec-
tion of women against violence in particular, and its ostensible progress ful-
filling these commitments (e.g., Information Office of the State Council
2015; Rong 2016; Zhao 2016).

China’s on-the-ground judicial practices that subvert its domestic laws
and international commitments point to a third literature on “loose coupling”
and “radical decoupling” (Hafner-Burton and Tsutsui 2005; Hafner-Burton,
Tsutsui, and Meyer 2008), a gap between form and substance, appearance
and reality. It has become a sociological truism that largely ritualistic and cer-
emonial conformity in organizational appearance belies enormous local var-
iation in on-the-ground organizational behavior (Meyer and Rowan 1977;
DiMaggio and Powell 1983). Over the past two decades, scholars in the world
society tradition have demonstrated the global ubiquity of decoupling, some-
times called “ceremony without substance” (Meyer and Rowan 1977; Frank,
Hardinge, and Wosick-Correa 2009; Schofer et al. 2012; Cole 2013).

While most of this literature is devoted to measuring and explaining the
global diffusion of standardized scripts governing organizational appearance
and behavior, more recent efforts in this tradition have sought to identify
mechanisms accounting for cross-national variation in the extent of compli-
ance with and the implementation of legal, policy, and regulatory commit-
ments (Cole 2005; Hafner-Burton and Tsutsui 2005; Pope and Meyer 2016).
In other words, a shift has occurred in this literature from describing superfi-
cial norm adoption to assessing its impact (Schofer et al. 2012). In our search
for explanations for “empty promises” (Hafner-Burton and Tsutsui 2005) to
Chinese women seeking to divorce their abusive husbands, we might scruti-
nize China’s bureaucratic capacity to enforce its domestic laws and interna-
tional commitments (True and Mintrom 2001; Englehart and Miller 2014;
Cole 2015; Htun and Weldon 2018). We might consider the availability and
character of monitoring mechanisms (Cole 2005). We might consider local val-
ues and practices inimical to the reception of global norms, including religious
doctrine and misogyny (Boyle, McMorris, and Gémez 2002; Inglehart and
Norris 2003; Pierotti 2013; Welzel 2013; Inglehart, Ponarin, and Inglehart
2017; Htun and Weldon 2018; Wang and Schofer 2018). We might consider
the strength and autonomy of domestic feminist movements (Htun and
Weldon 2018). We might expect to find that, over time, a process of recoupling
occurs when “the entire system ‘drifts’ toward legitimated models” without
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the help of formal enforcement mechanisms (Schofer and Hironaka 2005,
p. 27; also see Hafner-Burton and Tsutsui 2005).

We will see that the precise nature of the most salient local obstacles Chi-
nese divorce seekers face is difficult to discern using macrocomparative cross-
national research designs common to this literature. In contrast to sociologi-
cal research in the third literature emphasizing the role of exogenous models,
templates, scripts, and blueprints (Frank, Hironaka, and Schofer 2000;
Frank, Camp, and Boutcher 2010; Frank and Moss 2017), a fourth literature
brings into high relief the less obvious endogenous forces that animate orga-
nizational behavior (Heimer 1999; Wimmer 2001; Merry 2006; Dezalay and
Garth 2010; Hallett 2010; Pache and Santos 2013; Raynard, Lounsbury, and
Greenwood 2013; Bartley and Egels-Zandén 2016; Edelman 2016; Haley
and Haley 2016; Bartley 2018).” This fourth literature eschews efforts to draw
macroscopic generalizations from superficial country-level indicators and
points instead to in-depth, nuanced, contextually specific scrutiny of local
processes animating organizational behavior as a potentially fruitful means
of explaining the puzzle of decoupling (pun intended) in China’s civil courts.

The story that emerges from the evidence I present is about the margin-
alization and even neutralization of domestic laws consistent with global
legal norms protecting the freedom of divorce and the equal rights of women.
Although it is a China-specific and divorce-specific story, it points to gener-
alizable conditions of decoupling that may be found in other institutional con-
texts elsewhere in the world. If we are sufficiently attuned to local institutional
pressures and practices, we will likely find durable and even intensifying in-
stitutional decoupling in other contexts characterized by the same basic con-
ditions present in the Chinese context of divorce litigation: close symbolic
alignment to world society norms and local agents motivated to carry out their
charge of upholding countervailing endogenous institutional norms.

I lay the groundwork for my empirical analysis in two steps. First, I estab-
lish that China’s family laws align closely with world society norms insofar as
they champion the freedom of divorce and gender equality. Second, I identify
countervailing institutional norms and pressures that at a minimum blunt
and at most neutralize the force of these laws inside China’s courts.

THE RIGHT TO DECOUPLE

In this section I provide a schematic overview of laws pertaining to the right
to divorce, including the right to relief from domestic violence, and how
they are double-edged swords also used in practice to deny gender justice.

2 The word “endogenous” is used synonymously with “local,” “domestic,” and “indigenous”
in much of the institutional literature devoted to untangling “exogenous” and “endogenous”
processes and influences (e.g., Cole 2005; Wotipka and Ramirez 2008; Meyer 2010).
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Competing Legal Standards for Divorce Breakdownism and Faultism

China is a poster child for laws protecting gender equality and the freedom of
divorce. Following the establishment of the People’s Republic of China in
1949, the first body of law enacted by the new government was the 1950
Marriage Law, which enshrined the principles of gender equality and the
freedom of marriage based on love and consent. In the time since the 1950
and 1980 versions of the Marriage Law, neither of which addressed domestic
violence, legal provisions promoting gender equality in general and protect-
ing victims of domestic violence in particular have emerged in a dizzying
number of national laws in China (Alford and Shen 2004, p. 242; Chen and
Duan 2012; Runge 2015, p. 34; Zhao and Zhang 2017, pp. 194-95; Cheng
and Wang 2018). According to the 2008 Guidelines on Judging Marital Cases
Involving Domestic Violence, published by a think tank within the Supreme
People’s Court (SPC), “China has over 69 local laws and regulations to
prevent, stop, and prohibit domestic violence” (Article 16).> Moreover, these
guidelines cite by name and quote directly from the United Nations’ 1993 Dec-
laration on the Elimination of Violence against Women and 2006 Secretary-
General’s In-Depth Study on All Forms of Violence against Women.

In comparative historical perspective, China was a legal trailblazer in
terms of liberal no-fault divorce standards. For over half a century China’s
laws on the books have allowed divorce when only one spouse wants it.
Countervailing against the freedom of divorce, however, were official con-
cerns about its abuse and concomitant policies intended to discourage and
limit its exercise. The call to “oppose frivolous divorce” (Chen 2005; Zhang
2009, p. 28; Ma and Luo 2014, p. 39), which reverberates to this day, was jus-
tified by the work of Marx and Engels, and by Lenin’s famous quip that “it is
not at all difficult to understand that the recognition of the right of women to
leave their husbands is not an invitation to all wives to do so!” (Liang 1982,
p. 19). The Chinese novel Waiting (Jin 2000) is frequently cited to illustrate a
“legal system that substantively provides for the freedom of divorce but pro-
cedurally prohibits it” (Woo 2001, p. 256; see also Honig and Hershatter 1988,
p. 206; Alford and Shen 2004, p. 250; Huang 2005, p. 187).

Although mutual consent has never been an absolute condition of divorce
in any Chinese law, in practice it remains a virtual sine qua non of divorce
thanks to “breakdownism,” a legal test based on the current extent of—and
future potential for—marital affection and love. The “breakdown of mutual
affection” (JEIE#4%Y) standard was added to the 1980 Marriage Law (Arti-
cle 25) and remains in the 2001 version (Article 32) as follows: “If one party
alone desires a divorce, the organization concerned may carry out media-
tion or the party may appeal directly to a People’s Court to start divorce

3 All translations, including this one, are the author’s, with the exception of previously
available translations of the Marriage Law.
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proceedings. In dealing with a divorce case, the People’s Court shall carry
out mediation; in cases of complete breakdown of mutual affection, and
when mediation has failed, divorce should be granted.”

By adding what appears on the surface to be a variant of standardized
global no-fault “irreconcilable differences” standards, the 1980 Marriage
Law’s breakdownism (¢ X)) appeared to lower barriers to divorce. Par-
adoxically, however, breakdownism has served to support the deeper legis-
lative spirit of “preventing frivolous divorce.” The Marriage Law’s promise
of unilateral no-fault divorce was in large measure neutralized by its re-
quirement that courts first determine whether a marriage is dead or still vi-
able. Chinese courts are distinguished by the wide discretion they wield to
assess the quality of marital relations when deciding to dissolve or preserve
marriages. The legislative intent of the breakdownism standard was to al-
low “the courts both to loosen divorce requirements for those couples whose
relationship offered no hope for reconciliation and to tighten them for spouses
who sought divorce out of momentary anger” (Huang 2005, p. 187). If one’s
spouse is unwilling to divorce, wanting out of a marriage is rarely enough, at
least on the first attempt (Xu 2007, p. 204). Scholars have widely decried the
practical application of the breakdownism test as a “backward step” (f4li8)
and an unlawful assault on the freedom of divorce (Jiang 2009a, p. 67; see
also Yi and Tong 1998; Ma 2006).

China’s fault-based legal standards, known as “faultism” (i F X ; Ma
and Luo 2014), are rarely used to grant divorces even when claims of
wrongdoing are supported by evidence and affirmed by judges. Article 32
of the 2001 Marriage Law also stipulates that a court should grant a divorce
request when any of five itemized fault-based standards, including domestic
violence, is satisfied and mediation fails. Marital violence, regardless of
which side is at fault, automatically establishes the breakdown of mutual
affection and therefore should, according to this legal test, oblige courts
to grant a unilateral divorce request (Ma 2006, p. 24). As we will see, how-
ever, courts rarely base their decisions on claims of wrongdoing and instead
“tend to use the breakdown of mutual affection to justify their decisions”
(H. Li 2014, p. 87).

Although, as we will see, a clear plurality, and possibly even a majority,
of divorce cases in court are contested on the first attempt, defendants do
sometimes (albeit rarely) agree on the divorce itself, even if they challenge
the terms of the divorce. According to Article 31 of the Marriage Law, a di-
vorce should be granted if both sides want out. More often than not, judges
take mutual consent as evidence of the breakdown of mutual affection and
grant the divorce on this basis (Jiang 2009b, p. 19; Luo 2016, p. 16). Judges,
however, may also deny a divorce petition even when the defendant con-
sents if, for example, they suspect the couple is conspiring to get a “fake di-
vorce” and then to remarry after achieving their illicit goal of escaping debt,
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circumventing restrictions on the purchase of real estate, evading family
planning policies, or receiving more housing demolition compensation (Jiang
2009b, p. 19; Tan and Wang 2011; Cai and Qi 2019; Fu and Wang 2019).

If mutual consent is not possible, another way a plaintiff might try to dis-
solve a bad marriage is to have her spouse declared missing. A missing person
declaration from a court provides sufficient statutory grounds for a divorce
and thus obviates the need to satisfy the breakdownism standard (Sun
2006, p. 121). In practice, however, courts routinely grant divorces in absentia
without first going to the trouble of formally declaring defendants missing.
Even if a person seeking a divorce from a missing spouse does not request a
missing person declaration, the court must accept the case and serve the defen-
dant with court papers via public notice (A #51%1%). A defendant is considered
to have been served 60 days after a public notice is posted on a public bulletin
board or in a newspaper (Sun 2006, p. 122), although in recent years courts’
public notices have moved online. It is the court’s duty only to serve a defen-
dant with notice of his trial and to make available a copy of the plaintiff’s pe-
tition; whether or not defendants who have been served show up for their day
in court, submit a written response in lieu of appearing in person, or appoint
a representative to speak on their behalf is not the court’s responsibility and
will not affect the court’s adjudicatory role (Dong and Ji 2016, p. 89).

An “in absentia public notice divorce trial” (/A% & 4§, hereafter “public
notice trial” for short) is one in which the defendant, whom the plaintiff
claimed was missing, failed to respond to a public notice summons. Accord-
ing to judicial opinions issued by the SPC, which carry the force of law, such
cases automatically pass the breakdownism test when the defendant has
been missing for at least two years and can therefore serve as the statutory
basis of a court ruling to grant a divorce (Dong and Ji 2016, pp. 91-92).

Divorce trials with AWOL defendants are concentrated in rural areas,
where a large share of able-bodied adults participate in labor migration
(Tao and Lu 2012; Xu 2012, p. 42). Many defendants miss their trials not
only because of service of process failures, but also because they opt out
of them. Even when they receive a summons, defendants commonly fail
to submit written statements or make oral defense statements in court (Zeng
2008, p. 161).

Regardless of whether a defendant participates in court proceedings, a
physical separation on its own can also be the statutory basis of a court rul-
ing to grant a divorce. The 2001 Marriage Law shrank an earlier statutory
no-fault physical separation period from three to two years for first-attempt
petitions and retained an earlier one-year separation test following an adju-
dicated denial (Article 32, item 4). A physical separation claim, however, is
subject to the breakdownism test: the plaintiff must prove that the break-
down of mutual affection is the reason for the separation. Strictly speaking,
separation due to labor migration, for example, fails to meet the statutory
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conditions for divorce. In practice, however, judges will often grant a divorce
after inferring from a two-year separation that the breakdown of mutual af-
fection was its consequence even if it was not its cause (Xu 2012, p. 40).

As we will see, plaintiffs’ best chances for getting divorced are either when
their spouses consent or when their allegedly missing spouses are served by
public notice. Mutual consent and public notice trials greatly boost plaintiffs’
chances of success. Owing to the wide discretion judges exercise in determin-
ing the amount of love present and possible in the marriage, they typically re-
gard a defendant’s unwillingness to divorce as evidence that mutual affection
has not broken down. When defendants withhold consent, a plaintiff’s uni-
lateral insistence on divorce is close to futile regardless of whether her claim
is based on the no-fault breakdownism test of incompatibility or the faultism
test of domestic violence (Ma 2006, p. 26; Xu 2007, p. 204). We will see that
domestic violence claims have no meaningful bearing on whether a court
grants a divorce request and may even be counterproductive.

Standards of Evidence

According to relevant Chinese legal standards of evidence, the burden of
proof is supposed to fall on the defendant to support his rebuttal of the
plaintiff’s claim of domestic violence (Li, Liu, and Yang 2013, p. 35; Runge
2015, p. 38). Judges should affirm a claim of domestic violence if the plaintiff
submits evidence showing that both an injury occurred and a domestic dis-
pute occurred the same day (Li et al. 2013, p. 35). Although judges are sup-
posed to treat victims’ statements as more credible than offenders’ (Runge
2015, p. 38) and to consider the interests of the more vulnerable side when
ruling on evidence, in practice the burden of proof tends to fall on the plain-
tiff according to the more general principle of “whoever makes the claim
must prove it” (H. Li 2014, p. 88).

Rarely do judges take plaintiffs at their word when they make claims of
domestic violence, especially if the defendant denies the claim (Chen and
Duan 2012, p. 36; H. Li 2014, p. 87), even though judges are fully empowered
by the SPC to do so on the basis of its 2008 guidelines, which call for privileg-
ing victims’ statements over defendants’ statements in “he said, she said” sit-
uations on the premise that “few people would risk the public shame of lying
about being beaten and abused by one’s spouse” (Article 41; also see Runge
2015, p. 38). Judges often side with defendants who make statements to the
court such as the following: “It’s not true. She fell down on her own. Besides,
it’s not a bone fracture but a herniated disc. . . . She’s the one who grabbed the
shovel and, when raising it to hit me, ended up hitting herself on the head.
This was a fight over some trifling matter” (Li et al. 2013, p. 34).

Some judges either lack an understanding of or choose to ignore the legal
definition of domestic violence. For example, one court held that “the injury
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the defendant caused the plaintiff in an act of momentary agitation is unlawful
but not domestic violence” (Li et al. 2013, p. 35). After affirming that the de-
fendant had hit the plaintiff in the face, resulting in a contusion, another court
ruled that “evidence submitted to the court by the plaintiff Xiao X proves only
that the defendant Wang X beat the plaintiff one time with insignificant con-
sequences, which counts as everyday marital squabbling and marital conflict
with occasional physical fighting but without harm, and which cannot be af-
firmed as domestic violence” (Zhang 2018, p. 109). In another case, after af-
firming evidence from police and hospital documentation of the plaintiff’s in-
jury, the court ruled that “in the course of living together, the defendant’s
everyday physical and verbal abuse, which occasionally causes minor bodily
injury of no real consequence, cannot be affirmed as domestic violence”
(Zhang 2018, p. 109).

Judges exercise similar discretion when considering plaintiffs’ claims of
physical separation from defendants (Xu 2007, p. 204). Some plaintiffs sup-
port claims of physical separation with documentation of a new residence
(their own or the defendant’s), while many simply rely on their testimony
and hope the court will take them at their word (Xu 2012; Luo 2016, p. 22).
Meanwhile, plaintiffs’ claims of defendants’ unknown whereabouts are often
supported by similarly shaky evidence, such as defendants’ failure to be found
when court personnel attempt to serve their court summons at the official ad-
dresses listed on their citizen identity cards, letters (of sometimes dubious
provenance) from villagers’ committees or residents’ committees, or witness
testimony from neighbors and relatives (Sun 2006, p. 122; Dong and Ji 2016,
p- 91; Zhao 2018).

T argue that the key to unlocking the puzzle of the routine denial of divorce
petitions in China’s courts lies in competing institutional pressures. Compet-
ing institutional imperatives prevail in part thanks to judges’ wide latitude to
apply the arbitrary, ad hoc, and inconsistent evidentiary standards discussed
in this section. As we will see in the next section, the institutional imperative
for judges to uphold China’s domestic laws and commitments to global legal
norms is trumped by competing institutional imperatives for judges to up-
hold the family, maintain social stability, and close cases.

WHY COURT DIVORCE PRACTICES ARE DECOUPLED
FROM THE RIGHT TO DECOUPLE

The decoupling of China’s divorce courts from world society models could
be a function of technical enforcement impediments (Cole 2015). Given the
general ubiquity of “logic pluralism” (Thornton, Ocasio, and Lounsbury
2012, p. 142; Glynn and Raffaelli 2013), however, it could also be a func-
tion of closer alignment with alternative and competing local institutional
models. Divorce is a microcosm of a more general pattern in China’s legal
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system of drifting simultaneously toward and away from global legal norms
(Minzner 2011), particularly with respect to gender equality (Chen 2007; Xu
2007; He and Ng 2013a, 2013b; Li 2015b). In the case of criminal justice,
laws on the books protecting the globally institutionalized due process
rights of criminal suspects and their defense lawyers—that are consistent
with global rule-of-law norms—are overwhelmed by competing normative
practices and cognitive scripts rooted in countervailing local institutional
legacies (Michelson 2007; Liu and Halliday 2016). In the case of divorce
litigation in China, endogenous institutional logics similarly illuminate
why courts obstruct the implementation of domestic laws consistent with
global legal norms. The following four sets of endogenous institutional
norms and pressures prominently at play in China’s courts are reasons to ex-
pect that judges privilege both breakdownism over faultism and men over
women.

Limited Judicial Resources

According to a core tenet of the Stanford school of sociological institution-
alism, the technical requirements of organizational work routines explain at
least some measure of loose coupling between ceremonial conformity with
globally legitimized norms and substantive organizational activities (Meyer
and Rowan 1977). As the argument goes, legal systems around the world
conform to the “universal ideal frame” embodied by global legal norms even
when resource limitations and technical constraints limit their realization in
practice (Boyle and Meyer 1998, pp. 217—18, 220). Evidence suggests that a
state’s bureaucratic capacity to fulfill its ceremonial commitments facili-
tates their implementation (Cole 2015). The case of Chinese courts appears
to lend further support to this proposition. Their crushing workloads have
incentivized Chinese judges to close cases as expeditiously as possible, and
divorce petitions are easy targets owing in part to the highly discretionary
and subjective breakdownism test discussed above. For decades, a shortage
of judges has been cited as a rationale for denying divorce petitions (Re-
search Office of the Nanjing Municipal Intermediate Court 1987, p. 16).
A widening imbalance between the supply of and demand for judicial
services is widely discussed as the problem of “many cases, few judges”
(% \b). Growth in the population of judges, currently at a little over
200,000 (Jiang 2015, p. 26; Zheng, Ai, and Liu 2017, p. 169), has been far
outstripped by growth in the volume of litigation. Between the late 1970s
and the early 2010s, court dockets expanded by a factor of 20, while judge
positions multiplied by only a factor of between 2 and 3 (Jiang 2015, p. 26).
Even if various policy efforts aimed at better optimizing the use of limited
judicial resources succeed, bureaucratic efficiency and capacity improve-
ments in China’s courts are not a sufficient condition of—and will not
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automatically translate into—more faithful implementation of China’s global
and domestic legal commitments. The technical ability to grant a higher pro-
portion of divorce petitions, particularly to plaintiffs claiming domestic abuse,
does not imply sufficient motivation on the part of judges to do so.

Political Ideology

President Xi Jinping is often credited with the biological metaphor of the
family as the basic cell of the organism of society. Although he was not
the first to use this metaphor (Zhang 1957; Liang 1982; Chen 2005, p. 155;
Jiang 2009a, p. 63), he restored and elevated to new heights the political sa-
lience of the ideology discussed earlier calling for preserving the family by op-
posing frivolous divorce.

China’s Ministry of Civil Affairs has reportedly “warned of ‘irrational di-
vorces’ and called for people to have a more responsible attitude towards
marriage” (Zhou 2017). “Xi Jinping champions the family as the basic cell
of society and the first school in life. No matter what, we must attach impor-
tance to building up the family” (Henan Provincial Academy of Social Sci-
ences Research Team 2017, p. 10). A nationwide “domestic relations trial
reform” introduced in 2015 became a focus of new policy efforts aimed at
preserving and reconciling marriages on the rocks through intensive medi-
ation intervention on the part of social workers, psychologists, and female
judges (Henan Provincial Academy of Social Sciences Research Team
2017). Several provinces have even experimented with cooling-off periods
for the explicit purpose of controlling rising divorce rates (Zhou 2018,
p- 35). In Henan Province, according to one report, under the banner of this
reform, “steadfastly ‘persuading reconciliation and not persuading break-
ing up,’ and establishing 3—6 month ‘cooling-off periods’ for impulsive di-
vorce cases with reconciliation potential, have helped 22,000 families on
the verge of breakdown stay together” (Henan Provincial Academy of So-
cial Sciences Research Team 2017, p. 10). Low fertility rates are an addi-
tional impetus not only for rescinding the one-child policy but also for offi-
cial efforts to limit divorce (Myers and Ryan 2018).

Political ideology is not the only tool shaping judicial decision-making.
Ideological signals from above exert direct pressure on judges and are also
indirectly mediated by judicial performance evaluation systems.

Judicial Performance Evaluation Systems

Judicial performance evaluation systems, also known as judicial responsi-
bility systems, serve to shape judicial behavior by delivering tangible
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rewards and punishments to judges according to their degree of compliance
with prevailing political policies and ideologies. As civil servants without
tenure, Chinese judges are highly responsive to incentive structures de-
signed to support shifting political priorities. Their risk-averse practices are
captured by the idiom, “Seek not to do good work but rather to avoid blame”
(Liand Zhou 2018, p. 64). Their imperative to satisfy the demands of judicial
responsibility systems (He 2009; Kinkel and Hurst 2015; Liebman 2015),
which are institutional legacies of both imperial China and the Mao era
(Minzner 2009), compete with their incentives to uphold China’s domestic
laws and global legal commitments.

Judges are scored, above all, according to productivity and efficiency mea-
sures such as volume of closed cases and average closing times. They are also
scored according to social stability measures, including incidents of litigants
petitioning due to their dissatisfaction with court decisions (An 2015, p. 179).
Nothing will derail the career of a judge faster than an “extreme incident” that
inflames public outrage fanned by media exposure. Judges, no different from
officials elsewhere in the state apparatus, make discretionary ad hoc material
concessions to litigants who pose credible threats of carrying out or inciting a
quintessentially “extreme” incident such as petitioning, public protest, sui-
cide, and murder. Judges complain that their courts have been hijacked by
litigants who often get what they want by threatening unrest (X. Li 2014,
p- 220). The paramount importance of “maintaining social stability” has in-
centivized aggrieved citizens to threaten unrest while also incentivizing offi-
cials responsible for dealing with them to adopt populist strategies for re-
dressing their grievances in arbitrary ways (LLee and Zhang 2013; Liebman
2013, 2014; He 2014, 2017; Feng and He 2018).

In the context of divorce litigation, a plaintiff can sometimes get her way by
threatening to commit suicide if her petition is zot granted. Meanwhile a de-
fendant who does not consent can sometimes get his way by threatening to
murder the plaintiff if her petition s granted. Judges take such threats seri-
ously because they are sometimes carried out; judges have no way of knowing
who is bluffing and who will follow through (Wang 2013, p. 84; He 2017). For
this reason, social stability considerations compel judges to use the break-
downism test instrumentally and often unlawfully to deny divorce petitions
not despite but because of domestic violence and the perceived potential
for worse violence if a divorce is granted. One judge persuaded a plaintiff
to reconcile with rather than to divorce her abusive husband: “He says he will
kill you if you divorce him, and it seems he is serious. We cannot ensure your
safety if we render a divorce decision. To tell you the truth, it is rather easy for
us to render a divorce judgment. The reason why I bother to talk you into
reconciliation is all for your good” (Wang 2013, p. 84).

The routinization of adjudicated denials of first-attempt divorce petitions
is well documented (He 2009). In a phenomenon we can think of as the
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“divorce twofer,” the routinization of granting divorces on the second attempt
is also well documented (Chen 2005; He 2009; He and Ng 2013a; Luo 2016).
When a court denies a first-instance divorce petition, the process can be reset
following a statutory waiting period of six months.* According to Hongxiang
Li (2014, p. 87), in practice “the breakdown of mutual affection test is based
simply on the number of times a divorce has been requested . . . which under-
mines women’s freedom of divorce rights.” It may seem counterintuitive that
the divorce twofer, by multiplying court petitions, could help relieve the
crushing pressure of China’s court dockets. Even if both sides agree to di-
vorce, judges may be skittish about ruling on contentious property division
and child custody claims. By both helping judges to clear cases efficiently
and giving litigants additional time to negotiate and agree on the terms of
the divorce in preparation for a subsequent attempt, the divorce twofer al-
leviates judges’ workloads, boosts volume and efficiency measures, and re-
duces the probability of dissatisfaction, petitioning, and extreme incidents.
This is precisely why I call it a “twofer”: by trying the same case twice, judges
can get double credit while minimizing their professional liability. By deny-
ing a divorce petition, judges can kick the can down the road for at least six
months, and in so doing maximize their professional rewards and minimize
their professional risks. “To deny a divorce on the first attempt and grant it
on the second attempt is safer and more reliable, and of great help raising a
judge’s individual performance evaluation scores” (Xiao, Ma, and Tuo 2014,
p. 63).

Pressures from three endogenous institutional logics—court capacity
constraints, political ideology, and performance evaluations—incentivize
judges to deny first-attempt divorce petitions, particularly when they in-
volve claims of domestic violence. Denying a first-attempt divorce petition
is a rational strategy for both minimizing the risk of negative fallout and
maximizing performance evaluations. The divorce twofer can only be un-
derstood as a consequence of norms and practices endogenous to the insti-
tutional environment in which China’s courts are embedded. Although I
have explained why judges routinely deny first-attempt divorce petitions,
I have not explained why they might disproportionately deny the first-
attempt divorce petitions of women. Routinely denying first-attempt divorce

4 Divorce litigation represents an exception to the general rule—and a defining character-
istic of China’s court system—known as the “maximum of two decisions” or the “second-
instance trial is always final” (%% & #fil]). Circumventing the six-month waiting period
on the basis of “new developments” or “new reasons” is permitted but happens rarely in
practice. Following an adjudicated denial, a subsequent divorce attempt counts as a new
first-instance trial. For no other type of litigation is there the option of a first-instance do-
over. For every other type of case an undesirable outcome can, generally speaking, only
be appealed and accepted as a second-instance trial.
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petitions is more than a rational strategy adopted by risk-averse, career-
maximizing judges. Judges’ behavior also adheres to a cultural logic.

Patriarchy

The impact of the global diffusion of norms and laws promoting gender
equality may be stymied by the persistence of countervailing local cultural
schemas (Ridgeway 2011). Cultural categories of moral worthiness and
deservingness can undermine women'’s efforts to get justice through the
law (Michelson 2006, pp. 6—7; on “cultural categories of worth” more gener-
ally, see Steensland 2006). Divorced women in China belong to a stigmatized
and socially disgraced cultural category of “outcasts” who are “morally bank-
rupt” (Honig and Hershatter 1988, pp. 212—13, 224, 237—40; also see Buck
1931, p. 907; and Mo 2017, p. 391). A prevailing trope in Chinese narratives
about “frivolous” and “impulsive” divorce is a woman recklessly rushing to
divorce her husband only to harbor regrets after cooling off and regaining
her composure (e.g., Chang 2017). Allegations of widespread “abuse of the
freedom of divorce” are seemingly uniformly supported by anecdotes of “im-
petuous and capricious” women initiating the litigation process (Tian 2016,
p. 25; Ma 2018; also see Honig and Hershatter 1988, pp. 212, 224). Narratives
about a selfish generation of only children—born in the 1980s and 1990s after
the nationwide implementation of family-planning policies—fueling China’s
allegedly runaway divorce problem are supported by anecdotes of outra-
geously trivial arguments leading to female-initiated divorce, such as the wife
who filed for divorce after her husband changed the Wi-Fi password and
failed to share it with her, and the wife who filed for divorce because her hus-
band failed to tear toilet paper on the perforations (Ma 2018, p. 17).

Judges elsewhere invoke and reproduce shared, taken-for-granted cul-
tural assumptions about gender; they “unjustly discount women’s personal
trustworthiness” (Epstein and Goodman 2018, p. 405; emphasis in original).
Patriarchal cultural beliefs help explain why women seeking help from Chi-
na’s courts bear the brunt of institutional pressures to maximize judicial
efficiency. When “efficiency overrides due process,” litigation is biased in
favor of men. When “efficiency takes priority over due process,” judges ren-
der decisions mechanically and mindlessly, “without the need to use their
brains,” and in so doing bring gender stereotypes, implicit bias, and preju-
dice into play (Lin, Bu, and Li 2015, p. 124). In an institutional context such
as this, characterized as having undergone “judicial patriarchialization,”
judges—the majority of whom are men—take men’s claims more seriously
than women’s and are more likely to grant men’s divorce petitions than
women’s (Lin et al. 2015). Owing to the central role of prejudices and
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preconceptions in judicial decision-making, the trial has been characterized
as little more than a formalistic exercise of judges going through the motions
to render a predetermined judgment (Li and Ye 2015). In the context of gen-
der violence elsewhere in the world, stereotypes about women as unstable,
unreasonable, emotional, hysterical, overly sensitive, flighty, and irrational
undermine their credibility and thereby undermine gender equality in court
(Stanko 1982; Frohmann 1991; Goodmark 2005; Epstein and Goodman
2018). Chinese judges are more likely to respond dismissively with impa-
tience and annoyance to female litigants than to male litigants, often by in-
terrupting with a raised voice, interjecting with belittling comments, point-
ing at them, striking the bench, and ignoring their questions (Chen 2007;
Bu, Li, and Lin 2015).

Chinese judges are on the lookout for litigants who try to game the system
through deception. They are suspicious of litigants who, with malicious in-
tent, give false testimony, submit fake evidence, or use other deceptive
methods to achieve their divorce goals (Sun 2010; Dong and Ji 2016, p. 89).
In particular, judges fear litigants make false claims about both domestic vi-
olence and the unknown whereabouts of their spouses. Judges’ suspicions
about the integrity of litigants are not gender neutral. With respect to domes-
tic violence claims, judges commonly believe, either consciously or implicitly,
that women exaggerate or fabricate their claims of marital violence in order
to boost their chances of gaining child custody or to vent their frustrations
and shame their husbands (He and Ng 2013a; Epstein and Goodman 2018).
Because they perceive men’s claims as more credible than women’s, judges
tend to support seemingly homicidal men over seemingly suicidal women
(He 2017).

Just as they harbor doubts about domestic violence claims, judges can also
be wary of claims of missing defendants. Plaintiffs, either on their own in
opposition to their spouses or in cahoots with their spouses, may conceal
from the court the whereabouts of their spouses and falsely claim they have
tried unsuccessfully to make contact. In efforts to surmount obstructionism
from a defendant who does not consent to divorce, and to deprive a defen-
dant of marital property and child custody, a plaintiff may surreptitiously
divorce under the false pretense of the defendant’s unknown whereabouts
(Tao and Lu 2012, p. 66). It is often the plaintiff alone who orchestrates the
exploitation of the public notice service of process system in this way. Mar-
ried couples, however, may also be motivated by the shared benefits of a
“fake divorce” discussed earlier and hatch a plot jointly to deceive judges
(Tan and Wang 2011, p. 116). In either case, litigants may provide fake ad-
dresses as decoys, give false testimony, arrange witnesses and coach them to
lie, or falsify affidavits from villagers’ committees. Not surprisingly, schol-
ars have characterized the public notice method of serving defendants as a
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“legal fiction” (Zhao 2018) grounded in “deliberate fabrication” (Dong and Ji
2016, p. 89). To the extent that judges’ vigilance to combat litigation fraud
and their skepticism of the veracity of plaintiffs’ claims vary according to
the gender of the plaintiff, we might expect judges to be warier of female
plaintiffs and to give male plaintiffs greater benefit of the doubt.

Given the absence of defendants to challenge plaintiffs’ claims, in absentia
trials are less contentious and less complicated and can therefore help judges
clear their cases. For this reason, judges have an incentive to look the other
way when plaintiffs claim not to know the whereabouts of their spouses.
Scholars characterize judges’ lax scrutiny of claims of missing spouses as ju-
dicial misuse and even abuse of the public notice method of serving defen-
dants (Sun 2010; Wang 2012, p. 120). The same lax evidentiary standards that
make them convenient to judges also invite their abuse—or at least the per-
ception of their abuse—by litigants. We will see that judges’ willingness to
look the other way varies according to the gender of the plaintiff.

One of China’s oldest and most popular reality shows, Legal Report
(4 Hijii%), nationally broadcast daily on China Central Television, in-
cludes an illustrative episode about an unhappily married woman who
disappeared without a trace. More than six years later, her husband learned
she had married another man in a different city. In order to do so without
committing the crime of bigamy, she had first obtained a public notice di-
vorce from a court in the jurisdiction of her natal family by falsely claim-
ing, with the support of fake evidence, that she and the original husband
established their marital residence in her natal village, and that, as a mi-
grant worker, he subsequently went missing (Zeng 2008, p. 161). The sur-
prise of discovering that one is no longer married—precisely what hap-
pened to the husband in this case—has entered the popular vernacular
as “unwittingly divorced” (¥ 248, Wang 2012; Zhao 2018).

To be sure, stories of male plaintiffs committing this sort of fraud are also
in circulation, including the sensational case of billionaire Du Shuanghua
whose wife filed for divorce a decade after he had already obtained a court
divorce without her knowledge (Liu 2011; for additional examples of women
who became unwittingly divorced, see Sun [2006, pp. 122—23] and Xu [2007,
p- 204]). However, the well-known narrative of falsely claiming a defendant
missing, sometimes with the support of fake evidence, in order to mislead the
court into improperly using a public notice with the goal of acquiring most
or the entirety of the marital estate, winning child custody, or expeditiously
marrying a lover (Tan and Wang 2011, p. 116; Wang 2012, p. 120), arguably
carries greater cultural resonance when the plaintiff is a woman. Indeed, cul-
tural stereotypes about duplicitous, wily, conniving women on the make and
their ulterior motives to gain unfair advantage in property division and child
custody undermine female litigants in U.S. divorce trials (Epstein and Good-
man 2018).
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When defendants are falsely purported to be missing, they are easily de-
prived of their civil litigation rights and marital rights (Dong and Ji 2016,
pp. 89-90; Xu 2007, p. 204; Zhao 2018). However, just as female plaintiffs
may be deemed less deserving of divorce than male plaintiffs, female defen-
dants too may be deemed less deserving than male defendants of legal pro-
tections and procedural rights. Defendants may purposely conceal their
own whereabouts in order to evade being served notice because they are al-
ready living with a new partner and hope to avoid criminal culpability and
civil liability for unlawful cohabitation or bigamy (Ningbo City Yinzhou
District People’s Court 2014, p. 17). Owing to patriarchal cultural beliefs,
this possibility may strike judges as more plausible when the allegedly miss-
ing defendant is a woman. In short, male plaintiffs may accrue advantage
over otherwise similar female plaintiffs because women are given short
shrift as both plaintiffs and as defendants.

HYPOTHESES

From the foregoing, I derive hypotheses about competing legal standards
on judges’ decisions to grant and deny divorce petitions. I divide my hy-
potheses into two sets. First are hypotheses concerning faultism and break-
downism. The second set of hypotheses concerns variation by gender.

Hypotheses concerning Faultism and Breakdownism

As we saw, China’s legal standards for unilateral divorce include provisions
consistent with global legal norms that allow and even oblige courts to sup-
port unilateral divorce requests from plaintiffs claiming to be victims of do-
mestic violence. We also saw that the “breakdown of mutual affection” is a
competing and highly subjective endogenous legal standard that Chinese
judges often apply according to mutual consent and the lack thereof. In prac-
tice, the breakdownism test conveniently justifies judges’ imperative to deny
divorce petitions on the basis of the endogenous institutional logics of clogged
courts, a political ideology hostile to divorce, and performance evaluation sys-
tems that reward judges for volume and efficiency and punish judges for so-
cial unrest and “extreme incidents.” The logic of the breakdownism divorce
test is its flexible and discretionary application for the purpose of supporting
the political goals of family preservation and social stability. Indeed, accord-
ing to the deputy chair of the committee responsible for the 1980 Marriage
Law, this was precisely the legislative intent of breakdownism, which “at
once maintains the principle of freedom of marriage and also gives the courts
considerable latitude” (Huang 2005, p. 187). How seriously Chinese judges
treat domestic violence claims in divorce litigation depends on the relative im-
portance of faultism and breakdownism tests.
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Two inverse hypotheses address the question, Are domestic violence
claims (faultism) more or less likely than defendant consent (breakdownism)
to result in an adjudicated divorce on the first attempt?

HyroTtHESIS 1a.—According to the logic of China’s legal standards for
unilateral divorce, domestic violence claims are more important than defen-
dant consent.

HyrotHESIS 1b.—According to the logic of China’s breakdownism divorce
standard, defendant consent is move important than domestic violence claims.

Two inverse hypotheses address the question, Do domestic violence claims
(faultism) increase or decrease the probability of an adjudicated divorce?

HyroTHESIS 2a.—According to the logic of China’s fault-based legal stan-
dards for unilateral divorce, domestic violence claims increase the probabil-
ity of an adjudicated divorce on the first attempt.

HyroTtHESIS 2b.—According to the logic of China’s breakdownism divorce
standard, domestic violence claims either have no effect on or reduce the
probability of an adjudicated divorce on the first attempt.

Hypotheses concerning Gender

If gender stereotypes reflecting and undergirding patriarchy influence di-
vorce litigation outcomes, we should expect to find that female plaintiffs
have borne the brunt of China’s clampdown on adjudicated divorce.

HyrotHEsts 3.—All else equal, female plaintiffs ave less likely than male
plaintiffs to win their freedom in court on the first attempt.

Hypothesis 3 predicts an overall effect of plaintiff sex. We should also ex-
pect that gender effects are conditional on faultism and breakdownism. To
the extent that judges are more likely to downplay or “normalize spousal
abuse” claims (i 20150) if they are made by female plaintiffs, a positive ef-
fect of a domestic violence claim should be smaller for female plaintiffs and
a negative effect of a domestic violence claim should be greater for female
plaintiffs.

HyrotHEsis 4a.—If hypothesis 2a finds support, a domestic violence
claim increases the probability of divorce on the first attempt for male plain-
tiffs move than for female plaintiffs.

HyrotHESIS 4b.—If hypothesis 2b finds support, a domestic violence
claim reduces the probability of divorce on the first attempt for female plain-
tiffs more than for male plaintiffs.

If, as stated by hypotheses 4a and 4b, we expect domestic violence claims
(to the extent that they make any difference at all) to help men more than
women—or to hurt women more than men—in their efforts to divorce,
we should likewise expect in absentia trials to help men more than women.
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If judges are more suspicious of women'’s claims of domestic violence, they
should likewise be more suspicious of women’s claims of missing and in-
communicado spouses and should consequently be more reluctant to grant
divorces to women in public notice trials. Similarly, if judges deem male
defendants to be more deserving than female defendants of legal protections
and due process, they should be more reluctant to grant divorces to women
when their husbands fail to defend themselves in court than they are to
grant divorces to men when their wives fail to defend themselves in court.

HyroTHESIs 5.—When the defendant is in absentia, regardless of whether
the defendant is served divectly or by public notice, judges are more likely to
grant divorces to male plaintiffs than to female plaintiffs on the first attempt.

When defendants consent to divorce, judges may feel relatively empow-
ered to grant first-attempt petitions on the grounds that mutual consent is
tantamount to the breakdown of mutual affection and because the Mar-
riage Law calls for granting divorces to husbands and wives who both de-
sire it (Article 31). At the same time, judges may be more likely to regard di-
vorce petitions as “frivolous,” “rash,” or “deliberately fabricated” when filed
by women than when filed by men. If true, female plaintiffs benefit less than
their male counterparts from mutual consent.

HyrotuEsis 6.—When defendants consent to divorce, judges are move
likely to grant divorces to male plaintiffs than to female plaintiffs on the first
attempt.

According to hypotheses 4-6, women are disadvantaged by judges’ wide
discretion and latitude in the process of weighing the credibility of plaintiffs
against the deservingness of defendants. By contrast, when defendants
withhold their consent to divorce, the sheer strength of the breakdownism
standard compelling judges to deny first-attempt divorce petitions may
leave little room for them to privilege male litigants. When a defendant is
unwilling to divorce, a first-attempt divorce petition is often a nonstarter
for judges. We might therefore expect that a divorce granted on the first at-
tempt in the absence of mutual consent is similarly improbable for female
and male plaintiffs alike.

HyproTHESIS 7.—Regardless of the plaintiff’s sex, judges are uniformly un-
likely to grant a divorce on the first attempt when the defendant withholds
consent.

DATA AND METHODS

As part of broader government transparency initiatives, selected Chinese
courts began publishing their decisions on public websites on a trial basis
in the early 2000s, but in significant numbers beginning only in 2008 (Tang
and Liu 2019; Ma, Yu, and He 2016). Prior to the promulgation of SPC rules
in 2013 requiring all courts to publish (almost) all their decisions on the
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SPC’s newly launched website, China Judgments Online (located at http://
wenshu.court.gov.cn/), provincial high courts regulated the online posting
of decisions on their own websites under the guidance of the SPC (Hou and
Keith 2012; Liebman et al. 2017; Ahl and Sprick 2018). Some high courts,
including those in Henan and Zhejiang, maintained their online repositories
of court decisions even after the SPC mandated the transition to its central-
ized website.

I chose Henan and Zhejiang for several reasons. First, they are among the
earliest and most prolific publishers of court decisions. Second, their provin-
cial high court websites, unlike China Judgments Online, were highly ame-
nable to automated mass downloading of documents. Third, Henan and
Zhejiang are large provinces that capture some of China’s regional and socio-
economic diversity. An argument about the strength and impact of endoge-
nous institutional norms would be less convincing if supported by findings
from a single province. A high degree of empirical consistency between sub-
national units that otherwise differ would lend stronger support to my claims.

In the remainder of this section I provide some general background infor-
mation on the two provinces represented in this study, assess the represen-
tativeness of the court decisions in my samples, detail my methods of con-
structing the measures in my analyses, and describe my plan of analysis.

Henan and Zhejiang

Reflecting their large sizes and locations in China’s poorer agricultural heart-
land and its more prosperous coastal Yangtze River Delta, respectively, He-
nan and Zhejiang taken together accounted for 11% of the national popula-
tion in 2016 and represent a wide geographical and socioeconomic swath of
the country. With crude divorce rates slightly below the national average (2.9
in Henan and 2.6 in Zhejiang compared with the national rate of 3.0 per
1,000 population), both provinces in 2016 together accounted for 10% of
all divorces and 10% of all divorces granted specifically by court adjudication
(Ministry of Civil Affairs of China, various years). In 2016, with a population
of 95 million, Henan was the third most populous province behind Guang-
dong (110 million) and Shandong (99 million). Zhejiang’s population of
56 million ranked it tenth in the country out of all 31 provinces, autonomous
regions, and centrally administered municipalities. In terms of per capita
GDP, Henan (ranked 20th) was 25% lower—and Zhejiang (ranked fifth)
50% higher—than China as a whole. Similarly, in terms of urbanization,
the share of Henan’s population residing in urban areas (ranked 25th) was
9 percentage points below—and Zhejiang’s (ranked seventh) 9 percentage
points above—the national average of 56%. Reflecting the relative impor-
tance of agriculture in each province, the primary sector accounted for 11%
of Henan’s GDP but only 4% of Zhejiang’s in 2016. Henan is a net exporter
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of internal migrants, whereas Zhejiang is a net importer of internal migrants
(many hailing from Henan; Liu et al. 2014). In terms of the total value of in-
ternational trade in 2016, Zhejiang ranked fourth behind Guangdong,
Jiangsu, and Shanghai, whereas Henan ranked tenth (with imports and ex-
ports valued at only one-fifth of Zhejiang’s).’

Although judges are a male-dominated profession in both provinces,
women were better represented on the bench in Zhejiang (about one-third)
than in Henan (about one-quarter) in 2013 (Henan Provincial Bureau of
Statistics, various years; Zheng et al. 2017, p. 181). In 2015, Zhejiang was
ranked first among all provinces and centrally administered cities in terms
of judges’ average caseload. Zhejiang’s average caseload of 218 closed cases
per judge was 2.2 times the national average and perhaps three times heavier
than Henan’s (Henan Provincial Bureau of Statistics, various years; Liu
2016; Yu and Meng 2016).

The Samples

The court decisions analyzed in this article were downloaded in bulk from
the websites of the Henan and Zhejiang provincial high courts: http://oldws.
hncourt.gov.cn/ and http://www.zjsfgkw.cn/Document/JudgmentBook, re-
spectively.® Because the vast majority of decisions published online were
made after 2008, and because all courts in China were required to stop post-
ing divorce decisions online in October 2016, I limit all analyses of Henan’s
decisions to 2009—15 (z = 74,654) and of Zhejiang’s decisions to 2009—16 (n =
73,720).

Table 1 affirms that online collections of court decisions are well suited
for the study of adjudicated divorce outcomes. Looking at all years covered
by the samples, online divorce adjudications account for 60% and 46% of
the true population of divorce adjudications in Henan and Zhejiang, re-
spectively. Excluding years when courts uploaded relatively few decisions,
online divorce adjudications as a proportion of all divorce adjudications are
75% in Henan (2011-14) and 70% in Zhejiang (2010, 2014-16). With the
exception of special courts (railway transportation courts and maritime
courts), my samples include cases from every basic-level court in each prov-
ince: 161 in Henan and 91 in Zhejiang.

5 All uncited figures and rankings in this paragraph come from the National Bureau of
Statistics (http://data.stats.gov.cn).

¢ The URLs of the decisions were http://oldws.hncourt.gov.cn/paperview.php?id =[deci
sion ID#] and http://www.zjsfgkw.cn/document/JudgmentDetail/[decision ID#], for He-
nan and Zhejiang, respectively, where “[decision ID#]” refers to a unique numerical iden-
tifier. I am grateful to Alice Wang for downloading the Henan decisions before they were
taken offline in January 2018. The website has since been restored, but without the vast
majority of the originally available decisions. Zhejiang’s decisions were taken offline
sometime in the middle of 2019.
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Quantitative analyses in this article are limited to adjudicated judgments of
first-attempt divorce petitions (z = 57,752 from Henan and » = 51,614 from
Zhejiang) for three reasons. First, the heart of the matter lies with first-attempt
petitions. As we will see, most first-attempt divorce requests are denied and
most subsequent requests are granted. Second, routine denials of first-attempt
divorce requests often force women to stay with or hide from abusive spouses.
Insofar as delays to divorce caused by routine denials are typically about
one year in duration and are experienced disproportionately by women (as
we will see), they exacerbate economic and emotional hardships suffered dis-
proportionately by women seeking their freedom, many of whom are victims
of marital abuse. Third, court rulings on subsequent divorce petitions are right
censored; we have no way of knowing who returns to court after how long a
period of time following an adjudicated denial. Published court decisions are
therefore of questionable suitability for the analysis of what happens to people
after their first-attempt divorce petitions are denied.

Measures

The technical challenges posed by the task of rendering text into quantita-
tive data were multiplied by the sheer volume of text. The main sections of
text in the 148,374 court decisions in my two samples consist of over 200 mil-
lion Chinese characters, Latin letters, and Arabic numerals (95 million and
107 million in the Henan and Zhejiang samples, respectively). Although
hand coding even a fraction of this much text would be hopelessly infeasi-
ble, the machine-coding process nonetheless requires a great deal of manual
reading in order to develop appropriate text parsing techniques and to re-
fine them incrementally and iteratively through random audits—searching
for errors by comparing machine codes with the original text from which
they were derived. I hand-coded random samples and assessed the degree
of consistency between the manual codes with the machine codes. Imperfec-
tion notwithstanding, they are highly accurate, reliable, and valid. Among
400 decisions randomly selected from both samples, levels of agreement
between hand codes and machine codes on all measures range from 94%
to 100%.”

Core Variables

The variables I describe in this section include a flag variable that limits the
scope of the analysis to first-attempt divorces petitions, the dependent

7 Among my measures, Cohen’s kappa of interrater reliability ranges from .88 to 1.00.
Values of Cohen’s kappa above .80 are considered “almost perfect” (Landis and Koch
1977, p. 165; McHugh 2012, p. 279).
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variable (the court ruling to grant or deny the petition), and the three key
theoretical variables I use to test my hypotheses: domestic violence (fault-
ism), defendant consent (breakdownism), and plaintiff sex.

First-attempt divorce.—Courts almost always cite in their decisions case
IDs of prior decisions pertaining to the dispute in question. I therefore coded
as a subsequent-attempt divorce petition any first-instance divorce decision
containing a reference to a previous civil case—either a specific civil case ID
or a descriptive reference to a previous divorce litigation attempt. Descrip-
tive references come from a wide array of words and phrases (% [a A B & IR,
PR B0, HUORELRL, R4S Fprevious datef2 JFE R 245, and many
additional variants). I coded all remaining first-instance divorce decisions
as first attempts.

Grant or deny the divorce petition.—Within relevant sections of text,
adjudicated denials can be reliably identified by words and phrases such as
“deny” (4T3 FF or AFHEYF), “do not approve” (A k), and “reject” (3% [1]). Ad-
judicated approvals of divorce petitions can be identified by words and
phrases such as “approve” (# T and #F) and “dissolve” (fi#f#) that do not
satisfy the criteria for adjudicated denials.

Domestic violence.—Similar to Luo’s (2016, p. 15n3) approach, I did not
limit the definition of “domestic violence” to claims expressed by plaintiffs
using this specific term (Z % 7). I included a variety of additional, often
colloquial, terms and phrases for physical and verbal abuse commonly used
by plaintiffs (e.g., %, 7%, 713, BT, 21F, 241, KITHT, 2T, and
ZEJEAE ).

Defendant consent.—I defined a defendant’s unwillingness to divorce
using phrases such as “oppose,” “disagree” with, or “object” to the divorce
(AR, AR ES S, AREERR, NSRS B, A5 RS S,
and similar variants), “I request that the court reject the plaintiff’s petition”
(i Ry B3Il 1552 [, 75 823 k2 5% 7], and similar variants), “I hope to recon-
cile with the plaintiff” (variants of #3515 14F), and other relevant
words and phrases. Defendants can only express consent or withhold con-
sent if they participate in the litigation process, usually in person, in writing,
or by proxy but occasionally by telephone. In order to assess the effect of
consent, therefore, this variable also includes values for a defendant’s fail-
ure to participate in court proceedings. I defined the absence of defendant
participation using phrases such as “failed to appear in court” (KZjE),
“failed to provide a defense” (AfiiZ ¥i#), “failed to submit a defense state-
ment” (RIEZZAER), “In absentia trial” (B & #), “refused to appear in
court without due cause after being served a court summons” (&A% 22
AEMTE IE 24 B 1 #E R F1)jZ), and other relevant variants. The presence of the
word “public notice” (A %) differentiates in absentia public notice trials in
which defendants were alleged to be missing from other in absentia trials
in which defendants were served by regular means because they were not

350

This content downloaded from 140.182.176.013 on August 01, 2020 19:45:19 PM
All use subject to University of Chicago Press Terms and Conditions (http://www.journal s.uchicago.edu/t-and-c).



Decoupling

alleged to be missing. By including in absentia defendants in this measure of
defendant consent, we can be confident that the value of “defendant con-
sented to divorce” captures a documented expression of affirmative consent
and therefore excludes a failure to withhold consent owing to failure to par-
ticipate in court proceedings.

Plaintiff sex.—Personal details about litigants—including name, sex,
date of birth, officially registered residential address, and nationality—are
disclosed in the vast majority of decisions in the Henan sample: 94% of
all decisions on first-attempt petitions include litigant sex (54,536 out of
57,752). In the Zhejiang sample, by contrast, only 3% of first-attempt deci-
sions disclosed litigant sex (1,536 out of 51,614). Courts in Zhejiang took
great care to redact the personal identifying information of litigants and
their family members. The redaction of litigant names precludes gender
guessing on the basis of given names (typically only surnames are retained).

However, I was able to infer litigant sex (both plaintiffs and defendants)
from almost 7,000 additional first-attempt decisions (and from more than
2,000 additional subsequent-attempt decisions) with a high degree of accu-
racy according to the content of text about three gendered topics: (1) bride
price (%4L), (2) dowry (#5:1&), and (3) wives’ natal families (4#5%). Because
the bride price is paid by the husband’s family, a litigant’s statement con-
cerning the plaintiff’s payment of bride price or the plaintiff’s request
for the return of the bride price is a valid and reliable indication that the
plaintiff is male. Because the dowry is paid by the wife’s family, language
in a court decision claiming or affirming the plaintiff’s payment of the dowry
or the plaintiff’s request for its return is a valid and reliable indication that
the plaintiff is female. Likewise, a statement concerning the plaintiff’s re-
ceipt of—or obligation to return—the bride price or dowry indicates that
the plaintiff is female or male, respectively. Finally, a litigant’s statement
concerning the plaintiff’s return to “the wife’s natal family” is a valid and re-
liable indication that the plaintiff is female.®

I assessed the reliability of this method of inferring litigant sex by com-
paring inferred sex with disclosed sex. The level of agreement between
the two values of sex among the 474 litigants in the Zhejiang sample with
both was 97% (Cohen’s kappa = .95). Applying the same method of infer-
ring sex to the Henan sample is a far better test of its accuracy. Thanks to its
high rate of litigant sex disclosure, the Henan sample is an ideal source of
“training data” for machine coding litigant sex. The level of agreement be-
tween the two values of sex among the 27,434 litigants in the Henan sample
with both was 96% (Cohen’s kappa = .91). Plaintiff sex in my Henan sample

8 When a plaintiff’s sex was inferred using these rules, the defendant was assigned the
opposite sex. Of course I applied the same rules to defendants. Thus, when a defendant’s
sex was inferred using these rules, the plaintiff was assigned the opposite sex.
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(n = 54,200) comes exclusively from the published court decision because
I would have gained only an additional 570 court decisions (1%) by infer-
ring litigant sex in decisions that did not originally disclose it. Of all values
of plaintiff sex in my Zhejiang sample (z = 8,626), 83% were inferred.

Control Variables

Control variables are essential in order to minimize the possibility that an
observed effect is an artifact of an omitted correlate. In order to assess
the effects of theoretical variables among otherwise similar cases, I control
for the year of the decision, whether or not the plaintiff submitted evidence,
whether or not the plaintiff gave up marital property or child custody, a
physical separation claim, the participation of one or more female judges,
the civil procedure adopted (ordinary or simplified), marital duration, mar-
ital property, children, and the participation of legal counsel. The online ap-
pendix contains details about the operational definitions of all control var-
iables, descriptive statistics of all variables, and full regression results.

Analytical Strategy

I use average marginal effects (AMEs) to assess the impact of plaintiff sex,
domestic violence (faultism), and defendant consent (breakdownism) on
courts’ granting adjudicated divorces, net of control variables included in
the models. An AME can be interpreted as the effect of a variable (say, of
changing the value of plaintiff sex from male to female) on the probability
the outcome of interest occurs, holding all remaining variables at observed
values (Long and Freese 2014, pp. 242—46; Mize 2019, pp. 85-87).° A mar-
ginal effect—also known as a first difference—is the difference between the
predicted probabilities for each group. An AME is the average of all mar-
ginal effects computed for each observation in the sample. The difference
between two AMEs is known as a second difference.

I proceed in two steps. First, I present overall AMEs for plaintiff sex, do-
mestic violence (faultism), and defendant consent (breakdownism). Com-
paring the magnitudes of these effects allows me to test hypotheses 1-3. Sec-
ond, I present AMEs for domestic violence (faultism) and defendant consent
(breakdownism) that vary by plaintiff sex. Comparing the effects of domes-
tic violence by plaintiff sex allows me to test the interaction in hypothesis 4.
Likewise, comparing the effects of defendant consent by plaintiff sex allows
me to test the interactions in hypotheses 5-7.

¢ Marginal effects at the mean are calculated while holding all remaining variables at sam-
ple means. AMEs are generally the preferred choice (Long and Freese 2014, pp. 245-46;
Mize 2019). I replicated all analyses using both methods; results are highly robust.
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Regression models presented in this article include interactions between
plaintiff sex and the other two theoretical variables, namely, domestic vio-
lence and defendant consent. They also include interactions between plain-
tiff sex and all control variables. For the sake of presentational parsimony, I
omit control variables from tables of regression results; I limit the presenta-
tion and discussion of regression results to theoretical variables at the heart
of my hypotheses.

In regression models for categorical outcomes, group differences cannot
be reliably assessed by testing the statistical significance of the coefficients
of interaction terms (Allison 1999; Long and Mustillo 2018). Current disci-
plinary best practices call instead for testing interaction effects—that is,
testing differences between groups in the effect of a covariate on the prob-
ability of experiencing a given outcome—Dby testing whether first differences
(one for each group) are equal (Long and Mustillo 2018; Mize 2019). I test the
interaction effects in hypotheses 4—7 by testing the equality of AMEs (i.e., by
testing whether second differences are statistically significant; Long and
Freese 2014, p. 285).

I include fixed effects for the court that adjudicated the case in order to
account for unobserved heterogeneity across contexts. Because basic-level
court jurisdictions correspond to rural counties and urban districts, court
fixed effects (court dummy variables) serve the function of controlling for
unobserved characteristics of both courts and the contexts in which they
are embedded. Court locations also reflect and therefore control for the so-
cial origins of divorce litigants. Divorce litigants who hail from rural areas
are overwhelmingly at the mercy of rural courts. Rarely do migrants from
rural areas file their divorces in urban courts. The court decisions in my
samples bear out Li’s (2015a, p. 98) assertion that “due to jurisdictional re-
strictions, rural women who serve as migrant workers in cities and towns
must return to their hometowns to file divorce petitions.”

DESCRIPTIVE FINDINGS

Judges used the word “mutual affection” (J&1#) in their holdings (i.e., their
legal reasoning, their explanations of how they arrived at their decisions)
in 94% of all first-attempt decisions in each sample. Ultimately, and consis-
tent with hypothesis 1b, the breakdown of mutual affection is the standard
that mattered most to judges. The following represents tens of thousands of
court decisions in my samples containing nearly identical language: “Mu-
tual affection is the foundation of marriage, and the statutory standard by
which the People’s Court grants and denies divorces is whether or not mutual
affection has truly broken down” (Decision 939023, Xingyang Municipal
People’s Court, Henan Province, January 13, 2013). Some judges even pro-
claimed in their holdings that breakdownism is the only relevant legal test:
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“The court holds that whether or not mutual affection between husband and
wife has completely broken down is the sole standard by which to weigh the
decision to grant or deny a divorce” (Decision 2393036, Zhuji Municipal Peo-
ple’s Court, Zhejiang Province, October 14, 2011).

Rarely did judges refer to fault-based standards of wrongdoing. As we
saw in the vignette that opened this article, judges even denied divorce pe-
titions after affirming the occurrence of domestic violence. Judges’ used
terms such as “violence” (% /1), “bad habit” (%2>]), “fault” (i 4), and “Arti-
cle 46” (“PU-+,3” or “46,” the provision in the Marriage Law on civil dam-
ages for wrongdoing) in their holdings in only 4% of the published decisions
in each of the two samples. Meanwhile, judges invoked political discourse of
“stability” (f25€), “civilized” (3C#]), and “harmonious” (F1i# and F1#) in 25%
and 13% of holdings in my Henan and Zhejiang samples, respectively.

China’s breakdownism divorce standard, applied by judges in support of
the national political priority of preserving marriages, overwhelmingly trumps
other circumstances, including marital violence, that, strictly according
to China’s domestic laws and international commitments, could fully sup-
port judges’ decisions to dissolve marriages. The breakdownism test enables
judges’ routine denial of first-attempt divorce petitions. Table 2 shows that
judges denied the majority of divorce petitions on the first attempt but granted
the majority of subsequent divorce petitions. Some plaintiffs required three or
four attempts before judges finally granted their divorce petitions.

Because they are so routinely denied, first-attempt divorce petitions are
more consequential than subsequent attempts. When China’s multiple legal
divorce standards clash and breakdownism prevails over wrongdoing, bat-
tered women are often subjected to further violence or forced into hiding.
Courts’ routine denial of first-attempt divorce petitions, therefore, fuels the
expansion of a population of frustrated and often vulnerable plaintiffs seek-
ing and awaiting divorce. The written decisions show that abuse victims who
return to court after the statutory six-month waiting period following an

TABLE 2
D1vORCE PETITIONS GRANTED AND DENIED, BY ATTEMPT

HEeNAN ZHEJIANG
First Subsequent First Subsequent
Attempts  Attempts Total Attempts  Attempts Total
% divorces granted . .. 36.6 77.4 45.9 20.0 69.4 34.8
% divorces denied . . .. 63.4 22.6 54.1 80.0 30.6 65.2
Total ............... 100.0 100.0 100.0 100.0 100.0 100.0
Moo 57,752 16,902 74,654 51,614 22,106 73,720

SourcE.—Author’s calculations from Henan and Zhejiang provincial high courts’ online
decisions.
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adjudicated denial often claim worsening violence (also see Xu 2007, p. 204).
For this reason, first-attempt divorce petitions, far more than subsequent di-
vorce attempts, are where the rubber meets the road. One plaintiff indicated
the following in her statement: “After I gave birth to my second daughter, the
defendant’s cruelty towards me intensified. Oftentimes, upon returning home
after being out all day, the defendant would beat and curse me. In order to
escape this torture, I filed for divorce. The Minquan County People’s Court
denied my petition in its [prior case ID] decision. I then fled with my older
daughter and begged for food in order to survive” (Decision 422754, Minquan
County People’s Court, Henan Province, July 20, 2010). In this case, the du-
ration of the first attempt (from case filing to adjudicated denial) was 50 days,
but the total duration of time between original first-attempt case filing and
adjudicated divorce was 2,492 days (almost seven years).

Another plaintiff stated to the court, “In the time since suffering a beating
by the defendant in 2007, I have been in hiding, afraid to return home, for
over three years. In early 2010 my divorce petition was denied by the Song
County People’s Court, after which I have still not dared to return home”
(Decision 562570, Song County People’s Court, Henan Province, April 1,
2011). The duration of the litigation process was over one year, but the overall
process lasted three or four years. I could fill hundreds of pages with similarly
poignant examples of the grave physical security and public health implica-
tions of courts’ routine denial of first-attempt divorce petitions.

As courts stepped up their suppression of divorces on the first attempt, the
population of divorce seekers awaiting relief has only grown. The duration
of time from when the first-attempt petition was filed to when the divorce
was ultimately granted on a subsequent attempt can be calculated in two
ways: (1) by searching for first-attempt filing dates in the text of subsequent-
attempt decisions and (2) by linking first-attempt and subsequent-attempt
court decisions. In so doing we learn that, among divorces granted on the first
attempt, median time to adjudicated divorce was 80 days and 42 days in the
Henan and Zhejiang samples, respectively. When the divorce was granted on
a subsequent attempt, median time was 422 days and 373 days in the Henan
and Zhejiang samples, respectively. Thus, the median delay to freedom
caused by a first-attempt adjudicated denial was 342 days and 331 days in
the Henan and Zhejiang samples, respectively."

If courts are more likely to deny first-attempt divorce petitions filed by
women, and if female plaintiffs are more likely than male plaintiffs to be

19 Median durations of time to adjudicated divorce were calculated from dates reported
in 44,278 and 62,059 first- and subsequent-attempt decisions in the Henan and Zhejiang
samples, respectively. Time to divorce is shorter in Zhejiang’s courts due to their far more
common use of the simplified civil procedure. Calculating median time to adjudicated di-
vorce separately for each type of civil procedure shrinks the differences between the two
samples.
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victims of domestic violence, then it can only be true that the delay to freedom
is longer for women than for men, and that a nontrivial number of women
awaiting their freedom are marital-violence refugees. Even if women who re-
turn to court for another attempt are guaranteed a divorce, the tangible and
intangible costs to vulnerable abuse victims of a median delay of nearly one
year are in some instances incalculable.'' Collateral costs may aggravate suf-
fering. Divorece litigation is about more than domestic violence. When courts
deny divorce petitions, they also deny child custody and property division
claims. Courts often do more to prolong than to redress suffering.

We can see in figure 1 that the clampdown on adjudicated divorce began in
the early to mid-2000s and, at least in the case of Henan, intensified after 2011
for reasons discussed earlier, namely, a dramatic increase in the volume of
civil litigation and the rising prominence of political discourse concerning
marital stability, household harmony, and civilized families. Figure 1 also
lends further confidence to the representativeness of my two provincial sam-
ples. Figure 1B shows that granted divorces as a proportion of all adjudicated
divorce petitions in the three years spanning 2013 and 2015 in my Henan
sample (41.0%) perfectly mirrors the proportion of granted divorces in the
true population of divorce adjudications reported by the Ministry of Civil Af-
fairs (41.4%). Likewise, figure 1C shows that the proportion of adjudicated
divorce petitions approved by courts in the three years spanning 2014 and
2016 in my Zhejiang sample (35.6%) is close to the approval rate in official
sources (36.9%).

For comparability purposes, figure 1 is limited to adjudicated outcomes.
Had I used official government data to depict all granted divorces (divorces
granted by adjudication plus divorces granted by mediation) as a proportion
of all divorce petitions submitted to courts (including those subsequently
withdrawn by plaintiffs), the same downward trend would have emerged."
Between 2004 and 2016, the proportion of all divorce petitions received by
courts resulting in granted divorces fell from 63% to 49% in China as a whole,

' After the first attempt, courts in my samples were actually more likely to grant adju-
dicated divorces to female plaintiffs than to male plaintiffs. Among subsequent-attempt
decisions, the probabilities of adjudicated divorces granted to female and male plaintiffs,
respectively, were .82 and .68 (n = 13,743) in Henan and .77 and .73 (z = 3,447) in
Zhejiang (gender differences in both samples are statistically significant). However, the
right-censored nature of the court decisions (plaintiffs may or may not return to court af-
ter the end of the period of observation) problematizes any effort to interpret the meaning
and significance of women’s apparent advantage on a subsequent attempt following a
first-attempt adjudicated denial. Published court decisions are poorly suited for the sys-
tematic analysis of what happens to litigants after first-attempt adjudicated denials.

2 Owing to a systematic underrepresentation of mediations and withdrawals in online
collections of Chinese court decisions, online court decisions are suitable for studying ad-
judicated outcomes only.
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F1c. 1.—Granted divorces as a proportion of all decisions to grant or deny divorce peti-
tions. Official government statistics and online decisions (all) correlated at R = .98 for Henan
and R = .79 for Zhejiang. Zhejiang’s 2001 data point is omitted because it is undoubtedly
erroneous. Data disaggregated by province are unavailable for years prior to 1999. Data are
from the Ministry of Civil Affairs of China, various years; author’s calculations from Henan
and Zhejiang provincial high courts’ online decisions.
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from 62% to 44% in Henan, and from 56% to 47% in Zhejiang (Ministry of
Civil Affairs of China, various years).

China’s judicial clampdown on adjudicated divorce has been achieved in
no small part on the backs on women. Table 3 shows that the long-dash lines
in figure 1 vary greatly by plaintiff sex. Women’s divorce requests were far less
likely than men’s to be granted on the first attempt. Women’s disproportionate
burden was compounded by four factors. First, as we can also see in table 3,
women were disproportionately exposed to marital violence. In both Henan
and Zhejiang, rates at which female plaintiffs made claims of domestic vio-
lence—38% in Henan and 39% in Zhejiang—are consistent with previously
published estimates. Also consistent with previously published estimates,
90% and 87% of plaintiffs in the Henan and Zhejiang samples, respectively,
who made abuse claims were women (Chen and Duan 2012, pp. 29-30; Li

TABLE 3
FREQUENCY DISTRIBUTIONS (%) OF THEORETICAL VARIABLES,
OVERALL AND BY PLAINTIFF SEX

HENAN (n = 54,200) ZHEJIANG (n = 8,626)
By Plaintiff Sex By Plaintiff Sex
All - All -
Plaintiffs Female Male Plaintiffs Female Male
Sex composition of plaintiffs .. .. 100.0 66.3 33.7 100.0 67.0 33.0
Court decision to grant or deny petition:
Divorce granted ............ 36.9 33.4 43.9 20.4 16.5 28.2
Divorce denied ............. 63.1 66.6 56.1 79.6 83.5 71.8
Total ..................... 100.0 100.0 100.0 100.0 100.0 100.0
Plaintiff claim of marital violence:
Apparent claim of violence . .. 28.0 38.1 8.3 29.7 38.7 11.4
No apparent claim of violence 72.0 61.9 91.7 70.3 61.3 88.6
Total ..................... 100.0 100.0 100.0 100.0 100.0 100.0

Defendant consent:
Defendant in absentia:

public notice . ............ 12.5 9.2 19.0 6.2 4.2 10.2

no public notice .......... 22.6 24.0 19.8 23.1 23.9 21.5
Defendant consented

todivorce ............... 15.4 14.8 16.4 14.2 13.8 15.2
Defendant withheld

consent ................. 49.6 52.0 44.8 56.5 58.1 53.1
Total ..................... 100.1 100.0 100.0 100.0 100.0 100.0

Note.—Limited to first-attempt divorce trials. The numbers of observations here and in ta-
ble 2 (under “first attempts”) are different because this table is limited to the subsample of ob-
servations with disclosed litigant sex and nonmissing values of covariates included in the logit
regression models. All y* tests of differences between male and female plaintiffs are statistically
significant at P <.001. Totals do not always equal 100.0% owing to rounding error. Results are
from author’s calculations from Henan and Zhejiang provincial high courts’ online decisions.
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2015b, p. 168, 171; Runge 2015, p. 32; Zhao and Zhang 2017, pp. 193—-94; Htun
and Weldon 2018, p. 49).

Second, the improbability of obtaining an adjudicated divorce on the first
attempt disproportionately impacted women in part because male defen-
dants were more likely than female defendants to withhold consent. Table 3
shows that cases in which the defendant withheld consent represent by far the
largest category of the “defendant consent” variable and account for at least
one-half of all first-attempt divorce trials in each sample. Likewise, defen-
dants in only a small proportion of cases (15% and 14% in the Henan and
Zhejiang samples, respectively) consented to divorce. Table 3 also shows that
female plaintiffs were more likely than male plaintiffs to face defendant ob-
structionism and less likely than male plaintiffs to have defendant consent.

Third, as we can also see in table 3, female plaintiffs were less than half as
likely as male plaintiffs to have public notice trials. Because, as we will see,
judges were relatively inclined to grant divorces when defendants were un-
able or chose not to participate in first-attempt trials, women’s lower chances
of success in their attempts to divorce are explained in part by men’s vast
overrepresentation among plaintiffs in public notice trials."®

Altogether about one-third of plaintiffs in each sample did not face defen-
dants in their first-attempt trials. A far greater share of defendants were
AWOL in Henan than in Zhejiang undoubtedly because Zhejiang is far
more urbanized than Henan. As we know, defendants whose whereabouts
are allegedly unknown or who opt out of court proceedings are overrepre-
sented in rural areas. In rural county courts in my samples, 35%-40% of
first-attempt trials were held without the participation of defendants, com-
pared with only 15%-20% in the most urbanized courts in my samples.

Fourth, the foregoing dynamics that militated against women’s efforts to
divorce were multiplied by women’s disproportionate representation among
first-attempt divorce petitioners in court. Table 3 shows that, consistent with
previously published estimates, women accounted for 66% and 67% of all
plaintiffs filing first-attempt divorce petitions in the Henan and Zhejiang
samples, respectively (Xu 2007, p. 199).

In this section I have shown that the endogenous legal test of break-
downism dominates Chinese judges’ discourse in their published court

3 Data limitations prohibit an assessment of the extent to which this overrepresentation
is endogenous to courts. It could be a function of men’s greater likelihood to claim missing
spouses, courts’ greater likelihood to accept the missing spouse claims of male plaintiffs,
or a combination of both. Regardless of its origins, this overrepresentation disadvantages
female plaintiffs relative to male plaintiffs. Although, as discussed earlier, a statutory ba-
sis for divorce stipulated by the Marriage Law is a formal missing person declaration by a
court, my samples of court decisions reveal that this almost never happens, undoubtedly
because, as also discussed earlier, courts can enjoy all the conveniences of a public notice
trial without the hassle of making a formal missing person declaration.
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decisions. I also showed sizable gender gaps in plaintiffs’ adjudication out-
comes, plaintiffs’ rates of claiming domestic violence, and defendants’ un-
willingness to divorce.

MULTIVARIATE FINDINGS

The descriptive evidence I have presented so far lends support to hypothesis 1b
by showing that, in my two provincial samples of divorce adjudications,
judges referred overwhelmingly to the no-fault legal standard of break-
downism and rarely referred to faultism standards. Indeed, a defendant’s
lack of consent is often the only evidence judges need to deny divorce peti-
tions according to the breakdownism standard (Xu 2007, p. 204). A holding
such as this is common: “The defendant’s unwillingness to divorce proves
that marital relations between the plaintiff and defendant have not irrepa-
rably broken down” (Decision 965165, Fangcheng County People’s Court,
Henan Province, April 26, 2013). I will now test hypothesis 1 more rigor-
ously by comparing the relative importance of these two competing stan-
dards on judges’ decisions to grant and deny first-attempt divorce petitions.
T use logit regression models to estimate both the effect of plaintiffs’ domestic
violence claims, which pertain to the legal standard of faultism, and the ef-
fect of defendants’ consent, which pertains to the no-fault legal standard of
breakdownism. Table 4 contains AMEs estimated from these models of
judges’ decisions to grant first-attempt divorces in the Henan and Zhejiang
samples.

Correlates of Adjudicated Divorces

In model 1, which controls only for decision year and court, the AMEs for the
gender gap in the probability of obtaining an adjudicated divorce—average
female predicted probabilities minus average male predicted probabilities—
are —09 in Henan and —.11 in Zhejiang. Model 2 adds claims of domestic
violence. In both Henan and Zhejiang, a claim of domestic violence reduces
the probability of obtaining a first-attempt adjudicated divorce by .09 and .04
in the Henan and Zhejiang samples, respectively. Model 2 also shows that the
highly statistically significant gender gap is reduced by controlling for claims
of domestic violence. As we will see, this negative effect of domestic violence
in model 2 is largely an artifact of (1) an overrepresentation of domestic vio-
lence claims in cases in which defendants withheld consent (because judges
rarely granted divorces in such cases) and (2) an underrepresentation of do-
mestic violence claims in public notice trials (because judges were reasonably
likely to grant divorces in such cases). In short, defendant consent is driving
what appears to be an effect of domestic violence.
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TABLE 4
AVERAGE MARGINAL ErrecTS ON COURTS’ GRANTING DIVORCES,
CALCULATED FROM LOGISTIC REGRESSION MODELS

MoDEL
1 2 3 4
Henan (z = 54,200 first-attempt trials)
Female plaintiff ........................... —.QQ%#E — Q7R — (3 — (3
Plaintiff claim of domestic violence . ........... —.QQ#FE — 2%*Ek — Q1%
Defendant consent:
Defendant in absentia: public notice ......... .06%* 11
Defendant in absentia: no public notice . ..... — . 25%Hk — Pk
Defendant withheld consent ............... —. 57k — Sk
Cf. defendant consented to divorce:
Additional controls ........................ No No No Yes
McKelvey and Zavoina pseudo-R* ............ .20 21 53 .63
Zhejiang (n = 8,626 first-attempt trials):
Female plaintiff ........................... —. 1R — QR — gk — Ok
Plaintiff claim of domestic violence . ........... —.04%F% — 01 —.01
Defendant consent:
Defendant in absentia: public notice ......... —-.07"  —.07"
Defendant in absentia: no public notice . ..... —.30%¥*  — 35k
Defendant withheld consent ............... — .49k — Ak
Cf. defendant consented to divorce:
Additional controls ........................ No No No Yes
McKelvey and Zavoina pseudo-R* ............ .14 .15 42 .50

Note.—All models include court fixed effects (court dummies) and year of decision. Signif-
icance tests are based on SEs calculated using the delta method and are adjusted for noninde-
pendence between decisions clustered within courts (161 and 91 in the Henan and Zhejiang
samples, respectively). “Cf.” denotes the omitted reference category. Results reflect author’s
calculations from Henan and Zhejiang provincial high courts’ online decisions.

* P<.10.

* P <.05.

# P < .01

wEE P < 001,

When defendant consent is introduced in model 3, the gender gap shrinks
yet again, suggesting that some of the gender gap in the probability of obtain-
ing an adjudicated divorce on the first attempt is due to female plaintiffs’
greater exposure to domestic violence and spousal obstructionism and to
the more limited use of public notice trials for their cases. Indeed, defendant
consent accounts for the majority of the gender gap in the Henan sample. Just
as striking as the shrinking gender gap is the sheer magnitude of the effect of
defendant consent. Recall that satisfying statutory grounds for the break-
down of mutual affection is relatively straightforward both in public notice
trials and when the defendant consents. Regression results show that only
under these two circumstances is a court reasonably likely to grant a plaintiff’s
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divorce request. In the full model (model 4), a spouse’s unwillingness to di-
vorce lowers the probability of obtaining a divorce by .51 and .47 in the
Henan and Zhejiang samples, respectively. Diverging from the expectations
of hypothesis 1a and lending overwhelming support to hypothesis 1b, the ef-
fect of defendants’ withholding consent is greater than the effect of plaintiff
domestic violence claims on divorce outcomes by dozens of orders of magni-
tude. Similarly, in absentia trials in which defendants were not served by
public notice (because they were not alleged to be missing) reduced the prob-
ability of obtaining a divorce by .27 and .35 in the Henan and Zhejiang sam-
ples, respectively. The relatively minor importance of faultism standards and
the major importance of breakdownism standards is also reflected in the mi-
nor change in pseudo-R’ values between model 1 and model 2 and the major
change in pseudo-R’ values between model 2 and model 3."

In both samples, defendant consent substantially reduces the effect of
claiming domestic violence. When controlling for plaintiff sex and defen-
dant consent in model 3, the effect of an apparent claim of domestic violence
approaches irrelevance in both samples (—.02 in Henan and —.01 in
Zhejiang). Note that with the introduction of additional variables in subse-
quent models, the effect of a claim of domestic violence almost entirely dis-
appears (although its effect of —.01 remains statistically significant in the
Henan sample). Defendant consent explains away most of the effect of do-
mestic violence claims for two reasons: (1) defendants who did not consent
to divorce were disproportionately accused of perpetrating domestic vio-
lence and (2) plaintiffs were relatively unlikely to make claims of domestic
violence in public notice trials. One obvious interpretation is that abusers
also tend to be obstructionists. However, given limitations in the data, we
cannot entirely rule out an alternative possibility that abuse claims are en-
dogenous to spousal consent: some plaintiffs may make abuse claims be-
cause their spouses are unwilling to divorce. Similarly, although it seems
highly plausible that plaintiffs are at much lower risk of domestic violence
when their spouses are missing, we cannot entirely rule out an alternative
possibility that missing spouses obviate plaintiffs’ perceived need to make
abuse claims.

We now have clues that help explain why male plaintiffs are more likely
than female plaintiffs to succeed in their efforts to divorce on the first at-
tempt. Women’s sizable disadvantage in the probability of obtaining an
adjudicated divorce stems from a triple whammy of gender differences in
the incidence of domestic violence, defendant obstructionism (in the form of

14 This pattern is mirrored by various pseudo-R? formulas, including adjusted count
and McFadden’s (for a discussion of competing pseudo-R?’s, see Long and Freese [2014,
pp- 126-31)).
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withholding consent), and missing defendants. We also know that these
costs are further amplified by a huge overrepresentation of women among
plaintiffs filing for divorce in court.

Inconsistent with hypothesis 2a and supportive of hypothesis 2b, the
marginal effect of a claim of abuse in the full model (model 4) is tiny in both
samples, and below the threshold of statistical significance in the Zhejiang
sample. Meanwhile, the effect of defendant consent remains immense. De-
fendant consent alone contributes more to pseudo-R? values than do all re-
maining control variables combined, including the court dummies. The ef-
fect of defendant consent towers above that of everything else in the model.

The evidence is unambiguous: in the Chinese context of divorce litiga-
tion, breakdownism is king and faultism is of practical irrelevance. Consis-
tent with poignant anecdotal evidence of Chinese courts’ general failure to
grant divorces on the basis of domestic violence (Fincher 2014), claims of
abuse clearly did not improve plaintiffs’ chances of getting divorced in
court, and, at least in the Henan sample, appear to have been counterpro-
ductive. This is precisely what we would expect if judges privilege break-
downism over faultism. Judges heed political calls to prevent frivolous di-
vorce, preserve marriages, and reduce social instability. Even though
their job is to rule on contentious disputes, they avoid entering the fray
for fear of fallout from “extreme incidents” that might follow decisions that
are intolerable to defendants they perceive as potentially violent. Under
enormous pressure to close cases, they save time, enhance their work pro-
ductivity, and improve their efficiency scores by disregarding and trivializ-
ing domestic violence claims. And, for cultural reasons, they look askance
with suspicion at domestic violence claims as potentially exaggerated or
fabricated.

Female plaintiffs remain disadvantaged in model 4 net of controls. Con-
sistent with hypothesis 3 concerning gender bias, even among plaintiffs who
were otherwise similar in terms of defendant consent, domestic violence
claims, and an array of controls, women were still less likely than men to
obtain an adjudicated divorce on the first attempt.

Correlates of Gender Gaps in Adjudicated Divorces

My final empirical task is to test hypotheses concerning specific contexts in
which playing fields were relatively even and uneven between female and
male plaintiffs. Table 5 goes beyond the contents of table 4 by presenting pre-
dicted probabilities, from which AMEs in table 4, model 4, were calculated.

Table 5 shows that the slightly negative effect of making a claim of do-
mestic violence seen in table 4 (—.01) is limited to female plaintiffs in the
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TABLE 5
AVERAGE PREDICTED PROBABILITIES OF COURTS’ GRANTING DIVORCES

By PLAINTIFF SEX
All —— Gender

Plaintiffs Female Male Differences

Henan:
Overall ........................... .37 .36 .39 —.03%%*
Plaintiff claim of domestic violence:
a. YeS ... .36° .34 40 —.06%¥#ED
b.No........ 37 37 .39 — Q2 H*a
Defendant consent:
a. Defendant in absentia: public notice 77bed L 74bed .84bed - — QgHHEADCd
b. Defendant in absentia: no public
notice .............. ... .39aed .34aed 50med 1 pEkacd
c. Defendant consented to divorce . . . . 66424 67404 L6504 .02+aP
d. Defendant withheld consent . ... .. 158be 16%be 14be L2 skab
Zhejiang:
Overall ........................... .20 .18 .24 —.06%%*
Plaintiff claim of domestic violence
a.Yes ... .20 17 .23 —.06*
b.No...... ... .. .. 21 .18 .24 —.06%**
Defendant consent:
a. Defendant in absentia: public notice 4704 .3gbed .63 —.23%*kEAcd
b. Defendant in absentia: no public
notice .................. ... ... 204 140ed 31ed 1k Acd
c. Defendant consented to divorce . . . . 5504 .54abd .56 —.03"ab
d. Defendant withheld consent . ..... Q7P Q74P 07+P¢ —.002%"

Note.—All contents of this table are postestimation calculations from the same models used to
make the postestimation calculations of AMEs in table 4, model 4. A caret (") denotes a slight
discrepancy due to rounding error between an AME (in the “gender differences” column) and
the corresponding predicted probabilities from which it was calculated (in the “by plaintiff
sex” columns). Likewise, differences between predicted probabilities in this table are not always
identical to corresponding AMEs in table 4 owing to rounding error. Superscript letters corre-
spond to other categories of the same variable. Known as contrasts, they denote the statistical sig-
nificance (at P < .05) of differences between variable categories (first differences). In the “gender
differences” column, they also denote the statistical significance (at P <.05) of gender gaps (second
differences) across different variable categories. On contrasts, see Long and Freese (2014, p. 252)
and Mize (2019, p. 106). Results reflect author’s calculations from Henan and Zhejiang provin-
cial high courts’ online decisions.

* P <.10, two-tailed tests.

* P <.05.

P < 0l

R P < .001.

Henan sample. In Henan, claims of domestic violence widened the gender
gap considerably. Whereas the gender gap was only —.02 among plaintiffs
who did not make such a claim, it was a much wider —.06 among plaintiffs
who did make such a claim. The difference between these two gender gaps
(a test of second difference) is statistically significant. Thus, hypothesis 4b

364

This content downloaded from 140.182.176.013 on August 01, 2020 19:45:19 PM
All use subject to University of Chicago Press Terms and Conditions (http://www.journal s.uchicago.edu/t-and-c).



Decoupling

finds strong support from the Henan sample: the negative effect of making a
claim of domestic violence was greater for female plaintiffs than for male
plaintiffs. The obvious interpretation of this pattern is that judges treated
men’s domestic violence claims more seriously than women’s domestic vi-
olence claims; they more readily dismissed women’s domestic violence
claims as unimportant or fabricated. In the Zhejiang sample, by contrast,
domestic violence claims were equally irrelevant to women and men alike.

In table 5 we see once again that plaintiffs’ divorce prospects were high-
est when they passed the breakdownism test with either a public notice trial
or defendant consent. The overall predicted probability of a granted divorce
in a public notice trial (.77 in Henan and .47 in Zhejiang) was more than
double the overall probability (.37 in Henan and .20 in Zhejiang). In Henan,
plaintiffs’ chances of getting divorced were even higher in this type of trial
(.77) than in trials in which the defendant expressed consent to divorce (.66).
By contrast, when defendants failed to participate in court proceedings for
other reasons, overall predicted outcomes were about the same as in all tri-
als taken together. Public notice trials and mutual consent were by far the
most realistic pathways to divorce. They were also the least common path-
ways, together accounting for only 20%—25% of first-attempt divorce trials
in both samples.

Although plaintiffs as a whole benefited from in absentia trials only when
an allegedly missing defendant was served by public notice (thus satisfying
the breakdownism standard), male plaintiffs enjoyed a large and statistically
significant advantage over female plaintiffs when defendants failed to par-
ticipate in court proceedings for any reason. Lending strong support to hy-
pothesis 5, gender differences in the probability of a divorce on the first at-
tempt, ranging from —.09 to —.23, were massive and statistically significant
in both samples when defendants were AWOL, regardless of how the court
served the defendant. Indeed, for a male plaintiffin the Henan sample, divorce
approached a forgone conclusion (.84) in a public notice trial. Tests of sec-
ond difference show that, among all in absentia trials, public notice trials
narrowed the gender gap in Henan (—.16 vs. —.09, a statistically significant
difference) and widened the gender gap in Zhejiang (—.16 vs. —.23, a statis-
tically insignificant difference).

Women'’s severe disadvantage in the context of in absentia trials—both
as plaintiffs and as defendants—is consistent with patriarchal cultural be-
liefs about women as less credible and less deserving than men. My empir-
ical findings suggest that judges, who themselves are mostly men, took
claims about missing spouses more seriously and treated them as more cred-
ible when they were made by male plaintiffs. The court decisions in my sam-
ples reflect cultural narratives not only about female plaintiffs making false
claims of domestic violence in illicit efforts to abscond with marital property
and child custody (Epstein and Goodman 2018), but also about female
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plaintiffs who, for the same reasons, falsely conceal the whereabouts of their
husbands. The court decisions may further reflect judges’ implicit belief
that missing female defendants, particularly those they suspect are in illicit
extramarital relationships, are less deserving than male defendants of the
legal protections and due process they lose when they are absent from trials.
In short, judges are far more inclined to protect husbands than to protect
wives from getting “unwittingly divorced.”

Courts were also relatively inclined to grant divorces to plaintiffs when
defendants expressed their consent. However, data from neither sample
support the expectation of hypothesis 6 that female plaintiffs were disad-
vantaged when both sides agreed to part ways. In the Zhejiang sample, mu-
tual consent put women at a small but statistically insignificant disadvan-
tage (—.03). Quite the contrary in the Henan sample, where courts were
more inclined to grant divorces to female plaintiffs than to male plaintiffs
in the context of mutual consent, albeit to only a small (.02) and marginally
statistically significant extent.

Finally, an adjudicated divorce was highly improbable in the absence of
spousal consent. According to model 4, the average predicted probability of
obtaining an adjudicated unilateral divorce among plaintiffs whose spouses
withheld consent was only .15 in Henan and .07 in Zhejiang. In the context
of defendants who withheld consent to divorce, female and male plaintiffs
were on a playing field that was similarly harsh to everyone. Adjudicated
unilateral divorce prospects were slim for female and male plaintiffs alike
on the first attempt. Consistent with hypothesis 7, the chances of female
and male plaintiffs seeking unilateral divorces in Zhejiang were identical.
Contrary to the expectations of hypothesis 7, however, female plaintiffs
in Henan had a small (.02) but statistically significant advantage over male
plaintiffs when defendants withheld consent.

To sum up my empirical findings, mutual consent and public notice trials,
key statutory conditions of the breakdown of mutual affection, were the only
realistic pathways to divorce on the first attempt. Domestic violence, by con-
trast, a competing fault-based statutory condition, did not move the needle
toward divorce. Victims of domestic violence, almost all of whom were women,
were revictimized by judges who, at best, ignored their claims. Although
breakdownism prevailed over faultism by a massive margin, judges did
not apply the breakdownism standard equally. Judges showed a far greater
inclination to affirm the breakdown of mutual affection on the basis of a miss-
ing defendant when the plaintiff was a man. Women’s overall disadvantage
in getting a divorce on the first attempt is attributable in large measure to
their specific disadvantage in trials in which defendants were missing or re-
fused to participate. Male litigants—both plaintiffs and defendants alike—
enjoyed preferential treatment from judges in in absentia trials. Judges were
far more reluctant to grant the divorce requests of female plaintiffs in the
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absence of their husbands than they were to grant the divorce petitions of
male plaintiffs in the absence of their wives.

DISCUSSION AND CONCLUSIONS

In this article, I have documented the extent to which and provided reasons
why women have borne the brunt of Chinese courts’ clampdown on adju-
dicated divorce. Generally speaking, divorce is readily attainable outside
the court system if both sides are willing and can agree on all terms. Courts
are the only place in China to which people can take contested, unilateral, ex
parte divorces. China’s divorce laws on the books provide strong protec-
tions to women seeking divorce. Chinese courts, however, routinely stretch
these laws beyond recognition or altogether ignore them, and in so doing
subvert China’s own laws and international legal commitments. The evi-
dence is clear: an apparent claim of domestic violence has no meaningful
influence on whether a court grants an adjudicated divorce. In China’s di-
vorce courts, domestic laws and global legal norms concerning violence
against women have been sidelined to the point of irrelevance. By privileg-
ing competing institutional imperatives, including judicial efficiency, the
preservation of marriages, and social stability maintenance, courts serve
the needs of political priorities more than the needs of gender justice. As po-
litical pressure to preserve marriages has grown, so too has courts’ tendency
to deny divorce petitions, even when—or especially when—they include
claims of domestic violence.

Had I measured China’s “trial fairness” according to its formal laws and
international treaty commitments summarized by the U.S. State Depart-
ment in its human rights reports (Hathaway 2002), I would have arrived
at very different conclusions. Had I assessed Chinese court behavior ac-
cording to vignettes presented to lawyers or to ordinary citizens (most of
whom had never been to court; Wang 2014; Negro and Longhofer 2018),
or according to panels of regional and country “experts” (Cole 2012, 2015;
Hafner-Burton and Tsutsui 2005; Htun and Weldon 2018), my conclusions
would likewise have been different. Contrary to much of the literature on
the diffusion and local penetration of global legal norms, my conclusions
about judicial behavior and trial fairness come from empirical analysis of
actual judicial behavior and actual trials.

Real decisions from real courts show that, over time, adjudicated divorce
became increasingly difficult in general and were disproportionately diffi-
cult for women in particular. My empirical findings show that the wide gen-
der gap in the probability of getting an adjudicated divorce on the first at-
tempt is explained in large measure by five correspondingly wide gender
gaps in (1) the incidence of plaintiffs with domestic violence claims, (2) the
incidence of plaintiffs whose spouses withheld consent, (3) judges’ gendered
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responses to plaintiffs’ claims of domestic violence, (4) judges’ gendered re-
sponses to plaintiffs’ claims of missing spouses, and (5) judges’ gendered re-
sponses to defendants’ failure to appear in court for other reasons.

Chinese judges deny first-attempt divorce requests for fear that plaintiffs,
particularly female plaintiffs, embellish and lie; for fear that the approval pro-
cess will slow the rate at which they clear cases; and for fear that angry hus-
bands will cause “extreme incidents” of social unrest by retaliating against
plaintiffs. Undoubtedly, some plaintiffs do exaggerate and altogether fabri-
cate their claims. The degree to which judges believe they do so, however,
varies by plaintiff sex. Judges, under the influence of cultural stereotypes
about gender, give greater credence to the claims of male plaintiffs and attach
greater value to the rights of male defendants. When ruling on first-attempt
divorce petitions, judges seem far more fearful of supporting a case without
merit than denying a case with merit. On the whole, they would rather send a
woman home with her abuser or force her into hiding than to grant a divorce
to a woman who wants out of an unhappy marriage and may have thought
spinning a poignant story about abuse would improve her chances of achiev-
ing her goal. Even if some plaintiffs (however few) lie in court proceedings
about abuse or the whereabouts of their spouses, is it better for judges to pre-
serve the marriage than to dissolve it? Is the judicial error of dissolving the
marriage of an unhappy woman who may have lied about or exaggerated
abuse claims worse than the judicial error of exposing a battered woman
to ongoing abuse by prolonging her marriage against her wishes? Would it
not be better to err on the side of protecting women?

The social and public health implications of China’s “divorce twofer” are
palpable: this institutionalized norm of denying a divorce request on the
first attempt and granting it on a subsequent attempt has spawned a sizable
population of female marital-violence refugees. In Henan and Zhejiang
alone, thousands of women awaiting a second or third chance for an adju-
dicated divorce must choose from an array of similarly horrific options: fur-
ther subjection to marital violence; separation from children, aging parents,
and other kin; and economic vulnerability from forfeiting marital property
and eking out an existence a safer distance from abusive husbands.

My empirical findings on marital decoupling in China also shed light on
institutional decoupling—the extent to which and reasons why legal sys-
tems that bear the symbolic hallmarks of global legal norms subvert them
in practice. Decades of research on local compliance with global norms doc-
uments a ubiquitous gap between doctrinal law and on-the-ground prac-
tices, and the ubiquity of hollow and symbolic commitments to world society
values. Do previous explanations for the extent and character of decoupling
between global legal commitments and local legal practices in general help
us make sense of decoupling in the specific context of Chinese divorce lit-
igation? The ratification of CEDAW, which scholars argue helps explain
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international variation in the gap between promises and practices (Engle-
hart and Miller 2014; Htun and Weldon 2018; Wang and Schofer 2018), ap-
pears to have had little impact on the protection of Chinese domestic violence
victims unilaterally seeking divorce in court. Of course, we have no way of
knowing whether the plight of Chinese women seeking freedom from their
abusive husbands would have been even worse in its absence. Furthermore,
divorce litigation is only one piece of the larger puzzle of gender violence, and
perhaps China’s ratification of CEDAW has helped women in other institu-
tional contexts.

Can we make sense of China’s divorce twofer as a function of bureaucratic
capacity (Cole 2015)? While a greater supply of judges and other court per-
sonnel, by alleviating some of the pressures of crushing dockets that moti-
vate judges to deny first-attempt divorce petitions, might help women seek-
ing divorce, the institutional roots of the divorce twofer also lie elsewhere.
Can we attribute gender injustice in China’s civil courts to the absence of
a strong and autonomous domestic feminist women’s movement (Htun
and Weldon 2018)? While we can only speculate about the hypothetical im-
pact of such a movement on judicial practices in China, we can be confident
that the more salient institutional roots of China’s divorce twofer lie with
the endogenous institutional logics of a political ideology hostile to divorce
and with performance evaluation systems that incentivize adjudicated de-
nials of divorce petitions. That the empirical patterns I presented are so con-
sistent across two subnational contexts that differ in other ways suggests the
power of the endogenous institutional logics at the heart of my explanation.
The clampdown on divorce litigation is no less severe in Zhejiang, which, as
a coastal province adjoining Shanghai in one of the most prosperous parts
of China, is more integrated with and proximate to world society than
Henan is. Contrary to the expectations of world society theory, adjudicated
divorce is considerably harder to come by in Zhejiang than in Henan, per-
haps in part because, as mentioned earlier, judges in Zhejiang have the
heaviest dockets in China.

In the context of Chinese divorce litigation, the direction of institutional
“drift” (Schofer and Hironaka 2005) has been away from at least as much as
toward global norms. The “paradox of empty promises” (Hafner-Burton
and Tsutsui 2005) in the context of Chinese divorce litigation is the extent
to which courts are a primary obstacle to the realization of the promises en-
shrined in laws intended to protect women’s freedom of divorce and to offer
relief to victims of marital violence. We cannot understand Chinese courts’
routine failure to offer relief from domestic violence as merely a matter of
compliance failure. On the contrary, to a real extent we should understand
the judicial practices I have documented in this article as compliance suc-
cess. Courts’ routine failure to protect victims of domestic violence is a func-
tion of purposeful institutional design. As we have seen, judges’ seemingly

369

This content downloaded from 140.182.176.013 on August 01, 2020 19:45:19 PM
All use subject to University of Chicago Press Terms and Conditions (http://www.journal s.uchicago.edu/t-and-c).



American Journal of Sociology

limitless discretion to assess marital quality, reconciliation potential, and
evidence submitted by litigants is hardly a problem of implementation,
much less an unintended consequence of institutional design flaws. The logic
of the breakdownism standard is its subjectivity and flexibility for the in-
tended purpose of allowing judges to apply it (pliably) in ways that support
prevailing political priorities. China’s enduring political priority of prevent-
ing frivolous divorce has a long legacy and has taken on renewed urgency
since 2012. The real paradox is that Chinese judges are expected to subvert
and stretch beyond recognition domestic laws that are “constructed out of a
common and universalistic world cultural frame” (Boyle and Meyer 1998,
p. 214) and are rewarded for doing so.

According to Pope and Meyer (2016, pp. 289-90), “Decoupling exists be-
cause world models, which are suffused with meaning and cultural signif-
icance, interface with situated interests and practical concerns at the local
level (Meyer and Rowan 1977). Local actors may adopt the models for rea-
sons of external legitimacy but buffer the models from daily practices to
maintain internal technical efficiency or solidarity.” A key methodological
task, then, is properly identifying and measuring the relevant local “situated
interests” and “practical concerns.” From the existing literature on the topic
we should expect that the extent to which China’s commitments to women’s
rights, including the right to divorce, are decoupled from on-the-ground
practices is a function, above all, of its links to world society, its bureaucratic
capacity, and the strength and autonomy of its domestic feminist women’s
movement (Englehart and Miller 2014; Cole 2015; Htun and Weldon 2018;
Wang and Schofer 2018). But of course we cannot assess the relative impor-
tance of multiple and potentially contradictory norms in a given institutional
context before knowing what they are and how they work in theory and
practice. As Drori and Kriicken (2009, p. 20) put it, “The research method-
ologies common to world society theory have not allowed for specific find-
ings that explain different degrees of coupling or pointed to the cultural
and historical specificity of the determining societal context.”

Insofar as a key objective of macrocomparative cross-national research
on states’ promises and practices is to assess the relative importance of en-
dogenous and exogenous influences, essential methodological ingredients
include appropriate measures of endogenous influences well attuned to lo-
cal contexts. Only after first inductively ascertaining the endogenous norms
and practices—Ilegal and otherwise—that pertain to a specific context would
we know what to compare with exogenous world society norms and practices
(Fourcade and Savelsberg 2006; Hagan, Levi, and Ferrales 2006; Halliday
and Carruthers 2009). Might empirical findings in the world society literature
consistently showing stronger exogenous effects be an artefact of dominant
approaches to measuring endogenous influences? Any comparison of global
and local effects will necessarily privilege the former if salient endogenous
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norms and practices obstructing the realization of exogenous institutional
prescriptions are poorly measured or altogether omitted from the analysis.
We will not find what we do not know to look for; we cannot assess what
we do not know to include in the assessment. For example, in their cross-
national research on divorce rates, Wang and Schofer (2018, p. 20) find that
global cultural norms valorizing “individual freedom, consent, and gender
equality” trump local cultural and institutional barriers to divorce, which
they measure as economic development, religious tradition, mass education
enrollment (all of which theoretically drive cultural values conducive to di-
vorce), and female labor force participation (which theoretically promotes
women'’s financial wherewithal to divorce). China’s perfect score of 3 out
of 3 (over a period of almost 40 years) on a “divorce law equality” index (with
higher scores meaning greater gender equality, constructed from components
of Htun and Weldon’s [2015] “family law index”) belies the endogenous Chi-
nese legal standard of breakdownism—altogether invisible in this scholarly
literature—routinely used to deny first-attempt divorces to plaintiffs, and es-
pecially to female plaintiffs, particularly when they make claims of marital
violence.

To be sure, China’s rising divorce rates are consistent with Wang and
Schofer’s (2018, p. 16) sanguine conclusion that “the legitimation of world
cultural principles at the global level can propel local change.” Global scripts,
including “developmental idealism,” may very well contribute to values of in-
dividualism, feminism, and equal rights in China and may thus influence i#n-
dividual behavior (Boyle et al. 2002; Yu and Xie 2015; Thornton and Xie
2016) in the context of marriage and divorce despite durable local organiza-
tional barriers to divorce rooted in endogenous institutional norms and prac-
tices that are orthogonal to world society models. Such local organizational
barriers are the focus of this article. If we know what to look for and where
to look for it, we will surely find similar decoupling processes in other contexts
characterized by local agents who, for material, ideological, political, cultural,
and cognitive reasons, faithfully enforce endogenous institutional norms hos-
tile to the very elements of world society they simultaneously champion. Such
decoupling processes are all too often obscured by the local embrace of world
society norms captured in macrocomparative cross-national research be-
cause they are more conspicuous on the surface veneer of institutions.

We must remain mindful of the substantive trade-offs of our methodolog-
ical choices for other reasons, too. In-depth case studies such as this one are,
by definition, poorly suited for generalizable research spanning wide swaths
of time and place. They are also relatively narrow in the scope of the insti-
tutional issues they can address. In more concrete terms, the broader insti-
tutional issue of gender justice cannot be reduced to the specific issue of di-
vorce practices in lower civil courts, the empirical focus of this article.
Although this is a study of only one narrow slice of gender justice in one
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country, it provides a critical test for theories of local compliance with global
norms. Is there a more likely place than the court system for the implemen-
tation of domestic laws such as China’s that are so consistent with global legal
norms? If a particular set of global legal norms embedded in domestic laws
generally fails to penetrate the courts, perhaps we should harbor doubts
about the prospects of world society penetration in other organizational
contexts.

Perhaps the story has begun to change following the enactment of China’s
new 2015 Anti-Domestic Violence Law, which brings together and elaborates
existing provisions on legal protections, including domestic violence protec-
tion orders, previously scattered across a number of bodies of law, adminis-
trative regulations, and SPC interpretations. Because this law was passed only
shortly before all courts were prohibited from publishing divorce decisions
online in October 2016, we will need another source of data to assess its im-
pact more thoroughly. Nonetheless, we can look for early clues in the portion
of decisions in my Zhejiang sample that were made after this law took effect
on March 1, 2016. Although all the decisions in my Henan sample predate the
implementation of this law, 10,501 adjudicated decisions in my full Zhejiang
sample were made on or after March 1, 2016. In the solitary decision (one out
of 10,501) in which this new body of law is cited, the plaintiff claimed to have
been cut and injured in a knife attack by the defendant. In its written deci-
sion, the court cited this new body of law to justify denying the plaintiff’s pe-
tition on the grounds that the plaintiff waited two years to file for divorce fol-
lowing the alleged attack and failed to submit relevant evidence, and, above
all, that the defendant both denied the plaintiff’s claim of abuse and was un-
willing to divorce (Decision 4687109, Haiyan County People’s Court, Zhejiang
Province, September 1, 2016). The enactment of this special body of law, so
far at least, has apparently done more to signal a symbolic commitment to
combatting domestic violence than to change judicial practices on the
ground. A Chinese report cited by Amnesty International drew a similarly
discouraging conclusion: “10 months after the enactment of the [Anti-
Domestic Violence] law, of the 142 abuse-related divorce cases in the city
of Jinan, only 14 cases were allowed to get divorced [sic]. The reason these
14 cases were successful were invariably the same [sic]: the accused admitted
to abusing the victim. In the rest of the cases, failure was also invariably due
to the same reason: the accused denied allegations of domestic violence, and
judges deemed the cases to have insufficient proof” (Lu 2018).

My research is not without limitations. Among the endogenous institu-
tional norms and pressures I identified that, I argue, account for decoupling
in China’s divorce courts, I can only speculate about the relative importance
of each. Although my explanation for why judges privilege breakdownism
over faultism includes a mix of several reasons, I cannot say whether the mix
is equally distributed or tilts toward one or more of these reasons. Qualitative
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interviews with and observations of judges may reveal the extent to which
they respond to some of these reasons more than others. Qualitative inter-
views with divorce litigants will also shed important light on their experi-
ences and outcomes not only on the first attempt, but also vis-a-vis the choices
they make concerning whether, when, and how to pursue divorce after an ad-
judicated denial on the first attempt. Finally, future research will assess the
extent to which endogenous institutional norms influence not only whether
to grant a first-attempt divorce petition but also judicial rulings on child cus-
tody and property division when judges do grant divorces.

APPENDIX
Legal Sources

Anti-Domestic Violence Law of the People’s Republic of China (4 A\ &
I 5 5 iz 5 173%), adopted at the 18th session of the 12th National People’s
Congress, December 27, 2015, effective March 1, 2016.

Guidelines on Judging Marital Cases Involving Domestic Violence (# &
FBE R USRS B HE ), issued March 2008 by the China Institute of Ap-
plied Jurisprudence of the Supreme People’s Court (%= A i e o E B
LT IR,

Marriage Law of the People’s Republic of China (HF 48 A Rl E 45 4175%),
adopted at the seventh session of the 22nd Government Administration
Council of Central People’s Government, March 3, 1950; amended at the third
session of the Fifth National People’s Congress, September 10, 1980; amended
at the 21st meeting of the Standing Committee of the Ninth National People’s
Congress, April 28, 2001.
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