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Studies of the General Agreement on Tariffs and Trade (GATT) stress the role of formal panels in adjudi-
cating trade conflicts. Yet most cases are settled beforehand in informal consultations. This article tests two
sets of hypotheses about the decision to escalate GATT cases, one concerning the significance of the right to
a panel, the other concerning the effects of political regime type. Results show that the right to a panel did not
inspire more early settlement, more escalation, or more resolution through concessions at the panel stage;
however, highly democratic dyads are more likely to achieve concession, but only at the consultation stage.
This suggests that a strategy of tying hands, rather than adherence to legal (and other) norms of conflict reso-
lution, is likely to shed light on the way democracies use formal third-party adjudication at GATT.

States have long sought to have their conflicts adjudicated by institutions. Nowhere is
this more evident than in international trade, and nowhere more puzzling than in the
case of dispute settlement under the General Agreement on Tariffs and Trade (GATT).
Often dismissed as a quasi-judicial system held together by countless loopholes,
GATT dispute settlement has nonetheless enjoyed marked success. Indeed, against all
expectations, this institution has not only resolved an impressive number and variety
of trade conflicts, but has helped anchor an increasingly rules-based global economy.
In the search for clues to this puzzle, scholars have been quick to look at the formal side
of dispute settlement, focusing on the role played by GATT panels in particular.
Although few would disagree that these ad hoc tribunals are important, the fact is that
most cases are never brought before a panel. Instead, the majority of cases are either
withdrawn or resolved in consultations, an informal and required first stage in the
GATT dispute settlement process. The decision to panel a case is thus an escalation
that needs to be explained, one that raises questions about the design and efficacy of
dispute settlement institutions more generally. This article takes up these questions
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and examines why some cases end in consultations, why others go to a panel, and how
escalation shapes the prospects for resolving trade disputes at GATT.

Two variables are widely believed to help explain the paneling of cases under
GATT: legal reform and the disputants’ political regime types. First, scholars focus
considerable attention on the right to a panel, a legal reform that was ushered in by the
1989 Dispute Settlement Procedures Improvements (“Improvements”).1 As a result of
this legal reform, a defendant could no longer threaten to delay or block the formation
of a panel, thus closing one of GATT’s most legendary loopholes. Some observers
hypothesize that with this loophole closed, complainants should have been expected to
panel more of their cases, looking to escape the power politics of the consultation stage
(Castel 1989; Pescatore 1997). Others disagree, hypothesizing that the Improvements
should have resulted in more early settlements at the consultation stage. Indeed, under
the “shadow of the law” (Mnookin and Wilson 1998), defendants would be expected to
concede “strong” cases—that is, make concessions, by which I mean (possibly mutual)
steps to liberalize trade to the satisfaction of the complainant—and complainants to
withdraw “weak” ones. Ironically, the Improvements may also have encouraged con-
cessions at the panel stage, since by removing the main obstacle to escalation, the right
to a panel made the threat of retaliation more credible, perhaps underpinning a strategy
of reciprocity (Axelrod 1984; Rhodes 1993). Still others (Canal-Forgues and
Ostrihansky 1990) suggest that the right to a panel likely had very little effect on GATT
dispute settlement, given the strength of implicit norms favoring access to a panel that
were codified by the 1979 Understanding on Dispute Settlement (“Understanding”)
and its annex on customary practice in particular. This article provides some of the first
empirical evidence bearing on this debate.

Second, many observers contend that pairs of democracies make greater use of dis-
pute settlement institutions, with clear implications for studying GATT. One well-known
argument along these lines is that democracies are more likely to adhere to legal (and
other) norms of conflict resolution in their dealings with each other, given a mutual
commitment to these norms domestically (see Dixon 1993; Raymond 1994). Along
these same lines, democratic dyads may well prefer the greater formality of a panel—
and its grounding in GATT jurisprudence more specifically—to the informality of
consultations, motivating them to escalate more of their disputes. The question, of course,
is how this preference might shape the prospects for successful dispute settlement. At
least implicitly, much of the literature on international politics presumes that third-
party adjudication helps democracies realize favorable outcomes in crisis manage-
ment. In escalating from consultations to a panel, however, there is reason to suspect
that democracies may encounter difficulty in this respect. More specifically, James
Fearon (1997) argues not only that democracies are more likely to “tie their hands” by
raising the domestic (and foreign) costs of backing down in a dispute, but that they
rarely “bluff” in this respect, placing them at greater risk of conflict as a result.2 In the
context of GATT, this would suggest that democratic dyads, which are more capable of
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1. The right to a panel had already been recognized in several of the Tokyo Round Codes (i.e., the
antidumping code) but not more generally until the 1989 Improvements (see Vermulst and Driessen 1995, 146).

2. Fearon (1997) frames his argument largely in monadic terms, although he also sets out the logic of
the dyadic hypothesis (pp. 81-82) tested here.



generating large “audience costs,” might be less likely to make concessions at the
panel stage, owing to what Fearon calls the problem of lock in. If so, then escalating a
case from consultations to a panel may have deleterious consequences for highly dem-
ocratic dyads, notwithstanding their preference for more formal dispute settlement.
This article sheds light on the merits of these claims.

I test these two sets of hypotheses against the population of cases filed for dispute
settlement under GATT 1947.3 The empirical analysis is necessarily limited to these
cases because there is insufficient data on consultations held under the auspices of the
World Trade Organization (WTO).4 That said, the article’s results are at least as relevant
to dispute settlement under the WTO for two reasons: first, the main dispute settlement
provisions of GATT 1947—Articles XXII and XXIII—remain central to GATT 1994;
and second, the WTO’s Dispute Settlement Understanding places Articles XXII and
XXIII at the center of a more integrated process that now extends to all the covered
agreements.5 With this in mind, the results challenge the conventional wisdom across
the board. First, the Improvements did not result in more early settlement prior to a
panel, more escalation, or more concessions at the panel stage. In short, the right to a
panel did little to change the way in which those disputes brought to GATT were prose-
cuted or resolved.6 Interestingly, the Understanding did make concessions more likely
at the panel stage, suggesting that this codification of GATT dispute settlement, rather
than the right to a panel per se, helped encourage dispute resolution by making the
threat of retaliation more credible.

Second, highly democratic dyads are indeed more likely than other dyads to suc-
cessfully resolve their disputes through concessions, but only at the consultation stage.
In fact, although highly democratic dyads are also more likely to escalate their dis-
putes, they are no more likely than other dyads to settle through concessions at the panel
stage. This would suggest that as highly democratic dyads escalate from consulta-
tions to a panel, the sizable audience costs that each side generates in signaling resolve
make it increasingly difficult for them to settle disputes by offering concessions.
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3. That is, all those cases brought under Articles XXII and XXIII of GATT’s dispute settlement pro-
cedures and not those filed under the Tokyo Round Codes, as recorded in the GATT Analytical Index (World
Trade Organization [WTO] 1995). Even with the codes, antidumping, countervail, and subsidies cases were
often brought up under Articles XXII and XXIII and are included in this population.

4. In particular, there is no data to trace WTO disputes back to the specific article under which consul-
tations were held, nor to record the number of complainants taking part in these consultations. As is clear
from the results, both variables shed considerable light on dispute settlement.

5. Differences in dispute settlement procedures across certain of the Tokyo Round Codes sometimes
encouraged “forum shopping,” which is to say that complainants had incentive to choose among these pro-
cedures. The WTO’s Dispute Settlement Understanding curtails forum shopping and implies that the arti-
cle’s findings about the dispute settlement procedures of GATT 1947 are more broadly applicable to the
WTO. The other noteworthy difference between the two regimes, of course, is that the WTO has an appellate
body. Whereas this innovation merits attention, the decision to proceed to the appellate body, much like the
decision to request appellate review domestically, is of secondary importance in relation to the decision to
litigate in the first place. In this sense, the escalation from consultations to a panel remains the most salient
decision in WTO dispute settlement.

6. As I elaborate more fully below, the conclusions drawn in this article pertain only to the way legal
reform and political regime type bear on those cases brought for GATT dispute settlement. More general
conclusions concerning trade conflicts or the conditional employment of dispute settlement institutions are
beyond the scope of this study.



In addition to what these findings say about GATT dispute settlement, they speak
with equal conviction to the design and efficacy of international institutions. One key
issue in this regard concerns the conditions under which informal mechanisms might
be preferred to more formal ones (Feuerle 1985; Lipson 1991). GATT dispute settle-
ment offers a useful window on this issue. On one hand, for example, member states
have shown virtually no interest in arbitration as an alternative to seeking remedies under
Articles XXII and XXIII (Montañà i Mora 1992). One reason for this may be that this
process, in which the rules and procedures are left to the discretion of the disputants, is
overly informal (see also Petersmann 1994, 1221). On the other hand, the extent to
which democratic dyads are more likely than other dyads to make concessions at the
consultation stage, but not at the panel stage, suggests that some informality in dispute
settlement helps to facilitate negotiations, even under the threat of escalation
(Reinhardt 1999b). Two implications follow. First, and more obvious, it may be more
useful to examine the different ways in which informal and formal institutional mecha-
nisms work in tandem rather than apart. This article provides insights along these lines,
evaluating the factors that explain the likelihood of resolving disputes on each rung of
GATT’s escalatory ladder. Second, and less obvious, efforts to design or redesign
institutions ought to focus as much on informal as on formal mechanisms. Indeed, the
article’s results make clear that for all the attention that panels have received in GATT
legal reform the real action is likely to be found in consultations, where institutional
investments may well yield greater dividends.

PUZZLE AND HYPOTHESES

The GATT dispute settlement process is straightforward. A case is first vetted in
consultations in which the only requirement is that a defendant give “sympathetic con-
sideration” to the complainant’s grievances. If, within a set timetable, the case is not
resolved to its satisfaction, the complainant can request the formation of a panel, an ad
hoc tribunal that interprets the rights and obligations at stake and issues a ruling. Prior
to the adoption of the Improvements, however, a defendant could threaten to delay or
block the formation of a panel, leading observers to liken GATT to a court that could
not deliberate (let alone rule) without the permission of the accused. Although, in prac-
tice, defendants did not make a habit of blocking panels (Van Bael 1988, 68; Vermulst
and Driessen 1995, 134-35), the threat to do so, and the frequent use of delay tactics,
were just as likely to deter a complainant from filing or escalating its case (Komura
1995; Petersmann 1997). By extending the right to a timely panel, the Improvements
removed this threat, with clear-cut consequences (Petersmann 1994, 1209-11). As the
defendant in a dispute over its various banana regimes (see Trachtman 1999), for
example, the European Economic Community (EEC) openly conceded that the
Improvements had, in fact, prevented it from delaying a panel and hoped that the panel
would not adopt an accelerated timetable in hearing this complicated case (GATT code
C/M/264).
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This begs the question: at what stage in the dispute settlement process would the
right to a panel be expected to make the greatest difference? Some observers hypothesize
that the Improvements should have led complainants to panel more of their cases. To
be sure, with power politics left largely unchecked in the consultation stage, complain-
ants were at risk of having their day in court delayed or blocked. Not surprisingly, it has
long been argued that automatic access to a panel should have revitalized dispute set-
tlement (Castel 1989), given GATT “teeth” (Montañà i Mora 1993; Young 1995), and
encouraged escalation to a panel in particular (Pescatore 1993, 29). This leads to the
following hypothesis:

Hypothesis 1.1: Cases are more likely to have been paneled after the adoption of the 1989
Improvements.

Others hypothesize that rather than leading complainants to panel the bulk of their
cases, the Improvements may instead have led to more early settlement—by which I
mean concessions or the withdrawal of cases (the Findings section below distinguishes
between these empirically)—at the consultation stage, and even to more concession at
the panel stage. The argument is that with unfettered access to a panel there would be a
stronger incentive for the disputants to carefully assess their chances of prevailing.
Defendants would thus be expected to concede stronger cases filed against them, and
complainants to withdraw weaker ones (Reinhardt 1999b). Put another way, the
Improvements may have resulted in a dynamic similar to the one witnessed in civil liti-
gation, where the vast majority of cases are settled in pretrial discovery under the shadow
of the law (Mnookin and Wilson 1998). This suggests the following hypothesis:

Hypothesis 1.2: Cases are more likely to have been settled early after the adoption of the
1989 Improvements.

It might also be argued that the Improvements would lead to more concession at the
panel stage because by removing the main hurdle to escalation, either disputant could
more credibly threaten retaliation in a subsequent dispute (a threat that would be muted
in the consultation stage prior to the request for a panel). Because retaliation has long
been a staple of GATT power politics, the right to a panel would seem to make threats
of this sort more credible. To the extent that threats of retaliation might underpin a
strategy of reciprocity, the Improvements might thus have had the unintended effect of
fostering more concession at the panel stage (Axelrod 1984; Rhodes 1993). This leads
to the following hypothesis:

Hypothesis 1.3: Cases are more likely to have been resolved through concessions at the panel
stage after the adoption of the 1989 Improvements.

For reasons related to this emphasis on legal procedures, regime type is also thought
to shed light on the use of third-party adjudication in international politics. In particu-
lar, if democracies enjoy a “separate peace” because of their greater commitment to
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legal (and other nonviolent) norms of conflict resolution (Owen 1994), then the pro-
pensity to panel disputes may vary with regime type as well. For example, Gregory
Raymond (1994, 27-30) finds that pairs of democracies make more use of third-party
adjudication than do other dyads, attributing this, in large measure, to their greater
mutual trust in the law. Similarly, William Dixon (1993) finds that democratic dyads
seek third-party mediation (including formal adjudication) of their disputes more
often than do other pairings, owing to their mutual respect for conciliatory norms,
including legal norms. Suggestive of this, for example, Costa Rica explained in its
application for GATT membership that, “as a true democracy,” the country placed a
premium on “transparency and the rule of law in the trade policy field,” and expressed
its enthusiasm for interacting with like-minded democracies (GATT 1988-89).
Indeed, to the extent that panels are formal, transparent, and guided by a body of case
law (Van Bael 1988, 69; Petersmann 1994, 1175; Komuro 1995, 37; Davey 1998, 79;
Jackson 1998, 83), they would appear to give democracies much of what they value in
their domestic institutions and are thus more likely to be used where pairs of democra-
cies can externalize these processes of conflict resolution. It follows that highly demo-
cratic dyads may therefore use dispute settlement institutions differently do other
dyads, preferring the formality of panels to the informality of consultations.

Recent research showing that democracies tend to reach preferential trade agree-
ments (PTAs) with other democracies taps this dynamic. The argument is that elected
officials look to PTAs as a way to balance interest group demands for protectionism
with voters’ preferences for free trade by securing reciprocal market access with other
countries (Mansfield, Milner, and Rosendorff 1998). As is increasingly clear from the
design of many PTAs, dispute settlement institutions play a key role in this regard,
even emerging as the deal maker in cases like the Canada-America Free Trade Agree-
ment. Thus, a shared trust in third-party adjudication may further help explain why
democracies tend to negotiate more PTAs with other democracies as opposed to nego-
tiating less formal market access agreements. This lends itself to the following dyadic
hypothesis:

Hypothesis 2.1: Cases are more likely to have been paneled the more democratic the dyad.

Much of the international politics literature hints that third-party adjudication is
likely to help diffuse crises. In the GATT context, the question is whether the decision
to escalate to a panel has implications for the settlement of disputes. One reason to sus-
pect that it does is offered by Fearon (1997), who argues that democracies may fall vic-
tim to their own success at signaling resolve. More specifically, democracies are more
likely to “tie hands,” rather than “sink costs,” as a way to raise the stakes of backing
down before domestic constituents (i.e., generate audience costs), to which they are
more accountable than nondemocracies. More interesting still, Fearon contends that
this is rarely a bluff, because where leaders can generate sufficiently high audience
costs, they are at a high risk of locking into a strategy of standing firm. Given that
highly democratic states are likely to be able to generate large audience costs, highly
democratic dyads may be especially vulnerable to this problem of lock in. Thus, where
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these dyads do not settle early at the consultation stage, their preference for third-party
adjudication may offer little hope for concessions at the panel stage, as in the following
hypothesis:

Hypothesis 2.2: Cases paneled by more democratic dyads are less likely to have ended with
concessions.

RESEARCH DESIGN

I conduct three tests of these hypotheses. The first looks at whether the Improve-
ments resulted in more early settlement (i.e., the withdrawal of cases or resolution with
concessions) at the consultation stage and whether pairs of democracies differ from
other dyads in this regard. The second looks at whether the Improvements led to a
greater propensity to escalate disputes to a panel and whether democratic dyads have a
stronger preference for formal third-party adjudication (expressed by escalating to a
panel) than do other dyads. The third looks at whether the Improvements facilitated
concessions at the panel stage and whether pairs of democracies stand out in this
respect.

Before proceeding to the tests, two issues merit attention. First, this study seeks to
explain how legal reform and political regime type have shaped dispute settlement on
each rung of GATT’s escalatory ladder. This means that the article speaks only to the
way in which those cases that were brought to GATT unfolded. It would be interesting,
of course, to investigate whether legal reform and political regime type have had any
bearing on the propensity to bring a case to GATT in the first place. Unfortunately,
however, the data to test hypotheses of this sort are not available. That said, there is lit-
tle reason to suspect that the probability of a case being filed at GATT is a function of
some unobserved variable (or variables) that is highly correlated with the article’s
explanatory variables, in which case there would be a problem of selection bias. As far
as the legal reform variable is concerned, for example, a candidate argument along
these lines might be that only relatively straightforward (complicated) cases are
brought to GATT, the logic being that the most (least) obvious trade violations are (not)
subject to established disciplines, and that these concerns are highly correlated with
the Improvements. This would seem to suggest that concessions ought (not) to be typi-
cal, yet the data belie these suspicions: concessions are evident in 68% of disputes filed
for consultations and 66% of those disputes that escalate to a panel. More telling still,
the majority of disputes (58%) in the data set center on agricultural products, an area in
which GATT disciplines remain weak. Yet concessions are evident in 65% of those
agricultural disputes that end in consultations and in 57% of those that go on to a panel.
These data cast doubt on the suspicion that only the easiest (hardest) cases are brought
to GATT to begin with.

As far as the variable for political regime type is concerned, one possible argument
might be that (unobserved) pressures from industrial constituents motivate complain-
ants to file for dispute settlement, and that these pressures are highly correlated with
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democracy. If so, then one might expect democracies to prosecute their disputes in full
public view, although I find instead that they disproportionately settle in the consulta-
tion stage, where there is little or no paper trail. Thus, whereas electoral concerns
(through audience costs) appear to explain why highly democratic dyads are no
more likely to make concessions at the panel stage, they are unlikely to predispose
democracies to file at GATT in the first place, given the pattern of early settlement in
consultations.7

Finally, another suspicion about selection bias concerns the way in which uncer-
tainty about a ruling might influence the type of cases that are ultimately litigated. In
particular, asymmetric information about the chances of prevailing at trial may serve
to weed out the cases with the highest and lowest probability of success (where plea
bargains would be expected), such that there would likely be an even distribution of
complainant and defendant victories in those cases in which a ruling was issued.
Where this were so, the population of observed cases would not be random (see Priest
and Klein 1984). In stark contrast to this concern, however, a pro-plaintiff bias has long
characterized GATT rulings, discounting the view that asymmetric information under-
pins a problem of selection bias in studying dispute settlement. Indeed, as Reinhardt
(1998) shows, GATT panels find in favor of complainants in 66% of those cases in
which a decision is handed down, a figure that jumps to 79% when excluding mixed
rulings. It is still, of course, possible that other sources of selection bias may be at
work; the point I want to emphasize here is that these sources are far from obvious.
Nonetheless, it is worth repeating that the article is limited in scope to explaining the
causes and consequences of escalating GATT disputes, a topic that merits much closer
attention given that these factors fundamentally shape efforts to design or redesign dis-
pute settlement institutions more broadly.8

Second, it is important to be clear on the definition of a dispute. A separate dispute
is recorded for each country filing against a defendant, either by itself or with other
complainants (see the variable MULTI below), as listed in the GATT Analytical Index
(WTO 1995).9 The reason for separating out disputes this way is that not all of the com-
plainants necessarily join together in the same consultations or in proceeding to a
panel. For example, in a dispute with the United States over a customs user fee, Canada
and the EEC filed as complainants, yet Canada consulted with the defendant on its own
(WTO 1995, 780, case 126). Likewise, in a dispute over U.S. measures on the import
and sale of tobacco, the EEC not only consulted with the defendant a month after most
of the other nine complainants but, more interesting still, chose not to join them in pan-
eling this dispute (WTO 1995, 787, case 193). These examples reveal why it is impor-
tant to treat disputes as complainant-specific (e.g., Canada’s user fee case) rather than
as measure-specific (i.e., the user fee case).
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7. One interesting and related possibility is that the Improvements may have changed the way in which
democracies use GATT dispute settlement. However, the interaction term IMPROVE × JDEM is insignifi-
cant in each of the models reported below.

8. I thank Geoffrey Garrett and Gary King for very helpful discussions on this issue.
9. A similar tack is taken in Horn, Mavroidis, and Nordström (1999).



THE MODEL

There are three dependent variables: (1) concessions at the consultation stage, (2)
the decision to panel a dispute (which also sheds light on the tendency to withdraw
cases at the consultation stage more generally), and (3) concessions at the panel stage.
The variable CONCESSIONS is a dummy, coded 1 if the alleged violations were par-
tially or fully remedied and (or) the disputants took efforts to liberalize trade; it was
coded 0 if the status quo largely prevailed. CONCESSIONS is therefore coded with
the complainant’s initial grievance in mind, but it further takes into account any mutual
policy adjustments aimed at achieving a compromise, making this variable consistent
across both the consultation and panel stages. This means that at the panel stage it is
especially important not to conflate concessions with the more narrow concern for a
defendant’s compliance with a ruling. In particular, concessions at the panel stage are
more common before a panel ruling than after (Reinhardt 1998, 6). Even once a panel
rules, complainants and defendants often make mutual policy adjustments regardless
of the verdict’s leanings, outcomes that CONCESSIONS takes into account.10 The
data on CONCESSIONS have primarily been compiled by Eric Reinhardt (1999a),
who extends Robert Hudec’s (1993) cases and coding rules, although I have coded 50
additional disputes in line with Reinhardt’s procedures, most pertaining to cases listed
in the GATT Analytical Index that concluded in the consultation stage.11 Finally,
PANEL is a dummy coded 1 if a panel was formed and 0 otherwise.12

The first of the article’s two main explanatory variables is IMPROVE, a dummy
that is coded 1 if the dispute in question was filed after the adoption of the Improvements
and 0 otherwise. This variable is expected to be positively signed in each of the models.
This is true in the first model because the Improvements may have led to more early
settlement at the consultation stage, in the second model because the Improvements
may have led complainants to panel more cases, and in the third model because the
Improvements may have led to more concession at the panel stage. (A dummy for the
1979 Understanding is also substituted for the Improvements to see if this codification
of GATT dispute settlement procedures, rather than the right to a panel per se, was
influential.) The second of the article’s two main explanatory variables is JDEM, the
dyad’s joint democracy score, which is the lesser of the complainant’s and defendant’s
Polity III democracy minus autocracy scores. As Oneal and Russett (1997, 274)
explain, this way of measuring a dyad’s joint democracy taps the insight—often
referred to as the weak-link assumption—that the way two states interact is likely to be
a function of the behavior of the less democratically constrained state (see also Dixon
1994).13
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10. For example, despite a favorable verdict from a panel and the appellate body, it is widely expected
that the United States, as the complainant, will make concessions on labeling as a way to bring the dispute
over beef hormones to a close.

11. Data are from Reinhardt (1999a) and GATT (1952-69, 1955-, 1981-94, 1989), with 50 additional
disputes coded in accordance with Reinhardt’s coding rules.

12. This data set includes three disputes in which a request for a panel was blocked. Data are from
WTO (1995).

13. Data are from Jaggers and Gurr (1996, 1999) and Reinhardt (1999a). The EEC score is calculated
as its members’ maximum Polity III democracy value minus its members’ minimum Polity III autocracy
score.



Other attributes of the dispute are gauged by six explanatory variables. First,
MULTI is the number of complainants joining the dispute.14 The bargaining literature
insists that this variable should be important in that the more complainants involved in
a dispute, the less likely a defendant is to meet the many—and often conflicting—
demands being made of it. This in turn should lower the prospects for concessions and
lead complainants to ask a panel to sort through the many issues at stake (see
Petersmann 1997, 222). Second, LDCVDME is a dummy coded 1 if the dispute was
brought by a less-developed country (LDC) against a developed market economy and
0 otherwise.15 The argument here is that LDCs tend to lack the political influence or
resources to make the most of dispute settlement with more developed countries, put-
ting them at a distinct disadvantage in the consultation stage in particular, where power
politics is seldom kept in check (see Jackson, Davey, and Sykes 1995, 346).

Third, the variable TRADE is the ratio of the complainant’s to the defendant’s bilat-
eral trade dependence, calculated as the sum of imports from and exports to the other,
divided by that state’s gross domestic product.16 The hypothesis is that the greater this
ratio, the less bargaining power the complainant has in relation to the defendant, whose
costs to nonagreement will therefore be lower. Fourth and fifth are C_OPEN and
D_OPEN, which measure the openness of the complainant’s and defendant’s econo-
mies, respectively.17 The more a complainant’s or defendant’s economy is open to
trade, the more likely the complainant or defendant is to fear retaliation. This suggests
that they should be especially keen to resolve a dispute and panel more cases, perhaps
looking to set a precedent that will influence the outcome of future cases (Katzenstein
1985). Finally, A23 is a dummy coded 1 if consultations were held under Article
XXIII:1 and 0 otherwise. The reason for including this variable is that, although Arti-
cle XXII:1 also fulfills GATT’s consultation requirement, the language of Article
XXIII:1 more explicitly deals with the issue of violations (WTO 1995, 617). It might
thus be argued that complainants that choose this text are likely to have grievances that
are more contentious, but also better defined, with respect to GATT rights. If so, then
these disputes may have a higher probability of being paneled but are perhaps also
more likely to end with concessions, given GATT’s stronger grasp of the underlying
issues (see Von Bogdandy 1992; Petersmann 1994, 1171). Descriptive statistics on all
the variables are reported in Table 1.
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14. Data are from WTO (1995).
15. A country is coded as a less-developed country if it registered as such with GATT. Data are from

Reinhardt (1999a).
16. TRADE is the log of this ratio. Data are from International Monetary Fund (1958-77, 1972-79,

1981-94, 1994-) Reinhardt (1999a), and United Nations Statistical Office (1950-63). Where data in the
appropriate direction were missing but in the other direction were available, the available figures were
adjusted by multiplying reported bilateral exports by 1.1 and dividing imports by 1.1, following standard
International Monetary Fund practice. The International Monetary Fund reports aggregate, combined bilat-
eral trade figures for Belgium and Luxembourg. Accordingly, the trade dependence figures for Belgium and
Luxembourg are based on identical bilateral trade numbers as a proportion of each country’s individual
GDP. EEC data are calculated by weighting the bilateral trade figures for each individual member by GDP.

17. In particular, openness is total imports and exports divided by GDP. For most disputes between
1950 and 1992, data are taken directly from Heston and Summers (1995). In all other cases, data are from
World Bank (1971, 1976-87, 1997), United Nations Statistical Division (1948-), and International Mone-
tary Fund (1948-). Codings for the EEC were calculated using external trade and GDP figures for the five
largest economies, from the same sources.



Given the dichotomous nature of the dependent variables, CONCESSIONS (at
both the consultation and panel stages) and PANEL, and the limited number of obser-
vations on CONCESSIONS, I estimate a rare-events logit model. As is well known,
logit coefficients and predicted probabilities tend to be biased in small or unbalanced
samples (i.e., where one outcome is more frequently observed than the other). Because
a rare-events logit model corrects these coefficients and predicted probabilities, it is
the appropriate method to employ here (King and Zeng 1999).18

THE FINDINGS

The results strongly challenge the conventional wisdom on GATT dispute settle-
ment. Most striking in this respect are the results concerning the Improvements.
Indeed, this widely touted legal reform did not lead complainants to panel more of their
disputes (or, by extension, to a greater tendency to withdraw weaker cases), nor did it
result in greater concessions at either the consultation or panel stages. In short, these
results suggest that one of GATT’s most celebrated legal reforms had no discernable
effect on the process of dispute settlement.

The results concerning political regime type are no less intriguing. Highly demo-
cratic dyads are, indeed, more likely than other dyads to settle their disputes through
concessions, but only at the consultation stage. Interestingly, these highly democratic
dyads are also more likely to escalate their disputes, and yet once at the panel stage
they are no more likely than other dyads to settle through concessions. In other words,
whereas highly democratic dyads do express a greater preference for formal
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18. It should be noted that for larger and more balanced samples, a rare-events logit model gives the
same coefficients and predicted probabilities as an uncorrected logit model. In this sense, a rare-events logit
model can be used more generally.

TABLE 1

Descriptive Statistics

Standard
Variable Observations Mean Deviation Minimum Maximum

CONCESSIONS 252 0.67 0.47 0 1
PANEL 369 0.39 0.49 0 1
IMPROVE 369 0.24 0.43 0 1
JDEM 368 19.19 3.55 6.48 21
MULTI 369 2.30 2.58 1 11
LDCVDME 369 0.29 0.46 0 1
TRADE 355 0.10 3.08 –7.09 8.25
C_OPEN 359 37.58 22.09 8.53 136.93
D_OPEN 361 37.32 21.66 8.53 199.85
A23 369 0.53 0.45 0 1



third-party adjudication at GATT, this does not translate into a greater tendency to
make concessions at the panel stage.

THE CONSULTATION STAGE

The first test concerns concessions at the consultation stage. The findings are
shown in Table 2. Overall, the model correctly predicts 85% of the cases.19 The main
variables of interest tell an intriguing story. First, IMPROVE is insignificant, indicat-
ing that the right to a panel did not make concessions more likely at the consultation
stage. Below, I consider whether the Improvements led to a greater propensity to with-
draw cases. Here, the message is simple: dispute-resolving concessions were no more
likely after the Improvements than before.

On the other hand, there is evidence that highly democratic dyads are in fact more
likely to make concessions than are other dyads, at least at the consultation stage. In
particular, JDEM is positively signed and statistically significant (p < .05). This vari-
able is also substantively interesting: holding all other variables at their means, JDEM
makes concessions 35% more likely when allowed to vary from its minimum to its
maximum values, but given its skewed distribution it makes concessions only 4%
more likely when varying from its mean to its maximum values. To better interpret this
result, consider three hypothetical GATT disputes: the first between the United States
and the EEC, in which JDEM takes on its maximum value; the second between India
and the EEC, in which JDEM takes on its 25th percentile value; and the third between
Brazil and the EEC, in which JDEM takes on its 10th percentile value. The finding for
JDEM indicates that the probability of concessions is only 3% greater in the U.S.-EEC
dispute than in the India-EEC dispute, but fully 21% greater in the U.S.-EEC dispute
than in the Brazil-EEC dispute, holding the other variables at their means, including
LDCVDME.

The most intriguing finding concerns D_OPEN, which is negatively signed and
highly statistically significant (p < .001), revealing that defendants with more open
economies are less likely to achieve resolution through concessions at the consultation
stage. In fact, allowing D_OPEN to range from its 25th percentile value to its 75th per-
centile value decreases the probability of concessions by 31%, holding the others at
their means. One explanation for this might be that because more open economies are
surrounded by fewer protectionist walls, cases brought against them are likely to be
less clear-cut (i.e., protection at the margin is more difficult to evaluate), and defen-
dants at a greater loss to make further concessions. Although this runs counter to the
hypothesis that more open economies work diligently to avoid retaliation (Katzenstein
1985), this finding is no less apparent at the panel stage, thus warranting a closer look.

The variable MULTI is also negatively signed and marginally statistically signifi-
cant (p < .1), offering modest support for the hypothesis that concessions are less likely
if several complainants besiege a defendant with many—and often conflicting—
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19. There is moderate collinearity in several of the variables, although no auxiliary r-square exceeds
0.65 in models 1 or 3 or 0.7 in model 2. Robust standard errors are reported.



demands. Specifically, varying MULTI between its 25th and 75th percentile values
makes concessions 2% less likely, holding all other variables at their means.

To check the robustness of these findings, the model was rerun with additional con-
trols. First, the per capita gross domestic product (GDP) of both the complainant and
defendant was included. In no case did the sign or significance of any variable change
as a result of this, most importantly JDEM, thereby guarding against the competing
argument that wealth, and not political regime type, is driving this result. Second,
dummies were included to see if these results might be unduly influenced by the way
the United States and the EEC prosecute disputes against each other, given their con-
siderable use of GATT dispute settlement. The results hold up here as well. Third,
dummies were included for whether the dispute centered around a tariff and whether
the product in question was agricultural. Once again, these controls did not change the
sign or significance of any other variable in the model. Fourth, the model was rerun
using a measure of joint democracy that Richard Tucker (1997) has proposed, whereby
JDEM equals the square root of the product of the complainant’s and defendant’s
democracy scores, minus their autocracy scores. There is no change in the sign or sig-
nificance of any variable as a result of doing so, including the sign and significance of
JDEM.

One concern with respect to the results reported in Table 2 is that there is a high pro-
portion of missing data for the variable CONCESSIONS. Because these parameters
are estimated after listwise deletion of cases, they are clearly inefficient and potentially
biased if this listwise deletion of cases is not random. I thus re-estimated the model
with all of the controls, using multiple imputation, which more than doubled the num-
ber of observations.20 Here, IMPROVE remains insignificant, whereas JDEM and
D_OPEN are correctly signed and achieve the same level of statistical significance as
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20. More specifically, the multiple imputed data sets include 224 observations versus 103 observations
in Table 2. The algorithm is EMis, run using the software program Amelia (King et al. 1999). The results are
based on estimates across 10 multiple imputed data sets.

TABLE 2

Estimates of a Rare-Events Logit Model of Concession at the Consultation Stage

Probability (CONCESSIONS = 1) Coefficient Robust Standard Error

Constant 2.811*** 0.95
IMPROVE 0.385 0.60
JDEM 0.087** 0.05
MULTI –0.143* 0.11
LDCVDME –0.089 1.11
TRADE –0.090 0.11
C_OPEN –0.017 0.02
D_OPEN –0.056*** 0.02
A23 0.580 0.54
Number of observations 103
Percentage correctly predicted 85

*p < .1. **p < .05. ***p < .001. One-tailed p for all variables.



reported in Table 2. Finally, I included a dummy for cases filed after the adoption of the
Understanding, substituting this for IMPROVE. The hypothesis was that the codifica-
tion of dispute settlement norms, rather than the right to a panel per se, may have been
influential. Like IMPROVE, however, this variable turns out to be insignificant.

ESCALATION

The second test concerns the determinants of escalation. The findings are presented
in Table 3. A Wald test for a selection effect linking this to the previous model is insig-
nificant, allowing for interpretation of each on its own.21 The model fits the data well,
correctly predicting 72% of the cases. Several of the variables are influential in explain-
ing the paneling of disputes, though here as well, IMPROVE is insignificant and, if
anything, has the wrong sign. This result should be interpreted in two ways. First, it
makes clear that the right to a panel did not inspire escalation. Second, it also shows
that the right to a panel did not result in more early settlement where early settlement
means withdrawal of the case for whatever reason (i.e., not just as a result of having
made concessions). Of course, this variable would change signs but not significance if
the dependent variable were reversed or coded 1 for “no panel” rather than for “panel.”
This finding, and the finding that the Improvements did not foster more concessions at
the consultation stage, runs counter to the rational-expectations hypothesis about bar-
gaining in the shadow of the law.

The results bear out the hypothesis that highly democratic dyads do prefer third-party
adjudication, that is, they perfer a panel. Indeed, JDEM is positively signed and is sta-
tistically significant (p < .001), in line with other research showing that pairs of democ-
racies make greater use of third-party adjudication (see Dixon 1996). Given the vari-
able’s skewed distribution, its substantive effect may best be illustrated by returning to
the above example of hypothetical U.S.-EEC, India-EEC, and Brazil-EEC GATT dis-
putes. The result here indicates that whereas a U.S.-EEC dispute is only 3% more
likely to go to a panel than an India-EEC dispute, it is fully 18% more likely than a
Brazil-EEC dispute to go to a panel, holding all other variables at their means, includ-
ing LDCVDME.

The findings also reveal that escalation is more typical of LDCs filing against devel-
oped countries, complainants with more open economies, and complainants seeking
consultations under Article XXIII:1. First, LDCVDME is positively signed and highly
statistically significant (p < .001), raising the likelihood of a panel by 25% when com-
pared to a dispute involving two advanced industrial states, holding all other variables
at their means. This bears out the hypothesis that LDCs typically lack the political
influence or resources to make the most of consultations with more developed coun-
tries, preferring instead to seek a ruling from a panel. Second, C_OPEN carries the pre-
dicted sign, is significant at the .1 level, and increases the probability of a panel by 7%
when allowed to vary between its 25th and 75th percentile values, holding all other
variables at their means. One reason that complainants with more open economies
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21. Specifically, a Wald test run on a probit model with sample selection is insignificant in this case.



may prefer to request a panel is that given their dependence on trade they might derive
greater utility from a ruling that sets a precedent, constraining their trade partner’s
future actions. Notice that TRADE, which is a measure of bilateral trade dependence,
is not significant here.

Third, A23 is positively signed and highly statistically significant, indicating that
those cases filed for consultations under this text, as opposed to Article XXII:1, are
more likely to be paneled. This finding suggests that the more specific language of
Article XXIII:1 about violations does, indeed, attract more contentious cases. More
specifically, a case brought for consultations under Article XXIII:1 is 40% more likely
to go to a panel than one that is not, holding the other variables at their means.

Finally, the inclusion of the controls for the complainant’s and defendant’s per
capita GDP, U.S.-EEC disputes, tariffs, and agricultural products does not change the
sign or significance of any variable in the model. Using Tucker’s (1997) joint democ-
racy measure also shows the strength of JDEM and the robustness of all the other find-
ings. Finally, the dummy for the Understanding is insignificant in this analysis, as it is
in the analysis above. Although there are relatively few missing data for the variable
PANEL, multiple imputed parameter estimates are identical to those reported in
Table 3, with and without the controls.

THE PANEL STAGE

The third test concerns concessions at the panel stage. The results are in Table 4. The
model correctly predicts 79% of the cases. Importantly, testing for a selection effect
indicates that this model can be interpreted separately from the paneling model above.22
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TABLE 3

Estimates of a Rare-Events Logit Model of Paneling

Probability (PANEL = 1) Coefficient Robust Standard Error

Constant –2.656*** 0.49
IMPROVE –0.230 0.28
JDEM 0.065*** 0.02
MULTI –0.052 0.06
LDCVDME 1.034*** 0.38
TRADE 0.007 0.06
C_OPEN 0.009* 0.01
D_OPEN 0.006 0.01
A23 1.813*** 0.26
Number of observations 352
Percentage correctly predicted 72

*p < .1. ***p < .001. One-tailed p for all variables.

22. Specifically, a Wald test run on a probit model with sample selection is insignificant in this case.



Neither of the two main variables of interest sheds any light on the prospects for
concessions at the panel stage. First, IMPROVE is correctly signed but insignificant,
revealing that the right to a panel did not bolster concessions at the panel stage by mak-
ing reciprocity more viable (i.e., the threat of retaliation more credible). The bigger
picture, of course, is that this variable is insignificant in all three models, making clear
that the Improvements did little to influence the workings of GATT dispute settlement.
That said, the dummy for the Understanding is positively signed and marginally statis-
tically significant in the model with all of the controls (p < .05), suggesting that this
codification of GATT dispute settlement procedures, rather than the right to a panel per
se, encouraged concessions at the panel stage, most likely by making the threat of
retaliation more credible.23 Indeed, cases filed after the adoption of the Understanding
were 21% more likely to be resolved through concession at the panel stage than those
cases that were filed before 1979. Together with the findings concerning dispute settle-
ment at the consultation stage, this result begs a closer look at GATT’s informal side.

Second, JDEM is incorrectly signed and insignificant. In other words, whereas
highly democratic dyads are more likely to offer concessions at the consultation stage,
they are no more likely to do so at the panel stage, giving some weight to Fearon’s
(1997) argument about the risks of lock in where tying hands is the preferred bargain-
ing strategy. Indeed, to the extent that highly democratic dyads can generate large
audience costs on both sides, this result suggests that they may well fall victim to their
own success in signaling resolve. With democracies composing an ever greater share
of the WTO’s membership, moreover, this finding is not encouraging with respect to
the use of formal third-party adjudication in dispute settlement.24
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TABLE 4

Estimates of a Rare-Events Logit Model of Concession at the Panel Stage

Probability (CONCESSIONS = 1) Coefficient Robust Standard Error

Constant 1.031 0.77
IMPROVE 0.131 0.76
JDEM –0.010 0.04
MULTI 0.077 0.11
LDCVDME 0.214 0.64
TRADE –0.350*** 0.14
C_OPEN 0.006 0.01
D_OPEN –0.024*** 0.01
A23 0.901** 0.41
Number of observations 133
Percentage correctly predicted 79

*p < .1. **p < .05. ***p < .001. One-tailed p for all variables.

23. The multiple imputed parameter estimate for this variable is also significant at the .05 level.
24. The finding is not that highly democratic dyads are less likely to cooperate but rather that they are

no more likely to cooperate. When framed against the finding that these dyads have a higher probability of
reaching early settlement and a higher probability of paneling their disputes, their lack of greater concession
at the panel stage would seem to resonate with the central point of Fearon’s (1997) argument.



The results also reveal that concessions are less likely when the complainant is
more dependent on trade with the defendant than vice-versa and when the defendant’s
economy is more open, but that concessions are more likely when consultations are
held under Article XXIII:1. First, TRADE is both negatively signed and highly statisti-
cally significant (p < .01), bearing out the hypothesis that the greater the ratio of the
complainant’s to the defendant’s bilateral trade dependence, the less bargaining power
the former wields in relation to the latter. This variable also exerts a rather sizable
influence on concessions: TRADE makes concession 26% less likely when allowed to
vary from its 25th to its 75th percentile value, with all other variables at their means.
Second, D_OPEN is also negatively signed and statistically significant (p <.001),
revealing that, just like at the consultation stage, the more open the defendant’s econ-
omy, the less likely it is to make concessions at the panel stage. In fact, D_OPEN
decreases the probability of concession by 13% when allowed to vary between its 25th
and 75th percentile values, holding the others at their means. This finding is robust,
moreover, to the inclusion of the U.S.-EEC dummies. In contrast to the expectation
that more open economies will go to great lengths to avoid retaliation, they instead
appear to stand firm at GATT as often before as after the Improvements. Taken
together, these findings speak to the importance of power politics at the panel stage,
notwithstanding legal reform.

Third, A23 is positively signed and significant (p < .05), making concessions at the
panel stage fully 21% more likely than in those cases not originating in Article XXIII,
holding all other variables at their means. This supports the hypothesis that cases
brought under this text are better defined with respect to GATT rights, in contrast to
those brought under Article XXII:1, the text of which is less specifically focused on
violations per se.25 This finding, however, is not robust to the inclusion of the U.S.-EEC
dummies, although it is to the inclusion of the per capita GDP controls, implying that
experience, and not just wealth (i.e., resources), may help complainants to articulate
grievances in a way that gets results at GATT. Aside from this, the multiple imputed
parameter estimates for the independent variables and all of the controls are entirely
consistent with those reported in Table 4, including when Tucker’s (1997) measure of
joint democracy is used.

IMPLICATIONS

The article began by asking why some GATT disputes end in consultations, why
others go to a panel, and how this decision to escalate, in turn, shapes the prospects for
resolving trade disputes. The findings strongly challenge the conventional wisdom
with respect to both the effects of legal reform and political regime type. More broadly,
the article’s findings suggest that, for all the attention that formal panels receive in the
literature, the real action at GATT is in the consultation stage. Here, I consider the
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25. A dummy coded 1 for Article XXII: 1 consultations (0 otherwise) is negatively signed but insignif-
icant when included in this model.



implications of these findings for the WTO and the design and efficacy of dispute set-
tlement institutions more generally.

First, the most striking finding is that the Improvements did not lead to more panel-
ing, more early settlement (including the withdrawal of cases) at the consultation
stage, or more concession at the panel stage. Some observers may respond to this by
arguing that it bears out the efficacy of GATT dispute settlement prior to the Improve-
ments. Indeed, the claim could be made that, because defendants did not block cases as
often as might have been expected, the right to a panel was a modest legal reform. The
problem with this argument is that delay tactics were common, even if blocking was
less so, and the demand for this legal reform was not surprisingly widespread. In addi-
tion, the right to a panel has been touted as one of the pillars of the greater legalism of
GATT dispute settlement, not only at the panel stage but at the consultation stage as
well. To be sure, if there is something to the hypothesis that concessions were more
likely under the shadow of the law, as in civil litigation, then the evidence should bear
this out at the consultation stage. It does not. Similarly, the Understanding did not
facilitate concessions at the consultation stage, nor did it lead to more paneling. Rather,
it seems that this informal codification of GATT dispute settlement encouraged con-
cessions at the panel stage, a result that would seem to bear out the hypothesis that
credible threats of retaliation, rather than greater legalism per se, helped underwrite
conflict resolution. In sum, the article’s findings cast considerable doubt on one of
GATT’s most important legal reforms, thereby calling into question the likely benefits
of the GATT’s or WTO’s greater legalism as well.

Second, the most interesting results concern dispute settlement among democratic
dyads. Specifically, highly democratic dyads are more likely to achieve resolution
through concessions only at the consultation stage. Interestingly, these dyads are also
more likely to escalate to a panel, yet at this stage they are no more willing to make con-
cessions than other dyads. How are these results to be interpreted? Pairs of democra-
cies realize greater concessions in the consultation stage where there is less of a paper
trail, facilitating deals that might otherwise be politically costly with respect to domes-
tic and foreign audiences. Where early settlement proves difficult, these dyads are
especially likely to escalate, but they are no more likely than other dyads to make
concessions at the panel stage. This finding lends some support to Fearon’s (1997)
concern about lock in, where tying hands is the preferred bargaining strategy.
Because highly democratic dyads are likely to be able to generate large audience
costs, the lack of concessions made by these dyads at the panel stage would seem to
bear this out.

Two implications follow. First, research on GATT dispute settlement should be
careful to distinguish between cases that play out in the consultation stage and those
that go on to the panel stage. Most studies code disputes without attention to this dis-
tinction, and in doing so gloss over important differences in the dispute settlement pro-
cess. The findings reported here make this clear, substantially qualifying the result
reported elsewhere that democracies, for example, are no more cooperative at GATT
(Sherman 1999). Along the same lines, greater attention needs to be paid to the deci-
sion to escalate disputes. Indeed, patterns of escalation are important in gauging the
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prospects for settling trade conflicts and in assessing how reforms of the dispute settle-
ment process might help in this respect.

This raises a much broader implication for the design and redesign of institutions.
Specifically, the article’s findings endorse the view that informal mechanisms are
more than just preamble to formal ones. Although GATT legal reform has largely
shone the spotlight on the panel stage, most cases never make it beyond the consulta-
tion stage. And while the two stages are, of course, linked, I find no evidence that the
Improvements altered the way in which consultations have proceeded. One implica-
tion of this is that institutional resources are likely to yield greater dividends when they
are invested directly in the consultation stage, as opposed to further indirect investment
in the panel stage. At least on the dispute settlement front, much of GATT legal reform
has taken a trickle-down approach to firming up the consultation stage, though this
article suggests that direct investments would yield far greater returns, especially for
LDCs.

In a related vein, another implication is that efforts to increase transparency at the
consultation stage may be counterproductive, particularly as more measures become
“actionable” at the WTO. The greater propensity for democratic dyads to achieve con-
cessions at the consultation stage would seem to suggest that the lack of a paper trail is
helpful in this regard, offering the disputants some cover from audiences at home and
abroad. Calls for greater transparency in dispute settlement are very much in vogue,
yet the article’s results suggest the need to preserve the room that states have to negoti-
ate away from the public’s view, notably at the consultation stage. This is not a plea for
greater secrecy at the WTO but rather a word of caution about the rush toward greater
legalism. In short, although informal and formal mechanisms no doubt work in tan-
dem, both require institutional investments tailored to their differences.

CONCLUSION

The success of GATT dispute settlement is an enduring puzzle in the study of inter-
national law and politics. In the search for clues to this puzzle, scholars have been
quick to look at the workings of formal panels, even though most disputes are resolved
in consultations. This article empirically examines the escalation of GATT disputes
and focuses on the role of legal reform and political regime type in particular. On both
counts, the evidence strongly challenges the conventional wisdom. First, the right to a
panel, which by many accounts was one of GATT’s most important legal reforms, did
not result in more early settlement at the consultation stage, more escalation to a panel,
or greater concession at the panel stage. Second, highly democratic dyads are indeed
more likely to make concessions, but only in the consultation stage. This is surpris-
ing in light of other findings in the literature that democracies make greater use of for-
mal third-party adjudication, presumably with an eye to resolving conflict. The twist
here is that, although these dyads do prefer third-party adjudication (i.e., a panel), they
are no more likely than other dyads to make concessions as a result, probably
because of the audience costs that they generate in signaling resolve. The article con-
cludes that proponents of GATT legal reform, and the institutions literature more gen-
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erally, would do well to take a closer look at the role played by informal mechanisms in
dispute settlement.
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