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International regimes develop in three general ways: through coercion, convergence ("harmony"), or mutual state
choice. Lasting coercive cooperation is rare. ' Harmony is of limited interest. 2 In the majority of cases--and those of
the greatest theoretical and practical significance--regimes arise through explicit state choices to cooperate. This
article explores state choice toward international regulatory regimes for environmental protection. Regulatory regimes
are frequently aimed at diffuse private actors and behaviors. International regime rules are commonly transformed
into binding domestic rules or standards; regulatory cooperation, and environmental cooperation in particular, is
marked by the degree to which this process of implementation relies upon and is shaped by existing domestic
institutions and political structures. Because regulatory regimes at the international level are nearly always
administrated through regulatory regimes at the domestic level, the latter, in conjunction with the politics new
regulation [End Page 482] engenders, are central to understanding state choice. While many analyses have
examined the role of domestic politics in international cooperation, | focus on domestic institutions. This article shows
how institutions, in conjunction with the interests of key societal actors and the political incentives faced by
governments, help to determine the expected political, economic, and legal impact of international commitments.
Given that states are collectively the architects of international institutions, and these anticipated effects thus partly
endogenous, the domestic regulatory structures of powerful states can also be critical influences on the scope,
structure, and terms of international institutions.

To develop these claims, | examine an important recent case of international environmental cooperation, the
protection of global biological diversity ("biodiversity"), and analyze the divergent responses of two leading states to
the core agreement of the new regime. While the United Kingdom signed and ratified the Convention on Biological
Diversity (CBD), 2 negotiated as one of the keystones of the 1992 United Nations Conference on Environment and
Development (UNCED), the United States refused to do so. Both states were active participants in the negotiations
and shared a host of similarities: the likelihood both of harm from biodiversity loss and of gain from biodiversity
protection, positions as economic powers, intensity of biotechnology and pharmaceutical industries, antiregulatory
leadership, and positions on critical issues like intellectual property protection. Two theoretical perspectives that
examine areas of potential difference are used to explore this divergence in choice toward the CBD. Building on the
seemingly central role played by science and scientists in the formation of environmental regimes, Peter Haas and
others have developed a prominent knowledge-based account of state behavior in which epistemic influence, built on
positive and normative understandings shared by an elite community of experts, explains much of the observed
intergovernmental coordination in environmental affairs. 4 An alternative perspective, that | term "regulatory politics,"
proposes that variations in core domestic institutions critically shape the anticipated impact of regime rules and
hence the domestic politics of international cooperation.

Biodiversity provides an important case of environmental cooperation (and one arguably more ecologically significant
than higher-profile issues such as climate change). While a focus on epistemic communities [End Page 483] helps to
explain the rise of biodiversity as an international issue, it does not explain the choices made by the U.S. or the U.K.
toward the developing regime. These states took differing positions neither because of divergent epistemic influence
nor because of divergent power, expected harm, or wealth of biodiversity. Nor did the U.S. provide political "cover"
for Britain by crippling the regime: unlike some other global environmental problems, biodiversity loss can be
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adequately, if imperfectly, addressed without U.S. participation. © Rather the need for commitments to be filtered
through existing domestic institutions created divergent incentives and led to dissimilar assessments of the treaty's
merits and dangers.

As regulatory cooperation rises in salience, the knowledge that domestic politics matters for international cooperation
must be buttressed with an understanding of the special demands of such cooperation. This article delineates some
precise ways in which domestic institutions, political commitments, and anticipated implementation influence state
choice when international cooperation touches upon traditionally domestic areas of policy. It also shows that
epistemic theory can fruitfully complement institutional approaches to state behavior and that domestic law can be an
important factor in explaining state behavior and international cooperation.

First | describe the "biodiversity problem" and the research design. | then introduce the epistemic and regulatory
approaches in brief, present the case history, and use both approaches to analyze the observed British and
American behavior. After comparing and contrasting their respective explanatory power, | conclude with some
remarks on the scope and import of my arguments for cooperation, law, and international relations theory.

Biodiversity, the U.S., and the U.K.

Biodiversity refers to the diversity of species, genetic material, and ecosystems around the globe. The concept
reflects an increased awareness and appreciation of both genetic resources and ecosystemic relationships.
Proponents cite a number of reasons for biodiversity's importance: Loss of species and habitats can result in
unanticipated harm for entire ecosystems. Modern agriculture, pharmaceuticals, and [End Page 484] biotechnology
all depend on access to new genetic resources; & the possibility of unknown future needs creates "option value" in
unexplored biological resources. ” Finally, normative arguments maintain that large-scale and often irreversible
ecological destruction is simply wrong.

Flora-and-fauna treaties have been a mainstay of environmental cooperation throughout the twentieth century. By
the late 1980s many wildlife conservation accords existed, focused mainly on the protection of individual species.
Few addressed habitats, and none coordinated the disparate efforts. & The continuing destruction of fragile
ecosystems around the world and accelerating biodiversity loss came to be viewed as an irreversible ecological
catastrophe. 2 A comprehensive new umbrella regime, focused explicitly on diversity loss, was considered by many
analysts to be the best solution. Such a regime had to be global, because biodiversity was distributed widely but
unevenly, and ecosystems and species do not respect national borders. But because much of the earth's biodiversity
rests on sovereign territory, action had to be undertaken by national governments. While a single state's actions--or
nonactions--could not completely undermine the success of the regime, as is conceivable for problems like
stratospheric ozone depletion, an effective response required broad collective action. Moreover, it is difficult to
exclude free riders from many of the benefits of preservation, in direct usage and in option value. 1 A conservation
epistemic community increasingly sought to publicize biodiversity loss, and the general outlines of what became the
CBD were drafted in nongovernmental forums. The desire to create a new global regime dovetailed with an
increasing focus on environmental issues in international affairs. 11

The U.S. and the U.K. are similar in a number of important ways. Both are advanced industrial democracies, hosts to
international financial centers and major transnational corporations, and jointly enmeshed in a wide array of
international institutions. Both are major centers for the biotech and pharmaceutical industries, and their scientific
communities are tightly linked. Each has thriving conservation NGOs and a [End Page 485] long tradition of wildlife
protection. In the period in question, 1989-92, both the U.S. and the U.K. were ruled by conservative governments
often aligned in international forums and generally hostile toward new regulatory initiatives. Finally, the threat from
the loss of global biodiversity is essentially the same for both states. Ex ante, neither can expect to lose (or win) more
by its destruction, and both are equally likely to enjoy the benefits of preservation. Unlike the potential impact of
climate change, which can vary enormously based on a state's latitude, coastal features, and agricultural intensity,
the direct impact of biodiversity losses are not especially state-specific. 2 The two governments, however, exhibited
markedly different responses and attitudes toward the nascent biodiversity regime. This poses a puzzle: with such
broad similarities, why did the U.S. and U.K. take such distinctive stances both in the negotiations and after?

Two Perspectives on State Choice

Epistemic-community analysis emphasizes the ways in which the carriers of ideas and expertise shape state
interests and behavior, and reflects a widespread conviction that environmental politics are distinctively influenced by
scientific knowledge and those who interpret it. 13 Conversely, the regulatory-politics approach focuses on the
domestic institutional structures that shape state (and societal) interests, in particular through expectations about the
domestic effects of regimes in operation.
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Epistemic Communities and Cooperation

Theories employing epistemic communities stress the roles that authoritative interpretations of complex and
uncertain interrelationships play in fostering cooperative policies, especially toward the environment. In the words of
one proponent, "International environmental cooperation is generated by the influence wielded by specialists with
[End Page 486] common beliefs, contrary to conventional approaches which stress the role of interstate power." 14
In this view governments seek to reduce uncertainty and solve problems, and these specialists provide influential
interpretations and likely solutions. By becoming entrenched in the decision-making processes of states, the
specialists solidify their influence. Acting transnationally, a knowledge-based community can create convergence
around its preferred policy solutions. Influence in the epistemic model is thus both cognitive and bureaucratic; while
epistemic communities help to shape state preferences for cooperation through the knowledge they possess, they
also exert influence through the institutionalization of community members into policy-making bureaucracies. The
major dynamics in epistemic theory, therefore, are uncertainty, interpretation, and institutionalization.

While focused on the incidence of cooperation, epistemic theory also claims to explain preference formation and
policy choice. Epistemic accounts contain a (sometimes implicit) model of state action and state interests, in which
governments' chief priority is to foster the public interest and alleviate shared international problems. While epistemic
communities can at times "capture" large organizations, the scientific nature of environmental problems and the
authoritative position of expert communities generally grant experts considerable influence over policy. Applications
of epistemic analysis in environmental settings, such as stratospheric ozone cooperation, have relied heavily on
accounts of the actions of community members in governments and in firms. 1 These actors, it is argued, have
shaped the interests and choices of states through active efforts at issue framing and policy-making. Variance in
state choices reflect differential access by the community of experts rather than differential receptions of the content
of the community's proffered policy solution. Variations in access and institutionalization, while not treated
systematically, have been hypothesized to result from structural and cultural variables, such as levels of
environmental sentiment and/or state porousness. 16

Regulatory Politics

The regulatory-politics approach builds on theories of domestic institutions in international relations and comparative
politics and the regulatory [End Page 487] tradition in law and economics. 17 It comprises three types of variables:
institutions; the preferences of societal actors, which are partly determined by institutions; and domestic political
commitments.

Many international regulatory regimes entail extensive processes of domestic implementation. Such regimes must
resonate, or at least not undermine or clash with, existing political and legal structures at the domestic level. 18 In
describing regulatory treaties, Chayes and Chayes note that frequently

the real object of the treaty is not to affect state behavior but to regulate the activities of individuals and
private entities . . . the ultimate impact on private behavior depends on a complex series of further
steps. It will normally require detailed administrative regulations and vigorous enforcement efforts. In
essence, the state will have to establish and enforce a full-blown domestic regime. 12

In reality, states rarely establish and enforce full-blown domestic regimes de novo. They rely on existing regimes and
entrenched administrative institutions. How these are structured and supported influences what can be implemented,
and often what is negotiated. 20

| emphasize two core institutional variations--separated powers versus "fused" powers, and federalism versus
unitarism--and the regulatory styles and incentives that, in part, flow from these institutional variations. Domestic
institutions provide incentives for and constraints on what governments can put into practice. Societal actors--firms,
environmental organizations--are interested in international agreements, and they lobby governments accordingly. 21
Their expectations about the [End Page 488] impact of regime commitments are also shaped by institutions:
variations in the domestic regulatory arrangements, which put international commitments into practice, shape and
distinguish the local reality of common global commitments. The electoral pledges of governments are influential
because they further structure political costs and benefits. Governments will have different supporting coalitions and
favor different policies: some stake out the environment as a defining issue, while others stress the burdens of
regulation. In sum, the anticipated "refraction" of common external commitments by domestic institutions helps to
determine the impact of international commitments on domestic actors and domestic politics, and political incentives
structure the political costs and benefits associated with these regime impacts. What matters most are the likely
effects of the political solution, not the impact of the underlying environmental problem. 22 After describing the
negotiation of the CBD below, these general claims about state choice are specified and applied to the U.S. and U.K.
case history.
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Table 1 summarizes the expectations of the epistemic community and regulatory politics approaches.
Negotiating the Biodiversity Regime

With the onset in the 1980s of sustained attention to both the concept and the reality of global biodiversity, the extant
international conservation regimes were recognized as unduly limited in scope. A multilateral biodiversity regime was
initially promoted by members of several nongovernmental organizations: the International Union for the
Conservation of Nature (IUCN), the WorldWide Fund for Nature (WWF), and the World Resources Institute (WRI). In
the 1980s successive drafts of a future treaty were developed at IUCN. 28 These groups and the United Nations
Environment Programme (UNEP) jointly developed an extensive [End Page 489] proposal that offered policy
prescriptions oriented around a legally binding treaty. Trained in ecology, economics, and resource management, the
individuals involved formed a coherent prolific community dedicated to improved biodiversity protection.

With the IUCN text as background, in 1987 UNEP composed a first draft of the treaty. Formal negotiations began in
1990. While the issue remained in the shadow of the contemporaneous climate change negotiations, its presence in
UNCED and the breadth of the underlying problem gave it considerable diplomatic gravity. As the talks proceeded,
the scope of the CBD was expanded significantly: conservation, sustainable use and development, access to genetic
resources, technology transfer, intellectual property rights (IPR), living-modified organisms (LMO), "biosafety," and
finances, all came under negotiation to the dismay of some Western governments. The final negotiating session prior
to UNCED [End Page 490] encompassed all of these controversial issues in an inconclusive and at times caustic
negotiation marked by significant North-South dispute and distrust. The CBD ultimately addressed three (linked)
central concerns: the conservation of biodiversity, the promotion of its sustainable use, and the equitable sharing of
its benefits. It is this latter objective, with its clear redistributive implications, that was and remains the cause of much
debate. In the limited time available before UNCED, the U.S. announced its formal intention not to sign the treaty,
while the U.K., though it expressed concerns about financial aspects, chose to sign.

Regime Commitments

The conservation commitments of the CBD include the monitoring of biodiversity, the establishment of protected
areas, and the adoption of local and national conservation incentives. Each party is obligated to develop a national
protection program and include considerations of biodiversity in governmental decisions. Resources must be
regulated and degraded areas rehabilitated. The treaty is a landmark in its comprehensive, ecosystemic approach to
environmental protection.

State sovereignty over biological resources is a core norm of the regime, though biodiversity is proclaimed the
"common concern" of all humanity. Parties are to develop laws and policies with the aim of "sharing in a fair and
equitable way the results of research and development and benefits arising from commercial and other utilization of
genetic resources with the Contracting Party providing such resources." 2* The CBD also commits parties to ensure
that IPR rules "are supportive of and do run counter to" the CBD's objectives--among them, the equitable sharing of
the benefits of biodiversity. Biological resources are the basis for many pharmaceutical, agricultural, and
biotechnological products. 25 The widening extension by industrialized nations of patent protection for genetic
inventions has provoked considerable controversy in the developing world. Some industrialized nations, especially
the U.S., felt that the developing nations were trying to use this language in the CBD to dilute and counter
commitments undertaken in the Trade-Related Intellectual Property talks, part of the Uruguay Round of the GATT. 28
In addition, industrialized nations feared that the CBD might [End Page 491] make access to genetic resources too
costly, thereby inhibiting the growth of high-tech, gene-reliant industries.

The CBD's provisions for technology transfer also created serious concern. 27 Industrialized countries attempted to
insert language that made access to genetic resources and technology dependent on "mutually agreed terms." The
developing nations resisted this language, and the final version is not consistent. The newly emerged issue of
"biosafety" contained elements of both the IPR and the technology-transfer debates. Biosafety refers to concerns
over dangers arising from the use and testing of biotechnology, specifically genetically modified organisms. An early
UNEP report on the linkages between biotech and biodiversity stressed that the chief linkages, though minor, were
positive. 28 Developing country delegations disregarded the expert report and called for the inclusion of biotech
regulation. From that point on, biosafety was central to the negotiations. 22

The Global Environment Facility (GEF) of the World Bank, favored by the donor states, was designated the interim
financial mechanism of the CBD, in charge of disbursements to developing countries to help defray the costs of
implementation. The determination of financial contributions remained in dispute; at UNCED, eighteen industrialized

country delegations joined in a declaration emphasizing their right to determine the amount of their contributions. 22

The U.S. Response to the CBD
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The U.S. was instrumental in getting the CBD negotiations started, but as the scope of the negotiations expanded,
the Bush administration began to back away. 3! In its view the CBD talks were addressing basic economic and legal
issues in a manner antithetical to U.S. ideology, practice, and law. In addition to the treaty's impact on IPR,
biotechnology, and the always controversial federal-state structure of land control in the U.S., White House officials
stated that the CBD "would make our [End Page 492] life 10 times worse" because it would strengthen the
Endangered Species Act and ongoing wetlands conservation, efforts that the officials believed should be rolled back
or at least contained. 32

The U.S. attempted to stall the talks in the hope of postponing the conclusion of the negotiations until after UNCED.
33 The death knell for the treaty came when two officials of the Council on Competitiveness, a regulatory watchdog
that had monitored the negotiations intensively, argued in an April 1992 memo that

the draft convention is a major problem for the US . . . the [ESA] and the National Environmental Policy
Act would need to be greatly expanded . . . it could greatly increase litigation . . . [and] proposes to
regulate biotechnology in a manner totally unacceptable to the US. . . . The current draft convention is
so extensively flawed that it is highly unlikely that sufficient corrective action could be accomplished at a
single negotiating session, and thus, any final convention that might be completed in May would remain
seriously flawed. 34

The final text addressed many of their concerns, but not all. 25 In announcing the U.S. decision to reject the CBD, the
State Department cited objections to the language on IPR, biotechnology development, and funding, and
emphasized, to great criticism internationally, that "the U.S. does not and cannot sign an agreement that is
fundamentally flawed merely for the sake of having that agreement." 36 President Bush stated that while the U.S. had
a long history of environmental protection, the CBD clearly threatened American jobs. 37

In Rio, EPA chief Bill Reilly made an unsuccessful effort to reverse the decision which had made the U.S. the leading
villain and created so much publicity that, in late 1992, the head of UNEP (jokingly) thanked a U.S. official for making
the CBD such a great success. But at home, many U.S. businesses were openly supportive of the decision to reject.
As one biotech firm spokeswoman stated, "[We] agree with the treaty's noble [End Page 493] goals for protection,
but [it] oversteps its boundaries by beginning to tamper with [IPR] and international trade issues." 3 Pharmaceutical
and biotechnology trade associations all sent letters urging the president not to sign. 32 Gerald Mossinghoff,
president of the pharmaceutical trade association and former head of the U.S. Patent Office under Reagan, wrote to
President Bush that the CBD "would undermine the great progress your Administration has made in encouraging
other countries . . . to strengthen their patent laws." 40

Following the 1992 election, in a private initiative, a group of NGOs and interested firms reevaluated the CBD and
drew up an influential interpretive statement supportive of U.S. accession. They argued that the U.S. was better off in
than out and that the CBD could be implemented through existing legal authority and would require no major
changes in the statutory landscape. An internal review agreed with the latter conclusion. In 1993 the Clinton
administration reversed the U.S. decision and signed the CBD; several interpretative statements, which have a
slender international legal significance but a stronger domestic one, were made addressing U.S. concerns. Four
years and another presidential election later, however, the CBD remains unratified and mired in many of the debates
of the Bush era.

The U.K. Response to the CBD

With minimal coordination by the European Community, its members were relatively free to formulate independent
negotiating positions in the biodiversity talks. 41 The U.K. shared the early enthusiasm of the U.S. for the
conservation goals of the CBD. As the negotiations commenced, the U.K. created an advisory group similar in
composition to the group formed--privately--in the U.S. after Rio; included were representatives of WWF, Imperial
Chemical Industries, the Congress of British Industry, Cambridge Monitoring Center, and Kew Gardens, one of the
world's leading storehouses of plant genetic resources.

While the U.K. supported much of the conservation commitments under discussion, it became increasingly
concerned about the ramifications of the CBD's financial mechanism and successfully sought its placement in the
GEF. In announcing their decision to sign the CBD, the [End Page 494] environment minister stressed that the U.K.
did not share many of the U.S. concerns over technology transfer, IPR, and biotechnology issues: "When we first
looked at the text, we identified some points of difficulty . . . we have now succeeded in finding solutions to these
difficulties." 42 Upon signing, the U.K. stated only that

the government of the [U.K. and others] . . . declare their understanding that the decisions to be taken
by the Conference of the Parties under paragraph 1 of Article 21 concern "the amount of resources
needed" by the financial mechanism, and that nothing in the [CBD] authorizes the Conference of
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Parties to take decisions concerning the amount, nature, frequency or size of the contributions of the
Parties. 43

By contrast, the interpretation by the U.S. was far more inclusive:

It is deeply regrettable to us that--whether because of the haste with which we have completed our
work or the result of substantive disagreement--a number of issues of serious concern in the United
States have not been adequately addressed . . . the text is seriously flawed in a number of respects. As
a matter of substance, we find particularly unsatisfactory the text's treatment of [IPR]; finances,
including, importantly, the role of the [GEF]; technology transfer, and biotechnology. In addition, we are
disappointed with the development of issues related to environmental impact assessments, the legal
relationship between this Convention and other international agreements, and the scope of obligations
with respect to the marine environment. 44

Ratification by the U.K. was rapid; debate was minimal and quite unlike the process in the U.S. in which senators
have raised issues of the treaty's effects on private rights of action, future amendments of legislation, status vis-a-vis
American law, future protocols, and so on. 42

Explaining State Choice: Epistemic Communities and Biodiversity

Defining an epistemic community is always a contestable proposition; a community is an analytic construct imposed
by an observer, rarely self-defined or formally organized. But the members of WRI, IUCN, and WWF, who were
involved in biodiversity issues and, in particular, in the creation of the influential volume Global Biodiversity Strategy
(1992) 48 [End Page 495] fulfill the standard definition of an epistemic community: "a network of professionals with
recognized expertise and competence in a particular domain and an authoritative claim to policy-relevant knowledge
with that domain or issue-area." 7 They acted in an entrepreneurial fashion, offering interpretations and analyses of
the problem as well as proposing solutions. They were influential agenda setters. Without the perseverance of such
conservation experts, a comprehensive regime might only have been proposed much later when the problems of
biodiversity loss would be far more intractable.

Uncertainty

Biodiversity, like many environmental problems, is plagued by uncertainty. Uncertainty existed over the rate of
biodiversity loss, its significance, and the proper policy response. Biologists do not know the order of magnitude of
the number of species in existence, nor how rapidly they are disappearing. Nonetheless, there were many scientists
very concerned with the rapid rate of habitat destruction--for which there was good evidence--and eager to see a
stronger conservation regime in place. These concerns provided a scientific foundation for the emergence of the
CBD. A basic building block of epistemic influence was in place.

Interpretation and Institutionalization

Members of the epistemic community were instrumental in encouraging the onset of negotiations. An [UCN team
produced a draft treaty that served as the initial basis of the talks, and some of the proposed principles and
commitments survived the negotiations. In this sense, governments, through UN bodies, turned to the epistemic
community for advice. These experts provided, as epistemic theory predicts, a causal understanding (interpretation)
of the problem and a set of policy prescriptions. But the expert community failed to become successfully
institutionalized into national bureaucracies, and its influence proved ephemeral.

The issues about which these experts were primarily concerned, such as an ecosystems approach to conservation
and better national biological surveys, were rapidly eclipsed by a penumbra of regulatory and redistributive issues.
Interventions by states recast and expanded the contours of the debate. 48 Various national delegations seized upon
the [End Page 496] attractive opportunities present in the proposed "biodiversity solution." 4% They used the
comprehensive, ecosystemic approach championed by the epistemic community to seek broad, tangentially related
policy goals, such as wealth redistribution and technology transfer. They used the focus on incentives for
conservation to demand changes in the allocation of property rights in biological resources, and they used the focus
on biological inputs to technology to demand new restrictions on biotechnological inventions. While these and other
issues clearly had relevance to biodiversity loss, they forced a shift away from the central concerns of the epistemic
community. Conservation issues became secondary, providing perhaps legitimating reasons for regime commitments
but not fundamentally shaping the core path of negotiations, the final regime commitments, or the policy responses of
the U.S. and U.K. The community was unable to refocus governmental concern around those issues that they
deemed most important and to deflect attention away from controversial sidelights like biosafety.
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The influence of the epistemic community was reasserted in the U.S. after UNCED. By working with key individuals
in industry and government, the community helped to initiate a reevaluation by critical societal actors and
government officials. This reassessment, in conjunction with the change in administration following the 1992 election,
allowed the U.S. to sign the treaty with support from diverse sources. 20

Domestic Variables

Previous analysis has identified two domestic factors that affect epistemic influence: governmental porousness and
traditions of environmental sentiment. 2 While scholars debate the degree that state porousness holds across all
issue-areas, the U.S. is traditionally seen to have the more fragmented and accessible state. %2 Yet there was no
discernible difference between the U.S. or U.K. in epistemic influence or institutionalization. There is little evidence
that environmental sentiment, at least toward wildlife conservation, varies appreciably between the two states. Both
have strong traditions of conservation activism and [End Page 497] similar levels of environmental protection. 23 The
domestic variables identified by epistemic theory's proponents do not satisfactorily explain the observed variance in
state behavior.

Explaining State Choice: Regulatory Politics and Biodiversity

The CBD negotiations entrained a wide-ranging set of economic issues that extended well beyond traditional
conservation concerns. These had significant ramifications for the internal affairs of potential parties as well as for the
profitability of select industries. These ramifications varied based on domestic institutions, societal preferences, and
political commitments.

Institutions

In contrast to the fusion of powers in the British parliamentary system, the American system is, in Richard Neustadt's
famous phrase, one of "separated institutions sharing powers." 2 Separation of powers, and with it the possibility of
divided government, creates a competitive dynamic between the legislature and the executive. Each has distinct
constituencies and capacities, and the need to adjudicate between the two entails and supports a strong independent
judiciary. Like federal structure, separation of powers reflects political fragmentation. The British system is one of
striking executive (cabinet) dominance and political integration. While Parliament is formally supreme, the executive
and legislative powers are fused in the body of the cabinet: the "efficient secret" of British governance. 5° These
broad-brush structural characteristics have significant implications for the implementation of regulatory commitments.
Implementation under an integrated system of cabinet dominance is easier, and more predictable, than in the
competitive and complex American system. The British executive who negotiates and signs international accords is
in control of the implementing legislation (and ratification) of those accords. 56 Party discipline is strict, implementing
legislation is relatively simple to pass, and there are few points of political access. By contrast the U.S. Congress can
readily create major obstacles to implementation and ratification. Political access is widespread [End Page 498] and
decentralized, and rare is the legislation that is not significantly altered in committee, floor, and conference
negotiations. The power to interpret international commitments is diffused. 2’ The courts, a central part of domestic
U.S. environmental legislation, are critical players; it is ultimately domestic rules--and subsequent judicial
interpretations and decisions--that transform international commitments into binding national law. %8

These fundamental institutional characteristics are important for state choice in regulatory cooperation and also help
to explain variance in domestic regulatory approaches. As many analysts have extensively documented, the U.S.
and the U.K. traditionally had--and, despite a recent trend of convergence, continue to have--different structures and

styles of environmental regulation. 22 These differences, which flow logically from the broad structural variations
described above, can vary the practical effect of regime obligations. 60

Brickman and his coauthors observe that "in spite of their shared common-law heritage, Britain and the U.S. seem to
hold radically different views about the role of law in implementing public policy." 8 In the U.S. environmental
regulation has been marked by adversarial, courtlike, and often litigious rule-making proceedings, formal legal
challenges, and extensive citizen group input. 62 The dominant discourse [End Page 499] of "rights" entails
seemingly limitless litigation over the exercise and bounds of those rights. Environmental statutes often contain
congressionally created "private attorneys general" clauses, by which citizen groups can bring suit against violators
or even the executive itself for actions that contravene statutes and regulations. 3 Even executive agency inactions
can be contested. 8 A separated, checked, balanced system is one with many competing actors and points of
access, in which regulatory decisions are always subject to challenge. &2

The fused, majoritarian, and centralized nature of the Westminister political system encourages a different approach
to regulation. Competition between the branches--leading in the U.S. to pervasive legislative oversight, citizen-suit
procedures, and the like--is constrained. British regulation is marked by ample and private industry consultation,
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greater flexibility, a dearth of courtlike proceedings, almost no citizen-suits and comparatively little litigation. 86 The
U.K. has relied on regulation in a formal sense much less frequently than the U.S.:

The most important technique for controlling the private sector is through heavy reliance on official
discretion to make individualized orders. Typically, Parliament identifies a problem and enacts a
general enabling statute conferring broad discretion on defined officials. . . . [A] graphic example is the
control of air and water pollution. 87

Moreover, "in the USA, the substance of regulations and the procedure by which they are made present issues which
generate enormous controversy in political, judicial, and academic circles. In Britain, nearly everyone seems satisfied
with . . . procedural and substantive aspects of delegated legislation." 68

In sum, cross-national differences in the structure and process of regulation are and were substantial. The divergent
responses of the Bush and Major governments to the CBD's regulatory provisions reflect these differences: the fear
of litigation, of new regulatory initiatives, of adverse judicial interpretation, and of statutory impact in the U.S. have
[End Page 500] no parallel in the U.K. And as | describe below, these variations influenced as well the expectations,
and therefore the demands, of firms likely to be influenced by the implementation of the CBD.

A second core institutional variation is constitutive structure: federalism versus unitarism. 89 Federalism entails a
careful balancing of central-local powers and in the U.S. has spawned considerable and persistent legal and political
controversy. The federal-unitary divide is the geographical and "vertical" counterpart to the functional and "horizontal"
divide of separated or fused powers. Under the U.S. Constitution, treaties enacted by the federal government are the
"supreme law of the land" and supersede inconsistent state law or policy. 7% A major fear of the U.S. was that the
CBD could encroach upon the complex, constitutionally mediated structure of state and federal wildlife and land law.
In the view of the Bush administration, the CBD might force the extension of "the responsibilities of government
beyond our current, extensive federal management of biological resources." ! For the U.K., as a unitary state, 72
local autonomy was not a major factor in the decision calculus, and concerns over states rights and constitutional
barriers to implementation were nonexistent. 73

Societal Actors

The societal actors in the U.S. and the U.K. most concerned with the CBD were biotechnology and pharmaceutical
industries. 7 While the U.S. is clearly the world leader in biotechnology, biotech and pharmaceuticals are important
industries in both states, and controlling for size, systematic economic differences are relatively small. 7> The U.K.
pharmaceutical industry is world-class; Britain is home to over three hundred firms engaged in biotechnology, the
second-largest pharmaceutical firm in the world (Glaxo), the eighth (SmithKline Beecham, a [End Page 501] joint
U.S.-U.K. firm), as well as many other pharmaceutical enterprises. 6 The U.S. Office of Technology Assessment
(OTA) reported in 1991 that in biotech "the [U.K.] most closely parallels the [U.S.], with a strong research base, an
emphasis on basic research, and a reluctance on the part of government to articulate a clear . . . industrial policy."
Spending in the U.K. for pharmaceutical R and D is the third largest in the industry, after the U.S. and Japan. Yet
concerns over biotechnology-related provisions of the CBD were minimal in comparison to those of the U.S.. No
patent officials joined the U.K. delegation, in contrast to the U.S. This divergence in view regarding the IPR
implications of the CBD existed despite the fact that, according to the OTA biotech study, "United Kingdom
intellectual property laws are strict, comprehensive, and rigorously enforced. The government's positions in
international forums, such as the World Intellectual Property Organization and the [GATT] talks have been virtually
identical to U.S. positions." 77

Like government views, industry views of the CBD split across the Atlantic. While the heads of American peak
associations referred to the treaty as "a lousy deal" favoring the "highway robbery" of biotech firms, 78 the executive
director of the U.K. Biolndustry Association (BIA) stated that "having reviewed the convention, we do not share the
concerns expressed by the U.S. government." 7 The BIA's position was that the text was ambiguous and therefore
posed no threat to the British biotech industry. Within the U.K. government, the Department of Trade and Industry
further assured British firms of the nonthreatening nature of the CBD's language. &

Other potentially interested societal actors played minor roles. Environmental NGOs were relatively uninvolved at the
domestic level in both countries, with IUCN and WRI as obvious exceptions. Within the U.S., more activist NGOs
devoted most of their energy to the simultaneous negotiations on climate change. In the U.K., while NGOs were
consulted during the negotiations in the private sector meetings discussed above, the predominant focus was also
climate change.

For both countries, then, the most prominent actors in the policy process were firms reliant on biological inputs. Yet
there were no compelling economic differences that would indicate that British firms [End Page 502] should be more
favorably disposed than U.S. firms toward the policy obligations of the CBD. Institutional variations explain the
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difference. Enduring expectations about regulation, stemming from differing historical practice and institutional
setting, shaped the responses of key industries to the anticipated treaty-driven regulation.

American firms feared the CBD's impact in the courts and the regulatory process; British firms did not. Judicial
intervention loomed large for both firms and executive-branch officials in the U.S.; one U.S. industry official observed,
"We had to think in terms of a worst-case interpretation of the [CBD]." The history of contention in American
regulation and the possibility of court-mandated compliance--a common feature of U.S. administrative law--induced
caution toward CBD commitments "so fuzzy [they] could set a precedent for future disputes in U.S. courts." 81
American firms demanded a "clear domestic signal" about how the CBD would be implemented and interpreted
before they could accept the treaty. 82 That signal was ultimately provided by the interpretative statements made at
signature. While of limited international legal significance, the act is as a constraint on judicial interpretation of the
treaty provisions in the United States. 83 Conversely, the relatively collegial, flexible, nonlitigious, and individuated
style of British regulation created few incentives for concern on the part of British firms. 8 U K. firms exhibited no
worry over future litigation or adverse judicial interpretations of the CBD. Whether wholly accurate or not, the view
espoused by analysts such as Richard Posner that the depth of parliamentary power in the U.K. has "virtually
extinguished the policymaking role of the English judge" was (and remains) a powerful and popular one. & Confident
in a safe, fair, flexible, and favorable implementation of the regime's rules, British firms lent the CBD their unqualified
support. [End Page 503]

Prior Legislation

Existing statutes form a central part of the corpus of domestic regulatory systems. Bush administration officials were
very concerned about the legal implications of the CBD vis-a-vis core domestic statutory law, in particular the
controversial Endangered Species Act and various wetlands protection laws. Conservatives considered the act a
costly burden on property owners and an uncompensated regulatory "taking." 86 They feared that the CBD would, at
a minimum, inhibit the rollback of the ESA they sought, and, at a maximum, could encourage its further extension.
The independent power of the judiciary in the U.S. joined with political concerns over the rights of property owners
and the economic costs of environmental regulation to generate potent incentives for domestic opposition to the
CBD. No similar fears existed in the U.K.

Political Commitments

The prominence granted by the CBD's inclusion in the UNCED made the CBD a marker for political commitments on
the environment. In the U.K. the Tory party had traditionally been a foe of regulatory initiatives. But Margaret
Thatcher's well-noted speeches on environmental themes in 1989 and 1990 initiated a shift in emphasis toward
greater attention to the environment, an increasingly salient issue in British politics. 8 The Conservatives saw
UNCED and the CBD as opportunities to establish themselves as environmentalists of a sensible stripe. In the U.S.
while President Bush had once campaigned as "the environmental president," by 1992 the continuing recession, lack
of credit for his domestic environmental efforts, and a difficult primary encouraged Bush to return to core Republican
themes--economic growth and limited government--and to disavow stronger environmental regulation. Bush's
statements at the time portrayed him as an ardent defender of free markets and private property. Specifically, Bush
stated that he was not "going to go down there [to UNCED] and forget about people that need jobs in the United
States of America." 88 His public domestic commitments, [End Page 504] voiced prominently in an election year,
were clear: to resist new, potentially costly regulatory measures. 82

Thus political commitments reinforced the institutional variables described above. Tory attempts to seize the
environmental high ground dovetailed with the considerable comfort exhibited by British firms (and the Tory cabinet)
about the impact of the CBD commitments. Conversely, Republican antiregulatory commitments and election-year
politics reinforced concerns, shared by both the Bush administration and many U.S. firms, about the potential effect
of putting the CBD into practice within the U.S. regulatory system.

Explaining Divergent Responses to the Biodiversity Convention

The U.S. and the U.K. made distinctive choices toward the CBD, despite possessing the same basic interest in the
protection of biodiversity--the putative goal of the CBD and the central focus of the epistemic community's efforts.
Neither position in the international economy nor the direct impact of the problem itself explains this difference in
state choice. Important industries were similar, and general practices toward central issues like IPR, virtually
identical. Even many domestic factors, such as degree of public concern and NGO involvement, were roughly
similar.

The biodiversity issue contained significant uncertainty. As predicted by epistemic community theory, experts played
important roles as catalysts for policy coordination. The actions of this community were critical for the CBD's
emergence and early form. Without the work of biologists, ecologists, and lawyers deeply concerned with the
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exponential growth rate of extinctions, the CBD most likely would not have come into existence. But while the
epistemic community was clearly influential in the early stages of regime formation, one of the signal aspects of this
case is the expansion of the agenda during negotiations. Once engaged by this issue, the involved states paid only
limited attention to the interpretations of the expert community in formulating regime rules and, for the U.S. and U.K,,
in formulating choices toward the nascent regime and its commitments. Conversely, regulatory politics fails to
account for the initiation of the negotiations. Industrialized states expected the new accord to improve substantially
international biodiversity protection, but not to require significant new regulation or [End Page 505] domestic action
by them. 20 This was a major source of their support. The result was an opportunity for the epistemic community to
pursue the creation of a comprehensive new conservation regime.

The regime that emerged, however, was different. State choices in the CBD negotiations were determined by the
suite of factors that comprises the regulatory politics approach. Implementation of the expanded CBD, relatively
straightforward in the fixed, integrated U.K. system, was potentially difficult in the competitive, fragmented U.S.
system and threatened to disrupt established patterns of federal-state regulation and strengthen disfavored domestic
legislation. The divergent responses of the firms similarly stemmed from institutionally derived expectations about
future regulation, a process of "anticipated implementation." And while the Bush administration perceived the treaty
as a threat best capitalized on through rejection, the Tories saw the CBD as an attractive, easily implemented green
gesture. 21 The same language, filtered through different domestic institutions, implied different outcomes in practice.

The two analytic perspectives are complementary. Epistemic analysis helps explain the existence of the negotiations
and the contours of the initial debates. But as the negotiations grew far more politicized--reflecting the juxtaposition of
environment and development that was the hallmark of the UNCED process--epistemic variables cannot account well
for the observed decisions and outcomes. Conversely, regulatory politics tells us little about the inception of
negotiations that were perceived initially to be simply an extension of existing conservation efforts. It provides a
better understanding of why particular terms and forms of cooperation were demanded than of why cooperation for
biodiversity protection was sought at all. 92

Conclusions: State Choice and the Global Biodiversity Regime

The commitments of the biodiversity regime, ostensively alike for the U.K. and the U.S., had distinct domestic
ramifications. Domestic structure [End Page 506] and regulatory institutions altered their practical significance and
thus (in anticipation) domestic preferences toward them. While the biodiversity epistemic community helped set the
international agenda, once these governments engaged the issue, it was the probable impact of the institutional
solution, rather than of the underlying environmental problem, that was paramount.

This article's focus on domestic variables is not unique and reflects an increasing understanding that international
politics cannot be adequately analyzed through international and/or systemic variables alone, whether the effects of
the strategic environment (neorealism), dominant social structures (constructivism), or mediating international
institutions (neoliberal institutionalism). 22 Domestic politics determines how "preferences are aggregated and
national interests constructed." 2* The leading theoretical schools, however, view states as similarly impacted by
generally undifferentiated (international) causal variables. While the burgeoning literature on two-level games
explicitly ties domestic variables to international outcomes, most studies explore generalized scenarios and tactics
that apply across diverse national settings. 25

My claim is not that domestic institutions, the resulting expectations of societal actors, and political incentives are
dominant in explaining all cooperative choices. Rather | have sought to establish the importance of a set of
undervalued variables, demonstrate that they are central to understanding British and American behavior toward the
biodiversity regime, point out their limitations, and argue that they are likely to matter in other situations where
international commitments are complex and impinge on central domestic policy arenas and where "high politics" are
not at stake--in short, much of the cooperation of today and, arguably, of tomorrow. In these situations strategic
concerns, competitiveness, vulnerability, and even epistemic influence do not wash out but are instead
supplemented--and, perhaps as here, dominated--by regulatory politics. Traditional international agreements
demanded little that a state could not directly implement. Simple tariff-reduction [End Page 507] accords, military
alliances, and arms-control agreements typically addressed state actors and state actions. Newer forms of
cooperation are marked by the degree to which they require states to engage in extensive and often uncertain
domestic regulation (or deregulation) of diffuse private actors and economic activity. They engage and rely on
persistent, legitimate, and stable national legal processes and institutions. While environmental accords are
characteristic of this trend, accords in other areas, as varied as narcotics and capital adequacy, also commit states to
particular forms of private sector regulation. 28 "Deep integration," in which states actively seek to harmonize and
coordinate policies "behind the border," is increasingly the subject of academic analysis and policy debate. %7
Domestic politics and institutions are an inescapable part of the process of implementing deep accords.

The regulatory variables identified here can be major explanators of state choice toward cooperation. Moreover, |
suggest, they can be major explanators of regime outcomes. While international agreements are the product of
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protracted debate and compromise within a structure of formal sovereign equality, not all states have an equal voice.
The ultimate terms of cooperation in the CBD were dictated primarily by state power, specifically, U.S. power. The
U.S. delegation was very successful in determining the final regime terms, despite its ultimate dissatisfaction with
them. And as | have shown, U.S. domestic institutions significantly shaped these choices and demands. Other cases
of environmental regime formation display a similar pattern: the contemporaneous climate-change treaty, for
example, reflects U.S. persistence in fighting the inclusion of binding quantitative targets and timetables for CO,

emissions reductions; 2 the recent evolution of the whaling and stratospheric ozone regimes present a similar story.
29 After the U.S. Supreme Court upheld the patenting of biological inventions in Diamond v. Chakrabarty, the U.S.
sought and won similar international [End Page 508] protections in the TRIPS accords. 19 Cooperative solutions are
not distributionally neutral. Powerful states generally choose where on the Pareto frontier the cooperative solution
shall rest. 191 Domestic political and institutional variables are important sources of such choices. As a result law--
domestic law--emerges as a potentially powerful factor in explaining cooperative outcomes.

Environmental regimes, like nearly all regulatory regimes, must be domestically implemented in an often complex and
uncertain legal and political process. When international regimes require parties to engage in such a process, existing
domestic institutions are used or adjusted. The implementation of international commitments must mesh reasonably
with these institutions, or governments will seek to alter the commitments accordingly. 1% This dynamic is likely to
operate most powerfully when implementation is complex and extensive, and political stakes are relatively low. But as
regulatory agreements proliferate and the line between domestic and international policy fades, domestic institutions
will play an ever more prominent role in determining state choices toward cooperation and, ultimately, in determining
international outcomes.

Kal Raustiala is a J.D. candidate at Harvard Law School and an adjunct professor of politics at Brandeis University.
He is coeditor, with David G. Victor and Eugene Skolnikoff, of The Implementation and Effectiveness of International
Environmental Commitments (forthcoming).
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