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DRUNK AND DOUBLY DEVIANT? THE ROLE OF GENDER AND
INTOXICATION IN SENTENCING ASSAULT OFFENCES

CARLY LIGHTOWLERS®

Little is known about how alcohol intoxication impacts sentence outcomes. This study
assesses whether intoxication differentially aggravates sentence outcomes for male and
female defendants of assault offences. It does so by modelling the probability of custody
and sentence severity using the Crown Court Sentencing Survey, including interaction
terms to account for the gendered application of intoxication as a sentencing factor.
The main finding is that the aggravation afforded to female defendants is twice than
that afforded to males where intoxication in present and when controlling for relevant
case characteristics. The study spotlights how cases of assault are processed through
the criminal justice system and raises concerns with how gender equality is interpreted
in sentencing practice with reference to alcohol intoxication.

Key Words: alcohol, intoxication, violence, sentencing, gender, criminal justice

Introduction

At the time of writing, the UK Government is due to produce a female offenders strat-
egy. Underpinned by conceptions of social and distributive justice and a resounding
consensus with the recommendations from the Corston report (Corston 2007), it is
broadly recognized that responses to women’s offending ought to be gender-specific,
respond sensitively to the needs of women (House of Commons 2017) and divert them
away from custody (Ministry of Justice [Mo]] 2013). However, recent sentencing policy
has forwarded gender-neutral guidance according with the principles of ‘procedural’
justice to promote consistency and ‘equality’ of outcome. Although these principles
accord with a just-deserts-based model focused on criminal risk management, they run
counter to conceptions of justice prioritizing rehabilitation or reparative approaches
to social harm (see Player 2014). These paradoxical imperatives result in challenges for
ensuring just and fair punishment for women in policy and practice.

In the context of drives to standardize the administration of justice through sentenc-
ing, there also exists a lack of practical direction on the extent to which alcohol intoxica-
tion should aggravate sentence outcomes, for whom and in which contexts (Lightowlers
and Pina-Sanchez 2017). Despite ample evidence that women are judged more harshly
for their alcohol intoxication than men (Plant 1997; Staddon 2015), within scholarship
of sentencing there has been limited engagement with how alcohol intoxication interacts

*Carly Lightowlers, Department of Sociology, Social Policy and Criminology, University of Liverpool, Liverpool L69 7ZA, UK;
c.lightowlers@liverpool.ac.uk

Dr Lightowlers is a senior lecturer who employs a variety of secondary sources with which to conduct research on issues of
alcohol, crime and justice; in particular examining the sociocultural dimensions of the alcohol-violence relationship and the
processing of such cases through the criminal justice system.

693

© The Author(s) 2018. Published by Oxford University Press on behalf of the Centre for Crime and Justice Studies (ISTD).
This is an Open Access article distributed under the terms of the Creative Commons Attribution License (http://
creativecommons.org/licenses/by/4.0/), which permits unrestricted reuse, distribution, and reproduction in any medium,
provided the original work is properly cited.

220z ¥snbny (g uo isenb Aq 8/19¢ 1 G/€69/€/6G/0101He/0[q/W0d dno"olWwapede//:SdRy Wwolj papeojumoq


http://orcid.org/0000-0002-0608-8141
mailto:c.lightowlers@liverpool.ac.uk?subject=

LIGHTOWLERS

with gender to shape punishment for defendants. Nor has there been much explicit exam-
ination of how the presence of alcohol consumption or intoxication in a case serves to
impact sentence outcomes, with only a few recent exceptions focusing on capital sentenc-
ing deliberations in the US (Bjerregaard et al. 2010) and defendants’ histories of alcohol
abuse (Stevenson et al. 2010). This represents a significant gap in our understanding,
given intoxication has been identified as one of the most contentious legal factors in
sentencing (Dingwall and Koffman 2008; Padfield 2011; Irwin-Rogers and Perry 2015)
and that gender has consistently been found to be one of the most powerful extralegal
factors influencing sentence outcomes over and above others such as age and ethnicity
(Steffensmeier et al. 1998; Spohn and Holleran 2000; Steffensmeier and Demuth 2000).
Using nationally representative data, this study advances insights into how alcohol
intoxication impacts the punishment of women for assault offences processed by the
Crown Court in England and Wales. In so doing, it offers conceptual and policy-rele-
vant insights into the gendered administration of justice and lays the foundation for
further critical engagement with issues of gender and intoxication in sentencing.

Theorizing gender and sentencing

Historically debates on gender and punishment have centred around two polarized
standpoints: those suggesting women are treated with greater leniency (sometimes also
referred to as ‘chivalry’) and those suggesting women receive more severe treatment as
they are seen as ‘doubly deviant’ (Lloyd 1995) (for violating not only the law but also
conventional social norms associated with womanhood) in a male-dominated legal and
criminal justice system. Although both accept gender will impact sentencing, they see
it as operating in different ways. Given several studies highlighting female offenders
tend to receive more lenient treatment than their male counterparts committing the
same crimes (Daly 1989; Daly and Tonry 1997; Spohn 1999), the former framework sug-
gests notions of women being less threatening, dangerous and culpable than men and
a paternalistic desire to protect and aid women (Daly 1989; Heidensohn and Silvestri
2012) results in a more lenient approach to female offending being adopted by (pre-
dominantly male) decision makers. The latter framework, sometimes also referred to as
theories of ‘evil women’ (Bontrager et al. 2013), is at odds with the view that male leni-
ency protects women in the criminal justice system. It suggests women receive harsher
social judgement for their actions as well as harsher sentences (double jeopardy) given
the courts’ view of them having transgressed legal rules as well as socially approved pat-
terns of female behaviour (Heidensohn 2010; Heidensohn and Silvestri 2012).

In this latter framework, tougher sentencing of women can result (Hedderman and
Gelsthorpe 1997) and punishment is likely to be amplified where intoxication is present in
female offending, as both criminal behaviour and intoxication violate traditional hegem-
onic conceptions of womanhood. However, previous research points to a seeming univer-
sal leniency or ‘chivalry’, with females receiving fewer and often shorter custodial sentences
when controlling for key case characteristics (Steffensmeier et al. 1993; Rodriguez et al.
2006; Bontrager et al. 2013; Doerner and Demuth 2014), although these studies have not
explicitly examined the role gender plays in offences involving alcohol intoxication.

Hybrids of these opposing theoretical standpoints also exist. Nagel and Hagan (1983)
suggested sentencing outcomes are likely to be offence specific, with gender operating
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as a contextual effect on sentencing decisions. That is, leniency for women is more likely
to be applied in relation to less serious and property offences as opposed to serious and
personal crimes given these behaviours adhere to traditional notions of ‘appropriate’
female behaviour. However, there exists limited robust evidence to support selective
leniency dependant on crime type. Rodriguez et al. (2006) found whilst women were
no less likely to receive a custodial sentence than men for violent crime (although they
were less likely for acquisitive and drug-related crime), they did receive substantially
shorter sentences than males. The authors credit the first finding to the reduced legal
discretion available to sentencing practitioners for more serious (violent) offences, sup-
porting the liberation thesis whereby less serious crimes are likely to be influenced by
extralegal factors such as gender (Rodriguez et al. 2006). However, their findings also
support the notion of selective leniency, whereby females will benefit from their gender
only when the offence is seen as befitting females (e.g. acquisitive crime) as opposed to
more masculine (e.g. violent) crimes (Rodriguez et al. 2006).

Conceptualizing equality

Broader feminist debates surrounding the administration of justice have traditionally
centred on notions of ‘equality’ and ‘social justice’ (c.f. Heidensohn 2010; Heidensohn
and Silvestri 2012; Gelsthorpe and Sharpe 2015), highlighting the way in which women
are often more disadvantaged and unequal before they even encounter the law and
experience penal sanctions as harsher than men'. Related critiques of the criminal
justice system have highlighted how administrative practices are linked to deep-seated
assumptions of gender based roles and behaviour, and masculine conceptions of jus-
tice based on legal and procedural equality (Heidensohn 2010). Feminist scholars also
spotlight how more feminine conceptions of justice, such as ‘social” and ‘distributive’
justice, are relatively absent in sentencing guidelines and wider criminal justice policy,
given that white middle-class men remain overwhelmingly the guardians of justice?.
It is thus argued equality cannot be conceptualized merely by formalized definitions
of procedural fairness and accountability (i.e. consistency in sentencing/equality of
sentence outcomes), as these measures do not always do women justice (Heidensohn
2010). When it comes to sentencing, equality of outcome (e.g. sentence length and/
or severity) on average between men and women is not necessarily the correct goal to
strive for. Indeed, many favouring redistributive conceptions of justice would argue
that to do so is inherently unjust (see Richards 1980 cited in Heidensohn 2010; Player
2014). Although equality and human rights legislation promote a form of distributive
justice that recognizes and responds to gender differences in the pursuit of equal treat-
ment (Player 2014), regrettably progress towards a distinct woman-centred approach
(as advocated by Corston (2007) in the English and Welsh context) has been minimal
(HM Chief Inspector of Prisons 2012) and an ideology characterized by procedural jus-
tice and desert-based principles prevails (Player 2014).

'The explanations for this have been extensively discussed elsewhere and include reasons such as worse treatment and ampli-
fied stigma, poorer prisons and greater loss in terms of separation from children and breakdown of family life (see Fawcett
Society 2006; Corston 2007; Heidensohn 2010; House of Commons 2014). Women also experience custody more harshly than
men, thus representing a more severe form of punishment for female offenders (Heidensohn 2010).

“Indeed, only 30 per cent of professional judges in England and Wales are female (Bowcott 2016; Council of Europe 2016).
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A focus on violent offending and alcohol intoxication

Sentencing of alcohol-related violent offending (as opposed to other forms of offending,
such as acquisitive crime) makes for an interesting case in which the gendered adminis-
tration of justice can result for several reasons. Firstly, as both alcohol consumption and
violence violate traditional hegemonic conceptions of womanhood, these may serve to
amplify punishment where intoxication is present in female offending. And, although
earlier research into how intoxication determines sentences in practice has produced
varied results, these have not explicitly examined the role of gender (Shapland 1981;
Rumgay 1998; Dingwall 2006; Padfield 2011; Lightowlers and Pina-Sanchez 2017).

Player (2014: 281) highlights the tensions sentencers face when operating ‘within a
broader institutional context that presents them with a number of competing messages
from politicians, legislation and the media, about the use of custodial sentences and about
gender equality’. This is also acknowledged by Hedderman and Barnes (2015) in relation
to alcohol-related offending by women, as they found that many sentencers felt women’s
violence under the influence of alcohol was rising and this was probably informed by per-
sonal experiences outside the court room as well as exposure to media representation of
women’s drinking patterns and associated violence. They noted this might result in sentenc-
ers responding more severely to women offenders either because they saw alcohol-related
violence as a growing menace, thus necessitating a deterrent response or perceived an
amplified threat to public safety posed by female offenders (Hedderman and Barnes 2015).

Secondly, a focus on violent offending is warranted given its routine association with
alcohol intoxication (Boles and Miotto 2003; Graham and Homel 2008; Lightowlers
2011, Lightowlers et al. 2014) and given that this behaviour is more commonly associ-
ated with men. However, in England and Wales, official figures for 2013 (the year of
published data that corresponds most to the period under study here) show violence
against the person offences account for the second largest number of convictions
for female offenders (MoJ 2014), with an intriguing ‘gender neutrality’ in associated
sentence outcomes in comparison with other offence types (see Figure 1). Trend
data for the decade 2005-15 verify this more recent ‘gender neutrality’, with the
average custodial sentence length (months) for females actually overtaking that of
males in 2015 (which is the most recent year for which data are publically available;
see Figure 2).

Finally, Sentencing Guidelines in England and Wales are offence specific and the
first guideline released by the Sentencing Council related to assault offences (2011),
covering everything from threatening words to a severe physical attack, with com-
mon assault at the lower end of harm and grievous bodily harm (GBH) at the upper
end. Guidance was issued to promote greater transparency and consistency in sen-
tencing and represents a move to limit judicial discretion. Judges are thus obliged
to follow sentencing guidelines, only disregarding them where their application is
believed to be ‘contrary to the interests of justice’ (Coroners and Justice Act, 2009
s128(1)(a)).

The direction prescribed in the Sentencing Council’s guideline for assault offences
(Sentencing Council 2011) sets a precedent as to how alcohol should impact sentencing
more generally. In its guidance, the Sentencing Council prescribes that (both alcohol
and drug) intoxication should aggravate an offence on the basis of its seriousness, mak-
ing an offender more culpable whilst under the influence of alcohol or drugs. This
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Average custodial sentence length for indictable offences, by sex, 2013
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F1c. 1 Average custodial sentence length for indictable offences by sex, 2013 (reproduced from
MoJ 2014 [Figure A.06 p13])

Average custodial sentence length for violence against
the person offences, 2005-2015
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F1G. 2 Average custodial sentence length for violence against the person offences, 2005-15

(Source: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/524326/
¢js-outcomes-by-offence.xIsx)

stance accords with a pervading ‘malevolent assumption’ about alcohol intoxication in
socially disadvantageous events (Collins 1981; Dingwall 2006) and sets a precedent that
intoxication cannot be cited as mitigation (Sentencing Council 2011).
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The guidelines apply equally to males and females. Player (2014: 282) suggests that
whist this approach ‘does not directly contradict the Government’s published strategy
for women offenders, it does uphold a degree of universalism that can eclipse consid-
eration of important gender differences’ in favour of committing to proportionality
in sentencing. Moreover, despite the Sentencing Council having a duty under section
128 of the Coroners and Justice Act 2009 to monitor the effect of its guidelines, to
date there has been no assessment of sentencing practice in relation to gender and/or
intoxication.

Study aims

The purpose of this study is to test for differential effects of intoxication in determining
sentence outcomes in Crown Court cases in England and Wales, based on the sex of
the defendant (as a characteristic that influences social and cultural practices and as a
proxy for gender). The study assesses (1) whether female defendants receive less severe
and fewer custodial sentence outcomes for violent offences and (2) whether any such
leniency in sentence outcome is still afforded to female defendants in offences in which
intoxication is cited as an aggravating factor.

Methods
Data

The Crown Court Sentencing Survey (CCSS) was inaugurated on 1 October 2010 with
a view to monitoring the operation and effect of its sentencing guidelines outlined in
duties under section 128 of the Coroners and Justice Act 2009. It facilitates an exploration
of sentencing based on the mitigating and aggravating factors considered by the judge
in determining the final sentence and so enables the effect of specific legal factors to be
quantified (net of other factors) as well as the assessment of significance of theoretically
informed interactions between such factors (Roberts and Hough 2015). It was adminis-
tered until 31 March 2015 when the survey was ended following external review. Data for
2015 are, however, not available at the time of writing. Between 2012 and 2014, the survey
achieved average response rates between 58 and 64 per cent, with some Crown Court loca-
tions reporting higher and lower response rates (see Sentencing Council 2015). Although
missing data potentially pose a threat to internal validity, the Sentencing Council exam-
ined non-response by comparing records to the case management system used by Crown
Court and advise relatively robust conclusions may be drawn from data collected by the
survey (see Sentencing Council 2013; Roberts and Hough 2015).

The Sentencing Council amended the assault guidelines in 2011. These revised
guidelines came into effect for those sentenced on or after 13 June 2011 and set out a
comprehensive list of factors (including both aggravating and mitigating) that could be
considered in sentencing assault offences. The CCSS data used for this study were thus
pooled to include all sentences from the second quarter of 2012 to the end of 2014, as
these were known to have employed the new assault guideline. These publically avail-
able data include detail on sentencing factors as well as the age and sex of defendants.
However, they do not include identifiers of the courts at which sentences were passed
or the sex of the judge.
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The resultant pooled data set contains detail on 30,861 sentences for assault offences.
This large sample size thus facilitates an examination of sentence outcomes conditional
on sex as 9.25 per cent (2,855) of these were dispensed to female defendants. Moreover,
the large sample size affords sufficient statistical power for the consideration of interac-
tions between sex and sentencing factors. Nearly a quarter of all assaults cited intoxica-
tion as aggravation (24.17 per cent), and this proportion was roughly similar for both
male (24.29 per cent) and female (23.01 per cent) defendants. The volume and propor-
tion of sentences by offences type is broken down in Table 1, which highlights sections
47 (Actual Bodily Harm (ABH)) and 20 (Wounding/GBH) offences make up over half
of the offences seen by the Crown Court, which the next most prevalent offence type
being Affray (an instance of group fighting in a public place that disturbs the peace;
17.11 per cent) and ‘Other’ offences’.

Measures

Detail on the sentence dispensed was used as the basis for creating two outcome vari-
ables to be modelled. First, a binary indicator of whether the offence had attracted an
immediate custodial sentence or not (i.e. compared to a non-custodial or suspended
sentence order—the latter are custodial sentences that are not immediately imposed
and to be served in the community unless breached). Unfortunately, detail of the pre-
cise sentence length contained in the original CCSS was restricted for external users
for the sake of anonymity by converting the sentence length (continuous measure) into
intervals. Second, an ordinal indicator of the severity of the sentence. This emulates a
measure previously adopted by Irwin-Rogers and Perry (2015) and serves to distinguish
between the following five categories:

* a non-custodial sanction or suspended sentence order;
® below 12 months’ imprisonment referred to as ‘low severity’;
® 12 months’ up to 18 months’ imprisonment referred to as ‘medium-low severity’;
* 18 months’ up to 4 years’ imprisonment referred to as ‘medium-high severity’; and
® 4 years’ imprisonment and above referred to as ‘high severity’.
TaBLE 1 Offence type by sex (2012-14)

Males Females Total

n (%) n (%) n (%)
Affray 4,909 (17.53) 370 (12.96) 5,279 (17.11)
Common assault 2,295 (8.20) 272 (9.53) 2,567 (8.32)
Other 3,107 (11.09) 529 (18.53) 3,636 (11.78)
Wounding/GBH with intent (s18) 1,846 (6.59) 118 (4.13) 1,964 (6.36)
Wounding/GBH (s20) 5,833 (20.83) 595 (20.84) 6,428 (20.83)
Assault occasioning ABH (s47) 10,014 (35.76) 971 (34.01) 10,985 (35.60)
Total 28,004 (100) 2855 (100) 30,859 (100)

“Two cases were missing accurate gender information.

“This category includes intent to resist arrest, assault on a police constable, cruelty/neglect of a child, harassment, other
assault and public order, S.4 Public Order Act (POA), S.4A POA, S.5 POA and violent disorder offences.
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TABLE 2 Ordinal measure of sentence severily

n %
Non-custodial sanction/suspended sentence order 14,859 48.15
Low severity 5,136 16.64
Medium-low severity 4,825 15.63
Medium-high severity 3,979 12.89
High severity 2,062 6.68
Total 30,861 100

The distribution of incidents across the ordinal response variable (scale of severity)
is displayed in Table 2.

Besides the sentence type and length, the CCSS data contain details of the offence
type (see Data section and Table 1) as well as all relevant factors cited as influencing
the decision. The offence type facilitates controlling for a distinction in the severity
of the offence. Legal factors captured include whether the defendant entered a guilty
plea, their previous convictions as well as mitigating and aggravating factors (including
whether the court cited intoxication as an aggravating factor in the case), all of which
can be controlled for as binary (presence/absence) covariates in a regression model-
ling framework (for a full list and descriptive statistics see Appendix I and Sentencing
Council (2011) alongside the defendant’s sex (as a characteristic that influences social
and cultural practices and as a proxy for gender) and age group at the time of sentenc-
ing. Age and previous convictions are only provided in the CCSS as interval-censored
variables in the data set and so take this form in the analysis.

The survey’s original measure of intoxication conflates both drug and alcohol intoxi-
cation, as both are prescribed to aggravate similarly in the sentencing guidelines. It is
thus limited in its ability to tease out the explicit impact of alcoholintoxication. However,
it is used as a proxy for alcohol intoxication here given (1) substantial evidence to sug-
gest alcohol use is significantly associated with violence but less evidence to link drug
use with violence (Parker and Auerhahn 1998) and (2) the widespread prevalence of
alcohol use amongst general and ‘criminal’ populations (HMIP 2015; Flatley 2016), so
affecting more cases brought before the courts.

Analysis

Binary logistic regression was employed to model the probability of receiving a cus-
todial sentence (using the binary custody indicator as an outcome variable). In this
model, the previously outlined sentencing factors as well as age, sex and offence type
were included as explanatory variables. Doing so allows for an assessment of the contri-
bution of each factor, all else being equal, and models the probability of a custodial out-
come as a function of these demographics, case characteristics and sentencing factors.
It can thus help to explain the relationship between the sentencing and the impact of
explanatory variables on the probability of receiving a custodial sentence.

Ordinal logistic regression was used to model the severity of sentence outcomes
(using the ordinal indicator of sentence severity). Ordinal regression is the appropriate
specification of a regression model used to predict an ordinal outcome (dependent vari-
able) as a function of specified explanatory variables—in this instance, the previously
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outlined demographic and case characteristics. This enables an assessment of which of
these have a significant effect on sentence severity.

As well as controlling for the independent variables outlined earlier, a multiplicative
‘sex x intoxication’ interaction term was subsequently included in both binary and ordi-
nal models, to assess the extent to which gender moderated sentence outcomes where
intoxication was present. This facilitates an insight into how the presences of these two
concomitant factors impact sentence outcomes, whilst reducing bias in resulting esti-
mates (regression coefficients). In this study, a statistical interaction term is specified
with the explicit aim of exploring the combined (multiplicative) effect of being female
and intoxicated in the modelling of sentencing outcomes for assault offences, thus ena-
bling an assessment of the extent to which gender moderates sentence outcomes where
intoxication is cited as relevant to the case. Interactions terms for the crime type and
presence of intoxication were also examined to further explore how intoxication serves
to moderate sentence outcomes based on the seriousness of the offence.

Results
A ‘Malevolent Assumption’ Pervades: Intoxication Aggravates Sentence Outcomes

Results from the initial logistic and ordinal models (Model 1 in both Tables 3 and 4)
indicate being ‘under the influence’ aggravates sentences outcomes, both in terms of
the probability of receiving a custodial sentence (odds ratio [OR] = 1.29) and in terms
of attracting a more severe sentence outcome (OR = 1.23). These findings confirm
empirical evidence presented elsewhere (Lightowlers and Pina-Sanchez 2017) and are
in line with the 2011 guidance issued by the Sentencing Council: the intoxication ought
to aggravate sentences for assault offences.

In these models, all mitigating factors are significant and in the expected negative
direction, decreasing the probability of a custodial or more severe sentence. All aggravat-
ing factors (including intoxication) are in the expected positive direction (increasing the
probability of a custodial or more severe sentence) although a few were not statistically
significant, namely the timing of the offence, where the defendant had exploited estab-
lished contact arrangements, where there was evidence of the offence having impacted
on the community and whether other offences had been taken into consideration (TIC)*.

Further, the effect of age increases at first and then tails off in older age in accord-
ance with expectations based on the well-established age—crime curve (dating back to
Quetelet 1831/1984). The age—crime curve relates to well-established findings about the
relationship between age and criminal behaviour that point to an increase in offend-
ing behaviour during early adolescence (from around the age of criminal responsibil-
ity), which peaks in teenage years before declining from the early 20s (Loeber and
Farrington 2014). This relationship is also approximately mirrored in the ‘drinking
arc’, which follows a similar trajectory (Maggs and Schulenberg 2004).

Effects associated with different offence types are in line with expectations, being
most influential factor in determining the outcome, and relating to the severity of the

“The court has discretion as to whether or not to take other offences into consideration where an offender admits the commis-
sion these in the course of sentencing proceedings. (https://www.sentencingcouncil.org.uk/wp-content/uploads/Definitive_
guideline_TICs__totality_Final_web.pdf).
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offence. The effect of previous violent offending increases with the number of previous
offences. Thus the less serious the offence and the fewer previous convictions will result
in lesser sentence severity and fewer custodial sentences as we might expect. If a defend-
ant enters a guilty plea, this reduces sentence severity on average, but not necessarily
probability of custody, which may in fact be slightly increased. This is presumably due to
sentencing practitioners having limited discretion in determining the appropriateness
of a custodial sentence where there is an admission of guilt for more serious offences.

First impressions: Females less likely to attract a custodial or severe sentence

Model 1 (Table 3) presents the main effects of the explanatory variables and highlights
females are less likely to receive a custodial sentence, controlling for the relevant case
characteristics (OR = 0.48). Results in Model 1 Table 4 show females are also less likely
to attract a more severe sentence (OR = 0.57), when only the main effects of these
covariates are considered. On initial inspection then this would offer strong support
for the leniency hypothesis. However, to assess with more nuance the contribution of
these factors in combination, further multiplicative interaction effects are necessary
to account for the effect of being both female and intoxicated. This is assessed in the
second set of models discussed later (Model 2 in Tables 3 and 4).

On second glance: Leniency is less pronounced where intoxication features

In both logistic and ordinal models, when controlling for all other relevant factors, a
significant positive interaction term between being female and intoxicated suggests
that the effect of intoxication is amplified for female defendants compared to when
only examining main effects, both in their probability of attracting a custodial sen-
tence (OR = 1.42; Model 2 Table 3) and in terms of sentence severity (OR = 1.40; Model
2 Table 4)°. However, the magnitude of this aggravation is still not on par with out-
comes associated with males who are intoxicated (see Table b).

To illustrate the magnitude of the effect of sex on the probability of sentence, sever-
ity for varying scenarios for an offence of ABH are displayed in Table 5, calculated
based on the formula p = exp (B, + B,x)/(1 + exp (B, +B x)), where p is the probability
of the outcome for a reference category of an ABH offence with no other aggravating
or mitigating factors asides the presence of intoxication, B is the intercept, B, is the
regression coefficient or ‘slope’, and x the value of the covariate under consideration,
which converts the log odds to probabilities. From these values, it is possible to see
when considering the presence of intoxication and being female as well as the inter-
action between these factors the probability of a more severe outcome rises (to 0.431
compared to 0.347 when only accounting for main effects) although it is still lower than
for males perpetrating this offence type with or without being intoxicated (0.492 and
0.549, respectively). In sum, intoxication does not have the same impact for male and
female defendants. Any lenient effect is effectively halved when intoxication features

°Inclusion of the interaction improved the model fitin both instances (logistic: x2 = 7.8822, df=1, p=0.005 ordinal: x2 = 10.578,
df=1, p=0.001) and does not dampen the effects of the individual covariates.
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TABLE b Probability of custody for ABH

Sentencing factors present in case Probability of custody
Male (reference case) 0.492
Female 0.297
Male and Intoxication 0.549
Intoxication, female and interaction 0.431

TABLE 6  Probabilities of sentence severity

Probability No intoxication Intoxication Intoxication + Intoxication x
(male) (male) female female

p (non-custodial/ 0.484 0.527 0.369 0.450

suspended sentence

order)

p (low severity) 0.713 0.746 0.606 0.683

p (medium-low severity) 0.893 0.908 0.841 0.879

p (medium-high severity) 0.988 0.990 0.981 0.987

in female offending once an interaction is accounted for. Indeed, the aggravation for
intoxication applied for females is over twice that applied to male defendants.

Table 6 displays the probabilities for different severity outcomes based on the
presence of the main effects and interaction term. It highlights more severe out-
comes are probable for female defendants where intoxication features when an inter-
action term to account for the concomitant effect of being female and intoxicated
is included. This figure also seems to suggest where an offence warrants a more
severe sentence the role of intoxication has less influence in determining the sen-
tence outcome.

Interaction terms in both the logistic and ordinal models indicate increased punitive
sanctions for female defendants who are intoxicated (compared to when simply consid-
ering main effects of these isolated factors). Whilst the magnitude of these increases
does not lend sufficient support for the doubly deviant hypothesis in either model, the
magnitude of any effect of the leniency hypothesis is not as strong as it first appears.

Crime-specific punishment?

To further explore how sentence outcomes might be moderated by the presence of
intoxication as an aggravating factor conditional upon crime type, both the logistic
and ordinal models were also run to include interaction terms between these two
contextual variables (Model 3 in both Tables 3 and 4). In these models, the main
effect of intoxication is no longer significant, but several of the interaction terms
with crime type are. Interpretation of these interaction terms is not straightforward.
Although there is evidence of a differential influence on intoxication for different
crime types, it is not simply a case of the more serious an offence, the more intoxica-
tion aggravates. Indeed, only section 18 offences displayed a significant interaction
term in the ordinal model (Model 3, Table 4) and all but common assault were
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significant in the logistic model (Model 3, Table 3). This ‘noise’ may be down to
unobserved confounding factors such as other extralegal factors not accounted for
or differential practices by judges, which cannot be accounted for in the current
model. Of note, however, is the significance of the sex x intoxication interaction in
both models (Model 3 in both Tables 3 and 4), continuing to point to the strength of
the gendered impact of intoxication in determining sentence outcomes, regardless
of the offence type and/or severity.

Discussion

There has been little attention paid to how alcohol intoxication operates in determin-
ing sentences for female defendants—not least due to limited ongoing data captured
on female offenders (Corston 2007; House of Commons 2014; MoJ 2014; Hedderman
and Barnes 2015). In offering insights into the role gender and intoxication play in
shaping sentencing outcomes, this study adds to the literature on gender disparities in
sentencing as well as scholarship of how cases of alcohol-related violence are processed
through the criminal justice system. Its main finding is that intoxication increases sen-
tence severity more so for women than for men (both in terms of the probability of
custody and severity of the sentence dispensed). This represents an important contri-
bution, as to date little was known until now about how alcohol intoxication shapes
sentence outcomes differentially for males and females.

Is a ‘Malevolent Assumption’ justified?

In line with guidance issued by the Sentencing Council (2011), intoxication increases
both the probability of custody and the severity of the sentence for both males and
females. However, any rationale or justification for intoxication as aggravation is sur-
prisingly absent when it comes to sentencing guidance (Dingwall and Koffman 2008).
There is no guidance as to how and when intoxication ought to aggravate or indeed by
how much. Although such guidance may be welcomed in relation to the principle of
‘legal certainty’ and by those favouring a degree of predictability and equivalence in
sentencing, there remain tensions with practitioners who favour flexibility with which to
tailor a sentence to a specific case (Padfield 2011), as these are key to responding to the
complex needs of female or other vulnerable defendants. Although sentencing guide-
lines are aimed at reducing bias in sentencing, they may indirectly standardize practice
in a way that is contrary to gender equality and the ideals of justice, as criminologists
have previously noted the adoption of determinate sentencing structures brings about
a corresponding ‘equalization’ of justice resulting in higher female incarceration rates
(Daly and Tonry 1997).

Is chivalry dead?

On first inspection of the CCSS data, exploring only main effects in a regression
framework, one could be forgiven for assuming a pronounced leniency between male
and female defendants. This would accord with expectations of what we know about
female offending more generally, it is often less serious (Mo] 2014), often supports male

710

220z ¥snbny (g uo isenb Aq 8/19¢ 1 G/€69/€/6G/0101He/0[q/W0d dno"olWwapede//:SdRy Wwolj papeojumoq



ROLE OF GENDER AND INTOXICATION IN SENTENCING ASSAULT OFFENCES

offending of a more serious nature (Broad 2015), and female routes into offending are
often the result of continual cycles of abuse (Chesney-Lind and Pasko 2004).

However, on second inspection—when accounting for an interaction between gen-
der and intoxication in sentencing practice—the extent of this leniency is, although
still present, reduced. Any leniency afforded to female offenders in determining sen-
tence severity is effectively halved where intoxication features. Although these findings
offer support for the presence on leniency for female defendants in the case of assault
offences, the extent of leniency afforded appears contingent on the presence of intoxi-
cation in their offending behaviour.

These findings likely represent outcomes shaped by normative views of femininity
and intoxication and thus a gendered interpretation of role of intoxication in offending
in which females are viewed as more ‘deserving’ of punishment and potentially more
dangerous given their intoxication (drunk and thus doubly deviant). Also evidenced by
the fact that several of the interactions between offence type and intoxication were also
significant. Punishment is thus being dispensed unfairly where intoxication features in
female offending (doubly jeopardy). This is of concern in its own right, but also because
women coming to the attention of the courts are likely those who are more socially
and economically deprived and so likely face multiple disadvantages, which social and
distributive conceptions of justice seek to redress (Corston 2007). Indeed, it may be
because of this very fact they are seen as the ‘type’ of women more deserving of punish-
ment by the courts (see Carlen 1998). That is, their ‘troublesome’ as opposed to their
‘troubled’ status is foregrounded (Gelsthorpe and Loucks 1997) and serves to further
disadvantage them and control their drinking.

Including interaction terms to account for the differential application of sentencing
factors based on the sex of the defendant, in this case intoxication, is key to determin-
ing the presence of gendered administration of sentencing and represents an effort to
model the inherent social complexity of the gender—alcohol-punishment relationship.
Earlier studies employing interactions with gender have only done so based on the
crime type (e.g. Farnworth and Teske 1995; Koons-Witt 2002; Rodriguez et al. 2006).
Whilst many scholars are necessarily limited by their study designs (including sample
sizes), not accounting for the moderating effect of sex on sentence outcomes represents
a general problem of mis-specification, and so a lack of methodological precision. As
a result, studies are more likely to reflect spurious associations and overestimate any
‘leniency’ afforded to women. Pioneering this approach has enabled a more specific
enquiry into the gendered administration of justice where alcohol intoxication was
present.

Study strengths and limitations

In the absence of longitudinal data, this cross-sectional study unpicks some of the com-
plexity inherent in the gendered administration of justice in Crown Court cases. Many
studies of gender disparities in sentencing employing quantitative methodologies tend
to focus on ensuring equality of outcome, glossing over any consideration of how gen-
der plays out in the courtroom. A key strength of this study, is that it gives due consid-
eration to the likely gendered processes by which outcomes are shaped, in relation to
intoxication. It also engages critically with the notion that equality of outcome is ‘just’
or symbolic of an absence in sexism within sentencing.
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It is worth noting whilst a binary distinction based on the defendants’ sex was
employed here as a proxy for gender identity, gender is necessarily a social construct
and not just a binary statistic variable (Heidensohn and Silvestri 2012). This measure
thus necessarily limits the extent to which the nuances of gendered relations in the
context of power and patriarchy can be explored in the Crown Court setting. This
is further limited by the absence of contextual detail on sexual orientation, relation-
ship status or prior victimization. It is therefore not possible to glean insights into the
complexities of how norms held about relationship status and homosexuality, amongst
others, are influencing decisions.

It would have also been useful to explore other dimensions, such as ethnicity
and socio-economic status—given these are known to impact sentencing outcomes
(Albonetti 1997, 2002; Steffensmeier and Demuth 2000; Mustard 2001; Everett and
Wojtkiewicz 2002; Pasko 2002; Stacey and Spohn 2006) and an extant literature point-
ing to how intersectionality between these dimensions and gender shapes experiences
of violence (Crenshaw 1991; Bograd 1999; Sokoloff and Dupont 2005; Walby et al. 2016;
Nowacki 2017). However, further enquiries of these kind were not possible as the CCSS
data contained no measure of the defendants’ ethnicity or socio-economic status.

Noting the earlier limitation associated with the intoxication measure outlined in
the Methods section, this measure is also hampered in its ability to accurately measure
the presence of alcohol intoxication/whether the defendant had been drinking imme-
diately prior to a case, only being cited in instances where the sentencer believes the
defendant’s intoxication to constitute aggravation and was taken into account when
determining the final sentence. This necessitates several judgements on behaviour of
pre-sentence report writers and sentencing practitioners as to the role any alcohol con-
sumption played in the offending behaviour as well as whether any alcohol consump-
tion is deemed to have resulted in a state of ‘intoxication’.

Despite its shortcomings, the CCSS is the most comprehensive data source in England
and Wales on sentencing practices as recorded by the sentencing practitioner them-
selves, providing the opportunity to control for an unprecedented number of sentenc-
ing factors impacting outcomes in statistical analyses. It also offers the novel benefit of
enabling statistical analysis of female offenders processed by the Crown Court (whose
engagement criminal activity is less prevalent in official data). This is afforded pre-
dominantly by is wide national coverage and large sample size.

Conclusions: The ambiguous role of alcohol intoxication remains

Pervading norms around alcohol consumption and gender shape sentencing decision
making. Findings from this study suggest intoxication remains a contested sentencing
factor, as its influence does not uniformly aggravate male and female offending. With
this in mind, the Sentencing Council may wish to consider monitoring the use of the
aggravation of intoxication in sentencing practice and issuing further guidance as to
how this ought to be applied in determining sentence outcomes for both male and
female defendants.

Given that ongoing collection of data about sentencing practices is key to monitor-
ing the operation and effect of sentencing guidelines (as required by the Sentencing
Council under section 128 of the Coroners and Justice Act 2009), it is a shame the
CCSS was ended, favouring instead bespoke data collection in both the Crown Court
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and magistrates’ courts to inform the development of specific guidelines. The revised
approach represents a loss of transparency in monitoring how sentencing impacts upon
minority and disadvantaged groups and limits insight into changing practices over
time (e.g., convergence in sentencing outcomes for males and females). It also limits
the ability to look at the role of intoxication across a range of crime types. Both of these
limitations are inopportune given findings suggest the gendered administration of jus-
tice is an ongoing consideration in sentencing when it comes to the administration of
intoxication as a sentencing factor. There is clearly a need to devote further conceptual
consideration and empirical research to the issue of alcohol intoxication in sentencing
practice so as to further unpick how it impacts punishment in different contexts and
for whom.
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Appendix I: Descriptive statistics: extralegal and legal factors (independent variables)

Independent variables n %o
Sex
Male 28,004 90.75
Female 2,855 9.25
Age group
18—24 years 11,732 38.02
25-34 years 10,766 34.89
35-44 years 5,060 16.40
45-54 years 2,564 8.31
Over 54 years 739 2.39
Guilty plea 26,302 85.23
Previous convictions
None 16,409 53.17
Between 1 and 3 8,492 27.52
Between 4 and 9 3,987 12.92
10 or more 1,488 4.82
Not answered 485 1.57
Aggravating factors
Location of the offence 12,335 39.97
Timing of the offence 7,055 22.86
Ongoing effect on victim 6,707 21.73
Offence against those in the public sector/service to public 1,719 5.57
Presence of others 6,676 21.63
Gratuitous degradation 826 2.68
Victim compelled to leave home (domestic violence in particular) 635 2.06
Failure to comply with current court orders 2,274 7.37
On licence 771 2.50
Attempt to conceal/dispose of evidence 229 0.74%
Failure to respond warnings/concerns 576 1.87
Offender was under the influence of alcohol/drugs 7,460 24.17
Abuse of power/trust 976 3.16
Exploiting contact arrangements 64 0.21
Previous violence/threats 1,787 5.79
Established evidence of community impact 195 0.63
Steps take to prevent reporting / assisting prosecution 177 0.57
Taking offences into consideration (TICs) 22 0.07
Mitigating factors
No previous relevant convictions 7,551 24.47
Single blow 4,535 14.69
Remorse 10,416 33.75
Good character/exemplary conduct 4,731 15.33
Determination/demonstration to address addiction/behaviour 2,608 8.45
Serious medical conditions 868 2.81
Isolated incident 4,857 15.74
Age/lack of maturity affecting responsibility 2,400 7.78
Lapse of time (not fault of offender) 891 2.89
Mental disorder/learning disability where not linked to the commission of 1,137 3.68

the offence
Sole/primary carer for dependent relatives 1,167 3.78
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