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“I felt that a new visit to the world of thought in
the field of international law may well be timely
as in our day and age we are revisiting so many
fields which have been tilled in the past and gle-
aning some overlooked insights. For teachings of
the past are a part of the history, which in turn has
an integrating character leading to the present.
It is better not only to understand recent events
in terms of contemporary scene, but also to view
them as what they really are - a part of the world
of thought as a whole in the dimension of time. But
I do not propose to view that world as a self-con-
tained, homogenous entity, an error so frequently
committed in the past...

(Lachs, 1987: 1, emphasis added)”

1. Introduction

There is no consensus about the definition of Eastern Europe, partly because
several criteria are used (geographical, political, historical, and a combination
thereof) and partly because some of the states in this part of Europe are try-
ing to prove that they are not part of this region. For the purpose of this paper,
the UN regional division is used, according to which the following countries
belong to Eastern Europe: Albania, Armenia, Azerbaijan, Belarus, Bosnia and
Herzegovina, Bulgaria, Croatia, the Czech Republic, Estonia, Georgia, Hungary,
Latvia, Lithuania, Montenegro, Poland, Republic of Moldova, Romania, the Rus-
sian Federation, Serbia, Slovakia, Slovenia, the Former Yugoslav Republic of
Macedonia, and Ukraine. The main reason for accepting this UN regional division,
notwithstanding all possible criticism, is the fact that this regional division is
used during the process of electing the judges of International Court of Justice
(IC]), which is very important for the purpose of this article.

The term World Courtis sometimes used to denote both the International Court
of Justice and its predecessor - the Permanent Court of International Justice.
The cases referred to this Court that arose as a consequence of the events which
occurred in Eastern Europe, as well as some brilliant albeit mutually very dif-
ferentinternational jurists from this part of Europe, had a significant impact on
the development of international law. The paper provides stong evidence of the
great significance of Eastern Europe for the development of international law.

After the introduction, in the second part of the paper, the author analyses East-
ern European cases brought before the World Court and disusses their influence
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on the development of international legal argument. The provided analysis of
the practice of the Permanent Court of International Justice (PCI]) reveals not
only that “[t]he work of the Permanent Court... has changed the way in which
international law is approached” (Spiermann, 2004: 33) but also the role of the
Eastern European cases in this process. The author also discusses the influence
of more recent Eastern European cases brought before the IC] on the develop-
ment of international law, with specific reference to the Genocide cases' and
the Kosovo Advisory Opinion.? The third part of the article provides analysis of
the working biographies and key contributions of the most important Eastern
European judges of the World Court, in order to evaluate their impact on the
development of international law. Research into their personal and working
biographies discloses their important role in some of the trademark cases that
appeared before the PCIJ and IC].

The paper provides strong evidence that the significance of Eastern Europe
issues and judges of the World Court is highly disproportionate to the rather
minuscule size of the Eastern European region. This importance is proven by
several quantitative and qualitative indicators summarized in the concluding
remarks: the number of Eastern European cases brought before the Court, the
number of Eastern European judges who served in the Court, the number of
judges from Eastern Europe who were Presidents of the Court, the number of
years during which Presidents of the Court were from Eastern Europe, and the
impact of some of the judges on the substance of key Court decisions

2. Eastern European cases before the World Court

There are several ways to measure the influence of Eastern European cases re-
ferred to the World Court on the development of international law. One of them
is the number of cases that were closely connected with this region. However,
itis hard to provide the exact number of these cases. First of all, there is a pro-
blem with definition of Eastern Europe. More importantly, there are cases, such
as Wimbledon case before PCI]J, in which Eastern European countries were not
parties before the Court but where the interests of Eastern European countries
were the main issue.® We decided to include in this analysis all cases which have

1 International Court of Justice: Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Croatia v. Serbia) (Judgment) [2015] IC] Rep 3; International Court
of Justice: Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro) (Judgment) [2007] IC] Rep 43.
2 International Court of Justice: Accordance with International Law of the Unilateral Declaration
of Independence in Respect of Kosovo (Advisory Opinion) [2010] IC] Rep 403.

3 Permanent Court of International Justice, Case of the S.S. Wimbledon (Judgment) [1923]
Series A.
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direct connection with the region of Eastern Europe. The second indicator for
the influence of Eastern European cases on the development of international
law could be their general significance for the development of international legal
argument (Spiermann, 2004). Finally, one could determine the importance of
Eastern European cases before the World Court by assessing their significance
for the process of clarification of international legal rules. All of these indicators
will be used in this section.

2.1 Cases before the PCI]

Atfirst glance, the percentage of Eastern European cases before the Permanent
Court of International Justice (PCIJ) is striking. Approximately 50% of all the
cases (contentious proceedings and advisory opinions) of this Court were closely
connected with Eastern Europe (Fitzmaurice, Tams, 2013). Most of them involved
Poland, either because it was a party to the proceedings or because advisory
opinions concerned Polish interests. There are, of course, some logical historical
explanations of this fact. First of all, the PCI] was almost exclusively a court used
for the settlement of European disputes. Second, in the interwar period, Poland
found itselfin an extremely complex situation: its borders had been shaped from
1918 to 1923; its relations with two big and dangerous neighbour-states (Soviet
Union and Germany) were fragile; and its internal complexities were difficult
to cope with (Prazmowska, 2011:159-182; Davies, 2005).

The high percentage of Eastern European cases before the PCIJ is exception-
ally important because this was actually the first standing international court
with significant jurisprudence (there were some previous judicial institutions
but they were rather regional, unsuccessful institutions, such as the Central
American Court of Justice (1907-1917), or they never started working, such as
the International Prize Court). Therefore, the PCIJ’s task was not only to apply
the norms but also to structure international legal argument: “The structures
of international legal argument then used were not a result of the interbellum,
its political or other circumstances; they are part of a conceptual deep structure
ingrained in internationalism at all times” (Spiermann, 2004: 394).

It is, of course, impossible to explain thoroughly here the contribution of the
PCI]J to the development of international legal argument. Instead, it is possible
to claim that the PCI] mostly contributed to the development of rules concerning
treaty interpretation and the legal reasoning behind these interpretations. One
of the examples is the Danube opinion which contributed to the development of
the principle of subordinated status of preparatory work in treaty interpreta-
tion: “There is no occasion to have regard to the protocols of the conference at
which a convention was negotiated in order to construe a text which is suffi-
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ciently clear in itself™ (Fachiri, 1929). Article 32 of the Vienna Convention of
Law of Treaties confirms the applicability of this principle by stipulating that
preparatory work of the treaty and the circumstances of its conclusion are sup-
plementary means of interpretation. Additionally, cases such as Jaworzina® and
Monastery of Saint Naoum® contributed to the understanding of the leading role
given to territorial sovereignty in the interpretation of international treaties.
After the 1930s, the PCIJ entered a new phase of the treaties’ interpretation,
which was demonstrated, inter alia, in the Treatment of Polish Nationals” opinion
(Spiermann, 2004: 348).

The PCIJ even contributed, albeit mostly indirectly, to understanding the funda-
mental concepts of international law (Steiner, 1936). Namely, one should bear in
mind the fact that international law was not as developed after the First World
War as it is today. The number of rules and even areas that international law
covered was indeed modest, especially compared with contemporary interna-
tional law. Therefore, the Court’s task of interpreting international law rules
and developing international law was of fundamental importance.

H. A. Steiner, for example, noted several contributions of the Court to the develop-
ment of basic international law concepts (only the Eastern European cases will
be discussed here). Steiner noticed the importance of the Court’s jurisprudence
for the issues such as the nature of international law and Courtjurisdiction (the
Chorzow? case), the rights of private individuals notwithstanding the fact that
Court has jurisdiction only in interstate cases (German Settlers in Poland®, Serbian
Loans!?), the thorough, albeit sometimes controversial, explanation of the concept
of sovereignty (Wimbledon'!, Jaworzina, Danube), the relationship between in-

4 Permanent Court of International Justice, Jurisdiction of the European Commission on the
Danube (Advisory Opinion) [1927] Series B, p. 28.

5 Permanent Court of International Justice, Question of Jaworzina (Advisory Opinion) [1923]
Series B.

6 Permanent Court of International Justice, Question of Monastery Saint-Naoum (Advisory
Opinion)[1924] Series B.

7 Permanent Court of International Justice, Treatment of Polish Nationals and other Persons
of Polish Origin or Speech in the Danzig Territory (Advisory Opinion) [1932] Series A/B.

8 Permanent Court of International Justice, Case Concerning the Factory at Chorzow (Merits)
[1928] Series A.

9 Permanent Court of International Justice, German Settlers in Poland (Advisory Opinion)
[1923] Series B.

10 Permanent Court of International Justice, Case Concerning the Payment of Various Serbian
Loans Issued in France (Judgment) [1929] Series A.

11 Permanent Court of International Justice, Case of the S.S. Wimbledon (Judgment) [1923]
Series A.
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ternational and municipal law where the Court firmly argued for strict judicial
dualism according to which international and national law are two separate
systems of law (the Greeco- Bulgarian'? case, Serbian Loans), etc. (Steiner, 1936).

2.2 The cases before the IC]

The number of Eastern European cases before the International Court of Justice
(IC]) is hardly comparable with that of the cases that appeared before the PCI].
It has already been mentioned that about 50% of the PCI] cases were closely
connected to the issues of Eastern Europe, while the IC] dealt with only 5 to 10%
of such cases (it is not easy to state exact figure since Yugoslavia formally made
10 applications against some NATO countries as a consequence of the NATO’s
1999 armed intervention). There are a number of reasons for this decrease, but
the most important is probably the globalisation of international affairs and
consequently international law. Although this process had begun in the inter-
war period, its full consequences became obvious only after the Second World
War. Decolonisation and the emergence of numerous new states were important
segments of this process. Another important reason was the Cold War and the
fact that Eastern Europe was under the Soviet sphere of influence (the IC] has
never issued a ruling in a case in which Soviet Union was one of the parties).

Be that as it may, the relatively small number of Eastern European cases that
appeared before the IC] does not mean that they were not important for the in-
terpretation of the legal rules in particular areas of international law. Actually,
the very first contentious case brought before the newly created IC] was the
famous Corfu Channel case; it involved one Eastern European country - Albania,
and one Western European country - the United Kingdom. There is a number of
reasons why this case was so important for the jurisprudence of the Court: the
issue of the Court’s jurisdiction and further clarification of the role of consent
in this sense, the question of evidence before the Court (Del Mar, 2012), law
of the sea and especially the concept of innocent passage (McLaughlin, 2012),
international liability and necessary compensation (D’Argent, 2012), and de-
velopment of environmental law principles (Bannelier, 2012). One should also
recall the brave, albeit controversial, incorporation of “...certain general and
well-recognised principles, namely: elementary considerations of humanity, even
more exacting in peace than in war”*® as grounds for the liability of Albania. Still,
the Court’s famous dictum on the prohibition of intervention was arguably the

12 Permanent Court of International Justice, Greco-Bulgarian “Communities” (Advisory
Opinion) [1930] Series B.

13 International Court of Justice, Corfu Channel case (United Kingdom v. Albania (Judgment),
[1949], IC] Rep 22.
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most important legacy of the Corfu Channel case. The principal judicial institu-
tion of the UN sent a clear message on this issue to the more powerful states:

“The Court can only regard the alleged right of intervention as the manifestation
of a policy of force, such as has, in the past, given rise to most serious abuses and
such as cannot, whatever be the present defects in international organisation,
find a place in international law”.*

The Corfu Channel case remained one of the most cited cases in the jurisprudence
of the IC], actually just behind the famous Nicaragua case (Bedjaoui, 2012). Itis
interesting to note that it was also cited in the Eastern European case that ap-
peared next before the Court - the Genocide Case involving Bosnia and Herzego-
vina and Yugoslavia (later Serbia). This was one of the longest and most complex
cases in the Court’s history - Bosnia and Herzegovina made an Application in
1993 and the Court delivered the Judgment in 2007.

The significance of the Genocide Case for the development of international law
and the Court’s practice is immense. First of all, this was the first judgment
interpreting the responsibility of states for the breach of the Convention on
the Prevention and Punishment of the Crime of Genocide (1948) and, at the
same time, the first judgment that pronounced one state responsible for the
violation of the Convention. Additionally, this case gave the Court an important
opportunity to clarify certain key concepts of the crime of genocide itself: the
scope of mens rea and actus reus (Kress, 2007), the nature of liability of states
for committing the crime of genocide (Milanovic, 2007), the interpretation of
the concept of obligation to prevent genocide (Gattini, 2007), and the interpre-
tation of the terms protected group and the part of the group which are parts of
the genocide definition from the Convention'. Finally and more generally, the
judgment was important because of the issue of Court’s jurisdiction, the issue of
evidence presented before the Court, and the relationship between the IC] and
other international courts - more specifically, that with the ICTY (Cassese, 2007).

This was not, however, the only Eastern European genocide case that appeared
before the IC]. Namely, Croatia also initiated a case against Yugoslavia (later
Serbia) for violation of the Genocide Convention. The Court delivered judgments
on both the memorial of Croatia and the counter-memorial of Serbia in 2015,
sixteen years after Croatia had filed the application against Yugoslavia and six
years after Serbia submitted counter-memorial in the same case. In this case,
the Court additionally had to explain the relation between two concepts: ethnic
cleansing and the crime of genocide (Steinfeld, 2015). Furthermore, the Court

14 Ibidem, p. 35.

15 The Genocide case (Bosnia and Hercegovina v. Yugoslavia), para. 191-201.

105



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 82 | F'oguHA LVIIIL | 2019

offered further clarification concerning the standard of proof for the second
element of the genocide crime, dolus speciallis (Behrens, 2015).

On the other hand, The Maritime Delimitation in the Black Sea case, involving
Romania and Ukraine, did not provoke many controversies. Namely, the Court
had already had a highly developed practice in this area, so it was not realistic
to expect any significant development of the law of the sea. Nevertheless, in
this case, the Court decided not to use the coast of the Serpents’ Island for the
delimitation stage. According to some authors, this decision of the Court will
“give parties to the future delimitation cases additional arguments regarding
the role of small features in delimitations, as well as rationales for their elimina-
tion” (Bederman, Lathorp, 2009).

All previously mentioned Eastern European cases before the IC] were conten-
tious ones. The Court, however, delivered a couple of important advisory opinion
too: the Advisory Opinion on the Interpretation of Peace Treaties with Bulgaria,
Hungary and Romania®®, as well as the Advisory Opinion on the Declaration of
Independence of Kosovo.!” The former Advisory Opinion concerned the analysis
of the procedure to be adopted regarding the settlement of disputes between
Allied States on the one hand and Romania, Bulgaria and Hungary on the other
according to the Peace treaties between these countries in 1947. The Advisory
Opinion was important not only because of the complicated Cold War context but
also because of the Court’s ruling on several issues such as: the rules of procedure
in arbitration cases, the scope of IC] jurisdiction in Advisory proceedings, as well
as the relationship between the issue of human rights and Article 2 (7) of the
UN Charter (non-intervention of the UN institutions within essentially domestic
affairs of UN members). Over the two phases of the Advisory Opinion, the Court
ruled that Romania, Bulgaria and Hungary violated the rules of procedure on
the settlement of disputes stipulated in the peace treaties, but it is interesting
to note that three judges from Eastern Europe countries dissented in this case.!®

Notwithstanding the fact that the size of Kosovo is only 1.5% of the territory of
Texas and that its population consists of fewer than 2,000,000 people, expecta-
tions from the Court in the Advisory Opinion on Kosovo were high. There were
36 written statements of states and a written contribution of the authors of the
unilateral Declaration of Independence (authors of the unilateral Declaration of

16 International Court ofJustice, Interpretation of Peace Treaties (Advisory Opinion) [1950]
IC] Rep 65.

17 Accordance with International Law of the Unilateral Declaration of Independence in Respect
of Kosovo, supra note 2.

18 Judges Zoricic, Winiarski and Krylov. Their dissenting opinions are available at: http://
www.icj-cij.org/en/case/8/advisory-opinions.
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Independence was the official name of the Kosovo institutions before the Court).
That is the second largest number of states that decided to submit written state-
ments to the Court in an advisory proceeding (the largest number of written
submissions was lodged in the famous Wall*® opinion).

Argentina nicely sublimed the reasons for the international community’s interest
in this case: “The question put before the Court regards a wide range of issues of
particular importance not only for the maintenance of peace and security in the
region concerned but also with regard to fundamental principles of international
law and to the respect thereof, which are of general concern”.?’ Argentina, most
of the other states that participated in this case, as well as the international
law doctrine expected the IC] to finally offer an authoritative interpretation
of the relation between the general principles of international law - especially
that between sovereignty and self-determination of peoples (Hrnjaz, 2012). In
its written submission, Slovenia openly recognised a possible contradiction
between these two principles:

“When the ‘right of a state’ to protect its territorial integrity and the ‘right of
people’ to decide upon their own destiny are in conflict, the right of people
prevails, alongside the peaceful settlement of disputes, in particular through
negotiations. In recent decades, the right to self-determination as a human
right has been given precedence over the principle of respect for the territorial
integrity of states”.?!

Bearing all this in mind, one should not be surprised by a general sense of di-
sappointment with the final ruling of the Court, in which the question posed by
the UNGA was interpreted narrowly (Milanovic, Wood, 2015). Namely, the Court
refused to deal with the key issues of this dispute, such as the Kosovo statehood
and the legal effect of the states’ recognition of Kosovo:

“In the present case, the question posed by the General Assembly is clearly
formulated. The question is narrow and specific; it asks for the Court’s opinion
on whether or not the declaration of independence is in accordance with inter-
national law. [t does not ask about the legal consequences of that declaration. In
particular, it does not ask whether or not Kosovo has achieved statehood. Nor

19 International Court of Justice, Legal Consequences of the Construction of the Wall in the
Occupied Palestinian Territory (Advisory Opinion) [2004] IC] Rep 136.

20 International Court of Justice, Accordance with International Law of the Unilateral
Declaration of Independence in Respect of Kosovo, Written Statement of Argentina, p. 5.
Available at: http://www.icj-cij.org/files/case-related/141/15666.pdf.

21 Kosovo Advisory Opinion, Written Statement of Slovenia, p. 2. Available at: http://www.
icj-cij.org/files/case-related/141/15696.pdf.
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does it ask about the validity or legal effects of the recognition of Kosovo by
those States which have recognized it as an independent State.”??

The value of the Advisory Opinion on Kosovo is, however, hidden in the written
submissions of the states, because these can be viewed as evidence of existence
or lack of existence of the opinio iuris as one of the elements of customary inter-
national norms applying to sovereignty and self-determination of peoples. In this
proceeding, for example, a number of states supported the concept of remedial
secession, even though this concept is weakly supported by the formal sources of
international law; (it is probably interesting to note that Russia was one of them,
although the general feeling prevails that this concept is mostly supported by
the Western countries or the Global North countries). Albania, Slovenia, Czech
Republic, Latvia, Estonia and Poland were among those countries that used the
argument of remedial secession in this Advisory Opinion (Hrnjaz, 2012).

3. Eastern European judges in the World Court and
the development of international law

The PCIJ and the IC] are both collegiate bodies, deciding by majority vote, and it
is thus difficult to evaluate the contribution of individual judges to the develop-
ment of international law, if any. The beginning of this section will provide an
answer to the following question: who are, generally speaking, international
judges? Afterwards, a table with Eastern European judges of the World Court
will be presented (Table 1), followed by several short illustrations of their con-
tribution to the work of the Court.

One might believe that a proliferation of international courts made it more
difficult to locate persons with a proper educational background and personal
qualities to fill the numerous judicial positions. Historical research reveals,
however, that finding a good judge has never been an easy task (Spiermann,
2004). The question is: what is it that actually makes a good judge? Should she
or he, bearing in mind that women still represent a significantly smaller part
of this community - between 20 and 25% (Terris, Romano, Swigart, 2007), be
an international law professor, a national judge, a diplomat, or something else?

Statutes of the courts usually stipulate minimal professional and personal re-
quirements for judges. But, more often than not, candidates are nominated by
their respective countries. This is followed by the election of the judges, and
this phase is marked by “...particularly complex moments, where a number of
considerations - like states’ national interests, prestige and power politics, and
the need to ensure representativeness - interact to eventually determine the
result” (Terris, Romano, Swigart, 2007: 46).

22 Kosovo Advisory Opinion, para. 51.
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There are significant differences between the international courts regarding
professional and personal requirements for judges, their nomination and elec-
tion. Therefore, the focus will now be placed on the procedure in the IC]. The
Court is composed of the body of 15 independent judges. No two of them may
be nationals of the same country, and they should be “elected regardless of their
nationality from among persons of high moral character, who possess the quali-
fications required in their respective countries for appointment to the highest
judicial offices, or are jurisconsults of recognized competence in international
law” (Article 2 of the IC] Statute). Candidates are nominated by the national
groups in the Permanent Court of Arbitration. Judges are elected by the UN
General Assembly (UNGA) and UN Security Council (UNSC) for the term of nine
years, and are subject to re-election.

According to Article 9 of the IC] Statute “...the electors shall bear in mind not
only that the persons to be elected should individually possess the qualifications
required, but also that in the body as a whole the representation of the main
forms of civilization and of the principal legal systems of the world should be
assured”. In practice, this representation means thatjudges are elected from UN
regional groups: Africa and Asia are allowed three positions, the Latin American
and Caribbean Groups have two, Eastern Europe has two positions (in practice,
one of those "belongs” to Russia), and Western Europe and other Groups have
five positions. All the permanent members of the UNSC almost always had a
judge of their nationality in the Court (this is an informal rule and till 2017 the
only exception to this rule was China, between 1967 and 1985; in 2017, UK lost
“its” place for the first time in the Court history). The Court elects President and
Vice-President of the Court for a term of three years, and they may be re-elected
(in practice, however, no one was ever re-elected to the position of President
of the Court). According to Article 55 of the Statute, all matters are decided by
a majority vote of the present judges; in the event of an equal number of votes,
the Court President casts the deciding vote.

After briefly describing the formal procedure of the nomination and election
of the Court judges, the scene is set for the explanation of the role of Eastern
European judges in the World Court. The PCI] and the IC] have had about 140
judges altogether. If one does not count the Russian judges as coming from
Eastern Europe (and there are good reasons not to do so because Russia, as a
permanent member of Security Council, has had one “guaranteed” place), nine
judges from this part of the world had served in the World Court to date (Table
1). Even though this figure does not seem exactly impressive, considering the
fact that practically there could be only one judge from Eastern Europe at a time,
and that Bohdan Winiarski and Manfred Lachs served as judges for 47 years
combined, the number becomes rather understandable. There have been four
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Eastern European judges that served at the PCIJ, and five at the IC] (Judge Peter
Tomka is still a judge of ICJ).

Table 1: Eastern European judges that served at the World Court (1922- to date)

Vice- .
Name Country Term President President
Mihailo Serb-Croat-Slovene | Deputy Judge 1922-
Jovanovic Kingdom 1930
Deputy Judge 1922-
E?I:ﬁtersléo Romania 1930; Judge 1931-
5 1942
Mileta Serb-Croa.t- Deputy Judge 1931-
. Slovene Kingdom
Novakovic . 1936
(Yugoslavia)
Michal
Rostworowski Poland Judge 1931-1940
Milovan Yugoslavia 1946-1958
Zoricic
Bohdan 1961-
Winiarski Poland 1946-1967 1964
Manfred 1973-
Lachs Poland 1967-1993 1976
Geza Hercegh | Hungary 1993-2003
. 2009- 2012-
Peter Tomka Slovakia 2003- to date 2012 2015

Source: International Court of Justice (2019); https://www.icj-cij.org/en/all-mem-
bers

The majority of the Eastern Europe judges came from Poland and Yugoslavia
(three from each country), while Romania, Hungary and Slovakia had one judge
each. Arguably, the most prominent Eastern European judge at the PCI] was
Judge Demetru Negulesco from Romania, who had served for 20 years (actually
throughout the entire period of operation of the Court). In one of his Presidential
Statements, Judge Peter Tomka said that Negulesco’s “contributions to the work
of that pioneering international judicial institution and to the development of
its jurisprudence were considerable and remain a source of inspiration for our
Court today”.?®

It is probably interesting to note that, before taking the positions at the Court,
the PCIJ judges coming from Eastern Europe were notable diplomats of their
respective countries and educated in Paris. Most of them were professors of

23 Available at: http://www.icj-cij.org/files/press-releases/8/17258.pdf.
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international law in their countries (Negulesco, Novakovic, Rostworowski).
Mileta Novakovic was, for example, the author of the first Public International
Law textbook written in Serbian language (Novakovic, 1936). Negulesco and
Jovanovic were judges in the national courts of Romania and Kingdom of Serbs,
Croats and Slovenes, respectively.

Still, the best known judge among those listed in Table 1 is Judge Manfred Lachs.
He was a Polish writer, diplomat and jurist. Lachs had earned his law degree
at the Jagiellonian University of Krakow and had graduated from the London
School of Economics before the outbreak of World War II. After the War, he had
held several professional positions at the Ministry of Foreign Affairs of Poland.
In 1966, Lachs became a judge of the IC] and remained in that position until
1993. No one in the history of the Court served as a judge for such a long period
of time. He was also President of the Court from 1973 to 1976. Therefore, it is
not strange that Edward MacWhinney decided to dedicate a book to his legacy
(MacWhinney, 1995a). In the book, MacWhinney noted that, notwithstanding
Lachs’ intellectual cosmopolitanism and eclectic legal education

“the political constraints of being a national of, in his own terms a nation on
wheels, squeezed between Germany and Russia and with continuing Soviet and
military presence, may be evident in certain aspects of his approach to decision-
making... Lachs’ way of life as high level official and adviser in Communist Poland
may have taught him to weigh his words and try to use his skills of persuasion
rather than make an outright break with formal dissent” (Lachs had reported
only two dissenting opinions during his office). (MacWhinney, 1995: 10)

Lachs became President of the Court during his first term of office (1973-1976),
which is important because it gave him an opportunity to become even more
directly involved in the process of deliberating the Court’s decisions in the period
of the shift from the “old” to the “new” Court: “Within the United Nations legal
community, Lachs was also widely seen as being an intellectual bridge between
that positivistic, black letter law, purportedly political neutral approach of the
“old” Court majority that had dominated the International Court’s post-war
jurisprudence, to a new, consciously purposive, policy-oriented approach...”
(MacWhinney, 1995b: 217). Namely, Article 6 of the Resolution stipulates, con-
cerning the internal judicial practice of the Court, that “on the basis of the views
expressed in the deliberations and in the written notes, the Court proceeds to
choose a drafting committee by secret ballot and by an absolute majority of
votes of the judges present... The President shall ex officio be a member of the
drafting committee unless he does not share the majority opinion of the Court
as it appears then to exist” (Bedjaoui, 1991). Exceptionally important rulings,
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such as the North Sea Continental Shelf,?** and Legal Consequences for States of
the Continued Presence of South Africa in Namibia® were rendered during Lachs’
term as President of the Court.

Lachs, however, was not the only judge from Eastern Europe who was President
of the Court. The Court was also led by Judge Bohdan Winiarski (1961-1964) and
Judge Peter Tomka (2012-2015), who is still serving in the Court. This means
that Eastern Europeans occupied the important position of Court President in
three terms (more than the number of presidential terms served by judges from
Africa, equal to the number of terms served by judges from Middle and North
America and Latin America, and only one term less than judges from Asia). Yet,
judges from Eastern Europe had an important impact on the practice of the
Court even when they did not occupy the position of President. One such judge
was Judge Herczegh from Hungary: “There he became member of the silent
majority: he was very proud of his participation in the drafting committee of
most of the great cases of the IC] which explains why he was the author of only
a few dissenting opinions” (Kovacs, 2011: foreword).

As previously stated, the current IC] judge coming from Eastern Europe is Peter
Tomka, who was a President of the Court from 2012 till 2015 and he is currently
serving his second mandate as a judge since he was elected in 2003. Judge Tomka
was alegal adviser in Ministry of Foreign Affairs of Czechoslovakia and Slovakia,
but also a Lecturer at Charles University, Prague. Like several other IC] judges,
he previously occupied a number of important positions in the UN or the League
of Nations system (Tomka was Second Vice-Chairman of International Law
Commission, Vice-Chairman of Sixth Legal Committee of UN General Assembly,
etc.) which seems to be an important asset during the process of selection of
IC] judges.

4. Conclusion

The contribution of the World Court to the development of international law is
difficult to overstate. As the PCIJ was the first standing international judicial
institution, it had an opportunity to go even further: this Court was one of the
most important factors in the development of international legal argument (the
deep structure of international law). Therefore, the fact that approximately 50%
of the PCIJ cases were closely connected with the Eastern European issues is
not without significance.

24 International Court of Justice, North Sea Continental Shelf (Judgment) [1969] IC] Rep 3.

25 International Court of Justice, Legal Consequences for States of the Continued Presence of
South Africa in Namibia (South West Africa) notwithstanding Security Council Resolution 276
(Advisory Opinion) [1971] IC] Rep 16.
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The Eastern European cases handled by the PCI] pushed the development of
many fundamental concepts of international law, such as sovereignty or the
role of consent in international adjudication. Many would say that these are
the exact positions of the PCI] that had failed to stand the test of time, but they
were crucial for the early development of the discipline. Additionally, the most
concrete contribution of the PCIJ was in the area of treaty law, especially in
the interpretation of international treaties and this contribution has enduring
significance.

The caseload of the IC] was not marked by Eastern European issues to the same
extent. That was, yet again, the consequence of extra-legal factors. Notwithstan-
ding this fact, some exceptionally important Eastern European cases have passed
before the IC], such as the very first case tried before this Court - the famous
Corfu Channel case. Almost fifty years after the Corfu Channel case, IC] was the
stage of fierce political and legal battle of the Yugoslav armed conflicts, as there
have been two genocide cases that involved Eastern European countries. This
fact gave the Court the first opportunity to clarify actus reus and mens rea of
the crime of genocide and, of course, the liability of states for the violation of the
Genocide Convention. The Court also had an opportunity to discuss the Kosovo
issue in the Advisory Opinion on the Declaration of Independence, but the final
impact of this Advisory Opinion remained limited.

The great significance of Eastern Europe for the development of international law
is further supported by personal and professional biographies of Eastern Euro-
peans who served in the World Court. Most of them not only actively participated
in the historical cases before the PCIJ and the IC], but were also Presidents of
the Court and members of the drafting committees at the time. Therefore, their
impact on the development of international law should never be underestimated.

All these conclusions strongly support the argument presented at the beginning
of the paper - Eastern Europe had a significant impact on the development of
international law and the nickname “Thumbelina” is not appropriate one - one
could even be tempted to add to this sentence the word unfortunately. Namely,
due to the persistent politics of foreign interventions (armed and non-armed) and
non-consistent application of general political and legal principles, especially by
the major powers, Eastern Europe sustained great suffering and was a subject of
strong international law interest. The fact that some brave and knowledgeable
international lawyers were among the mostimportant judges of the World Court
represent an honour to the small community of international legal scholars in
Eastern Europe, but fails to provide general comfort to people from this region.
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/JIp Muaow Xpreas,
YHuesepaumem y Beozpady,
Joyenm ®akyamema noaumuyKux Hayka

HCTOYHA EBPOIIA IIPE/] CBETCKHM CY/IOM: “IIAJT9YHL]A”
MEBYHAPO/HOI IIPABHOI IIOPETKA?

Pe3ume

Hcmouna Eepona npedcmas./ba peaamugHo MAaU pe2uoH y C8emcKuM pazmepamd.
Ilokasyje ce, mehymum, da je 3Hauaj 0802 pesuoHa y noz/iedy usepadrbe
MehyHapodHoe npasHoz nopemka u3pasumo HecpasmMepaH He2080j 8eAUHUHU.
Y pady ce koHkpemHuje ucmpadxcyje ymuyaj ucmovyHoe8poncKux humarba u
cyduja Ceemckoe cyda Koju cy 0owau u3 0802 pe2uoHa Ha pa3eoj mehyHapooHoz
npasa. Kopucmehu suwe k8a/umamugHUX U KBAHMUMAMUBHUX UHOUKAmMopa
nonym 6poja npecyda osoz Cyda koju ce muyao Hcmoune Eepone, 6poja cyduja
Koju cy do/1a3uau u3 0802 pe2uoHd, nepuodd mokKom Kojux cy UCmoyHoesponcke
cyduje 6use npedcednuyu Cyda, kao u 3Ha4aja nojeduHux npecyda 3a usepadry
MehyHapooHonpasHoz nopemka, y pady ce 001a3u 0o 3aK./byyuKka 0d je pe2uoH umao
ge/IUKU 3HAa4dj 3a pa3eoj mehyHapodHoz npasa.

KmyuHe peuu: MehyHapodHu cyd npasde, CmasHu cyd mehyHapodHe npasde,
Hcmouna Espona, paszeoj mehyHapodHoz npasa, cyduje MehyHapodHoe cyda npasde.
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