
ECONOMI C LOSSES AND NEGLI GENCE

The Sear ch f or a Just Sol ut i on
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Pr i nce Ruper t

How wi de t he spher e of t he dut y of car e i n negl i gence i s t o be l ai d
depends ul t i mat el y upon t he cour t s assessment of t he demands of so-
ci et y f or pr ot ect i on f r om t he car el essness of ot her s . Economi c pr ot ect i on
has l agged behi nd pr ot ect i on i n physi cal mat t er s wher e t her e i s i nj ur y
t o per son and pr oper t y . I t may be t hat t he si ze and t he wi dt h of t he
r ange of possi bl e cl ai ms has act ed as a det er r ent t o ext ensi on of
economi c pr ot ect i on'

I nt r oduct i on

Few ar eas i n moder n t or t l aw ar e dar ker and mor e uncer t ai n t han

t he ar ea now bei ng pr obed, wi t h di f f er i ng r esul t s, i n cases con-

cer ni ng cl ai ms i n negl i gence f or f i nanci al l oss al one unsuppor t ed

by i nj ur y t o t he per son or pr oper t y of t he pl ai nt i f f . The pur pose of

t hi s ar t i cl e i s t o t hr ow some l i ght on t he i ssues at st ake and t o

suggest t hat a gener al pr i nci pl e whi ch al r eady under l i es some of t he

l eadi ng cases on t hi s f r ont i er of negl i gence mi ght pr of i t abl y be

expl oi t ed as a gui de t o l i abi l i t y i n f ut ur e cases .

We ar e not concer ned her e wi t h cases t hat sat i sf y t he t echni cal

r equi r ement s of cont r act or t r ust , nor ar e we concer ned wi t h such

t or t s as nui sance, def amat i on, sl ander of goods, sl ander of t i t l e,

passi ng of f , decei t , conspi r acy, i nt i mi dat i on or i nducement of

br each of cont r act . I n t hese ar eas l i abi l i t y f or economi c l oss i s wel l

r ecogni zed and i s based upon di f f er ent pr i nci pl es . We def i ne negl i -

gence i n t he nor mal way as t he br each of a dut y of car e owed t o

t he pl ai nt i f f causi ng hi m f or eseeabl e l oss . We i nvest i gat e, i n sear ch

f or a r at i onal uni f yi ng pr i nci pl e, t he f act or s whi ch det er mi ne t he

exi st ence of t he not i onal dut y of car e i n cases wher e t he f or eseeabl e

damage i s economi c and t he r el at i onshi p bet ween t he par t i es i s

wi der t han t hat of cont r act or t r ust .

Thi s si t uat i on may ar i se i n a gr eat var i et y of ci r cumst ances .

The f ol l owi ng ar e some exampl es :

* Chr i st opher Har vey, of t he Engl i sh Bar . Thi s ar t i cl e evol ved f r om
a di sser t at i on pr epar ed f or a degr ee at t he Uni ver si t y of London, ent i t l ed
" The Dut y Concept i n Negl i gence : Li abi l i t y f or I nf r i ngement of an Econ-
omi c I nt er est " . The di sser t at i on was r ef er r ed t o i n t he cour se of j udgment
i n Ri vt ow Mar i ne Lt d . v . Washi ngt on I r on Wor ks ( 1970) , 74 W. W. R. 110,
at pp . 120- 121 ( B. C) .

1 Hedl ey Byr ne & Co . Lt d. v . Hel l er & Par t ner s Lt d . , [ 1964] A. C. 465, at
p . 536, per Lor d Pear ce.
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( 1) P owns and oper at es a r est aur ant . D, a pi pel i ne cont r ac-
t or , i s engaged i n l ayi ng a pi pe out si de P' s pr emi ses . Dhas a pl an
whi ch cl ear l y shows al l exi st i ng under gr ound mai ns but he never
t hel ess cut s t hr ough t he el ect r i ci t y l i ne ( t he pr oper t y of t he el ec-
t r i ci t y aut hor i t y) whi ch suppl i es P' s pr emi ses . Af t er ei ght hour s
of bl ackout , dur i ng whi ch P i s unabl e t o oper at e hi s busi ness, t he
suppl y l i ne i s r epai r ed . One week l at er Dcut s t hr ough t he suppl y
l i ne a second t i me . P seeks t o r ecover hi s pr of i t s l ost on bot h oc-
casi ons f r om D. '

( 2) D, a sur veyor , who i s i n t he busi ness of est i mat i ng t he
val ue of r esi dent i al pr oper t y, i nspect s a cer t ai n house at t he r equest

of Xand subsequent l y pr epar es a val uat i on f or X whi ch he knows
Xwi l l show t o P, a pr ospect i ve mor t gagee. Dadvi ses t hat t he house
i s sound and wor t h $30, 000. 00. I n f act i t i s unsound and wor t h
onl y $5, 000 . 00. Pwas i nduced by t he val uat i on t o l end $20, 000. 00
t o Xwho subsequent l y def aul t s . P seeks t o r ecover hi s l oss f r omD

3

( 3) D manuf act ur es f ar m equi pment i ncl udi ng " D" t r act or s .
P, a f ar mer , buys a

" D"
t r act or f r om X, an i ndependent deal er ,

af t er r eadi ng adver t i sement s by D i n t he Far mer s' Gazet t e . The
t r act or i s so f ul l of def ect s t hat P i s unabl e t o har vest hi s cr ops .
The t r act or i s i n f act val uel ess . X has ceased t r adi ng. P seeks t o
r ecover f r om D damages f or t he l ost val ue of t he t r act or and t he
l ost har vest k

Bef or e t he case of . Medl ey Byr ne &Co . Lt d . v . Hel l er & Par t ner s

Lt d. , ' i t was gener al l y accept ed as a r ul e of l aw t hat l i abi l i t y i n
negl i gence di d not ext end t o pur e f i nanci al l oss . On t hat basi s P' s

s Thi s exampl e and t he t wo whi ch f ol l ow ar e hypot het i cal . For si mi l ar
f act - si t uat i ons i n t he r epor t ed cases see J. G. Moor e ( Nor t h Shi el ds) Lt d .
v . Shar p ( 1964) , 108 Sol . J . 453 ; S. C. M. ( Uni t ed Ki ngdom) Lt d . v . W. J .
Whi t t al l and Son Lt d. , [ 1970] 1 W. L. R. 1017, af f ' d [ 1971] 1 Q. B. 337 ;
Badham v . Wi l l i ams, [ 1968] N. Z. L. R. 728 ; Byr d v . Engl i sh ( 1903) , 43 S. E .
419 ; Newl i n v. New Engl and Tel ephone ( 1944) , 54 N. E. 2d 929 ; Seaway
Hot el s Lt d. v . Gr agg ( Canada) , Lt d . ( 1959) , 17 D. L. R. ( 2d) 292, af f ' d 21
D. L. R. ( 2d) 264 ( Ont . C. A. ) .

I See Cann v . Wi l son ( 1888) , 39 Ch. D. 39, over r ul ed by Le Li evr e v .
Goul d, [ 1893] 1 Q. B. 491, but r est or ed by Hedl ey Byr ne v . Hel l er , supr a,
f oot not e 1 .

' See Li nden, Pr oduct s Li abi l i t y i n Canada, St udi es i n Canadi an Tor t
Law ( 1968) , ch . 10 ; Tobi n, Pr oduct s Li abi l i t y : Recover y of Economi c
Loss? [ 1970] N. Z. U. L . Rev . 36 ; Seel y v . Whi t e Mot or Co. ( 1965) , 403 P.
2d 145 ; The Di amant i s Pat er as, [ 1966] 1 Ll oyd' s Rep . 179 ; Tr ader s Fi nance
v. Hal ey ( 1966) , 57 D. L. R. ( 2d) 15 ( Al t a. A. D. ) , af f d sub nom. For d
Mot or Cor p v. Hal ey, [ 1967] S. C. R. 437 ; Al goma Tr uck v. Ber t ' s Aut o
Suppl y ( 1968) , 68 D. L. R. ( 2d) 363 ( Ont . D. C. ) ; Ri vt ow Mar i ne v. Wash-
i ngt on I r on Wor ks, [ 1972] 3 W. W. R. 735 r ev' i ng ( 1970) , 74 W. W. R. 110
( B. C. S. C. ) . The case i s now on appeal t o t he Supr eme Cour t of Canada .

' Supr a, f oot not e 1 .
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cl ai m i n t he si t uat i ons above woul d f ai l . A cour t woul d have t o
say t hat t he l oss i s not act i onabl e or , t aki ng t he most usual f or mul a-
t i on, t hat i n t he absence of f or eseeabl e damage t o P' s pr oper t y no
dut y of car e ar i ses . And, as Lor d Esher sai d l ong ago, " a man may
be as negl i gent as he pl eases t owar ds t he whol e wor l d unl ess he
owes t hem a dut y" . '

Thi s gener al r ul e was based on sever al l i nes of aut hor i t y
or i gi nat i ng i n t he l ast cent ur y . I n Lur nl ey v . Gye ( 1853) , ° i t was
hel d t hat negl i gent , as opposed t o i nt ent i onal , i nt er f er ence wi t h
t he cont r act ual r el at i ons of anot her i s not act i onabl e . I n Cat t l e v .
St ockt on Wat er wor ks Co. ( 1875) , 9 t he cour t r ej ect ed t he pl ai nt i f f ' s
cl ai m f or f i nanci al l oss suf f er ed when t he def endant car el essl y
caused f l oodi ng on t he l and of X t her eby maki ng t he pl ai nt i f f ' s con-
t r act wi t h X- t o const r uct a t unnel on X' s l and- f ar mor e di f f i cul t
and cost l y . The def endant was hel d not l i abl e because no pr oper t y
of t he pl ai nt i f f had been damaged . And i n Si mpson v . Thor nson
( 1877) , 9 t he House of Lor ds deni ed t he r i ght of an i nsur er t o sue
di r ect l y ( as opposed t o sui ng by subr ogat i on) i n a case wher e t he
admi t t ed negl i gence of t he def endant had caused damage t o a shi p
owned by X and i nsur ed by t he pl ai nt i f f , t hus causi ng f i nanci al
l oss t o t he pl ai nt i f f .

The i mmedi at e pol i cy r easons behi nd t he r ul e ar e not di f f i cul t
t o see . Gi ven t he r udi ment ar y concept ual " cont r ol devi ces" " i n
t he ear l y l aw of negl i gence t he cour t s f ear ed t hat once a dut y t o
avoi d economi c l oss was admi t t ed i n a r el at i onshi p wi der t han con-
t r act t her e woul d be no l ogi cal st oppi ng pl ace t o t hi s ki nd of l i a-
bi l i t y . The ol d bogey of " t he openi ng of t he f l oodgat es of l i t i gat i on"
r ai sed i t s head i n t hese as i n many ot her ear l y negl i gence cases . "
The concer n t o l i mi t act i ons al so gai ned suppor t f r om t he cur r ent
i deal of l ai ssez- f ai r e.

' Le Li evr e v . Goul d, supr a, f oot not e 3, at p. 497 . Anot her common
f or mul at i on i s t hat t he l oss i s " t oo r emot e" . See f oot not e 78 i nf r a .

' 2 E. &B. 216 .
8 L, R. 10 Q. B. 453 .
' L . R. 3 A. C. 279 .
" See Fl emi ng. Remot eness and Dut y ; The Cont r ol Devi ces i n Li abi l i t y

f or Negl i gence ( 1953) , 31 Can . Bar Rev . 471 .
" I n TI' Vi nt er bot t om v . Wr i ght ( 1842) . 10 11I . & W. 109, Lor d Abi nger

C. B. envi saged " an i nf i ni t y of act i ons" and " t he most absur d and out r ageous
consequences" ; Al der son B. coul d see " no poi nt at whi ch such act i ons
woul d st op" . See, t oo . Luml ey v . Gye, supr a, f oot not e 7, at p. 253 ( " I f we
go t he f i r st st ep we can show no r eason f or not goi ng f i f t y . " ) ; Cat t l e v .
St ockt on, supr a, f oot not e 8, at p. 457 ; Si mpson v . Thomson, supr a, f oot not e
9, at p. 289 : t he di ssent i ng ; udgment s i n Donoghue v . St evenson . [ 19321
A . C. 562 ; and t he def endant s' unsuccessf ul ar gument i n Hedl ey Byr ne v .
Fhol l r r , copr a, f oot not e 1 . and Dor set Yacht v . Hoi ne Of f i ce, [ 19707 A. C.
1004. Occasi onal l y t he ar gument i s st i l l accept ed : St evenson v . East Ohi o
r 7as Co . ( 1946) , 73 N. E. 2d 200 ; Wel l er & Co . v . Foot and Mout h Di sease
Resear ch Ï nct i t we, [ 19667 1 Q. B. 569, at p . 577 ; Mar gar i ne Uni on v . Cam-
bav S. S . , [ 19691 1 Q. B. 219, at p. 236 ; El ect r oehr or nc v . Wel sh Pl ast i cs,
[ 1968_( 2 Al l E. R. 205, at p . 208 .
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The r ul e bar r i ng al l pur e f i nanci al l oss was nour i shed i n a wi de

r ange of f act - si t uat i ons . I t became est abl i shed l aw, f or exampl e,

t hat i n a case wher e t wo shi ps col l i de t he char t er er of t he " i nno

cent " vessel can r ecover hi s consequent i al f i nanci al l oss i f t he char -

t er i s one of demi se but not i f i t i s a t i me or voyage char t er . " And

wher e a per son suf f er ed f i nanci al l oss t hr ough t he i nj ur y or deat h

of anot her per son i n whomhe had a f i nanci al i nt er est he woul d

have no r i ght of act i on agai nst t he wr ongdoer at common l aw,

apar t f r om t he except i onal cases wi t hi n t he act i o per quod ser vi t i um

or consor t i um ami si t . " Thus, an empl oyer , wi f e or chi l d has i n

gener al no common l aw r i ght of act i on f or economi c l oss caused

by negl i gent i nj ur i es t o hi s empl oyee, husband or par ent as t he

case may be. The r ul e was consi st ent , t oo, wi t h t he deni al of l i a-
bi l i t y f or negl i gent st at ement s l eadi ng t o f i nanci al l oss i n Le Li evr e
v . Ooul d" and Der r y v . Peek. "

The r ul e r emai ned f or a t i me i n spi t e of t he gener al i zat i on of
l i abi l i t y whi ch occur r ed i n t hi s cent ur y especi al l y af t er Donoghue
v . St evenson. " Lor d At ki n, as ever y l awyer knows, set f or t h t he
dut y concept i n br oad t er ms of f or eseeabi l i t y of har m. But i n Ol d

Gat e Est at es, Lt d . v . Topl i s, a case wher e t he f or eseeabl e har m
was economi c, t he l ear ned j udge conf i ned Lor d At ki n' s di ct um t o
" negl i gence whi ch r esul t s i n danger t o l i f e, danger t o l i mb, or
danger t o heal t h . . . "

. 17 Asqui t h L. J . i n Candl er v. Cr ane, Chr i st -

mas & Co . " ( t he case whi ch was l at er over r ul ed i n Hedl ey Byr ne
v. Hel l er ) accept ed t he addi t i on of danger t o t angi bl e pr oper t y
but , he sai d, Lor d At ki n' s nei ghbour t est " has never been appl i ed t o
i nj ur y ot her t han physi cal " .

I n pr act i ce, t he r i gor ous appl i cat i on of t hi s r ul e can l ead t o
capr i ci ous r esul t s . ) Fi nanci al l oss gener al l y depends on t he par t i cul ar

t er ms of a cont r act ual or ot her r el at i onshi p wi t h a t hi r d par t y . I t

i s f r equent l y a mat t er of pur e chance whet her on t he one hand t he

f i nanci al l oss i s suf f er ed by t he per son i n t hat r el at i onshi p who

" The Wi nkf i el d, [ 1901] P. 42 ; The Okehampt on, [ 1913] P. 173 ; Char -
geur s Réuni s v. Eng. and Am. Shi ppi ng ( 1921) , 9 Ll L. Rep. 464; El l i ot t
St eam Tug v. Shi ppi ng Cont r ol l er , [ 1922] 1 K. B. 127 ; The Zel o, [ 1922] P.
9 ; The Jupi t er ( l oo . 3) , [ 1927] P. 122 ; The Wor l d Har mony, [ 1965] 2 Al l
E. R. 139 . See al so Angl o- Al ger i an Shi ppi ng v. Houder Li ne, [ 1908] 1 K. B .
659 and Cour t enay v . Knut son ( 1957) , 26 D. L. R. ( 2d) 768 ( B. C. ) .

13 " I n a ci vi l cour t , t he deat h of a human bei ng coul d not be compl ai n-
ed of as an i nj ur y" , Baker v. Bol t on ( 1808) , 1 Camp. 493 per Lor d El l en-
bor ough . See Admy . Cmr s . v . S. S. Amer i ka, [ 1917] A. C. 38 ; Rawson v.
Kasman ( 1955) , 3 D. L. R. ( 2d) 376 ( Ont . C. A. ) ; f oot not es 27 and 28 i nf r a.

14 Supr a, f oot not e 3 .
1s ( 1888) , 14 App. Cas. 337 .
1s Supr a, f oot not e 11 .
17 [ 19391 3 Al l E. R. 209,

	

161 L. T. 227 .
1s [ 195112 K. B . 164, at p. 189 .
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al so suf f er ed t he physi cal i nj ur y, or whet her on t he ot her hand
t he f i nanci al l oss i s suf f er ed by anot her but equal l y i nnocent par t y
r ender i ng i t t ot al l y i r r ecover abl e. The empl oyer whose wor kman
i s i nj ur ed by D, f or exampl e, may or may not be bound, by con-
t r act or st at ut e, t o cont i nue payi ng hi s wages ; i f he i s bound t o
pay, t hen i n nor mal ci r cumst ances nei t her he nor hi s wor kman
can r ecover t hat amount f r om D. " Si mi l ar l y a char t er er i n a non-
demi se char t er may or may not be bound t o cont i nue payi ng r ent
whi l e t he shi p damaged by D i s out of act i on ; onl y i f he i s not
( and t he l oss t her ef or e f al l s on t he owner of t he shi p) , i s t he
gui l t y par t y, D, l i abl e t o pay compensat i on f or l oss of use. "

Capr i ci ous i n pr act i ce, t he r ul e i s suppor t ed onl y by hi st or i cal
devel opment - and even t hat i s suspect , " I n l ogi c t he r ul e i s qui t e
unj ust i f i abl e . Per sonal i nj ur y cases may wel l cal l f or separ at e
t r eat ment . But t her e i s no compel l i ng r eason t o di st i ngui sh bet ween
i nj ur y t o pr oper t y and i nf r i ngement of ot her f i nanci al i nt er est s .

I t i s not sur pr i si ng, t her ef or e, t o not e a cl ear r el uct ance i n
moder n l aw t o appl y t he r ul e i n i t s i l l ogi cal st r i ct ness . Ways wer e

xs See At i yah, Negl i gence and Economi c Loss ( 1967) , 83 L. Q. Rev . 248 ;
I . R. C. v . Hambr ook, [ 195612 Q. B. 641 ; Myer s v. Hof f man ( 1955) , 1 D. L. R.
( 2d) 272 ( Ont . ) ; Ter r y v. Lot ocky ( 1961) , 28 D. L. R. ( 2d) 640 ( B. C. ) .

Not sur pr i si ng t he l aw of unj ust enr i chment has been i nvoked, but
wi t hout avai l , i n a case of t hi s ki nd : Recr . f or Met . Pol i ce v . Cr oydon
Cor p. , [ 19571 2 Q. B . 154. Thi s case i s cr i t i ci zed i n Gof f and Jones, Law of
Rest i t ut i on ( 1966) , p . 220 .

I n Engl and t he Law Ref or m Commi t t ee consi der ed t hi s anomal y and
r ecommended i n t hei r el event h r epor t ( Cmnd. 2017) t hat t he empl oyer be
gi ven an i ndependent r i ght of act i on agai nst t he t or t f easor t o r ecover t he
wages pai d. Not e t he opposi ng mi nor i t y vi ew whi ch i s based on sound l oss-
spr eadi ng consi der at i ons . The maj or i t y r ecommendat i on was never adopt ed .

The empl oyer i s by st at ut e subr ogat ed t o t he r i ght s of t he i nj ur ed
wor kman i n cases cover ed by t he Ont ar i o Wor kmen' s Compensat i on Act ,
R. S. O. . 1970, c . 505, s . 8 . Except i onal l y t he empl oyer or i nsur er may r ecov-
er wi t hout such a st at ut or y r i ght : Adams v . Ascot Foundr y ( 1968) , 89
W. N. ( Pt . 2) 37.

2° Char geur s Réuni s v . Eng. & Am. Shi ppi ng, supr a, f oot not e 12 ; see
al so The Mer gus ( 1947) , 81 Ll . L. Rep . 91, and Deep Sea Tanker s . v . S. S.
Tr i cape, [ 19581 S. C. R. 585 .

" Nei t her t r espass nor t he ol d act i on of assumpsi t , t he t wi n sour ces of
negl i gence, wer e i n or i gi n conf i ned t o physi cal l oss . See Shi el l s v . Bl ack-
bur ne ( 1789) , 1 Hy . B1 . 158 and Wi l ki nson v. Cover dal e ( 1793) , 1 Esp.
74. Ear l i er cases, goi ng as f ar back as 1241, can be f ound i n Mi l som, Tr es-
pass f r om Henr y I I I t o Edwar d I I I ( 1958) , 74 L. Q. Rev . 195 .

2=Pr oper t y i s, af t er al l , j ust anot her f or m of f i nanci al i nt er est . For t he
vani shi ng poi nt bet ween t angi bl e and i nt angi bl e i nt er est s see t he ner vous
shock cases, i ncl udi ng Guay v . Sun Publ i shi ng, [ 19531 S. C. R. 216 and
Di l l on v . Legg ( 1968) . 441 P. 912 ( Cal . ) ; and al so Char r i ngt on v. Tar r v
( 1964) , 108 Sol . J . 251 ; Dut t on v . Bognor Regi s U. D. C. , [ 19721 2 W. L. R.
299 ( C. A. ) ; Badham v . Wi l l i ams, supr a, f oot not e 2 ( wher e a power cut
was t r eat ed as a di mi nut i on of t he val ue of t he l and ser ved) .

Si gni f i cant l y, Pr of essor Jol owi cz i n hi s ar gument f or a new cl assi f i ca-
t i on of l aw on r at i onal f act - based cr i t er i a ( i n The Di vi si on and Cl assi f i ca-
t i on of t he Law, 1970) , l umps t oget her " i nj ur y t o pr oper t y and ot her f i nan-
ci al l oss" and cat egor i zes separ at el y cases of per sonal i nj ur y .
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f ound t o mi t i gat e i t s ef f ect , but t he devi ces used coul d be no mor e
l ogi cal or consi st ent t han t he r ul e t hey sought t o avoi d . The f ol l ow-
i ng ar e some exampl es :

( 1) Consequent i al economi c l oss became r ecover abl e i f i t
f l owed f r om or was " par asi t i c on" ( whi ch i s t he same t hi ng)
physi cal damage t o t he per son or pr oper t y of t he same pl ai nt i f f ,
and r ul es of r emot eness gr ew up t o cont r ol i t . " Then " pr oper t y"
was ext ended t o i ncl ude a possessor y i nt er est such as t hat of a
bai l ee. " Fur t her t he r equi r ement t hat economi c l oss shoul d " f l ow
f r om" physi cal l oss was expanded- or avoi ded- i n some cases .
For exampl e, i n Seaway Hot el Lt d . v. Gr agg ( Canada) Lt d. , whi ch
i s di scussed bel ow, " t he economi c damage r ecover ed was i n f act
col l at er al t o t he physi cal . Mor eover , t her e has been no suggest i on

of a mi ni muml i mi t ( not even t he pr i nci pl e of de mi ni mi s non cur at
l ex) t o t he amount of physi cal damage r equi r ed t o suppor t a cl ai m
f or economi c l oss . I n one case i t was sai d t hat damage t o a scr ap
of paper - a f oot bal l pool coupon woul d be suf f i ci ent t o suppor t
a cl ai mf or t he l ost pr i ze of x. 20, 000 . 26

( 2) I n t he t ype of case wher e p suf f er s because anot her per -
son, X, upon whomhe i s dependant i s i nj ur ed by D, P' s common
l awr i ght of act i on i s l i mi t ed t o t he r ecogni zed per quod cat egor i es
whi ch have been . based on an anci ent not i on of pr opr i et ar y i nt er est
i n anot her per son . " I n Canada t he cat egor i es of t hi s act i on appear

t o be mor e ext ensi ve t han i n Engl and : t he Supr eme Cour t of

Canada has hel d t hat t he Cr own may r ecover f r om a per son who
i nj ur es someone i n mi l i t ar y ser vi ce such i t ems of f i nanci al l oss as
medi cal expenses, si ckness al l owances, and wages pai d dur i ng t he
per i od of i ncapaci t y . " Fur t her mor e, t her e i s some aut hor i t y whi ch
ext ends t hi s r i ght of act i on t o empl oyer s i n gener al . Thus, i n
Ont ar i o, a publ i c company r ecover ed t he act ual f i nanci al l oss suf -

23Dr edger Li esbosch v. The Edi son, [ 1933] A. C. 449 .
" The aut hor i t i es, i ncl udi ng The Wi nkf i el d, [ 1902] P. 42, ar e r evi ewed

i n Cour t enay v . Knut son, supr a, f oot not e 12 .
Even a cont i ngent possessor y i nt er est , such as t hat of a f i nance com-

pany i n a car on hi r e- pur chase, i s pr ot ect ed: Mear s v. L . & S. W. Ry .
( 1862) , 11 C. B . ( I NS. ) 850 ; Dee Tr adi ng v. Bal dwi n, [ 1938] V. L. R. 173 ;
Dr i ve- Your sel f v . Bur nsi de, [ 1959] S. R. ( N. S. W. ) 390 .

" Supr a, f oot not e 2. See t ext at f oot not e 68, i nf r a .
26 Bar t v . Br i t . West I ndi an Ai r ways, [ 1967] 1 Ll oyd' s Rep. 239, at p.

267 ( Guyana C. A. ) , per Bol l er s C. 7 .
27 Bl ackst one, Comment ar i es on t he Laws of Engl and, 21st ed. , UI , p .

141 . Or a " quasi - pr opr i et ar y i nt er est " : Best v . Samuel Fox, [ 1952] A. C.
716, at p . 736 ; Comr . of Rys . v . Scot t ( 1959) , 33 A. L. J . R 126, at p. 134 ;
R. v . C. F. R. , [ 194712 D. L. R. 1 ( Can . ) ; A. G. of Canada v . Nykor ak ( 1967) ,
28 D. L. R. ( 2d) 485, at p. 496 ( B. C. C. A. ) .

26 R. v. Ri char dson, [ 1948] 2 D. L . R. 305 ( Can . ) ; A. - G. of Canada v .
Nykor ak, [ 1962] S. C. R. 331 ; cf . A . - G. f or N. S. W. v . Per pet ua l Tr ust ee,
[ 1955] A. C. 547 ; I . R. C. , v. pl ambr ook, supr a, f oot not e 19 ( empl oyer ' s act i on
l i mi t ed t o l oss of domest i c ser vant s) .
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f er ed when i t s gener al manager was i nj ur ed i n a r oad acci dent . "
I n Aust r al i a, Chi ef Just i ce Ber wi ck has gone so f ar as t o suggest
t hat t he supposed pr opr i et ar y basi s of t he act i on be di scar ded and
t he usual concept s of negl i gence be, appl i ed as l i l r i t ed by t he

i ci pl e i n Wagon Mound No. 7 . 30

( 3) I n ot her cases an ef f or t was made by ext endi ng t he not i on
of par asi t i c damages t o al l ow a per son suf f er i ng economi c l oss t o
r ecover damages i n an act i on br ought by anot her . l a Schnei der v .
Ei sovi t ch, " t he l ear ned j udge al l owed r ecover y of expenses r eason-
abl y i ncur r ed by r el at i ves " r ender i ng necessar y assi st ance" t o t he
i nj ur ed pl ai nt i f f on t he under t aki ng t hat t he pl ai nt i f f pay over t o
t hose r el at i ves t he amount so awar ded. One woul d have expect ed
t hi s devi ce ( whi ch coul d not possi bl y have l ed t o a mul t i pl i ci t y of
act i ons) t o have had a br i ght and usef ul f ut ur e . But i t was not
t hought t o be t echni cal l y cor r ect . I n l at er cases i t was l i mi t ed t o
at t endant expenses i ncur r ed by r eason of some l egal , not j ust
mor al , l i abi l i t y . 32 Thus, i n Br i t i sh Col umbi a, a pl ai nt i f f i n a
per sonal i nj ur y case f ai l ed t o r ecover t he economi c l oss suf f er ed by
hi s daught er who had l ef t her j ob t o t end hi mdur i ng hi s conval es-
cence .

'- 9 Ber ni ann v . Occhi pi nt i , [ 19541 1 D. L. R. 560 ( Ont . ) ; f ol l owed i n
Kneeshaw v . Lat endor f f ( 1965) , 54 D. L. R. ( 2d) 84 ( Al t a . ) ; Bar sey v.
Ai , i s Tr anspor t ( 1970) , 1 N. & P. E. i . R. 131 ( Nf ( d . ) ; Fl akst ad v . Wr i ght ,
[ 19711 5 W. W. R. 697 ( B. C. ) ( speci al damages r ecover abl e) . But see Swi f t
v . Bol duc ( 1961) , 29 D. L. R. ( 2d) 651 ( N. S. ) wher e a cl ai mby a cor por a-
t i on t o r ecover t he amount of si ckness and acci dent benef i t s pai d and t he
cost of t r ai ni ng a r epl acement f or i t s i nj ur ed empl oyee f ai l ed on a di f f er ent
vi ew of t he l aw; Cr one v . Or i on I ns . ( 196 . 5) , 51 B. L . R. ( 2d) 27 ( Ont . ) ;
Pagan v . Lei f er ( 1969) , 6 D. L . R. ( 3d) 714 ( Man . ) ; Sch : vnr t z v . Mot et
Cor p . ( 1971) , 75 W. W. R. 664 ( Man . ) , af f ' d ( 1971) , 20 D. L. R. ( 3d) ' 759 ;
and see Lee v . Shear d, [ 19561 1 O. B . 192 ; cf . 4shcr of t v . Cur t i n . [ 19711 3
W. L . R. 1731 ( l oss t o a " one- man busi ness" i ncl uded i n t he cl ai m of t he
i nj ur ed di r ect or ) .

sn Cvr r an v. z" wi ng ( 1964- 1965) , 112 C. L. R. 9` " - r , 101 . The Aust r al i an
deci si ons, t oo, ar e l ess r est r i ct i ve t han t he Engl i sh ones Comr . f or Pys. v .
Scot t , supr a, f oot not e 27 ( engi ne dr i ver ) ; Sydney Ci t y Counr P , r . Bosni ch
( 1968) , 89 W. N. ( Pt . 1) ( N. S. W. ) 168 ( dr i ver ) . Fl emi ng. The Lai n of
Tor t s ( 4t h ed. , 1971) , p. 600, suggest s t hat t he act i on coul d ser ve an i m-
por t ant moder n f unct i on i f ext ended.

'31 [ 19601 2 O. B . 43{ t . See, t oo, Myer s v . Hof f man, supr a, f oot not e 19 .
Rmt , son v . Kasni an, supr a, f oot not e 13 .

ss Gase NT. Ki , i , g, [ 19611 1 O. B . 188 .
T, - Tot e i f , at , al i l -r oueh a wr ongdoer may be l i abl e i n t hi s way t o an i nsur -

ance cor npany sui ng by subr ogat i on f or t he hospi t al exr enaes of a pl ai nt i f f
who car r i es pr i vat e hospi t al i zat i on i nsur ance, t hi s l i abi l i t y i s not ext ended
f or t he benef i t of i nsur er s under a heal t h scheme suppor t ed b1 t ax : Sheas-
gr een v . ; Uor t an . [ 19521 1 D. L . R. 48 ( B. C. C. A, ) ; Maher t y ' d . Hughes,
( 95" r - 1 4 D_L. R. 43 i E C. C. A. ) .

See Fl emi - op . ci i . , f oot not e. 30, p . 2124 ; Cooper , A Col l at er al Bene-
f i t s ' ; ~r i nci pl e ( i 971) . 49 Car t . 13ar Rev. 501 .

" Handl i on v . er a»e . s ( 1962) , 3+5 D. L . R. ( 2d) 637 ( B. C. ) . But See

TVat t son V. Por t of T, or r doa Aut hor i t y, [ 19691 1 Lt oyd' s Rep. 95, wher e : azyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
" . r i f e i t si mi l ar ci r can>st ances r ecover ed her l i st wage- , . " hhe n-j ht hof ' com-
monl y us° d [ o achi eve t hi s r esul i i , 4 t o cl ai m t he econor ni c l oss ~ a. - par t of
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( 4) Anot her way whi ch t he l aw has f ound t o get ar ound t he
r ul e excl udi ng economi c l oss i s t o use t he concept of " common
advent ur e" or " j oi nt vent ur e" , a concept whi ch has t he mer i t s and
def ect s of bei ng bot h unf ami l i ar and i mpr eci sel y def i ned . On t hi s
basi s a cr ew of f i sher men i n Scot l and who wor ked under a pr of i t -
shar i ng agr eement on a t r awl er owned by X, whi ch was sunk
t hr ough t he negl i gence of t he def endant i n anot her vessel , r ecover ed
t hei r l ost shar e of t he ant i ci pat ed pr of i t s of t he f i shi ng vent ur e
i n spi t e of t he f act t hat t hey suf f er ed no physi cal i nj ur y . " I n t he
Engl i sh case of Mor r i son St eamshi p Co . Lt d . v . Gr eyst oke Cast l e
( Car go Owner s) , " t he pl ai nt i f f car go owner s who suf f er ed no
physi cal damage t o t hei r pr oper t y r ecover ed t he f i nanci al l oss i n-
cur r ed whi ch was t he amount of gener al aver age cont r i but i on t hey
had t o pay i n consequence of damage done by t he def endant t o
t he car go- car r yi ng shi p . By r eason of t he j oi nt vent ur e bet ween
car go owner s, and shi p owner s t he House of Lor ds was abl e t o
say t hat t he pl ai nt i f f s had a good cause of act i on . Wi t h a sur pr i si ng
f r eedom f r om t echni cal i t y, Lor d Por t er sai d, appar ent l y r ef er r i ng
t o t he i ssues of dut y and r emot eness t oget her : "

One met hod of ascer t ai ni ng t he damages i n an act i on of t or t i s t o ask
what l oss woul d a r easonabl e man ant i ci pat e as a r esul t of a wr ongf ul act .

I n t he same case Lor d Hoche and Lor d Por t er sai d t hat i n t he
anal ogous exampl e of goods bei ng t r anspor t ed by l and wher e t he
t r anspor t i ng vehi cl e i s damaged and del ayed t hr ough t he negl i -
gence of t he def endant , anot her r oad user , t he owner of t he goods
whi ch wer e not t hemsel ves damaged woul d never t hel ess have a
di r ect r i ght of act i on t o r ecover hi s r esul t ant economi c l oss . Agai n
t hi s concl usi on was possi bl e t hr ough t he devi ce of common ad-
vent ur e . 37

( 5) I n ot her cases t he concept s of cont r act and t r ust have
been used and st r et ched t o t he poi nt of ar t i f i ci al i t y i n or der t o gi ve
a r emedy f or . economi c l oss . For exampl e, i n Woods v. Mar t i ns
Bank Lt d . , " a f i duci ar y r el at i onshi p was sai d t o exi st bet ween a

t he i nj ur ed par t y' s " t r eat ment " expenses, as i n Sheasgr een v . Mor gan, i bi d .
Munkman, Damages f or Per sonal I nj ur i es and Deat h ( 1970 ed . ) , p. v, cr i t i -
ci zes t he adher ence t o Gage v . Ki ng i n Canada, Aust r al i a, New Zeal and
and Scot l and as " mi sgui ded" .

" Mai n v . Leask, [ 1910] S. C. 772 ( Ct . of Sessi on) . See al so Mai r v.
Wood, [ 1948] S. C. 83 .

as [ 1947] A. C. 265 .

	

36 I bi d. , at p . 295 .
37 Lor d Roche' s exampl e has f r equent l y been ci t ed wi t h appr oval . See

e . g. Hedl ey Byr ne v. Hel l er , supr a, f oot not e 1, at p . 518, and S. C. M. v .
Whi t t al , supr a, f oot not e 2, at p. 346, per Lor d Denni ng M. R.

I t i s di f f i cul t t o say how f ar t hi s pr i nci pl e can be appl i ed . Fi nanci al l oss
f l owi ng f r om per sonal . i nj ur y t o one of t wo par t ner s i n busi ness, whi ch one
woul d expect t o be t he pr i me exampl e of a j oi nt vent ur e, has been hel d t o
be i r r ecover abl e by t he ot her par t ner : Behr ens v . Ber t r am Mi l l s Ci r cus,
[ 1957] 2 Q. B. 1 ; Bur gess v . . Fl o . Ni ght i ngal e Hosp. , [ 1955] 1 Q. B . 349 .

33 [ 19591 1 Q. B. 55.
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bank manager and a per son who, al t hough not yet a cust omer of
t he bank, sought and was gi ven advi ce on i nvest ment . I n ot her
cases, " t he not i on of " col l at er al cont r act " has suppor t ed an act i on
wher e a st at ement of war r ant y has been made by t he def endant
ani mo cont r ahendi and t he pl ai nt i f f , a buyer , has ent er ed i nt o an
agr eement wi t h a t hi r d per son i n r el i ance on t he st at ement . I n a
si mi l ar way a Canadi an cour t has gone so f ar as t o i mpose l i abi l i t y
on a manuf act ur er on t he t er ms of t he i mpl i ed war r ant y pr ovi si ons
of t he Sal e of Goods Act i n an act i on br ought by an ul t i mat e user
who pur chased t he manuf act ur er ' s pr oduct ( t hr ee t r ucks) f r om an
i ndependent deal er . " Ot her cases i n cont r act , such as De La Ber e
v . Pear son Lt d. , " show t he el ement of consi der at i on bei ng st r ai ned
i n ot her ways . These devi ces have been r i ght l y cr i t i ci zed, not f or
t he r esul t s achi eved- f or j ust i ce was done i n t he ci r cumst ances-
but f or t he use of i napposi t e concept s based on not i ons of consensus
wher e i n f act t her e was not hi ng r esembl i ng a t r ue consensus . "

These var i ous devi ces- t he wi der concept of pr oper t y, t he
per quod act i on, t he par asi t i c act i on, t he j oi nt vent ur e and t he
expanded concept s of cont r act and t r ust - ar e al l unconnect ed
and di spar at e devi ces . Ther e ar e no consi st ent f eat ur es r unni ng
t hr ough t hem, not hi ng t her ef or e whi ch mi ght be gener al i zed t o
appl y t o al l economi c l oss cases . The most one can say i s t hat t hey
ser ve t he same ends : i n t hei r l i mi t ed ar eas t hey pr ovi de a r emedy
f or i nj ur y t o an economi c i nt er est , t her eby ci r cumvent i ng t he ol d
gener al r ul e . Thi s i s some i ndi cat i on t hat by t hese di ver se means
t he l aw i s maki ng t he same ef f or t t o r espond t o soci al changes and
t hat t he soci al , economi c and ot her consi der at i ons whi ch j ust i -
f i ed t he r ul e i n t he l ast cent ur y no l onger appl y wi t h t he same f or ce .
Soci et y has of cour se changed consi der abl y si nce t he days of
Cat t l e v . St ockt on Wat er wor ks . " Lai ssez- f ai r e has l ong si nce passed
away . Li abi l i t y f or per sonal i nj ur y and pr oper t y damage has be-
come gener al i zed . I n t he f i el d of economi c af f ai r s t he di sast er s of
ol d have i ncr easi ngl y been cushi oned i n one way or anot her .
Gover nment s ar e now pr epar ed t o i nt er vene t o st abi l i ze t he econ-
omy, t o pr ovi de j obs or t o i nsur e agai nst unempl oyment , t o cont r ol

as Shankl i n Pi er v . Det el Pr oduct s, [ 1951] 2 K. B . 854 ; Andr ews v . Hop-
ki nson, [ 1957] 1 Q. B. 229 ; Yeoman Cr edi t v . Odger s, [ 1962] 1 W. L. R. 215 ;
Wel l s v . Buekl and Sand, [ 1965] 2 Q. B. 170 .

4° Tr ader s Fi nance Cor p . v . Hal ey, supr a, f oot not e 4 .
41 [ 1908] 1 K. B . 280 . Al so Car l i l l v . Car bol i c Smoke Bal l , [ 1893] 1 Q. B .

256 .
" " I t hi nk t hat t oday t he r esul t can and shoul d be achi eved by t he ap-

pl i cat i on of t he l aw of negl i gence and t hat i t i s unnecessar y and undesi r -
abl e t o const r uct an ar t i f i ci al consi der at i on . I agr ee wi t h Si r Fr eder i ck
Pol l ock' s not e on t he case of De La Ber e v. Pear son Lt d. wher e he sai d . . .
t hat , ` t he cause of act i on i s bet t er r egar ded as ar i si ng f r om def aul t i n t he
per f or mance of a vol unt ar y under t aki ng i ndependent of cont r act . " Hedl ey
Byr ne v. Hel l er , supr a, f oot not e 1, at p . 528, per Lor d Devl i n .

43 Supr a, f oot not e 8 .
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mi ni mum wages, t o pr ot ect i nvest or s of money and t o pr ot ect
consumer s . A per son nowadays wi l l f eel t hat he has a r i ght t o a
degr ee of economi c secur i t y . He wi l l i n many cases f eel a sense
of i nj ust i ce i f he has no l egal r ecour se t o t hose who, by t hei r car e-
l essness, depr i ve hi m of hi s expect ed economi c benef i t s .

The way i n whi ch t he l aw of negl i gence r el at i ng t o f i nanci al
l oss was f al l i ng shor t of soci al expect at i ons was hi ghl i ght ed f i r st
i n cases wher e t he l oss was caused by negl i gent st at ement s . 44 I n
hi s f amous di ssent i ng j udgment i n Candl er v. Cr ane, Chr i st mas
& Co . , ' Lor d Denni ng M. R. sai d :

The second submi ssi on .

	

. was t hat a dut y t o t ake car e onl y ar ose
wher e t he r esul t of a f ai l ur e t o t ake car e wi l l cause physi cal damage
t o 1er sons or pr oper t y . . . . I must say, however , t hat I cannot accept
t hi s as a val i d di st i nct i on . I can under st and t hat i n some cases of
f i nanci al l oss t her e may not be a suf f i ci ent l y pr oxi mat e r el at i onshi p t o
gi ve r i se t o a dut y of car e ; but , i f once t he dut y exi st s, I cannot t hi nk
l i abi l i t y depends on t he nat ur e of t he damage .

The maj or i t y, however , wer e agai nst hi m. They conf i ned Lor d
At ki n' s pr i nci pl e i n Donoghue v . St evenson t o cases of physi cal
i nj ur y, al bei t wi t h some obvi ous mi sgi vi ng. Asqui t h L. J . sai d : "

I am not concer ned wi t h def endi ng t he exi st i ng st at e of t he l aw or con-
t endi ng t hat i t i s st r i ct l y l ogi cal - i t cl ear l y i s not . I ammer el y r ecor d-
i ng what I t hi nk i t i s .

I n 1961 t he aut hor i t i es whi ch put f i nanci al l oss beyond t he ambi t
of Donoghue v . St evenson f or ced Sal mon J . i n Cl ayt on v. Wood-
man and Son, Lt d. t o concl ude t hat i n cases of negl i gent st at ement ,
physi cal damage i s r ecover abl e but f i nanci al damage i s not . He
added: "

44 Smi t h, Li abi l i t y f or Negl i gent Language ( 1900) , 14 Har v . L. Rev. 184 ;
Bat on, Li abi l i t y i n Tor t f or Negl i gent St at ement s ( 1947) , 25 Can. Bar Rev .
123 . Wi t h i ncr edi bl e pr esci ence Bat on sai d, at p . 138 ; " I t woul d be i n
keepi ng wi t h t he spi r i t and hi st or y of t he common l aw at l east t o i mpose
l i abi l i t y on t hose who i n t he cour se of busi ness gi ve gr at ui t ous advi ce .
Ther e i s no dut y t o act gr at ui t ousl y but i f t he def endant t akes t he t ask upon
hi msel f why shoul d an act i on not l i e" .

" Supr a, f oot not e 18, at p. 178 .
4c I bi d. , at p . 195 . He cont i nues : " I f t hi s r el egat es me t o t he company

of ` t i mor ous soul s' , I must f ace t hat consequence wi t h such f or t i t ude as i f
can command. "

4z [ 19621 2 Q. B . 533, at p . 546 . Fi ve year s l at er t her e was a happy se-
quel t o t hi s t r oubl ed st at ement . I n Rondel v . Wor sl ey, [ 19671 1 Q. B. 443
( C. A. ) , at p. - 522, Sal mon L. J . sai d, " Bef or e Hedl ey Byr ne i t was not
r ecogni zed t hat i n t he absence of a cont r act ual or f i duci ar y r el at i onshi p,
negl i gent but honest advi ce coul d, i n any ci r cumst ances, gi ve r i se t o an
act i on f or damages f or f i nanci al l oss . . . . Hedl ey Byr ne sounded t he deat h
knel l of a r ul e whi ch, as I vent ur ed t o suggest i n Cl ayt on v. Woodman &
Son, Lt d. , was cont r ar y al i ke t o pr i nci pl e, r eason and j ust i ce. I t had not hi ngt o suppor t i t except cer t ai n aut hor i t i es whi ch may have been bi ndi ng on
t hi s cour t but whi ch f or t unat el y wer e not bi ndi ng on t he House of Lor ds . "
See al so [ 19691 1 A. C. 191, [ 19671 3 Al l E. R. 993 ( H. L. ) .
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I accept t hat t hi s vi ew adds i l l ogi cal i t y t o i l l ogi cal i t y, but t hat i t seems t o
me t o be pr ef er abl e t o enl ar gi ng t he cl ass of t hose t o whom a r emedy i s
unj ust l y deni ed .

I n 1963 t he case of Medl ey Byr ne and Co . Lt d. v . Tel l er and
Par or er s, ` t he f act s of whi ch ar e t oo f ami l i ar t o need r epeat i ng
her e, was ar gued i n t he House of Lor ds . The appel l ant ( pl ai nt i f f )
r el i ed, bi t er al i a . oa Donoghue v . St evenson and on Lor d Denni ng' s
j udgment i n Candl er ' s case . Counsel f or t he r espondent ar gued t hat
t her e was no l i abi l i t y i n negl i gence i n t he absence of somet hi ng i n
t he si t uat i on cr eat ed " whi ch i s danger ous t o l i f e or l i mb or har mf ul
t o pr oper t y" . Adut y of car e t o avoi d pur e f i nanci al l oss coul d ar i se ;
he sai d, onl y i f t he r el at i onshi p i s cont r act ual or f i duci ar y ; i n wi der
r el at i onshi ps t her e i s no dut y unl ess " t he f i nanci al l oss f l ows f r om
physi cal damage t o t he per son or pr oper t y of t he pl ai nt i f f " . " " To
ext end. t he l aw t o cr eat e a gener al dut y" , he ar gued, " woul d open
t he f l oodgat es of l i gi t at i on" . The r espondent won t he day by vi r t ue
of t he expr ess di scl ai mer of r esponsi bi l i t y . But wi t hout t he di s-
cl ai mer he woul d cl ear l y have t been hel d l i abl e . The ar gument as
t o t he i r r ecover abl e nat ur e of t he damage was r ej ect ed and Lor d
Denni ng' s di ssent i n Candl er ' s case was appr oved .

The f i ve l aw Lor ds i n Hedl ey Byr ne consi der ed t hat t he scope of
t he l aw of negl i gence was not l i mi t ed and cont r ol l ed by t he i n-

f l exi bl e di st i nct i on bet ween t ypes of damage whi ch, as we have seen,
had consi der abl y af f ect ed t he l aw hi t her t o . The j udgment s el abor at e
a mor e soundl y based cont r ol l i ng pr i nci pl e based on a gener al
not i on of r esponsi bi l i t y ( t o whi ch we wi l l r et ur n l at er ) . Lor d Pear ce
accept ed t hat " economi c pr ot ect i on has l agged behi nd pr ot ect i on
i n physi cal mat t er s" , ' " but f ound no r eason i n aut hor i t y or pr i nci pl e
f or excl udi ng i t al t oget her . Lor d Hods} n sai d : " " I t i s di f f i cul t t o see

why l i abi l i t y as such. shoul d depend on t he nat ur e of t he damage" ;
i t was, he sai d, associ at i ng hi msel f wi t h t he wor ds of Lor d Mor r i s,
t he speci al f eat ur es of t he r el at i onshi p bet ween t he par t i es whi ch
gi ve r i se t o " a dut y t o avoi d i nf l i ct i ng pecuni ar y l oss" . Lor d

Devl i n, bef or e deal i ng wi t h t he posi t i ve si de of t he quest i on, qui t e

deci si vel y dest r oyed what mi ght be l ef t of t he ol d r ul e . Deal i ng

wi t h t he r espondent s' submi ssi on t hat f i nanci al l ass was onl y
r ecover abl e i n negl i gence i f i t ar ose t hr ough t he channel of physi -
cal damage, he sai d : '

The i nt er posi t i on of t he physi cal i nj ur y i s sai d t o make a di f f er ence of
pr i nci pl e . I can f i nd nei t her l ogi c nor common sense i n t hi s . I £, i r -

' a Supr a, f oot not e 1 .
as

I bi d . , at pp . 473- 480 .
so

I bi d . , at p . 536 .
5Y I bi d. , at p. 509.
s~ I bi d . , at p . 5I 7 .
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r espect i ve of cont r act , a doct or negl i gent l y advi ses a pat i ent t hat he
can saf el y pur sue hi s occupat i on and he cannot and t he pat i ent ' s heal t h
suf f er s and he l oses hi s l i vel i hood, t he pat i ent has a r emedy . But i f
t he doct or negl i gent l y advi ses hi m t hat he cannot saf el y pur sue hi s oc-
cupat i on when i n f act he can and he l oses hi s l i vel i hood, t her e i s sai d
t o be no r emedy . Unl ess, of cour se, t he pat i ent was a pr i vat e pat i ent
and t he doct or accept ed hal f a gui nea f or hi s t r oubl e : t hen t he pat i ent
can r ecover al l . I am bound t o say, my Lor ds, t hat I t hi nk t hi s t o be
nonsense . I t i s not t he sor t of nonsense t hat can ar i se even i n t he best
syst em of l aw out of t he need t o dr aw ni ce di st i nct i ons bet ween bor der -
l i ne cases . I t ar i ses, i f i t i s t he l aw, si mpl y out of a r ef usal t o make
sense. The l i ne i s not dr awn on any i nt el l i gi bl e pr i nci pl e .

Lor d Devl i n comment ed wi t h appr oval , as di d Lor d Hodson, on

t he Gr eyst oke Cast l e case whi ch, he sai d, " makes i t i mpossi bl e

t o ar gue t hat t her e i s any gener al r ul e showi ng t hat such l oss [ t hat

i s, f i nanci al l oss i n t he absence of physi cal damage] i s of i t s nat ur e

i r r ecover abl e" . "

A f or t i or i t he case of Hedl ey Byr ne must be t aken as f i nal l y

and concl usi vel y exor ci si ng f r om t he l aw of negl i gence t he dog-

mat i c r ul e excl udi ng economi c l oss . We suggest t hat t hi s i s t he

i nescapabl e i mpl i cat i on of Hedl ey Br yne. The deci si ons suppor t i ng

t he out goi ng r ul e shoul d now be r egar ded as of dubi ous aut hor i t y

i n so f ar as t hey wer e af f ect ed by t hat r ul e and ot her wi se mer el y

as exampl es of what t he l awat t he t i me consi der ed t o be suf f i ci ent l y

pr oxi mat e r el at i onshi p bet ween t he par t i es . Thi s vi ew i s suppor t ed

over whel mi ngl y by academi c opi ni on . Pr of essor Fl emmi ng, f or

exampl e, wr ot e i n 1965 : 54

But si nce r esponsi bi l i t y cannot be any l ess f or what a man does t han f or
what he says, t he r ecent openi ng of t he door t o cl ai ms f or f i nan-
ci al l oss due t o negl i gent mi sr epr esent at i on cannot hel p but st r i ke a
f at al bl ow al so at t hose f ew deci si ons i n t he past whi ch had accept ed
t he f al se pr emi se t hat t he l aw of negl i gence made no al l owance what -
ever t o cl ai ms f or pur el y pecuni ar y l oss .

And pr of éssor M. A. . Mi l l ner sai d i n Negl i gence i n Moder n Law?'

Wi t h t he Hedl ey Byr ne case, t her ef or e, t he r el evance of t he di st i nct i on
bet ween mat er i al damage and monet ar y damage l oses si gni f i cance ; and
t hi s i s ent i r el y appr opr i at e i n an economy i n whi ch â mul t i t ude of
economi c i nt er est s ar e i ncor por eal r i ght s, such as choses i n act i on and
good wi l l , or wel l - f ounded expect at i ons, such as ant i ci pat ed pr of i t s,
t he adequacy of r eal or per sonal secur i t y, t he saf et y of an i nvest ment ,
t he r ecoupment of cr edi t , t he pr ospect of suppor t .

Appr opr i at e t hough i t i s, t he cour t s have been sl ow t o accept

t he new si t uat i on . Devel opment si nce Hedl ey Byr ne has been

char act er i zed by ut t er schi zophr eni a . The pr i nci pl es l ai d down

. 13 i bi d. , at p. 518 . Lor d Denni ng M. R. expr essed t he same vi ew i n
S. C. M. v . Whi t t al l , supr a, f oot not e 2, at p. 346 .

" Op. ci t . , f oot not e 30 ( 3r d ed . ) , p . 173 . Thi s passage i s modi f i ed sl i ght -
l y i n t he 4t h ed . ( 1971) , p. 165 .

11 ( 1967) , p. 42 .
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i n t hat case have not yet been gener al l y accept ed- per haps t hey
have not been under st ood- and wi t hout a gui di ng pr i nci pl e t he
cases i nvol vi ng economi c l oss i n negl i gence show i nconsi st ent
and somet i mes unj ust r esul t s . The cases may be sai d t o f al l i nt o
t wo gr oups : t hose wher e no at t empt what ever has been made t o
base l i abi l i t y on t he new pr i nci pl es of Hedl ey Br yne and t hose
wher e at l east some at t empt has been made, wi t h a var i et y of
r esul t s . I n t he f i r st gr oup, t o whi ch we now t ur n, t he ol d r ul e
st i l l bedevi l s t he l aw.

I V

Bef or e t ur ni ng t o t he mai n body of aut hor i t y i n t hose cases wher e
t he ol d r ul e l i ves on, i t i s wor t h ment i oni ng t he f i r st case i n t i me :
J . W. Moor e ( Nor t h Shi el ds) Lt d. v . Shar p . " I t i s except i onal
because t he l ear ned j udge accept ed t he obvi ous i mpl i cat i on of
Hedl ey Byr ne . The pl ai nt i f f i n t hat case was a pr i nt er who suf f er ed
economi c l oss when hi s el ect r i c pr esses st opped f or a t i me due
t o t he act i vi t y of a demol i t i on cont r act or , t he def endant , wor ki ng
on adj acent pr emi ses t hr ough whi ch r an t he pl ai nt i f f ' s el ect r i ci t y
suppl y cabl e . The def endant ' s submi ssi on t hat non- physi cal l oss
as such was i r r ecover abl e i n negl i gence was r ej ect ed by t he l ear ned
j udge . The aut hor i t i es suppor t i ng t he ol d r ul e had, he sai d, been
over r ul ed i n Hedl ey Byr ne. Accor di ngl y, damages wer e awar ded
t o t he pr i nt er .

Subsequent cases, however , went t he ot her way . I n The

Wor l d Har mony" t he pl ai nt i f f was a t i me- char t er er who suf f er ed
l oss when t he shi p he had char t er ed was negl i gent l y r ammed by
t he def endant ' s shi p . The cour t appl i ed t he ol d aut hor i t i es begi n-
ni ng wi t h Cat t l e v . St ockt on Wat er wor ks Lt d. and S. A. de Re-

mor quage d Hél i ce v. Bennet t s and r ej ect ed t he cl ai m. Hedl ey

Byr ne was ment i oned but not pr essed i n ar gument . The l ear ned
j udge sai d i t was not r el evant , bei ng a case " ver y much near er
cont r act t han t or t " . " ' So, t oo, i n Wel l er & Co. v . Foot and

Mout h Di sease Resear ch I nst i t ut e . " Ther e t he pl ai nt i f f s wer e
auct i oneer s i n a l i vest ock mar ket and t hey sought t o r ecover t he
f i nanci al l oss t hey suf f er ed when t hei r mar ket was f or ced t o
cl ose because of an epi demi c caused by t he escape of a vi r us f r om
t he def endant ' s pr emi ses . The l ear ned j udge had t o assume f or
t he pur poses of t he i ssue of l aw i nvol ved t hat t he l oss was f or e-
seeabl e . On t he st r engt h of t he ol d aut hor i t i es he di smi ssed t he
cl ai m, sayi ng t hat Hedl ey Byr ne had not al t er ed t he pr oposi t i on
t hat wher e t he dut y i s based on f or eseeabi l i t y t he l aw r ef er s t o

5' Supr a, f oot not e 2 .

" Or Konst ant i ni di s v. Wor l d Tanker s Cor p . , [ 19671 P. 341, [ 19651 2
Al l E. R. 139 .

" I bi d. , at p. 362 ( P. ) .
" Supr a, f oot not e 11 .
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f or eseeabi l i t y of di r ect i nj ur y t o per son or pr oper t y, not t o a bar e
f i nanci al i nt er est . Hedl ey Byr ne di d not deci de, he sai d, t hat f or e-
seeabi l i t y of economi c l oss wi t hout mor e aut omat i cal l y gi ves r i se
t o a dut y of car e . Tr ue, but t he l ear ned j udge ought t o have t ol d
us what mor e t he l aw does r equi r e t o est abl i sh a dut y t o avoi d
economi c l oss . "

Wel l er ' s case does, however , go t hi s f ar : i t est abl i shes t hat once
t he f act s of a case gi ve r i se t o a dut y of car e on t he pr i nci pl e of
f or eseeabl e damage t o per son or pr oper t y, t hen t hat dut y may be
br eached and an act i on f or economi c l oss may be mai nt ai ned
not wi t hst andi ng t hat no act ual physi cal damage was suf f er ed . But
t hi s vi ew mer el y per pet uat es t he dogmat i c physi cal - economi c l oss
di st i nct i on i n a di f f er ent way . I t has l i t t l e t o commend i t sel f . As
an al t er nat i ve t o or r est r i ct i on of t he t er ms of Hedl ey Byr ne i n
t he f i el d of economi c negl i gence Wel l er ' s case has been expr essl y
di sappr oved, r i ght l y i n our vi ew, i n one i mpor t ant Canadi an case
t o whi ch we r et ur n l at er : Ri vt ow Mar i ne Lt d . v . Washi ngt on
I r on Wor ks . "

I n a number of subsequent Engl i sh deci si ons Wel l er ' s case
has been r el i ed on as aut hor i t y f or t he pr oposi t i on t hat f or eseeabl e
physi cal har m i s t he one and onl y pr er equi si t e t o l i abi l i t y i n negl i
gence ; di scussi on of t he Hedl ey Byr ne pr i nci pl es, consequent l y,
has been ef f ect i vel y shor t - ci r cui t ed. Thus, i n El l i ot v. Si r Rober t
McAl pi ne and Sons, Lt d . , " a demol i t i on cont r act or who dr opped
a pi ece of concr et e t hr ough t he si dewal k, damagi ng an under -
gr ound t el ephone j unct i on box, was hel d not t o be l i abl e f or t he
pr of i t s l ost by t he pl ai nt i f f whose busi ness i n t he adj acent of f i ce
was ent i r el y dependent on t he use of t he t el ephone but had not
suf f er ed physi cal damage of any ki nd. And i n Mar gar i ne Uni on
G. m. b . H. v . Cambay Pr i nce St eamshi p Co . Lt d. , " wher e t he de-
f endant was a shi pper who negl i gent l y f ai l ed t o f umi gat e t he hol d
of hi s shi p ( wi t h t he r esul t t hat i t became i nf est ed wi t h cock-
r oaches whi ch damaged t he car go i n t he cour se of t he voyage) ,
t he pl ai nt i f f , who bought t he car go dur i ng t he voyage not _knowi ng
of t he damage whi ch was occur i ng, was hel d t o have no l egal
r emedy . Why? Because by t he cont r act of sal e, pr oper t y i n t he
car go di d not pass t o t he pl ai nt i f f unt i l t he end of t he voyage ;

s° He was cont ent t o say onl y t hat f or eseeabi l i t y of economi c har m does
not aut omat i cal l y gi ve r i se t o l i abi l i t y . The unf or t unat e r esul t of t hi s has
been t hat Wel l er ' s case i s f r equent l y t aken as aut hor i t y f or t he much wi der
Pr oposi t i on t hat pur e economi c l oss i s al ways i r r ecover abl e i n negl i gence .
I n one br i ght except i on a Canadi an j udge cut t hr ough t hi s conf usi on at a
st r oke : Ri vt ow Mar i ne v. Washi ngt on I r on Wor ks, supr a, f oot not e 4 ( B. C.
S. C. ) .

s' I bi d . , at p. 127 . But see t he B. C. Cour t of Appeal deci si on i n t hi s
case. i nf r a, f oot not e 183 .

sa Supr a, f oot not e 12.
sa [ 19691 1 Q. B . 219, [ 19671 3 Al l E. R. 775 .
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wi t hout pr oper t y i n or possessi on of t he car go at t he t i me t he
damage occur r ed no dut y of car e coul d be owed t o t he pl ai nt i f f . "
The j udge agr eed wi t h " ever y wor d" i n Wel l er ' s case.

I n t he same way i n El ect r ochr ome Lt d. v . Wel sh Pl ast i cs Lt d. , "
i t was hel d t hat no cause of act i on ar ose wher e t he def endant
negl i gent l y dr ove hi s mot or vehi cl e i nt o a f i r e hydr ant causi ng
t he pl ai nt i f f ' s adj acent f act or y t o l ose a day' s pr oduct i on. Agai n
t he l oss was dar nnum si ne i nj ur i a because of t he ol d physi cal -
economi c l oss di st i nct i on as car r i ed f or war d by Wel l er ' s case .

The next Engl i sh case i n t hi s l i ne, Br i t i sh Cel anese, Lt d . v .
t 1 . H. Hun t ( Capaci t or s) , Lt d. , " mar ks a ki nd of t ur ni ng poi nt ,
a bel at ed r ecogni t i on t hat i n some cases economi c l oss mi ght be
r ecover abl e . Ther e, a pi ece of met al f oi l was car r i ed by t he wi nd
f r om t he def endant ' s pr emi ses and i t l anded, as i t had on a pr e-
vi ous occasi on, on an el ect r i ci t y sub- st at i on causi ng a power f ai l ur e
i n t he pl ai nt i f f ' s f act or y a shor t di st ance away . Because t her e was
an el ement of physi cal damage t o t he pl ai nt i f f ' s pr oper t y ( mol t en
met al sol i di f i ed i n t he machi ner y and i n due cour se had t o be
chi pped away) , t he l ear ned j udge was abl e t o i mpose l i abi l i t y f or
t he consequent i al l ost pr of i t s on t hat basi s wi t hout havi ng t o " at -
t empt t o el uci dat e t he pr obl em whet her t he deci si on of t he House
of Lor ds i n Hedl ey Byr ne has over r ul ed, or qual i f i ed, a l ong l i ne
of aut hor i t i es of whi ch Cat t l e v . St ockt on Wat er wor ks i s pr obabl y
t he ear l i est , commonl y r el i ed upon t o suppor t t he pr oposi t i on
t hat mer e economi c l oss i s i r r ecover abl e i n an act i on f or negl i -
gence" . " He di d say, however , t hat t he Canadi an case of Seaway
Hot el s, Lt d, v . Gr agg ( Canada) , Lt d. , " whi ch f or t he f i r st t i me
had come t o t he at t ent i on of t he Engl i sh cour t s, " i s a most per -
suasi ve aut hor i t y f or t he pr oposi t i on t hat t hose who wor k on or
near el ect r i c power cabl es owe a dut y of car e t o t hose whomt hey
shoul d r easonabl y f or esee ar e l i kel y t o be i nj ur i ousl y af f ect ed by
what t hey do" . " '

I n t he Seaway Hot el s case, whi ch was deci ded bef or e Hedl ey
Bor ne, t he def endant , whi l st i nst al l i ng a gas mai n, cut t hr ough an
under gr ound el ect r i ci t y l i ne f eedi ng t he pl ai nt i f f ' s hot el whi ch was
about one mi l e away . The pl ai nt i f f cl ai med damages f or ( a) t he
spoi l age of r ef r i ger at ed f ood and ( b) l ost pr of i t s i n t he di ni ng

r oom, cockt ai l bar and i n t he r ent al of r ooms . At t he t r i al , counsel
f or t he def endant submi t t ed t hat damages under beadi ng ( b) wer e

i r r ecover abl e . He ci t ed t he ol d aut hor i t i es begi nni ng wi t h Cat t l e
v . St ockt on Wat er , vo, - ks i n suppor t . The l ear ned j udge r ej ect ed

6 ' Thi s case i s cr i t i ci zed i n James, The Fal l aci es of Si mpson v . Thom-
son, [ 1971] l vl or . L . Rev . 149 .

ss Szt pr a, f oot not e 11 .
66 [ 19691 1 W. L . R. 959 .
s' 1T7i d. , at p. 966 .
63 Apr o, f oot not e 2 .

	

saa Supr a, f oot not e 66 . at p . 966 .
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t hat ar gument , however , and i mposed l i abi l i t y under bot h heads .
Hi s j udgment was uphel d on appeal . Sur pr i si ngl y, t he Cour t of
Appeal of Ont ar i o appl i ed t he gener al pr i nci pl es of negl i gence
wi t hout dwel l i ng at al l on t he di st i nct i on bet ween t ypes of damage .
Lai dl aw J . A. sai d : "

I n t hi s case, appl yi ng t he pr i nci pl e as was st at ed i n Bol t on v. St one,
i t i s qui t e cer t ai n t hat t he i nj ur y f or whi ch cl ai m i s made i n t hi s case
was i nj ur y t hat was l i kel y t o f ol l ow f r om t he i nt er f er ence wi t h t he
el ect r i c duct . I t was i nj ur y whi ch ought r easonabl y t o have been f or e-
seen, by t he def endant s.

Thi s case was f ol l owed shor t l y by a comment , wi t h whi ch we
agr ee, t hat l i abi l i t y f or economi c l oss cannot be adequat el y con-
t r ol l ed by means of t he Bol t on v . St one ( f or eseeabi l i t y) pr i nci pl e
al one. "

The end, f or t he t i me bei ng, of t he l i ne of cases i n Engl and
r el at i ng t o negl i gent damage t o publ i c ut i l i t y suppl i es i s S. C. 1+11.
( Uni t ed Ki ngdom) Lt d . v . W. J. Whi t t al and Son Lt d. " An engi -
neer i ng cont r act or ( t he def endant ) , whi l st . car r yi ng out oper at i ons
i n t he r oad i n f r ont of t he pl ai nt i f f ' s f act or y, cut t hr ough an el ec-
t r i ci t y cabl e causi ng t he l oss of a f ul l day' s pr oduct i on. The f ac-
t or y owner sued i ni t i al l y onl y f or hi s l ost pr of i t s, but ast ut el y
amended hi s cl ai m t o say t hat some physi cal damage t o pr oper t y
had occur r ed as wel l . The t r i al j udge f ound t he case i ndi st i ngui sh-
abl e f r om t he Seaway Hot el s case" and i n a si mi l ar way he pr e-
f er r ed t o r el y on gener al pr i nci pl es r at her t han ar bi t r ar y di st i nc-
t i ons bet ween t ypes of l oss . The pl ai nt i f f ' s counsel submi t t ed at
t he t r i al t hat af t er Hedl ey Byr ne an act i on i n such ci r cumst ances
was mai nt ai nabl e " even i f pecuni ar y l oss by way of l oss of pr of i t
f r om i nt er r upt i on of t he suppl y of power was al one al l eged as i t
was i n t he or i gi nal st at ement of cl ai m" . He conceded t he poi nt
est abl i shed i n Wel l er ' s case : " Ther e must be some connect i on
bet ween pl ai nt i f f and def endant ot her t han mer e f or eseeabi l i t y of
damage by way of pecuni ar y l oss" . What el se t hen? He suggest ed
t hat i n t hi s case pl ai nt i f f and def endant wer e " i n cl ose pr oxi mi t y
i n days when i ndust r y depended on el ect r i ci t y i n an i ndust r i al
ar ea and t her e was a dut y t o t ake car e t o avoi d unj ust i f i abl e act s
whi ch- woul d l ead di r ect l y t o power bei ng cut of f wi t hout war ni ng" .
Thesi ger J . i n ef f ect accept ed t hese submi ssi ons . Whet her or not
t he pl ai nt i f f suf f er ed " physi cal har m" was r el evant , he sai d, but i t
was not an excl usi ve t est . Absol ut el y r i ght , we suggest . but l ook
at t he st r uggl e t hat f ol l ows . Ot her r el evant consi der at i ons i n hi s
opi ni on wer e, ( 1) t he degr ee of f or eseeabi l i t y of t he pl ai nt i f f ' s

se 17 D. L. R. ( 2d) , at p . 266 .
' " B. H. Hai nes ( 1961) , 19 U. T. Fac . L. Rev . 191 .
' L Supr a, f oot not e 2 . But see now Spar t an St eel v . Mar t i n & Co . , [ 19721

3 W. L. R. 502 . Thi s case was r epor t ed t oo l at e f or consi der at i on her e .
I I bi d. , at p . 1028 ( W. L. R. ) .
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l oss, t hat i s, whet her i t was " al most cer t ai n" or mer el y " pr obabl e" ,
or was " a nat ur al and pr obabl e" or a " di r ect " r esul t of t he act ,
( 2) t he degr ee of causat i on, t hat i s, whet her t he consequences
wer e " i mmedi at e" or " di r ect " or " nat ur al and pr obabl e" or
" r emot e" and ( 3) t he degr ee of pr oxi mi t y bet ween t he par t i es .
He di st i ngui shed Wel l er ' s case and t he ot her s f ol l owi ng i t
as cases wher e t he economi c l oss was not " r easonabl y wi t hi n
one' s cont empl at i on" by whi ch he meant i t was not " r eadi l y
f or eseeabl e" . I n t he end Thesi ger J . i mposed l i abi l i t y on t he basi s
of t hese gener al t est s and was t her eby abl e t o avoi d t he over r i d-
i ng ef f ect of t he physi cal - economi c l oss di st i nct i on . He was al so
abl e t o i ndi cat e how l i abi l i t y coul d be cont r ol l ed whi ch, i f based
onl y on " mer e f or eseeabi l i t y of economi c l oss" , mi ght be i nade-
quat el y cont r ol l ed . Hi s suppl ement ar y t est s may be i nconcl usi ve
i n t hemsel ves, and per haps i nappr opr i at e and t oo compl ex ever
t o be adopt ed . But t he r ecogni t i on of t he need f or suppl ement ar y
t est s i n t hi s t ype of case i s an i mpor t ant st ep f or war d . The sear ch
i s, at l east , under way .

I n many ways t he Cour t of Appeal j udgment s, al t hough af -
f i r mi ng t he deci si on of t he t r i al j udge, ar e l ess sat i sf act or y . Wi nn
L. J . t ook t he l aw a st ep backwar ds . Havi ng exami ned t he pr oposi -
t i on t hat l i abi l i t y shoul d be based on mer e f or eseeabi l i t y of eco-
nomi c l oss he sai d t hat , as a pr i nci pl e of l i abi l i t y, i t was ( 1) f ar
t oo wi de and ( 2) not est abl i shed by Hedl ey Byr ne. Tr ue, but
t hen i nst ead of consi der i ng possi bl e suppl ement ar y t est s, " he f el l
back on t he ol d dogmat i c excl usi on :

[ Al par t f r om t he speci al case of i mposi t i on of l i abi l i t y f or negl i gent l y

ut t er ed f al se st at ement s, t her e i s no l i abi l i t y f or uni nt ent i onal negl i gent

i nf l i ct i on of any f or m of economi c l oss whi ch i s not i t sel f consequent i al

upon f or eseeabl e physi cal i nj ur y or damage t o pr oper t y . "

Lor d Denni ng M. R. , on t he ot her hand, sai d t hat t he act i on f or
l oss of pr of i t " shoul d not depend on t he chance whet her mat er i al
damage was done as wel l " . And he r ecogni zed t he di st i nct i on be-
t ween f or eseeabi l i t y of economi c l oss as a necessar y condi t i on of
l i abi l i t y, whi ch i t i s, and a suf f i ci ent condi t i on, whi ch i t i s not . But

he of f er ed ver y l i t t l e gui dance as t o what woul d be r egar ded as
suf f i ci ent . That , he sai d, was a mat t er of pol i cy . The usual r ul e
was, he accept ed, t hat pur e economi c l oss cannot be r ecover ed
because i n most cases t hi s woul d put t oo gr eat a bur den on one
per son, f or i nst ance, t he cont r act or who by mi schance or negl i -
gence cut s an el ect r i c cabl e and st ops many f act or i es f r omwor ki ng

as a r esul t . But i n except i onal cases ( such as Hedl ey Byr ne and

93 He di d not consi der , f or exampl e, what pr i nci pl e of l i abi l i t y was

est abl i shed by Hedl ey Byr ne . See, i nf r a, ss . VI and VI I .
° a [ 19711 1 Q. B . 337, at p. 352 .
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Gr eyst oke Cast l e) he sai d, economi c l oss i s t he " i mmedi at e con-
sequence of t he negl i gence and i s r ecover abl e accor di ngl y" .

Seei ng t hese except i onal cases you may wel l ask : How ar e we t o say
when economi c l oss i s t oo r emot e or not ? Wher e i s t he l i ne t o be dr awn?
Lawyer s ar e cont i nual l y aski ng t hat quest i on . But t he j udges ar e never
def eat ed by i t . We may not be abl e t o dr aw t he l i ne wi t h pr eci si on, but
we can al ways say on whi ch si de of i t any par t i cul ar case f al l s. . . .
Wher e, agai n, i s t he l i ne t o be dr awn? Onl y wher e " i n t he par t i cul ar
case t he good sense of t he j udge deci des' : ° s

And he r ef er s us onl y t o case l aw f or gui dance, whi ch at pr esent
i s not much hel p.

uckl y L. Y . , t he t hi r d appel l at e j udge, emphasi zed t hat t he
pur e economi c l oss i ssue di d not ar i se i n t hi s case as t he pl ai n-

t i f f ' s counsel by t hi s t i me had conf i ned hi s cl ai m f or economi c

l oss t o such l oss as f l owed di r ect l y f r om physi cal i nj ur y, and so
t he j udge pr ef er r ed not t o di scuss t he wi der i ssue . He agr eed wi t h
Lor d penni ng t hat t he Seaway Hot el s case ( wher e " t he damaged

cabl e suppl i ed onl y one est abl i shment " ) was r i ght l y deci ded " at

l east so f ar as damage t o f ood was concer ned" , and he agr eed

al so t hat counsel f or t he def endant was wr ong i n hi s cont ent i on

t hat t he l aw of negl i gence, l i ke t r espass, i s concer ned onl y t o

pr ot ect a per son f r om i nvasi on t o hi s pr oper t y . or hi s physi cal

per son . ' '

' s I bi d . , at p. 346.
71 Jbi d. , at p. 357.

The pr esent posi t i on, t her ef or e, i s hi ghl y ambi val ent . Not hi ng i s

cer t ai n. On t he one hand t her e i s suppor t , especi al l y i n t he j udg-

ment of Wi nn L. L . above, f or t he pr oposi t i on t hat t he ol d r ul e
l i ves on i n al l but t he negl i gent st at ement cases . On t he ot her hand,
i t i s ar guabl e t hat t he r ul e i s gone and i s r epl aced by a posi t i ve

t est of l i abi l i t y : t hat a dut y t o t ake car e t o avoi d economi c l oss

ar i ses wher e t he l oss i s " r easonabl y f or eseeabl e" ( Seaway Hot el s

case) or i s " r easonabl y wi t hi n one' s cont empl at i on" or " r eadi l y

f or eseeabl e" ( S. C. M. : t r i al j udge) or wher e t he l oss i s t he " i m-

medi at e consequence of t he negl i gence" ( S. C. M. : Lor d penni ng).
But i n t hese cases t her e i s no r eal agr eement as t o t he t er ms of t he

gener al t est . Nor i s t he ar ea of i t s oper at i on at al l cl ear .

Thi s conf usi on woul d be enough by i t sel f t o r ender t he l aw

unsat i sf act or y . But t he pr obl em i s deeper t han mer e conf usi on.

The suggest ed t est s ar e t hemsel ves obj ect i onabl e . I t has l ong been

r ecogni zed t hat a deci si on on t he dut y of car e i ssue i n cases such

as t hese ul t i mat el y r est s on a pol i cy deci si on based on compet i ng

soci al and economi c f act or s ; i t i s t he out come of a val ue j udgment

t hat t he pl ai nt i f f ' s i nt er est whi ch has been i nvaded i s deemed
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wor t hy of l egal pr ot ect i on . " The r eal quest i on i s whet her soci et y
i s pr epar ed t o bur den member s of t he communi t y wi t h t he r espon-
si bi l i t y of account i ng f or t he l oss of ot her s i n gi ven si t uat i ons . I t i s
t her ef or e ot i ose and mi sl eadi ng t o seek t he answer i n such con-
cept s as " f or eseeabi l i t y" i n t he dut y i ssue, or " r emot eness" or
" i mmedi at e consequence" i n t he causat i on i ssue . Whet her one
chooses causat i on or dut y as t he oper at i ve cont r ol devi ce ( and
dut y i s pr ef er abl e because i t di sgui ses t he " cr eat i ve l egi sl at i ve
pr obl em" l ess easi l y) t he r eal det er mi nant s l i e bur i ed wel l bel ow
t he sur f ace. " These f or mul ae f ocus one' s at t ent i on on r i sk and
on t he causal connect i on, t hey do not f ocus di r ect l y on t he ques-
t i on who ought t o bear t he r i sk . As a r esul t many r el evant f act or s
ar e of t en l ef t , t o t he l aw' s det r i ment , unr esear ched, unar gued,
and bur i ed wi l l y- ni l l y i n t he cour t s' j udgment under t he cover of
t er ms such as f or eseeabi l i t y, r emot eness or publ i c pol i cy .

The al t er nat i ve r ul e, t hat i s, t o r ej ect al l suppl ement ar y t est s
and t her ef or e t o excl ude al l pur e economi c l oss wi t h t he except i on
of t he nar r ow Hedl ey Byr ne si t uat i on, i s al so obj ect i onabl e . Ad
mi t t edl y t he l aw must f i nd some way of excl udi ng l i abi l i t y i n t he
case, f or exampl e, wher e a mi nor acci dent by an i ndi vi dual near
an el ect r i c suppl y causes a l oss of pr of i t s t o hundr eds of f act or y
owner s . The bur den woul d be an unf ai r one, and t he suf f er i ng of
t he f act or y owner s woul d not amount t o much anyway . They
coul d pass t he l oss on t o t hei r cust omer s . No one woul d expect
l i abi l i t y i n such ci r cumst ances . But t o deny l i abi l i t y on t he basi s
t hat t he l aw knows of no dut y t o avoi d f or eseeabl e economi c l oss
i s unnecessar i l y cr ude . I t i nvol ves shut t i ng out al l ot her cases
wher e t he el ement of physi cal i nj ur y i s mi ssi ng r egar dl ess of t hei r
mer i t s . A cour t woul d have t o deny l i abi l i t y, f or exampl e, even
wher e t he l oss i s suf f er ed by t he pl ai nt i f f and no one el se, wher e
t he pl ai nt i f f i s a si ngl e smal l busi ness unabl e t o absor b or spr ead
t he l oss and wi t h no choi ce but t o r el y on t he compet ence of t he
def endant , wher e t he conduct of t he def endant i s gr ossl y negl i gent
and unj ust i f i abl e, wher e t he def endant has pr evi ousl y gi ven an
expr ess under t aki ng t hat he wi l l not damage t he suppl y, or he

° ' See Donoghue v. St evenson, supr a, f oot not e 11, at p . 605 ( Lor d Mac-

mi l l an) ; Nova Mi nk v . T. C. A. , [ 19511 2 D. L . R. 241, at p. 256, per Mac-

Donal d J . ; Gr een . The Dut y Pr obl em i n Negl i gence Cases ( 1928) , 28 Col .

L. Rev . 1014 ; Wi l l i ams, The Foundat i on of Tor t i ous Li abi l i t y ( 1939) , 7

Camb . L. J . 111 : Lawson, The Dut y of Car e i n Negl i gence : A Compar a-

t i ve St udy ( 1947) , 22 Tul ane L . Rev . 111 ; Wr i ght , The Law of Tor t s 1923-

1947 ( 1948) , 26 Can . Bar Rev . 46 ; Mor i son, A Re- exami nat i on of t he

Dut y of Car e ( 1948) , 11 Mod. L. Rev. 9 ; Fl emi ng, op. ci t . , f oot not e 10 ;

Di as, The Dut y Pr obl em i n Negl i gence, [ 19551 Camb. L . J . 198 ; Gr een,

For eseeabi l i t y i n Negl i gence Law ( 1961) , 61 Col . L. Rev. 1401 ; Symmons,

The Dut y of Car e i n Negl i gence : Recent l y Expr essed Pol i cy El ement s

( 1971) , 34 Mod. L. Rev . 394 ; Li nden, Down wi t h For eseeabi l i t y : Of Thi n

Skul l s and Rescuer s ( 1969) , 47 Can . Bar Rev. 545 .

' Wr i ght , op . ci t . , i bi d.; Fl emi ng, op. ci t . , Wd.
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r epeat s t he damage at i nt er val s, or he has i nsur ed agai nst t he r i sk
and has t ol d t he pl ai nt i f f so. I n t hi s sor t of case, j ust i ce demands
a r emedy and t he l aw shoul d be equi pped t o r espond.

VI

Bef or e t he ol d r ul e can be ef f ect i vel y i nt er r ed a new pr i nci pl e
t o cont r ol l i abi l i t y i n economi c l oss cases shoul d be est abl i shed.

Then t he l aw of negl i gence wi l l be abl e t o advance i n t hi s ar ea
wi t h consi st ency and, i f t he pr i nci pl e i s t he r i ght one, wi t h j ust i ce.

The new pr i nci pl e shoul d be f l exi bl e and br oad enough t o t ake
i nt o account al l t he var i ous f act or s whi ch ar e at pr esent consi der ed
by anyone who i s concer ned pr i mar i l y t o al l ocat e i n a j ust way

t he r i sks i n a gi ven si t uat i on, t hi s bei ng t he pr i mar y concer n of t or t
l aw t oday . " The pr i nci pl e shoul d, f or exampl e, encour age open

consi der at i on of t he ar gument s f or and agai nst t he cl ai m t hat a
gi ven economi c i nt er est i s wor t hy of l egal pr ot ect i on . And i t
shoul d encour age consi der at i on of t he f ai r ness of or der i ng t he
def endant t o compensat e t he pl ai nt i f f , t hat i s, met hods of " l oss

spr eadi ng" i ncl udi ng t he i nsur abi l i t y of t he l oss shoul d be con-

si der ed t oget her wi t h t he el ement of f aul t i n t he def endant ' s con-

duct . The t r adi t i onal concept of f or eseeabi l i t y of r i sk as devel oped
f r om Donoghue v . St evenson i s suf f i ci ent t o dr aw t oget her t hose
f act or s necessar y f or det er mi nat i on of f aul t , but t he new pr i nci pl e

must be based on a br oader concept because f aul t i s no l onger an

excl usi ve cr i t er i on i n t he l aw of negl i gence. As t he par amount

consi der at i on f aul t i s i n t he pr ocess of bei ng super seded by " r eason-

abl e cover abi l i t y of r i sk" ; bl ame i s bei ng super seded by r esponsi -

bi l i t y . " I f concept s ar e t o be used at al l ( and t he l aw can har dl y

di spense wi t h t hem) we suggest t hat an obj ect i ve concept of soci al

r esponsi bi l i t y be adopt ed, r esponsi bi l i t y, t hat i s, i n t he sense of
answer abi l i t y or account abi l i t y f or l oss . " I f , i n a case wher e

79 " [ Tl he l aw of t or t may be sai d t o be concer ned wi t h t he al l ocat i on or
r edi st r i but i on of t hose l osses whi ch ar e bound t o occur i n our soci et y. " :
Wi nf i el d and Jol owi cz on Tor t ( 1971) , p. 1 . " Thi s change of emphasi s
f r om l oss- shi f t i ng t o t he l oss- spr eadi ng f unct i on of t or t l aw i s bound t o
modi f y much of t he convent i onal t hought concer ni ng t he so- cal l ed at t r i bu-
t i on of l egal r esponsi bi l i t y . " : Fl emi ng, Mor e Thought s on Loss Di st r i bu-
t i on ( 1966) , 4 Osgoode Hal l L. J . 161, at p . 163 ; and see Fl emi ng, I nt r o-
duct i on t o t he Law of Tor t s ( 1967) .

so " Reasonabl e cover abi l i t y of r i sk" was f ound by t he Engl i sh Law
Commi ssi on t o be a gener al pr i nci pl e of l i abi l i t y ( " al t hough i t i s admi t t edl y
i l l - def i ned i n scope" ) under l yi ng some of t he exi st i ng negl i gence cases
concer ni ng i ndependent cont r act or s : Ci vi l Li abi l i t y f or Danger ous Thi ngs
and Act i vi t i es, Law Com. No . 32 ( 1970) , at p . 5 ; i nf r a, f oot not e 145 . See
al so Ehr enzwei g, Negl i gence wi t hout Faul t : Tr end Towar ds an Ent er pr i se
Li abi l i t y f or I nsur abl e Loss ( 1951) , r epr oduced at ( 1966) , 54 Cal . L. Rev.
1422 ; Hadden, Cont r act , Tor t and Cr i me : The For ms of Legal Thought
( 1971) , 87 L. Q. Rev. 240 .

" For a l i ngui st i c anal ysi s of t he t er m see Har t , Var i et i es of Respon-
si bi l i t y ( 1967) , 83 L. Q. Rev. 346 .
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causes f i nanci al l oss t o P, t he l aw wer e t o consi der t he r el at i on-
shi p bet ween t he par t i es and ask whet her i n t he gi ven set t i ng D
must be t aken, as a r easonabl e man, t o have assumed r esponsi bi l i t y
f or t he l oss, t hen sur el y t he r el evant f act or s woul d emer ge . The
cut - of f poi nt of l i abi l i t y as wel l as t he r equi r ed st andar ds of car e
coul d t hen be l ai d down i n accor dance wi t h gener al not i ons of
r esponsi bi l i t y i n soci et y . The f act or s r el evant t o r easonabl e f or e-
seeabi l i t y ( and f aul t wi t h i t ) coul d t her eby be mi ni mi zed whi l e
t he f act or s whi ch a t hought f ul j udge al ways has i n t he back of hi s
mi nd anyway, such as t he i nsur ance posi t i on, " coul d be br ought
f or war d f or l egi t i mat e di scussi on, ar gument and open cr i t i ci sm.

I n t he f i r st gr oup of economi c l oss cases di scussed above we
saw how j udges have been sear chi ng, wi t hout much success, f or
a suppl ement ar y pr i nci pl e of l i abi l i t y, mer e f or eseeabi l i t y bei ng
so obvi ousl y i nadequat e, and how t he l aw i n consequence has be-
come i nconsi st ent and conf usi ng. I n t he ot her gr oup of cases t o
whi ch we now t ur n t he posi t i on t hat economi c l oss i s r ecover abl e
has gener al l y been accept ed and t he cour t s have t o some ext ent
f ound gui dance i n an undevel oped concept of r esponsi bi l i t y . We
shal l suggest t hat t he cases whi ch f ol l ow may be used as t he basi s
of a much needed pr i nci pl e whi ch we woul d put i n t hese t er ms ( r e-
t ai ni ng f or eseeabi l i t y f or t he t i me bei ng) : a per son shoul d be
bound by a l egal dut y of car e t o avoi d causi ng economi c l oss t o
anot her i n ci r cumst ances wher e a r easonabl e man i n t he posi t i on
of t he def endant woul d f or esee t hat ki nd of l oss and woul d assume
r esponsi bi l i t y f or i t .

Li abi l i t y on t he basi s t hat a man, by hi s posi t i on or hi s conduct or
bot h, assumes and accept s cer t ai n obl i gat i ons, dut i es or r esponsi -
bi l i t i es goes some way back i n t he l aw. " As " t r espass on t he case"
devel oped act i ons f or br each of an obl i gat i on of t hi s sor t wer e
usual l y br ought , not i l l ogi cal l y, i n an act i on " on t he case" f or
assumpsi t . The l egal r esponsi bi l i t y f or negl i gence of i nnkeeper s,
ar t i sans, of f i ce hol der s and pr of essi onal men as wel l as t hose
who made ad hoc under t aki ngs, suppor t ed or not by consi der a-
t i on, was t her eby wor ked out i n t he same moul d . Responsi bi l i t y

sz See f oot not e 143 i nf r a.
sa Mi l som, Hi st or i cal Foundat i ons of t he Common Law ( 1969) , pp .

271 et seq. and Tr espass f r om Henr y I I I t o Edwar d I I I ( 1958) , 74 L. Q.
Rev . 195 : i n par t i cul ar t he case agai nst t he Humber Fer r yman ( 1348) , t he
London Sur geon ( 1364, 1377) , t he bai l ee ( 1371, 1374) , t he r i par i an owner
who f ai l ed t o r epai r t he r i ver wal l , t he sher i f f , t he i nnkeeper ( 1368) , t he
hor se doct or ( 1369) . Our moder n cat egor i es of cont r act and t or t had a
common or i gi n i n t r espass, whi ch was not , as was once t hought t o be so,
concer ned onl y wi t h di r ect f or ci bl e i nj ur y . Nor was i t al ways an act i on of
st r i ct l i abi l i t y ; " no- negl i gence" seems t o have been an accept ed def ence i n
t he ear l y l aw. See al so Ames, Hi st or y of Assumpsi t ( 1888) , 2 Har v. L.
Rev. 1 .
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can, of cour se, be not i onal l y accept ed f or economi c l oss j ust as i t
can be f or physi cal damage. I n t he ear l y l awt her e was no mar ked
di st i nct i on pr ovi ded t he pr i mar y assumpsi t was made out . " how-
ever , when t he di st i nct i on bet ween cont r act and t or t devel oped,

t r espass moved t owar d i t s moder n meani ng of di r ect physi cal
i nj ur y and assumpsi t came t o be t hought of gener al l y i n t er ms

of cont r act as a separ at e and di f f er ent act i on. " Negl i gence as an

al l egat i on i n t he wr i t s . appear ed on bot h si des of t he l i ne, but

pr edomi nant l y on t he t r espass si de . Dur i ng t he i ndust r i al r evol u-

t i on t he f l edgl i ng i ndependent t or t of negl i gence was concer ned

over whel mi ngl y wi t h physi cal i nj ur y . Cases wher e l i abi l i t y f or

negl i gence i n t or t was based on a not i on of assumpt i on of r e-
sponsi bi l i t y pr act i cal l y di ed out . Most economi c l oss cases, i n-
cl udi ng act i ons on war r ant i es ( i n Engl and t hough not al ways i n

Amer i ca) wer e cat egor i zed as cont r act . " Never t hel ess t hi s basi s
of l i abi l i t y i n t or t was not compl et el y ext i ngui shed . The " common
cal l i ng" cases, f or exampl e, r esi st ed t he l i mi t at i ons of t he r ul es

of cont r act and st ood out as an anomal ous l i ne st r addl i ng t he

boundar y of cont r act and t or t . " Li abi l i t y was at t ached by such

wel l - wor n f or mul ae as, " ever y per son who ent er s a l ear ned pr o-

f essi on under t akes t o br i ng t o t he exer ci se of i t a r easonabl e de-

gr ee of car e and ski l l " , " and " i t i s t he dut y of ever y ar t i f i cer t o

" The speci al dut y whi ch was r el i ed on was set out , wi t h t he f act s t o
suppor t i t , i n a pr eambl e t o t he wr i t . The ear l i est such case r ecor ded,
whi ch was one of pur e economi c l oss, dat es f r om 1241 : Mi l som, Tr espass,
op. ci t . , i bi d . , p . 422, Hi st or i cal Foundat i ons, i bi d . , p. 258 .

as Mi l som, Reason i n t he Devel opment of t he Common Law ( 1965) , 81
L. Q. Rev . 496 ; Hi st or i cal Foundat i ons, i bi d. , p . 271 et seq .

ss " A mor e not abl e exampl e of l egal mi scegenat i on coul d har dl y be
ci t ed t han t hat whi ch pr oduced t he moder n act i on f or br each of war r ant y .
Or i gi nal l y soundi ng i n t or t , yet ar i si ng out of t he war r ant or ' s cônsent t o be
bound, i t l at er ceased necessar i l y t o be consensual , and at t he same t i me
came t o l i e mai nl y i n cont r act . " Not e ( 1929) , 42 Har v . L . Rev . 414. " The
sel l er ' s war r ant y i s a cur i ous hybr i d, bor n of t he i l l i ci t i nt er cour se of t or t
and cont r act , uni que i n t he l aw. " Pr osser on Tor t s ( 3r d ed. , , 1964) , p. 651 .
See St evens ( 1964) , 27 Mod . L. Rev. 121, at pp. 161- 166, and Wi l l i st on,
Li abi l i t y f or Honest Mi sr epr esent at i ons ( 1911) , 24 Haxv . L. Rev . 415 .

" " A man who pr of essed a ` common cal l i ng' , l i ke t hat of a smi t h, a
f ar r i er , an at t or ney, a sur geon, an i nnkeeper , a common car r i er , was l i abl e
f or negl i gence i n i t s per f or mance . . . and t he r ul e i s j ust as much l aw
now as i t was t hen . Such an obl i gat i on was a puzzl i ng t hi ng t o cl assi f y . The
dut y of compet ence ar ose qui t e . i ndependent l y of cont r act bet ween t he par t -
i es . " Wi nf i el d, Pr ovi nce of t he Law of Tor t ( 1931) , p . 59. See al so
Poul t on, Tor t or Cont r act ( 1966) , 82 L. Q. Rev . 346; Bagot v . St evens
Scanl an, [ 1966] 1 Q. B . 197 ( ar chi t ect : act i on based sol el y on cont r act ) ; Jar -
vi s v . Moy, [ 1936] 1 K. B . 399 ( st ockbr oker : br each of dut y ar i si ng i n-
dependent l y of t he obl i gat i on under t aken by cont r act consi der ed) ; Babcock
v . Ser vacar , [ 1970] 1 O. R. 125 ( car t est er : t or t ) ; Cent r al B. C. Pl aner s v .
Hocker ( 1970) , 10 D. L. R. ( 3d) 689 ( st ockbr oker : t or t ) ; Coat s Pat ons v.
Bi r mi ngham Cor p. ( 1971) , 69 L . G. R. 356 ( l and char ges r egi st r ar : cont r act
and t or t ) .

" Banphi er v . Phi pos ( 1838) . 8 C. & P. 475, at p . 479.
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exer ci se hi s ar t r i ght and t r ul y as he ought " . " Si mi l ar l y l i abi l i t y

on a gr at ui t ous under t aki ng sur vi ved ; t her e was st r ong aut hor i t y

behi nd i t : " I f a per son under t akes t o per f or m a vol unt ar y act he

i s l i abl e i f he per f or ms i t i mpr oper l y, but not i f he negl ect s t o per -

f or m i t . Such i s t he r esul t of t he deci si on i n t he case of Coggs v .
Ber nar d . " " On t hat basi s i n 1903 i n t he case of Baxt er & Co. v .
Jones, 91 an i nsur ance agent who under t ook wi t hout consi der at i on

t o have t he pl ai nt i f f ' s pr oper t y i nsur ed was hel d by t he Cour t of

Appeal of Ont ar i o t o be l i abl e i n negl i gence f or t he economi c

l oss suf f er ed t hr ough hi s def aul t . I n t he ci r cumst ances, i t was

sai d, t he agent had " assumed a dut y" . We woul d say now t hat

he must be hel d, as a r easonabl e man, t o have assumed r espon-

si bi l i t y f or t he f or eseeabl e economi c l oss .

The gr eat moder n aut hor i t y f or t he not i on t hat a man may

owe a dut y t o avoi d economi c l oss i n si t uat i ons wher e a r eason-

abl e man woul d assume r esponsi bi l i t y i s t he case of Hedl ey Byr ne

v . Hel l er . " The House of Lor ds r el i ed mai nl y on t hat l i ne of

negl i gence cases der i vi ng f r omt he ol d assumpsi t act i on wher e con-

t r act ual and t or t i ous pr i nci pl es over l ap. Li abi l i t y on Hedl ey Byr ne

was sai d t o depend on t he nat ur e of t he r el at i onshi p bet ween t he

par t i es . For a dut y of car e t o ar i se t her e had t o be a " speci al r el a-

t i onshi p" , and whet her or not t he r el at i onshi p was " speci al " or suf -

f i ci ent l y " pr oxi mat e" ( whi ch i s t he same t hi ng" ) was det er mi ned

not onl y by r ef er ence t o f or eseeabi l i t y ; t he pr i nci pl es der i vi ng f r om

Donoghue v . St evenson wer e sai d t o be i nadequat e . " ' The dut y was

det er mi ned i nst ead by r ef er ence t o t he not i on of assumpt i on of r e-

sponsi bi l i t y . Var i ous el ement s of t he r el at i onshi p such as t he de-

f endant ' s speci al ski l l and hi s under t aki ng t o advi se, and t he pl ai n-

t i f f ' s r el i ance wer e consi der d cumul at i vel y . These el ement s wer e t he

det er mi ni ng f act or s of t he dut y of car e, but t he si ngl e concept whi ch

$" Fi t zher ber t , Nat ur a Br evi um ( 1652 ed. ) , p . 225.
90 Skel t on v . L. & N. W. Ry. ( 1867) , L. R. 2 C. P. 631, at p . 636 . I n Coggs

v . Ber nar d ( 1703) , 2 Ld . Raym. 909, Powel l J . sai d : " The gi st of t he act i on
i s t he under t aki ng . " Thi s case has been used t o suppor t t he f ol l owi ng
pr oposi t i on : " The conf i dence i nduced by under t aki ng any ser vi ce f or an-
ot her i s a suf f i ci ent l egal consi der at i on t o cr eat e a dut y i n t he per f or mance
of i t . " See Smi t h' s Leadi ng Cases ( 12t h ed . , 1915) , p. 207, Wi l ki nson v .
Cover dal e, supr a, f oot not e 21 ; Whi t ehead v. Gr eet hai n ( 1825) , 2 Bi ng. 464.

" 1 ( 1903) , 6 O. L. R. 360 . See al so Banbur y v. Bank of Mont r eal ( 1918) ,
44 D. L . R. 234, [ 19181 A. C. 626 ; Mut ual Mge . Cor p . v . Bank of Mont r eal
( 1966) , 55 D. L. R. ( 2d) 164 ( B. C. C. A. ) .

" 2 Supr a, f oot not e 1 . See Fl emi ng, op . ci t . , f oot not e 30, p . 564 : " The
sheet anchor of a dut y of car e i s t he speaker ' s assumpt i on of r esponsi bi l i t y
f or what he says . "

" a " I r egar d t hi s pr oposi t i on as an appl i cat i on of t he gener al concept i on
of pr oxi mi t y. " I bi d, . at p. 530, per Lor d Devl i n .

" 4 " That case, t her ef or e, can gi ve no mor e hel p i n t hi s spher e t han by
af f or di ng some anal ogy f r om t he br oad out l ook whi ch i t i mposed on t he
l aw r el at i ng t o physi cal negl i gence . " I bi d. , at p. 536, per Lor d Pear ce . See,
t oo, at pp . 482, 524- 525 .
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was used t o br i ng t hemt oget her i n a concept ual t est of l i abi l i t y was
t he assumpt i on of r esponsi bi l i t y . Lor d Rei d put i t t hi s way :

Lor d

The most nat ur al r equi r ement woul d be t hat expr essl y or by i mpl i cat i on
f r om t he ci r cumst ances t he speaker or wr i t er has under t aken some
r esponsi bi l i t y . . , " s

evl i n sai d

I have had t he advant age of r eadi ng al l t he opi ni ons pr epar ed by your
Lor dshi ps and of st udyi ng t he t er ms whi ch your Lor dshi ps have f r amed
by way of def i ni t i on of t he sor t of r el at i onshi p whi ch gi ves r i se t o a
r esponsi bi l i t y t owar ds t hose who act upon i nf or mat i on or advi ce and so
cr eat es a dut y of car e t owar ds t hem. . . 9"

Wher e, as i n t he pr esent case, what i s r el i ed on i s a par t i cul ar r el at i on-
shi p cr eat ed ad hoc, i t wi l l be necessar y t o exami ne t he par t i cul ar f act s
t o see whet her t her e i s an expr ess or i mpl i ed under t aki ng of r esponsi -
bi l i t y 9'

Si nce t he essence of t he mat t er i n t he pr esent case and i n ot her s of t he
same t ype i s t he accept ance of r esponsi bi l i t y, I shoul d l i ke t o guar d
agai nst t he i mposi t i on of r est r i ct i ve t er ms not wi t hst andi ng t hat t he essen-
t i al condi t i on i s f ul f i l l ed. ' e

The wi despr ead accept ance i n t he Commonweal t h of t hi s de-

ci si on i s wel l known. " Suf f i ce i t t o say her e t hat i t has been

r ecogni zed now t hat i n a pr oper case a per son may r ecover eco

nomi c l oss caused by t he negl i gence of per sons such as banker s, " '
commi ssi on agent s, " ' r eal est at e agent s, " ' account ant s, " ' sur vey-

or s, ' " val uer s, " anal yst s, ' " " i nsur ance br oker s, " ' st ockbr oker s, " '

se I bi d. , at p. 483 . My emphasi s i n ever y case.
ss I bi d. , at p. 529 .
" I bi d. , at p. 530 .
" 3 I bi d. , at p. 531 .
" " The accumul at ed l i t er at ur e on t he case i s vol umi nous, and not al ways

l audat or y ( see, e . g. , Gor don ( 1964- 66) , 2 U. B. C. L. Rev. 113) . The l eadi ng
ar t i cl es ar e St evens, op, ci t . , f oot not e 86, and Honor 6 ( 1964) , 8 d . S. P. T. L.
284. The case i s di scussed i n St udi es i n Canadi an Tor t Law ( 1968) , i n ch.
6 ( H. 7 . Gl asbeek) .

I " Mut ual Mge. Cor p. v . Bank of Mont r eal , supr a, f oot not e 91 ; Bank of
Mont r eal v . Young ( 1967) , 60 D. L . R. ( 2d) 220 ( B. C. ) ; Goad v . Can .
I mp. Bk . of Commer ce ( 1968) , 67 D. L . R. ( 2d) 189 ( Out . ) .

" ' Ander son v . Rhodes ( Li ver pool ) Lt d . , [ 196712 Al l E. R. 850 .
i " a Dodds v. Mi l l man ( 1964) , 45 D. L. R. ( 2d) 472 ( B. C. ) . ; Hopki ns v .

But t s ( 1968) , 65 D. L. R. ( 2d) 711 ( B. C. ) ; Rei chl v . Rut her f or d- McRae
( 1965) , 51 D. L . R. ( 2d) 332 ( B. C. ) ; Bar r et t v . West , [ 1970] N. Z. L. R. 789 ;
Bango v . Hol t ( 1971) , 21 D. L. R. ( 3d) 66 ( B. C. ) .

i " 3 Candl er v . Cr ane, Chr i st mas & Co. , supr a, f oot not e 18 over r ul ed by
Hedl ey Byr ne v. Hel l er , supr a, f oot not e 1 ; Di mond Mf i ng. v . Hami l t on,
( 1969] N. Z . L . R. 609 ( C. A. ) ; cf . Domi ni on Fr eehol der s v . Ai r d, [ 1966] 2
N. S. W. R. 293 .

. " 4 Gor don v. Moen, [ 1971] N. Z . L. R. 526 ; see al so t he di scussi on of Le
Li evr e v . Goul d, supr a, f oot not e 3 i n Hedl ey Byr ne, supr a, f oot not e 1, at
p. 532 .

" " Nor t h. Val uer s : a St udy i n Pr of essi onal Li abi l i t y, [ 1965] The Con-
veyancer 186, 275 ; Dodds v. Mi l l man, supr a, f oot not e 102 .

' " " Account ant s, sur veyor s, val uer s and anal yst s ar e ment i oned i n Hedl ey
For f oot not es 107 and 108, see next page .
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gover nment empl oyees, " ' doct or s, " ' ar chi t ect s, ' ' ' car sal esmen

who under t ake t o have car s i nsur ed, ' ' ' car t est er s, " ' and dr awer s

of cheques . " ' The pr i nci pl e of assumed r esponsi bi l i t y whi ch was

at t he r oot of Hedl ey Byr ne has not , however , become f ami l i ar

and wi del y appl i ed . Thus, many cases of economi c l oss have pr o-

ceeded unnecessar i l y on t he basi s t hat t her e i s no gui di ng pr i nci pl e

and t hi s has l ed t o conf usi on and i nconsi st ency such as we have

seen above. " ' Wi t h t hat i n mi nd i t i s pr oposed t o l ook mor e cl osel y

at t he pr i nci pl e and howi t wor ks, and t hi s i s best done by exami n-

i ng some except i onal cases wher e t he pr i nci pl e r at her t han t he

bar e aut hor i t y of Hedl ey Byr ne has been used . These cases demon-

st r at e t he wi de r ange of f act or s compr ehended by t he concept of

r esponsi bi l i t y ; t hey al so gi ve some i ndi cat i on of what combi nat i ons

of t he var i ous f act or s ar e suf f i ci ent t o gi ve r i se t o an assumpt i on of

r esponsi bi l i t y and hence t o a dut y of car e . I t wi l l be appar ent t hat

t he pr i nci pl e i s capabl e of wi de appl i cat i on i n cases of economi c

negl i gence . I n t he sect i on whi ch f ol l ows, t he f act or s whi ch com-

bi ne t o gi ve r i se t o a not i onal assumpt i on of r esponsi bi l i t y wi l l be

enumer at ed as t hey appear . They ar e meant t o be i l l ust r at i ve, not

exhaust i ve .

VI I I

The f ol l owi ng f act or s wer e expr essl y consi der d i n Hedl ey Byr ne

i t sel f : ( 1) any speci al ski l l possessed by t he def endant , " ' ( 2)

Byr ne, supr a, f oot not e 1, at p. 538 wher e Lor d Denni ng' s j udgment i n

Candl er v . Cr ane, Chr i st mas & Co . , supr a, f oot not e 103, i s appr oved .
" ' Mar i anne Wi nt her v . Ar bon Langr i sh, [ 1966] E. A. R. 292 ( Kenya H.

Ct . ) ; Benson v. I bbot - Seed ( 1967) , 60 D. L . R. ( 2d) 166 ( B. C. C. A. ) ; Myer s
v . Thompson ( 1967) , 63 D. L. R. ( 2d) 476 ( Ont . ) ; Osman v . Moss, [ 1970]

1 Ll oyd' s Rep. 313 ( C. A. ) ; London Bor . Br oml ey v. El l i s, [ 1971] 1 Ll oyd' s
Rep. 97 ( C. A. ) .

1° $ Geor ge v. Dommi ck Cor p. ( 1970) , 8 D. L . R. ( 3d) 631 ( B. C. ) ; Cen-
t r al B. C. Pl aner s v . Hocker , supr a, f oot not e 87.

1° s Wi ndsor Mot or s v . Powel l Ri ver

	

( 1969) , 4 D. L. R.

	

( 3d)

	

155
( B. C. C. A. ) ( l i cence i nspect or ) ; Mi ni st r y of Housi ng and Local Gover n-
ment v . Shar p, [ 197012 Q. B . 223 ( l and char ges r egi st r ar ) ; Dut t on V. Bognor
Regi s U. D. C. , supr a, f oot not e 22 ( bui l di ng i nspect or ) .

11° Smi t h v . Auckl and Hospi t al Bd. , [ 1965] N. Z . L. R. 191 ( C. A. ) .
111 Cl ayt on v . Woodman & Son, supr a, f oot not e 47 ; Cl ay v . Cr ump,

11964] 1 W. L. R. 53 . Al t hough t hese ar e cases of physi cal i nj ur y t her e i s no
good r eason why an ar chi t ect shoul d not be r esponsi bl e f or t he f i nanci al
l oss he causes as wel l : see f oot not e 47, supr a. Not e t he ef f ect of a con-
t r act ual r el at i onshi p : Ter r ace School Bd. v . Ber wi ck ( 1963) , 38 D. L. R.
( 2d) 498 ( B. C. ) ; Bagot v . St evens Scanl an, supr a, f oot not e 87 .

" I Rei d v . Tr ader s Gener al I ns. ( 1964) , 41 D. L. R. ( 2d) 148 ( N. S. ) .
" ' Babcock v . Ser vacar Lt d. , supr a, f oot not e 87 .
114 Lr nnsden v. London Tr ust ee Savi ngs Bk. , [ 1971] 1 Ll oyd' s Rep. 114 ;

c} . t he case of t he negl i gent maker of a bi l l of l adi ng : Heskel l v . Cont i nen-
t al Expr ess, [ 1950] 1 Al l E. R. 1033, ment i oned i n Hedl ey Byr ne, supr a,
f oot not e 1, at p. 532 .

" ' See . 1V. supr a .
11° Supr a, f oot not e 1, at pp . 495 and 510 ( Shi el l s v . Bl ackbur ne, supr a,

f oot not e 21, ci t ed) .
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any under t aki ng t o appl y t hat ski l l f or t he benef i t of t he pl ai nt i f f
whi ch may be i mpl i ed f r om such f act s as t he gi vi ng of advi ce on
a subj ect i ncl uded i n t he def endant ' s ar ea of ski l l or exper t i se, 117

( 3) any ad hoc vol unt ar y under t aki ng t o do somet hi ng car ef ul l y
f or t he pl ai nt i f f ' s benef i t , " ' ( 4) t he ser i ousness of t he occasi on, " '
( 5) knowl edge on t he def endant ' s par t t hat r el i ance wi l l be pl aced
on hi s conduct , " ' ( 6) any expr ess war r ant i es gi ven by t he def end-
ant , " ' ( 7) any expr ess t er ms " agr eed" bet ween t he par t i es as t o
accept ance or di scl ai mer of r esponsi bi l i t y, " ' and ( g) t he r ewar d
i f any whi ch t he def endant ant i ci pat es . " ' On t he quest i on of what
combi nat i on of t hese f act or s woul d be suf f i ci ent t he var i ous f or -
mul at i ons di f f er ed somewhat . ] Lor d Mor r i s sai d :

[ I ] f someone possessed of a speci al ski l l under t akes, qui t e i r r espect i ve of
cont r act , t o appl y t hat ski l l f or t he assi st ance of anot her per son who
r el i es upon such ski l l , a dut y of car e wi l l ar i se . ' "

Lor d Ri d sai d t hat wher e " a r easonabl e man y knowi ng t hat he
was bei ng t r ust ed or t hat hi s ski l l and j udgment wer e bei ng r e-
l i ed on [ gi ves an unqual i f i ed answer ] he must , I t hi nk, be hel d t o
have accept ed some r esponsi bi l i t y f or hi s answer bei ng gi ven
car ef ul l y" . " ' Lor d Devl i n sai d t hat t he el ement of speci al ski l l
( or qual i f i cat i on, pr of essi on or cal l i ng) was not essent i al and
t hat i n some cases t he basi c pr i nci pl e of r esponsi bi l i t y woul d be
sat i sf i ed wi t hout i t , " ' But t hi s has si nce been chal l enged" '

I n t he case of I t ondel v . Wor sel y, " 1 t he quest i on of t he l i abi l i t y
f or pr of essi onal negl i gence of a bar r i st er i n Engl and was r ai sed
f or t he f i r st t i me i n a moder n case . The j udges qui t e commendabl y
pr ef er r ed not t o dr aw concl usi ons f r omt he absence i n t hi s case of
ei t her a cont r act ual r el at i onshi p or any physi cal damage. ®n t he
aut hor i t y of medl ey Byr ne, t hey sai d, t hese f act or s wer e no l onger
deci si ve . " ' The pr i nci pl e of assumed r esponsi bi l i t y was appl i ed

117 I bi d. , at pp. 495, 526 ( Banbur y v . Bank of Mont r eal , supr a, f oot not e
91, ci t ed) , 530 ( " gener al r el at i onshi p' ) .

111 I bi d. , at pp. 529, 530, 531 .
l l s I bi d. , at pp. 482- 483, 495, 539 .
121 I bi d. , at pp . 482, 486 ( " i mput ed knowl edge" ) .
121 I bi d. , at p. 529 .
" I I bi d. , at pp . 483, 486, 504, 530, 533, 540.
121 I bi d. , at pp . 503 ( " busi ness advant age" ) , 529 ( " r ewar d i n some i n-

di r ect f or m" ) .
124 I bi d. , at p. 502 .

	

125 I bi d. , at p . 486.
" s I bi d. , at p. 531 : " I f a def endant says t o a pl ai nt i f f : ` Let me do t hi s

f or you ; do not wast e your money i n empl oyi ng a pr of essi onal , I wi l l do i t
f or not hi ng and you can r el y on me' , I do not t hi nk he coul d escape l i a-
bi l i t y si mpl y because he bel onged t o no pr of essi on or cal l i ng, had no qual i f i -
cat i ons or speci al ski l l and di d not hol d hi msel f out as havi ng any. "

127 I n Mut ual Li f e v . Evat t , [ 1971] A. C. 793 .
121 Supr a, f oot not e 47 .
129 " And Lor d Kenyon . . . hel d i n Wi l ki nson v. Cover dal e t hat a gr at -

ui t ous act or omi ssi on coul d f ound a l i abi l i t y i n damages f or economi c i n-
j ur y by negl i gence - a vi ew of t he l aw t o whi ch i n t he case of Fi edl ey
Byr ne i t r et ur ned . . . . " [ 19691 1 A. C. 191, at p. 263, per Lor d Pear ce,
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by most of t he j udges and by vi r t ue of t he f act or s al r eady men-
t i oned of speci al ski l l , i mpl i ed under t aki ng and r el i ance, a pr i ma
f aci e case f or l i abi l i t y was made out . Lor d Upj ohn sai d :

The gener al pr i nci pl e i s t hat i f one under t akes t o per f or ma ser vi ce or t o
gi ve advi ce gr at ui t ousl y f or anot her i n ci r cumst ances i n whi ch i t i s cl ear
t hat t he ot her r el i es on t hose ser vi ces or upon t hat advi ce, t hen, gr at ui t ous
t hough t he l abour or advi ce may be, t he per f or mer of t he ser vi ces or t he
gi ver of advi ce i s l i abl e t o t he ot her i f he does so negl i gent l y, " o

But agai n, t he pr i ma f aci e case was f or t he most par t negat i ved . " '
Some f ur t her r el evant f act or s emer ged, namel y ( t o cont i nue t he
enumer at i on) : ( 9) col l at er al and cor r el at i ve obl i gat i ons and r e-
sponsi bi l i t i es dr awn not onl y f r omr el at ed ar eas of t he l aw whet her
cr i mi nal or ci vi l , st at ut e or common l aw, but al so f r om t he whol e
soci al and pr of essi onal envi r onment . Such t hi ngs as a bar r i st er ' s
dut y t o accept br i ef s r egar dl ess of t hei r sour ce and hi s over r i di ng
r esponsi bi l i t y t o t he cour t f or t he ef f i ci ent admi ni st r at i on of j ust i ce
wer e consi der ed . " ' Al so ( 10) t he admi ni st r at i on or j ust i ci abi l i t y
aspect s wer e consi der ed : dut i es of car e must be wor kabl e . " ' And
( 11) t he r egul at or y ( cor r ect i ve and pr event i ve) aspect was con-
si der ed : t he l ear ned j udges asked t hemsel ves whet her t her e was
an unmet demand f or cont r ol of pr of essi onal st andar ds i n t hi s
ar ea . They deci ded, r i ght l y or wr ongl y, t hat t her e was not . " ' As
a r esul t of t hese f act or s an advocat e, whet her sol i ci t or or bar -
r i st er , was hel d t o be i mmune i n Engl and f r om l i abi l i t y f or negl i -
gence i n cour t . But out si de t he i l l - def i ned r ol e of t he advocat e a
l awyer may i n pr i nci pl e assume r esponsi bi l i t y and on t hat basi s
owe a dut y of car e t o avoi d f or eseeabl e economi c l oss t o hi s cl i ent , '

130 I bi d. , at p . 279 . He cont i nues, at p . 280, " So pr i ma f aci e counsel
under t aki ng hi s cl i ent ' s case f al l s wi t hi n t he gener al r ul e t hat he wi l l be
l i abl e f or negl i gence. "

131 On gr ounds whi ch wer e summed up i n t he t er m " publ i c pol i cy" .
132 I bi d. , at pp. 247, 268 et seq . , 281 et seq .
133 The f ear was expr essed t hat t he pr oposed act i on woul d be pr act i cal l y

i mpossi bl e t o t r y because i t woul d be di f f i cul t t o di st i ngui sh an er r or of
j udgment f r om negl i gence, and t hat an unmanageabl e f l ood of act i ons
woul d be br ought by di sgr unt l ed cl i ent s f r om t he cr i mi nal cour t s as a ki nd
of appeal . See [ 1967] 1 Q. B . 443 ( C. A. ) .

On t he admi ni st r at i ve f act or see Gr een, The Dut y Pr obl em i n Negl i -
gence Cases ( 1928) , 28 Col . L. Rev . 1014, at p. 1034 ; and f oot not e 11,
supr a ( t he " f l oodgat es of l i t i gat i on" ar gument ) .

134 " So f ar as concer ns pr ovi di ng a spur t o t he advocat e by t he pos-
si bi l i t y of act i ons f or negl i gence, t hi s i s unnecessar y . " [ 1969] 1 A. C. 191,
at p . 272, per Lor d Pear ce .

Thi s f act or i s consi der ed i n Hadden, op. ci t . , f oot not e 80, at p. 256 :
" The pr i mar y obj ect i ve i n l ayi ng down st andar ds of conduct i s per haps
even mor e t o i nduce peopl e t o compl y wi t h t hem t han t o deal wi t h t he
si t uat i on when t hey do not . St andar ds of r easonabl e car e ar e meant t o be
obser ved . "

13' " The dut y i s owed, qui t e i r r espect i ve of cont r act . .

	

" . I bi d. , at p.
244, per Lor d Mor r i s . See al so at pp. 246- 247, 286, 293- 294 . But see Cl ar k
V. Ki r by- Smi t h, [ 1964] Ch. 506,
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I n 1Zondel v . Wor sel y, t he cour t was deal i ng wi t h a " gener al
r el at i onshi p" , t hat of bar r i st er and cl i ent . The assumpt i on of r e-
sponsi bi l i t y, t her ef or e, was der i ved mor e f r om t he st at us of a bar
r i st er t han f r om f act or s of a consensual nat ur e whi ch mi ght var y
f r om case t o case and whi ch wer e mor e i mpor t ant i n t he ad hoc
r el at i onshi p of Hedl ey Byr ne. " ' The ef f ect of consensual or
" vol unt ar y" f act or s i n t he concept of assumed r esponsi bi l i t y was
t her ef or e r educed . " ' Thi s happened agai n, qui t e pr oper l y, i n t he
next t hr ee cases t o be di scussed .

I n Mi ni st r y of Housi ng and Local Gover nment v. Shar p, " ' an
encumbr ancer who suf f er ed economi c l oss when hi s r egi st er ed
l and char ge was over l ooked i n a sear ch by t he l ocal l and r egi st r y,
sued bot h t he muni ci pal counci l who empl oyed t he negl i gent
cl er k i n t he r egi st r y and t he r egi st r ar who was by st at ut e char ged
wi t h t he over al l r esponsi bi l i t y f or keepi ng t he r egi st er . The encum-
br ancer ' s act i on agai nst t he cl er k ( and t he counci l vi car i ousl y)
was al l owed on t he basi s of f or eseeabi l i t y of l oss, a basi s whi ch
may r i ght l y be cr i t i ci zed on a number of gr ounds . " ' The act i on
agai nst t he r egi st r ar was not pr oper l y pl eaded i n negl i gence, but
t he cour t i ndi cat ed t hat had i t been so pl eaded i t woul d have been
successf ul . The f act or s suppor t i ng a cl ai m agai nst t he r egi st r ar
appear most cl ear l y i n t he j udgment of Lor d Denni ng M. R. who,
f or hi s par t , woul d have hel d t he r egi st r ar absol ut el y l i abl e .
asked, " who, t hen, i s t o bear t he l oss?" " ' and he f ound t he ans-
wer by r ef er r i ng t o ( 12) t he dut i es set out i n t he r el evant st at ut es, " '

" ' I t i s not al ways r eal i zed t hat Hedl ey Byr ne was not a nor mal banker -
cust omer ( or pot ent i al cust omer ) case. Lor d Devl i n descr i bed t he r el at i on-
shi p bet ween t he par t i es ( at p. 530) as ad hoc . I t i s submi t t ed t hat i t i s
j ust i f i abl e t o al l ow a def endant t o pr oscr i be hi s own spher e of r esponsi bi l i t y
by a " vol unt ar y" di scl ai mer onl y i n such cases of ad hoc r el at i onshi ps . I n
t he gener al r el at i onshi p cases l i abi l i t y shoul d der i ve mor e f r om st at us
consi der at i ons and t he def ence of vol unt ar y di scl ai mer of r esponsi bi l i t y
shoul d be cr i t i cal l y exami ned; t he vol unt ar y or consensual el ement of t he
assumed r esponsi bi l i t y pr i nci pl e mi ght wel l be l ef t t o wi t her away i n most
cases . See St evens, op. ci t . , - f oot not e 86, and Honor 6, op. ci t . , f oot not e 99 .
See e . g . Coat s Pat ons v . Bi r mi ngham Cor p. , supr a, f oot not e 87, wher e t he
def endant was hel d l i abl e f or t he negl i gence of i t s l and char ges r egi st r ar on
t he basi s of an under t aki ng whi ch was " i mpl i ed" i n spi t e of t he exi st ence
of an expr ess di scl ai mer of r esponsi bi l i t y ( whi ch was hel d t o negat i ve con-
t r act ual l i abi l i t y onl y) .

" ' See, [ 1969] 1 A. C. 191, at p . 281 ; al so, at p . 263, per Lor d Pear ce :
" The speci al ci r cumst ances . . . i n whi ch t he l aw wi l l i nf er an assumpt i on of
l i abi l i t y ar e t hose i n whi ch such an i nf er ence i s a f ai r r eadi ng of t he r e-
l at i onshi p i n whi ch t he par t i es st and. " ( My emphasi s) .' . . . Supr a, f oot not e 109 .

" ' See sec . V, supr a .
" ' Supr a, f oot not e 109, at p. 265 . Al t hough Lor d Denni ng' s quest i on i s

t he r i ght one i n a di f f er ent f or m, t he case di d not pr oceed on t he basi s of
t he assumed r esponsi bi l i t y pr i nci pl e . I n so f ar as t hi s pr i nci pl e r equi r es a
" vol unt ar y" el ement i t was cr i t i ci zed, f or j ust i f i abl e r easons as expl ai ned i n
f oot not e 136 supr a .

141 Bot h st at ut or y dut y and t he " sense of soci al obl i gat i on" wer e r el i ed
on i n a di f f er ent cont ext i n Hor sl ey v . MacLar en ( 1969) , 4 D. L. R. ( 3d)
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and t o ( 13) t he over al l pur pose of t he r egi st er . Fr om ( 12) he
gl eaned a st at ut or y dut y at l east t o use due di l i gence . And f r om

( 13) he concl uded t hat i t was " essent i al f or t he good wor ki ng of

t he l and r egi st r at i on syst em" t hat t he r egi st r ar shoul d bear t he l oss .

Fur t her mor e, i t was an ol d " set t l ed pr i nci pl e o£ Engl i sh l aw t hat ,

when an of f i ci al dut y i s l ai d on a publ i c of f i cer , by st at ut e or by

common l aw, t hen he i s per sonal l y r espgnsi bl e f or seei ng t hat

t he dut y i s car r i ed out " . " The moder n j ust i f i cat i on- and al ways

a f undament al f act or t o be consi der ed- i s t hat ( 14) such r espon-

si bi l i t y can easi l y be cover ed by i nsur ance or ot her wi se: " '

I t i s not i n t he l east unf ai r t o t he r egi st r ar . We wer e t ol d t hat t he
Gover nment al ways st ands behi nd t he Chi ef Land Regi st r ar and i ndemni -
f i es hi m. And t hat t he l ocal aut hor i t i es al ways i nsur e t he l ocal l and
r egi st r ar . That i s t he case her e . The act i on i s bei ng def ended by t he i n-
sur er s . They have no doubt cal cul at ed a pr emi umcommensur at e wi t h t he
r i sk of mi st ake : and shoul d, t her ef or e, be pr epar ed t o pay f or t he l oss
when i t occur s . 144

Consi der at i ons of t hi s l at t er ki nd wer e not expr essl y set out

but t hey seem t o have wei ghed heavi l y i n t he next case, Mut ual
Li f e and Ci t i zens Assur ance Co. v . Evat t . " I t was t her e hel d by
a maj or i t y i n t he Pr i vy Counci l t hat t he def endant was not l i abl e

f or negl i gent advi ce on i nvest ment s whi ch l ed t o f i nanci al l oss be-

cause hi s busi ness ( i nsur ance) di d not i nvol ve t he gi vi ng of advi ce

on i nvest ment s . Lor d Di pl ock, gi vi ng t he advi ce of t he Boar d,

sai d : '

Unl ess he car r i es on t he busi ness or pr of essi on of gi vi ng advi ce of t hat
ki nd . . . he cannot be r easonabl y hel d t o have accept ed t he r esponsi bi l i t y
of conf or mi ng t o a st andar d of ski l l , compet ence and di l i gence of whi ch

557, r ev' d . ( 1971) , 11 D. L . R. ( 3d) 277 ; see now, [ 1971] 2 Ll oyd' s Rep.
410 ( S. C. C. ) esp. Laski n J . , at p. 419: " The l egi sl at i ve decl ar at i on
of pol i cy . . . i s a f or t i f yi ng el ement i n t he r ecogni t i on of t hat [ common
l aw dut y of car e] , bei ng i n har mony wi t h i t i n a compar abl e si t uat i on. "
See al so Dut t on v . Bognor Regi s U. D. C. , supr a, f oot not e 22, at p . 299 ; Hos-
ki ns v. Jackson Gr ai n Co. ( 1953) , So. 2d 514. The ef f ect of st at ut or y dut i es
on t he common l aw dut y of car e i s exami ned i n Li nden, Tor t Li abi l i t y f or
Cr i mi nal Nonf easance ( 1966) , 44 Can . Bar Rev . 25 .

" Supr a, f oot not e 109 . at p . 266 .
143I n t heor y t he i nsur ance posi t i on i s i r r el evant . But i n pr act i ce no

sound devel opment of l i abi l i t y i n negl i gence i s made wi t hout consi der i ng
t he " cover abi l i t y" of t he r i sk, whi ch i s usual l y achi eved by l i abi l i t y i nsur -
ance . See Fr i edmann, Law i n a Changi ng Soci et y ( 2nd. ed . , 1972) ; At i yah,
Acci dent s, Compensat i on and t he Law ( 1970) ; Launchbur y v. Mor gans,
[ 1971] 2 W. L. R. 602, r ev' d, [ 1972] 2 W. L. R. 1217 ( H. L. ) ; Net t l eshi p v .
West on, [ 19711 3 W. L. R. 370 .

144 Supr a, f oot not e 109, at p. 269 .
14s Supr a, f oot not e 127. I n ( 1970) , 120 N. L. J . 1155, Negl i gent St at e-

ment s : The Wi l der ness Revi si t ed, 1 suggest a connect i on bet ween t hi s case
and t he pr i nci pl e of " r easonabl e cover abi l i t y of r i sk" whi ch appear s i n a
Law Commi ssi on ( Eng. ) r epor t , LawCom. No. 32, on a di f f er ent ar ea of
t or t l aw.

146 I bi d. , at p. 807 .
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he i s unawar e, si mpl y because he answer s t he i nqui r y wi t h knowl edge
t hat t he advi see i nt ends t o r el y on hi s answer .

Thi s addi t i onal f act or - ( 15) t he def endant ' s spher e of busi ness

or pr of essi onal exper t i se- i s undeni abl y a r el evant one whi ch

ought al ways t o be consi der ed . 1t conf i nes l i abi l i t y t o an ar ea

whi ch i s easi l y cover ed by i nsur ance. But as an over r i di ng f act or ,
as a condi t i on pr ecedent t o l i abi l i t y, i t i s open t o cr i t i ci sm. As has

been suggest ed el sewher e, i t i s not j ust i f i ed by pr ecedent : i n t he

past ad hoc under t aki ngs and war r ant i es whi ch i nduce r el i ance

have been hel d t o be suf f i ci ent . " Nor i s i t j ust i f i abl e i n pr i nci pl e :

enough ot her r el evant f act or s may be pr esent i n any one case t o

l ead a cour t unavoi dabl y t o t he concl usi on t hat a r easonabl e man

i n t hat si t uat i on woul d assume r esponsi bi l i t y f or t he r esul t i ng l oss .

Canadi an cour t s, bei ng f r ee f r om t hi s case as aut hor i t y, may wel l

f eel t hat t he mi nor i t y j udgment cont ai ns a mor e usef ul and f l exi bl e

f or mul at i on of t he assumed r esponsi bi l i t y pr i nci pl e . Lor ds Rei d

and Mor r i s sai d : . . .

And l at er : . . .

The l aw must keep i n st ep wi t h t he habi t s of t he r easonabl e man and
consi der whet her or di nar y peopl e woul d t hi nk t hey had some obl i gat i on
beyond mer el y gi vi ng an honest answer .

I n Hedl ey Byr ne t hei r Lor dshi ps wer e not l ayi ng down r ul es . They wer e
devel opi ng a pr i nci pl e whi ch f l ows, as i n al l br anches of t he t or t of negl i -
gence, f r om gi vi ng l egal ef f ect t o what or di nar y r easonabl e men habi t ual -
l y do i n cer t ai n ci r cumst ances.

We woul d agr ee wi t h t he mi nor i t y t hat a r easonabl e man i n t he

posi t i on of t he def endant i n Evat t ' s case woul d accept t he r espon-

si bi l i t y of exer ci si ng due car e when advi si ng t he pl ai nt i f f .

I n t he l at est i mpor t ant economi c l oss case i n Engl and -a cl ear
descr i pt i on i s gi ven of t he j udi ci al pr ocess i nvol ved i n f i xi ng dut i es

of car e. The case, Dut t on v. Bognor Regi s Ur ban Di st r i ct Coun

ci l , " al so i l l ust r at es agai n t he bar r enness of t he f or eseeabi l i t y

f or mul a i n t hi s ar ea . The case was about a homeowner who cl ai med

damages f or l oss r esul t i ng f r om t he f act t hat her house had been

const r uct ed ( f or a pr evi ous owner ) on unst abl e gr ound whi ch

was f or mer l y a gar bage dump . The f oundat i on subsi ded, cr acks

appear ed, and r epai r s had t o be car r i ed out . She sued bot h t he

bui l der and t he l ocal aut hor i t y, t he l at t er on t he basi s t hat i t s

bui l di ng i nspect or had been negl i gent i n appr ovi ng t he f oundat i ons .

The case agai nst t he bui l der was set t l ed . When t he cl ai m agai nst

t he i nspect or came bef or e t he Cour t of Appeal , Lor d Denni ng

M. R. sai d : . . .

. 47 E. g . Shi el l s v . Bl ackbur n. , supr a, f oot not e 21 ; see f oot not e 145, supr a.

. 4s Supr a, f oot not e 127, at p. 811 .
14s I bi d. , at p. 813 .
. so Supr a, f oot not e 22 ; now on appeal t o t he House of Lor ds .
" ' I bi d. , at p. 307 .
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Never bef or e has an act i on of t hi s ki nd been br ought bef or e our cour t s .
Nor , so f ar as we can di scover , bef or e t he cour t s of any ot her count r i es
whi ch f ol l ow t he common l aw.

The act i on, never t hel ess, succeeded . The cour t unani mousl y f ound

t hat a dut y si t uat i on exi st ed bet ween i nspect or and subsequent

owner . The i nspect or was f ound t o be negl i gent and so t he pl ai nt i f f

r ecover ed damages f r om t he def endant f or t he cost of r epai r i ng

her house and f or t he di mi nut i on of i t s val ue . The def ence had

ar gued t hat t he l oss was pur el y economi c and t her ef or e not r e-

cover abl e i n negl i gence but , agai n, t hi s pr oposi t i on was r ej ect ed .

St amp L. J . sai d : ' . .

[ O] ne f i nds on aut hor i t y t hat t he i nj ur y whi ch i s one of t he essent i al
el ement s of t he t or t of negl i gence i s not conf i ned t o physi cal damage t o
per sonal pr oper t y but may embr ace economi c damage whi ch t he pl ai nt i f f
suf f er s t hr ough buyi ng a wor t hl ess t hi ng. . . .

The f act or s whi ch seem t o have i nf l uenced t he cour t i n comi ng

t o i t s deci si on ar e f or t he most par t t hose whi ch have been di s-

cussed al r eady, t he mai n f act or bei ng t he essent i al pur pose of t he

r el evant l egi sl at i on whi ch pr ovi ded a measur e of pr ot ect i on t o

pur chaser s of houses . ' " ' One addi t i onal f act or shoul d, however ,

be ment i oned and t hat i s ( 16) cont r ol . The l egi sl at i on gave a de-

gr ee of cont r ol over bui l di ng wor k t o t he l ocal aut hor i t y and, i n

t he wor ds of Lor d Denni ng M. R. ; 1zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA" 3a

The common l aw has al ways hel d t hat a r i ght of cont r ol over t he doi ng
of wor k car r i es wi t h i t a degr ee of r esponsi bi l i t y i n r espect of t he wor k .

I n t he cour se of j udgment i n Dut t on' s case some i nt er est i ng

and f ar - r eachi ng obser vat i ons wer e made as t o t he nat ur e of r e-

sponsi bi l i t y under t aken by a bui l der or vendor of r eal t y and by

manuf act ur er s . Lor d Denni ng M. R. went so f ar as t o say t hat t he

manuf act ur er of an ar t i cl e wi t h a l at ent def ect i n i t woul d be l i abl e

t o an ul t i mat e user f or t he cost of r epai r even wher e t he def ect i s

di scover ed and r epai r ed bef or e i t causes i nj ur y t o anyone . " ' Whet her

or not an Engl i sh cour t at t he pr esent t i me woul d accept and appl y

t hi s di ct um wi t hout qual i f i cat i on i s st i l l doubt f ul , but t he mai n f ac-

t or behi nd i t shoul d hel p t o det er mi ne a manuf act ur er ' s r esponsi bi l -

i t y f or t hi s t ype of l oss i n f ut ur e cases . Thi s f act or , whi ch we shoul d

" ' I bi d . , at p . 329 .
151 I bi d . , at p . 321, and at p. 313, per Lor d Denni ng M. R. : " I n t he sec-

ond pl ace, t he counci l ' s i nspect or was r esponsi bl e . I t was hi s j ob t o exami ne
t he f oundat i ons t o see i f t hey woul d t ake t he l oad of t he house . He f ai l ed
t o do i t pr oper l y . I n t he t hi r d pl ace, t he counci l shoul d answer f or hi s f ai l -
ur e . They wer e ent r ust ed by Par l i ament wi t h t he t ask of seei ng t hat houses
wer e pr oper l y bui l t . They r ecei ved publ i c f unds f or t he pur pose. The ver y
obj ect was t o pr ot ect pur chaser s and occupi er s of houses . Yet t hey f ai l ed
t o pr ot ect t hem. Thei r shoul der s ar e br oad enough t o bear t he l oss . "

153a I bi d. , at p . 308 ; Sachs L. J . , at p. 318.
" ' I bi d. , at p . 312 . Thi s i s t he ver y poi nt r ai sed by Ri vt oi v Mar i ne v .

Washi ngt on I r on Wor ks, supr a, f oot not e 4,
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number as ( 17) , i s t he degr ee of danger cr eat ed by t he def ect

compl ai ned of . Wher e, f or exampl e, a manuf act ur er ' s negl i gence

cr eat es a danger t o l i f e i t may wel l be r i ght t o ext end hi s r espon-

si bi l i t y t o cover t he r epai r cost s necessar y t o aver t t he danger . The

f or t ui t ous absence of bl ood- l et t i ng i s an unat t r act i ve def ence .

Two i nt er est i ng Canadi an cases must be ment i oned next . The

f i r st i s Wel br i dge Hol di ngs Lt d. v . Met r opol i t an Cor por at i on of

Gr eat er Wi nni peg' " ' wher e t he pl ai nt i f f , a pr oper t y devel opment

company, sought t o r ecover t he l oss i t had suf f er ed t hr ough r e-

l i ance on a zoni ng by- l aw whi ch was, af t er t he company had i n-

cur r ed some expense i n pr epar i ng bui l di ng pl ans, chal l enged by

someone el se and event ual l y decl ar ed t o be ul t r a vi r es . " s The pl ai n-

t i f f cl ai med t hat t he def endant muni ci pal cor por at i on was negl i gent

( a) i n f ai l i ng t o exer ci se due car e t o see t hat t he pr ocedur es upon

whi ch val i d enact ment depended wer e f ol l owed, and ( b) i n maki ng

a r epr esent at i on t o t he pl ai nt i f f t hat t he def i ci ent by- l aw was ef f ec-
t i ve . At t he t r i al t he l ear ned j udge di smi ssed t he cl ai m on a num-
ber of gr ounds . He evi dent l y f el t t hat t he i nt er est of a l egi sl at i ve

body f r eel y t o abol i sh, r epl ace or amend i t s by- l aws wei ghed mor e

heavi l y i n t he bal ance t han t he r el i ance i nt er est of member s of

t he publ i c i n nor mal ci r cumst ances . But he r ecogni zed t hat i n ot her

cases t her e mi ght be count er vai l i ng consi der at i ons, whi ch wer e

not pr esent her e, whi ch woul d l ead t o a di f f er ent concl usi on . By
r ef er r i ng t o t he pr i nci pl e of assumed r esponsi bi l i t y he was abl e t o
l eave open t he possi bi l i t y of i mposi ng l i abi l i t y i n t hose cases . He

sai d : 157

Ther e i s no dut y on a muni ci pal cor por at i on t o cont i nue i t s zoni ng r eg-
ul at i ons wi t hout change unl ess or unt i l i t assumes r esponsi bi l i t y f or t he
cont i nuance of t hat zoni ng by t he i ssuance of a bui l di ng per mi t or by
some ot her l i ke act i on whi ch cr eat es a speci al r el at i onshi p .

I n t he Mani t oba . Cour t of Appeal t he maj or i t y ( Fr eedman J . A.

di ssent i ng) di d not expr essl y consi der t he pr i nci pl e of assumed

r esponsi bi l i t y . " ' As one woul d t her ef or e expect , l i abi l i t y was deni ed

wi t hout a posi t i ve st at ement as t o t he scope of l i abi l i t y i n t hi s t ype

of si t uat i on.

The Supr eme Cour t of Canada i n t ur n al so r ej ect ed t he pl ai n-
t i f f ' s cl ai m i n Wel br i dge, but i t di d so i n an admi r abl e j udgment

gi ven by Laski n J . af t er f ul l consi der at i on of t he r esponsi bi l i t y

under t aken by t he def endant cor por at i on i n t er ms of t he Hedl ey

i ae ( 1969) , 4 D. L. R. ( 3d) 509 ( Man. ) , af f d ( 1970) , 12 D. L. R. ( 3d)
124 ( Man. C. A. ) , af f ' d, [ 1971] S. C. R. 957.

" ' I n Wi swel l v . Met r o. Cor p. of Gr . Wi nni peg, [ 1965] S. C. R. 512 .
l s ' ( 1969) , 4 D. L . R. ( 3d) 509, at p. 520, emphasi s mi ne. A cont r ar y

vi ew as t o t he ef f ect of i ssui ng a bui l di ng per mi t was expr essed by Laski n
J. i n [ 1971] S. C. R. 957, at p. 967.

" I But see t he di ssent i ng j udgment of Fr eedman J. A. who r el i ed, i nt er
al i a ( 1970) , 12 D. L . R. ( 3d) 124, at pp. 138- 139, on evi dence of speci f i c
assur ances gi ven t o t he pl ai nt i f f by t he def endant .



612

	

LA REVUE DU BARREAU CANADI EN

	

[ VOL . L

Byr ne pr i nci pl e . Fi r st t he ef f ect of f or eseeabi l i t y was r educed t o

si ze :

I t i s i mpor t ant t o emphasi ze i n t hi s case t hat a dut y of car e of t he
def endant t o t he pl ai nt i f f cannot be based mer el y on t he f act t hat
economi c l oss woul d f or eseeabl y r esul t t o t he l at t er . . . 159

Tur ni ng t hen t o Hedl ey Byr ne t he l ear ned j udge accept ed t hat t hat
case " had expanded t he concept of dut y of car e, whet her i n ampl i -
f i cat i on or ext ensi on of Donoghue v . St evenson" . " ' But he f ound
t hat t he def endant , i n al l t he ci r cumst ances, had not assumed r e-
sponsi bi l i t y so as t o come wi t hi n t he Hedl ey Byr ne spher e of l i a-

bi l i t y :

Under t he consi der at i ons on whi ch Hedl ey Byr ne' s annunci at i on of pr i n-
ci pl e r est s, i t cannot be sai d i n t he pr esent case ei t her t hat a speci al
r el at i onshi p ar ose bet ween t he pl ai nt i f f and t he def endant or t hat t he
def endant assumed any r esponsi bi l i t y t o t he pl ai nt i f f wi t h r espect t o t he
pr ocedur al r egul ar i t y . " '

The l ear ned j udge det er mi ned t he def endant ' s spher e of r espon-
si bi l i t y by consi der i ng br oadl y i t s r ol e i n soci et y, i ncl udi ng i t s
var i ous f unct i ons, i t s publ i c char act er , and i t s pol i t i cal and soci al
r esponsi bi l i t y . " Ther e may be" , he concl uded, ' . . " an i ndi vi dual -

i zat i on of r esponsi bi l i t y f or negl i gence i n t he exer ci se of busi ness

power s" . But he f ound t hat t her e coul d be no equi val ent assump-
t i on of r esponsi bi l i t y t o t he i ndi vi dual wi t h r espect t o t he def end-

ant ' s l egi sl at i ve and quasi - j udi ci al f unct i ons because t hat woul d

be i nconsi st ent wi t h i t s f i r st r esponsi bi l i t y t o act al ways i n t he

publ i c i nt er est . The l at t er mi ght , on occasi on, cal l f or by- l aws or

deci si ons whi ch necessar i l y i nvol ve l oss t o some i ndi vi dual s . " '

The second case i s Ri vt ow Mar i ne Lt d . v. Washi ngt on I r on

Wor ks" ' wher e t he pl ai nt i f f , who was t he char t er er of a l og bar ge,

cl ai med t he r epai r cost and t he l oss of pr of i t s i ncur r ed when a

danger ous l at ent def ect was di scover ed i n t he bar ge whi ch f or ced

159 [ 1971] S. C. R. 957, at p . 966 .
" ' I bi d . , at p. 967 .
" ' I bi d . Laski n J . f ound, f ur t her mor e, t hat t he def endant ' s al l egedl y

negl i gent r epr esent at i on di d not , i n t hese ci r cumst ances, amount t o an as-
sumpt i on of r esponsi bi l i t y . Ref er r i ng t o Fr eedman J . A. s di ssent i ng j udg-
ment i n t he cour t bel ow, he sai d, at p . 971 : " I cannot accept what must be
i mpl i ci t i n t he l ear ned j udge' s r easoni ng t hat t he r epr esent at i ons i nvol ved
an assumpt i on of r esponsi bi l i t y t o t he pl ai nt i f f f or t he pr ocedur al r egul ar i t y
of t he r ezoni ng pr oceedi ngs . "

162 I bi d . , at p. 968 .
161 Quaer e whet her i t woul d not have been bet t er t o l eave i t open t o t he

def endant cor por at i on t o pl ead t hat i t was act i ng i n t he publ i c i nt er est as a
def ence i n any par t i cul ar case ( al ongsi de t he def ence of no- negl i gence)
r at her t han denyi ng t he possi bi l i t y of an act i on al t oget her on t hi s basi s . I n
a case, f or exampl e, i nvol vi ng t he gr ossest i nept i t ude i n ci r cumst ances whi ch
coul d not possi bl y be j ust i f i ed as bei ng i n t he publ i c i nt er est , why shoul d
not a member of t he publ i c who has r easonabl y r el i ed on t he exer ci se of
due car e have hi s act i on?

' " Supr a, f oot not e 4.
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t he pl ai nt i f f i mmedi at el y, dur i ng t he most pr of i t abl e par t of t he
year , t o wi t hdr aw i t f r om ser vi ce f or r epai r s . The pl ai nt i f f sued
bot h t he manuf act ur er and t he di st r i but or . What br ought t he def ect
t o l i ght was a di sast r ous st r uct ur al col l apse causi ng t he deat h of
one wor kman on a si st er bar ge, t he col l apse bei ng caused by t he
same def ect . That case had al r eady been l i t i gat ed, and t he pl ai n-
t i f f t her e r ecover ed f r om t he same par t i es t he t ot al r epai r cost s on
a st r ai ght f or war d appl i cat i on of Donoghue v . St evenson . " ' Ther e
was negl i gence i n desi gn. The onl y di f f i cul t y i n t he Ri vt ow case,
t her ef or e, was t hat no physi cal damage had occur r ed, apar t , t hat i s,
f r om some cr acks i n t he st r uct ur e whi ch wer e not t r eat ed as such .
The l ear ned t r i al j udge f ound t hat t he def endant s knew of t he
danger and knew, f ur t her mor e, t hat t he pl ai nt i f f t r ust ed t hem on
al l mat t er s of " advi ce, i nspect i on and r epai r " , t he bar ges bei ng
st i l l somewhat i n t he exper i ment al st age. I n t hose ci r cumst ances
t he l ear ned t r i al j udge hel d t hat t he def endant s had " assumed a
dut y" at l east t o war n t he pl ai nt i f f of t he exi st i ng danger and t o
advi se i mmedi at e r emedi al r epai r s . The def endant s wer e i n br each
of t hat dut y and wer e t her ef or e l i abl e f or t he l oss consequent
t her eon, whi ch, qui t e l ogi cal l y, was f ound t o be t he di f f er ence be-
t ween t he act ual pr of i t s l ost i n t he hi gh season and t he pr of i t s
whi ch woul d have been l ost i n t he l ow season had t he def endant s
pr oper l y car r i ed out t hei r dut y t o war n .

The appr oach of t he l ear ned t r i al j udge i n Ri vt ow was i m-
peccabl e . At an ear l y st age he r ej ect ed t he ol d excl usi on of eco-
nomi c l oss cases as br ought f or war d by t el l er ' s case . He r el i ed,
r at her , on t he Hedl ey Byr ne pr i nci pl e. " ' He f ound t hat somet hi ng
mor e t han mer e f or eseeabi l i t y of economi c l oss was necessar y t o
gi ve r i se t o l i abi l i t y and he l ooked t o t he var i ous el ement s of t he
r el at i onshi p bet ween t he par t i es t o f i nd t he necessar y addi t i onal
cr i t er i a . He expr essl y consi der ed f act or s of under t aki ng and r el i -
ance ( based on past deal i ng) , knowl edge of danger , unr easonabl e
conduct , and nor mal commer ci al pr act i ce . I n t he end he was abl e
t o i mpose l i abi l i t y i n t he way he di d because he f ound t hat i n t he
speci al ci r cumst ances of t he r el at i onshi p bet ween t he par t i es t he
def endant s had assumed an obl i gat i on whi ch cover ed at l east
a por t i on of t he economi c l oss .

Havi ng adopt ed t he pr ef er r ed vi ew of t he l aw and havi ng gone
t hat f ar wi t h i t , t he l ear ned t r i al j udge mi ght wel l have gone a

i es See St r ai t s Bar ge Towi ng Lt d . v . Washi ngt on I r on Wor ks ( 1970) , 74
W. W. R. 228 ( B. C. ) .

ass supr a, f oot not e 4, at p. 126 : " Thei r Lor dshi ps [ i n Hedl ey Byr ne]
never suggest ed dut y ar ose ` aut omat i cal l y' f r om f or eseeabi l i t y . What t hey

di d say was t her e must be pr oxi mi t y, and t he dut y ar i ses f r om t hat r e-

l at i onshi p bet ween t he par t i es and not f r om t he nat ur e of t he damage t hat
may r esul t . "
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st ep f ur t her . " ' He mi ght have i mposed a dut y on t he manuf act ur er
t o pay t he r epai r cost s as wel l on t he basi s ( consi der i ng t he or i gi nal
car el essness i n desi gn, t he known danger f act or and t he speci al
r el at i onshi p bet ween t he par t i es) t hat t he manuf act ur er had as-
sumed r esponsi bi l i t y t o r ecal l t he bar ge or ot her wi se t o have i t
r epai r ed at hi s expense. I n t he commer ci al wor l d as t he j udge f ound
i t , however , t he manuf act ur er ' s r esponsi bi l i t y f el l shor t of t hi s .
And, i f one accept s t hat deci si on as cor r ect , i t f ol l ows t hat Rut t an
J . ' s appor t i onment of l oss was t he r i ght one.

Bot h par t i es appeal ed t o t he Cour t of Appeal of Br i t i sh Co-
l umbi a, t he pl ai nt i f f seeki ng t he cost of r epai r as wel l as l ost
pr of i t s, t he def endant s seeki ng t o deny l i abi l i t y al t oget her . Tysoe
J . A. , gi vi ng t he j udgment of t he cour t , f ound t hat t he case posed
a quest i on of pur e l aw whi ch he put i n t hese t er ms : `

[ A] ssumi ng [ t he def endant s] come wi t hi n t he pr oxi mi t y of r el at i onshi p
and t he r ul e of l i abi l i t y cont empl at ed i n Donoghue v. St evenson, i s
Ri vt ow ent i t l ed t o r ecover f or t he char act er of har e : suf f er ed by i t ?

The l ear ned j udge answer ed t he quest i on i n t he negat i ve, and
t her eby di sposed of t he appeal . Rever si ng t he t r i al j udge, he hel d
t hat pur e economi c l oss i n any f or m i s i r r ecover abl e i n a case
such as t hi s one .

Bot h quest i on and answer , i t wi l l be not ed, ar e essent i al l y t he
same as t hose i n Wel l er ' s case, and many of t he cr i t i ci sms made
ear l i er i n r el at i on t o t hat case appl y wi t h equal f or ce her e . " ' Hed
l ey Byr ne v . Hel l er was di scussed but was gi ven an unusual l y
nar r ow i nt er pr et at i on . I t s under l yi ng pr i nci pl e seems t o have been
over l ooked . Admi t t edl y, t he f ol l owi ng st at ement appear s, but i t
appear s al one as t hough i t wer e a si mpl e quest i on of f act r at her t han
a concl usi on based on a number of compet i ng consi der at i ons : " "

I n t he case bef or e t hi s cour t nei t her [ def endant ] assumed any speci al
dut y t o Ri vt ow t o advi se i t of t he need f or r epai r s .

But what i s equal l y ser i ous and f undament al i s t hat t he l ear ned
j udge vent ur ed i nt o t he t ur bul ent sea of Amer i can pr oduct s l i a-
bi l i t y j ur i spr udence and t her e was mi sl ed by t he cases he saw,
al l f r om t he mi d- f i f t i es and ear l i er , i nt o t hi nki ng t hat Amer i can
l aw t r eat s economi c l osses as bei ng cat egor i cal l y out si de t he l i mi t s
of r ecover y i n t or t . Two appar ent er r or s of a f undament al ki nd
appear t o have been made by t he l ear ned j udge . They ar e er r or s
whi ch ar e easi l y made by anyone who i s not di r ect l y i nvol ved

161 A " br i ef st ep" i n t he ext ensi on of l i abi l i t y f r om i t s pr esent l i mi t s,
accor di ng t o Fl emi ng, op . ci t . , f oot not e 30, p . 445 .

i s ' a [ 1972] 3 W. W. R. 735, at p. 743 ( B. C. C. A. ) .
I ' s See t ext at f oot not es 60- 62, supr a .
1&sa Supr a, f oot not e 167a, at pp. 748- 749 .
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wi t h t he day- t o- day devel opment of Amer i can case l aw. " ' The

f i r st i s t he nat ur al assumpt i on t hat common l aw concept s, such as

negl i gence, ar e used t her e i n a si mi l ar way and t o do t he same

j obs . They cl ear l y ar e not . 1n t he Uni t ed St at es, pr oduct s l i abi l i t y

l aw has evol ved at l east f our di st i nct r emedi es i n t or t , each wi t h i t s

par t i cul ar r ul es : negl i gence ( whi ch pl ays a decl i ni ng r ol e) , t he

expr ess war r ant y, t he war r ant y i mpl i ed by l aw, and t he st r i ct t or t

act i on. Any t r ansl at i on t o Canadi an and Commonweal t h l aw,

t her ef or e, shoul d t ake i nt o account t hat our negl i gence act i on i s

st i l l al one i n t he f i el d and must , per f or ce, be ver sat i l e . The second

er r or i s t o t hi nk t hat Amer i can cases of t he mi d- f i f t i es accur at el y

set out t he l aw of t oday . The change has been much t oo f ast f or

t hat . " ' Had Tysoe J . A. had t he advant age of an up- t o- dat e sur vey

of Amer i can l aw he woul d have f ound a weal t h of aut hor i t y t o

suppor t t he pl ai nt i f f ' s cl ai m i n I Zi vt ow and t o di scr edi t t he l oss

di st i nct i on whi ch he accept ed . Cl ose t o home, f or exampl e, i t

was sai d i n 1968 : 171

Wher e t he ot her el ement s of a negl i gence case ar e pr esent we see no
r eason why t he avai l abi l i t y of a t or t r emedy shoul d depend upon whet her
t he har m was t r aumat i c .

1t i s t o be hoped t hat t he Ri vt ow case wi l l event ual l y r each t he Su-

pr eme Cour t of Canada and t her e r ecei ve mor e deser vi ng t r eat ment .

The above cases f or m t he basi s f or our suggest i on t hat t he ob-

j ect i ve concept of r esponsi bi l i t y has been appl i ed i n a var i et y

of cases al r eady, t hat t hr ough i t a wi de r ange of f act or s r el evant t o

sound deci si ons on t he scope of l i abi l i t y i n economi c l oss cases

ar i se f or pr oper " l egal " di scussi on, and t hat i t shoul d, t her ef or e,

have a usef ul f ut ur e i n t hi s ar ea of negl i gence l aw. I n a novel

case of economi c l oss t hose concer ned mi ght wel l f i nd t he an-

" s The f ol l owi ng i s a f ai r summar y of t he Amer i can l aw posi t i on : " The
f i el d of pr oduct s l i abi l i t y has devel oped at a r api d pace but not wi t hout
t he usual at t endant conf usi on sur r oundi ng t he f al l of anci ent l egal pr e-
cept s . . . . The quest i on . . . has been ar gued by l egal schol ar s wi t h al l t he
zeal , f ur y and abst r useness of medi eval t heol ogi ans . " But t r i ck v . Lessar d
( 1969) , 260 A. 2d 111 ( N. H. ) , per Gr i f f i t hs J .

170 See t he cases l i st ed i n f oot not e 183, i nf r a; Br ani f f Ai r ways v . Cur t i . ss-
Wr i ght ( 1969) , 411 F . 2d 451 ( 2nd Ci r . ) ; Pr osser , The Assaul t Upon t he
Ci t adel ( St r i ct Li abi l i t y t o t he Consumer ) ( 1960) , 69 Yal e L . J . 1099 ; Pr os-
ser , Spect acul ar Change : Pr oduct s Li abi l i t y i n Gener al ( 1965) , 36 Cl ev .
B. A. J . 16 7 ; Pr osser , The Fal l of t he Ci t adel ( St r i ct Li abi l i t y t o t he Con-
sumer ) ( 1966) , 50 Mi nn . L. Rev. 791 ; Not e, Economi c Loss i n Pr oduct s Li a-
bi l i t y Jur i spr udence ( 1966) , 66 Col . L . Rev . 917 ; Fr ankl i n, When Wor l ds
Col l i de : Li abi l i t y Theor i es and Di scl ai mer s i n Def ect i ve Pr oduct Cases
( 1966) , 18 St an . L. Rev. 974 ; Keet on, Pr oduct s Li abi l i t y ( 1969) , 23 S. W.
L. J . 1 ; Tobi n, Pr oduct s Li abi l i t y : A Uni t ed St at es- Commonweal t h Sur vey,
[ 1969] and [ 1970] N. Z. U. L. Rev .

171 Or egon r el . West er n Seed Pr od . Cor p v . Campbel l ( 1968) , 442
P. 2d 215, at p. 218 ( Or e. S. C. i n bane) .
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saver t o t he quest i on, " who ought t o bear t he l oss?" by appl yi ng
t he pr i nci pl e t hat a per son shoul d be bound by a dut y of car e
t o avoi d economi c l oss i n si t uat i ons wher e a r easonabl e man
woul d f or esee t hat ki nd of l oss and woul d assume r esponsi bi l i t y
f or i t . The dogmat i c r ul e denyi ng l i abi l i t y f or al l pur e economi c
l oss mi ght t hen be i nt er r ed once and f or al l .

Apar t f r om t hose f ew cases wher e t he ol d r ul e di ct at es an
anomal ous r esul t t he i mmedi at e ef f ect of t hi s mor e br oadl y based
appr oach woul d be f ar f r om r evol ut i onar y . I n ar r i vi ng at deci si ons
i n par t i cul ar cases a good j udge al ways consi der s t he many f act or s
encompassed by t he concept of r esponsi bi l i t y anyway al t hough
he may not al ways acknowl edge t hem as such . " ' But i t woul d be
a consi der abl e gai n f or honest y and t hus f or cl ar i t y of t hought
and f or t he heal t hy f ut ur e devel opment of t or t l aw. Mor eover t he
ef f ect of t he cat egor i zat i on of economi c l oss cases i nt o cont r act and
t or t woul d gr adual l y l ose si gni f i cance . Dut i es of car e woul d become
mor e r esponsi ve t o t he r ange of soci al f act or s whi ch af f ect gener al
not i ons of r esponsi bi l i t y and whi ch gener al l y cr oss t he l egal bound-
ar i es wi t hout much hesi t at i on . " '

X

I n t he cour se of t hi s ar t i cl e we have r ef er r ed t o a number of f act -
si t uat i ons i nvol vi ng economi c l oss . We now r et ur n t o t hem t o
t est t he i mpl i cat i ons of our suggest ed appr oach .

I n t he f i r st hypot het i cal case set out at t he begi nni ng of t hi s
ar t i cl e, " " a case of i nt er r upt ed el ect r i ci t y suppl y causi ng busi ness
l osses, t he exi st i ng case l aw as we have now seen . . . i s i n a con
f used st at e and st i l l shows a heavy and unj ust i f i abl e r el i ance on
t he chance exi st ence of physi cal l oss . Appr oached i n t er ms of
r esponsi bi l i t y t he ef f ect of t hi s si ngl e f act or woul d be r educed t o
i t s pr oper pl ace . The l aw as st at ed i n Seaway Hot el s, Lt d. v .
Gr agg ( Canada) , Lt d . , " ' i n so f ar as t he absence of causat i ve
physi cal l oss was not deci si ve, coul d t hen be accept ed . And t hi s
need not gi ve r i se t o f ear t hat l i abi l i t y i n si mi l ar cases wi l l be
unl i mi t ed and uncont r ol l abl e . Ot her f act or s wi l l oper at e wi t hi n
t he concept of r esponsi bi l i t y t o det er mi ne t he cut - of f poi nt of
l i abi l i t y wher e j ust i ce i n t he ci r cumst ances demands . I n a case

172 See t he at t empt by Benj ami n Car dozo t o anal yze t he mul t i f ar i ous de-
t er mi nant s of t he j udi ci al choi ce i n an ar ea of uncer t ai n l aw i n The Nat ur e
of t he Judi ci al Pr ocess ( 1925) .

173 Not i ons of r esponsi bi l i t y and r i sk- al l ocat i on ar e super cedi ng not onl y
f aul t as t he sol e basi s of negl i gence i n t or t l aw, but al so f r ee consensus as
t he basi s of cont r act : Hadden, op . ci t . , f oot not e 80 . The pr i nci pl e of as-
sumed r esponsi bi l i t y, t her ef or e, i s i n l i ne wi t h gener al devel opment i n bot h
t or t and cont r act l aw. See f oot not e 180, i nf r a .

174 See t ext at f oot not e 2, supr a .
17s Supr a, sec. I V.
17s Supr a, f oot not e 2.
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wher e, f or exampl e, t he economi c l oss i s suf f er ed by a number of
pl ai nt i f f s and i s ent i r el y di spr opor t i onat e t o t he f aul t or economi c
st r engt h of t he def endant , or wher e per sons i n t he pl ai nt i f f ' s
posi t i on gener al l y accept t he r i sk of such i nt er r upt i ons t hemsel ves
and i nsur e agai nst i t , i nst al l emer gency el ect r i cal pl ant or si mpl y
pass t he l oss on t o t hei r busi ness cust omer s, " ' i t woul d be open
t o a cour t t o say t hat a r easonabl e man i n t he posi t i on of t he def end-
ant woul d not assume r esponsi bi l i t y f or t hat l oss . I n ot her cases
t her e may be di f f er ent f act or s pr esent whi ch l ead t o t he opposi t e
concl usi on, f or exampl e, wher e t he def endant ' s conduct i s unj ust i -
f i abl e or i t i s he who i s i n t he best posi t i on t o pr event or t o cover
t he l oss, or bot h .

The f act s of t he second hypot het i cal case- D, t he car el ess
sur veyor - ar e suf f i ci ent t o gi ve r i se t o a dut y of car e by anal ogy
wi t h Hedl ey Byr ne. " Mor eover , such a dut y woul d be soundl y
based on t he pr i nci pl e of assumed r esponsi bi l i t y . Var i ous con-
si der at i ons dr awn f r om t he r el at i onshi p bet ween t he par t i es i n
t he r el evant soci al envi r onment woul d sat i sf y t he pr i nci pl e : D i s
a pr of essi onal man act i ng wi t hi n t he spher e of hi s exper t i se, hence
( 1) p woul d r easonabl y r el y on t he exer ci se of due compet ence
by D, ( 2) Dwoul d be i n t he best posi t i on t o assess t he r i sks and
avoi d t hem or i nsur e agai nst t hem, and ( 3) i t i s i n t he publ i c
i nt er est t hat st andar ds of compet ence i n such si t uat i ons be enf or ced
by l aw.

I n t he t hi r d case- t he def ect i ve t r act or - t he l aw i n Canada
and t he Commonweal t h has come cl ose but has so f ar not gr ant ed
a r emedy . Ther e i s no cont r act ual r el at i onshi p and i n no si mi l ar
r epor t ed case has a dut y i n t or t been i mposed . " ' Wi t hout mor e,
t he f ar mer as ul t i mat e owner of t he pr oduct woul d have t o bear
t he l oss . And so l ong as t her e i s anyt hi ng l ef t of t he not i on of
caveat empt or t hi s i s l i kel y t o r emai n so. " ' but i n some such cases

" ' T
These f act or s wer e consi der ed i n S. C. M. v . W. 7. Whi t t al l and Son

Lt d. , supr a, f oot not e 2, at p . 1036 ( W. L. R. ) .
" I The f ol l owi ng cases t o t he cont r ar y wer e di sappr oved i n Hedl ey

Byr ne : Le Li evr e v . Goul d, supr a, f oot not e 3, and Ol d Gat e Est at es v . Top-
l i s, supr a, f oot not e 17 . See now Gor don v. Moen, supr a, f oot not e 104 ;
Dodds v . Mi l l man, supr a, f oot not e 102.

" " Supr a, f oot not e 4 . I n Al goma Tr uck v. Ber t ' s Aut o Suppl y, supr a,
f oot not e 4, an ul t i mat e user r ecover ed r epai r cost s and l oss of busi ness
pr of i t s f r om a def endant who negl i gent l y r econdi t i oned a cyl i nder head.
The case i s, however , of l ow aut hor i t y and pr obabl y per i ncur i am: An
al t er nat i ve vi ew as t o t he ext ensi on of Donoghue v. St evenson t o t hi s si t -
uat i on appear s i n Young v. McManus Chi l ds, [ 1969] 1 A. C. 454, at p . 469 .
But see Lor d Denni ng' s di ct a i n Dut t on v . Bognor Regi s U. D. C. , supr a,
f oot not e 22, di scussed at f oot not e 154, supr a .

. . . I n Chr i st opher Hi l l v . Ashi ngt on Pi gger i es, [ 1971] 2 W. L . R. 1051, at
p . 1093, t he det er mi nat i on of r esponsi bi l i t y under t he f i t ness f or pur pose
sect i on of t he Sal e of Goods Act was sai d t o pose " a st ar k quest i on of l egal
pol i cy" dependi ng l ar gel y " upon one' s per sonal vi ew as t o whet her t he
swi ng of t he pendul um si nce 1893 f r om caveat empt or t o caveat vendi t or
has now gone f ar enough and ought t o be ar r est ed or whet her i t shoul d be
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t her e may be speci al f act or s such as an expr ess war r ant y or danger
t o l i f e, or bot h, whi ch make i t f ai r t o say t hat t he manuf act ur er
has assumed r esponsi bi l i t y f or t he l oss at l east up t o t he pur chase
pr i ce of t he def ect i ve pr oduct and shoul d t her ef or e be subj ect t o
l i abi l i t y . Such a case was Tr ader s Fi nance v . Hal ey" ' al t hough
t her e i t was t he r ul es of cont r act , st r ai ned somewhat , whi ch pr o-
vi ded t he r emedy . Such a case, t oo, was Ri vt ow Mar i ne v . Wash-

i ngt on I r on Wor ks, a case i n t or t as we have seen . " ' I n speci al
cases such as t hese t he pr i nci pl e woul d be usef ul now. I n t he
f ut ur e i t mi ght be used t o ext end t he l i abi l i t y of a manuf act ur er ,
even i n t he or di nar y case, f r oma l i mi t ed dut y of car e i n r el at i on t o
t he saf et y of hi s pr oduct s as i t exi st s i n l aw at pr esent , t o a dut y
i n r el at i on t o t hei r pr oper per f or mance . I f and when such a
devel opment becomes desi r abl e f r om a soci o- economi c poi nt of
vi ew i t wi l l be hel pf ul t o consi der t he Amer i can cases wher e t hi s
f or m of pr oduct s l i abi l i t y i s al r eady bei ng expl or ed . " ' I n Seel y v .
Whi t e Mot or Co . , " ' f or exampl e, t he owner of a one- man t r uck
busi ness r ecover ed damages f r om t he manuf act ur er of hi s def ec-
t i ve t r uck f or t he l ost val ue of t he t r uck t oget her wi t h t he busi ness
l osses caused by i t s non- per f or mance . Ther e was no pr i vi t y of
cont r act bet ween t he par t i es . Li abi l i t y was i mposed on t he basi s

gi ven a f ur t her i mpet us, al bei t a mi nor one, upon i t s cur r ent cour se" . Lor d
Di pl ock appr oached t he pr obl em i n t er ms of t he pr i nci pl e of assumed r e-
sponsi bi l i t y ( at pp . 1090 and 1097) : " I f t he l aw of sal e of goods i s as sen-
si bl e and si mpl e as i t ought t o be, t he quest i on of l aw f or t he cour t shoul d
be : What , i f any, r esponsi bi l i t y as t o t he char act er i st i cs of t he goods t o be
suppl i ed under t he cont r act woul d t he sel l er r easonabl y under st and t hat t he
buyer bel i eved t hat he, t he sel l er , was accept i ng?" .

x" Supr a, f oot not e 4 .
' 112 I bi d.
" " I Hoski ns v. Jackson Gr ai n Co. , supr a, f oot not e 141 ( Fl a. : damages

f or cr op l osses caused by negl i gent l y mi sl abel l ed seed) ; Cont i nent al v . Cor -
nel i us ( 1958) , 104 So . 2d 40 ( Fl a . C. A. : ul t i mat e user r ecover s cost of r e-
pl acement of def ect i ve el ect r i ci t y cabl e) ; Spence v . Thr ee Ri ver s Bui l der s
( 1958) , 90 N. W. 873 ( Mi ch. : house- owner r ecover s agai nst manuf act ur er
of def ect i ve bui l di ng bl ocks) ; Lang v . Gener al Mot or s Cor p . ( 1965) , 136
N. W. 2d 805 ( N. D. : damages f r om manuf act ur er f or economi c l oss caused
by def ect i ve t r uck- t r act or ) ; Sant or v. f 1 . & M. Kar agheusi an, I nc. ( 1965) ,
207 A. 2d 305 ( N. J . : damages f r om manuf act ur er of def ect i ve car pet i ng
f or l ost val ue of car pet i ng, i . e . t he di f f er ence bet ween t he pr i ce pai d and
t he act ual mar ket val ue) ; Thomas v. Ol i n Mat hi eson Chem. Cor p . ( 1967) ,
63 Cal . Rpt r . 454 ( C. A. : bi g game hunt er r ecover s f r om manuf act ur er of
def ect i ve r i f l es t he expenses of unsuccessf ul saf ar i ) ; Cova v . Har l ey Davi d-
son Mot or Co. ( 1970) , 182 N. W. 2d 800 ( Mi ch. C. A. : ul t i mat e pur chaser
r ecover s l oss of val ue and cost of r epai r s f r om manuf act ur er of def ect i ve
gol f car t ) ; Sout hwest For est I nd. v. West i nghouse El . Cor p . ( 1970) , 422
F. 2d 1013 ( 9t h Ci r . : ul t i mat e pur chaser of def ect i ve t ur bi ne gener at or
r ecover s f r om i t s manuf act ur er t he cost of r epai r but not consequent i al
l oss) ; Lewi s v . Mobi l Oi l Cor p . ( 1971) , 438 F. 2d 500 ( 8t h Ci r . : sawmi l l
oper at or r ecover s hi s di r ect expenses and l oss of pr of i t s due t o i mpr oper
oi l ) ; Or egon v. Campbel l , supr a, f oot not e 171 ( damages f or cr op l osses
caused by negl i gent l y r epr oduced seed) .

114 Supr a, f oot not e 4 .
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of a war r ant y i mpl i ed i n al l t he ci r cumst ances. . . t hat t he manu-

f act ur er ' s pr oduct was sui t abl e f or nor mal consumer demands . " '

I n many of t he ot her si t uat i ons di scussed, wher e r ecover y of

economi c l oss i s al r eady wel l est abl i shed on t he basi s of such

concept s as pr oper t y, t he per quod cat egor i es, par asi t i c damages,

j oi nt vent ur e, cont r act and t r ust , t he i mmedi at e ef f ect of a r ecog-

ni t i on of t he pr i nci pl e of assumed r esponsi bi l i t y woul d pr obabl y

be l i mi t ed t o cl ar i f yi ng t hought as t o t he i ssues i nvol ved . I n t he

l ong t er m, per haps, a mor e gener al appr oach woul d pr evai l , t he

separ at e devi ces bei ng r epl aced by gener al pr i nci pl es of negl i gence
l i abi l i t y .

I n a case such as Mar gar i ne Uni on v . Cambay Pr i nce St eam-

shi p, " ' t he pr i nci pl e of r esponsi bi l i t y mi ght wel l l ead t o a di f -

f er ent r esul t . The deci si on woul d not , at any r at e, be f or ced upon
a cour t agai nst t he mer i t s of a case by t he t echni cal r ul es as t o
t he t i me of passi ng of pr oper t y . I n Wel l er ' s case. . . t he r esul t woul d
har dl y have been di f f er ent but a negat i on of l i abi l i t y based on t he
pr i nci pl e of r esponsi bi l i t y woul d have at l east t wo i mmedi at e ad-

vant ages . Fi r st , i t woul d not put al l anal ogous cases beyond t he

scope of negl i gence . Change t he f act s of t hat case somewhat : l et

t hose whose economi c i nt er est s ar e at obvi ous r i sk cl amour f or

t he r emoval of t he vi r us- i nf est ed I nst i t ut e, l et t he I nst i t ut e r espond

by gi vi ng publ i c assur ances t hat due car e wi l l be used at al l

t i mes, " ' l et i t be known t hat an i nsur ance company or t he gover n-

ment has agr eed t o st and behi nd t he I nst i t ut e . " ' Then who woul d

not hol d t he I nst i t ut e t o a dut y of car e t o avoi d i nf r i ngi ng t hose

economi c i nt er est s? The dut y coul d be based on r esponsi bi l i t y as

i t never coul d be on f or eseeabi l i t y of physi cal i nj ur y . The second

advant age i s t hat i t woul d be cl ear f or al l t o see t hat t he r el evant

consi der at i ons i n t hat case ar e not t he same as t hose i n cases

wher e suppl i es of wat er or el ect r i ci t y ar e negl i gent l y cut of f , or

. . . Thi s seems t o be t he most r eal i st i c way of expl ai ni ng t he case, al -
t hough Tr aynor C. J. f ound an expr ess war r ant y . Pet er s J. says convi nci ngl y
at p. 152 t hat t he war r ant y was not an expr ess one, nor was i t r el i ed on by
t he pl ai nt i f f .

ass Tr aynor C. J . dr ew a di st i nct i on i n t hi s case bet ween st r i ct t or t l i a-
bi l i t y whi ch was, he sai d, appr opr i at e f or physi cal i nj ur y cases but not
economi c l ess cases, and l i abi l i t y ( i n t or t ) on an expr ess war r ant y whi ch
was appr opr i at e i n economi c l oss cases as wel l . The manuf act ur er , he sai d,
can f ai r l y be hel d l i abl e wher e he has expr essl y " aer eed" ( i . e. war r ant ed)
t hat hi s pr oduct wi l l come un t o a cer t ai n st andar d . Not e t hat t he necessar y
" agr eement " can be el i ci t ed f r om such t hi ngs as pr i nt ed war r ant y f or ms and
past deal i ngs ( Seel y' s case) , r epr eQent at i ons i n adver t i sement s or l abel s
( Lang v . Gen . Mot or s Cor n . ( 1965) , 136 N. W. 2d 805) or i n sal es br o-
chur es ( For d Mot or Co . v . Lpmi eux Lumber Co . ( 1967) , 418 S. W. 2d 909) .

" ' See t ext at f oot not e 63, supr a.
" ' See t ext at f oot not e 59, supr a .
ass Cf . t he assur ance r el i ed on by Fr eedman J. A. i n Wel br i dge, supr a,

f oot not e 155 .
1so Cf , t hese f act or s i n Mi ni st r y of Housi ng and Local Gover nment v.

Shar p, see t ext at f oot not e 138, supr a .
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wher e a per son, havi ng r esponded t o a mor al obl i gat i on t o t end
a r oad acci dent vi ct i m, seeks t o r ecover hi s expenses f r om t he
gui l t y dr i ver or r at her ( t hr ough t he act i on of i nsur ance) f r om t he
mot or i ng communi t y . " '

I n t he end no easy answer s ar e gi ven, nor can t hey be . Cases
of economi c l oss caused by sub- st andar d conduct ar e as mul t i -
f ar i ous as al l t he physi cal l oss cases i n t he books on negl i gence .
Some of t hem cr y out f or a r emedy . I n ot her s t he l oss ought t o
be l ef t wher e i t f al l s . Ther e ar e no easy answer s but by aski ng
t he r i ght quest i on t he l aw wi l l get cl oser t o t he r i ght sol ut i on .

Concl usi on

The r ul e whi ch ar ose i n t he l ast cent ur y t o t he ef f ect t hat a per son
owes no dut y of car e t o anot her t o avoi d causi ng hi mpur e f i nanci al
l oss i s capr i ci ous, i l l ogi cal and of doubt f ul hi st or i cal val i di t y ; i t
l eads t o di st i nct i ons on t echni cal gr ounds bet ween equi val ent
cases . I t pur por t s t o put a vast ar ea of economi c i nt er est s beyond
pr ot ect i on i n negl i gence . As such i t has been much cr i t i ci zed . I t
i s, never t hel ess, r et ai ned i n some cases owi ng pr i mar i l y t o f ear ,
f r equent l y expr essed, t hat t he concept ual cont r ol - devi ces i n neg-
l i gence ar e i nsuf f i ci ent t o di st i ngui sh bet ween one economi c l oss
case and anot her and t hat a f l ood of unmer i t or i ous cases woul d
be successf ul l y br ought t o t he cour t s i f t he bar r i er excl udi ng t hem
al l wer e dr opped .

I n Hedl ey Byr ne v . Hel l er , " 2 t he r ul e r ecei ved what ought t o
have been a f at al bl ow. Si nce t hen i t has been i mpossi bl e t o ar gue
t hat economi c l oss i s al ways beyond t he scope of negl i gence . But
t he pr i nci pl e whi ch f or med t he basi s of Hedl ey Byr ne i s st i l l un-
f ami l i ar and i s i nf r equent l y appl i ed. I n most subsequent cases
of pur e economi c l oss t he l aw has muddl ed al ong wi t hout any
gui di ng pr i nci pl e what ever .

An obj ect i ve concept of r esponsi bi l i t y was at t he hear t of
t he Hedl ey Byr ne deci si on . Bui l di ng on t hi s concept we suggest
a gener al pr i nci pl e of l i abi l i t y i n t hese t er ms : t hat a per son shoul d
be bound by a l egal dut y of car e t o avoi d causi ng economi c l oss
t o anot her i n ci r cumst ances wher e a r easonabl e man i n t he posi -
t i on of t he def endant woul d f or esee t hat ki nd of l oss and woul d
assume r esponsi bi l i t y f or i t .

Thi s pr i nci pl e br i ngs t oget her wi der consi der at i ons t han t he
r easonabl e f or eseeabi l i t y f or mul a whi ch, st andi ng al one, i s i nad-
equat e t o cont r ol l i abi l i t y i n economi c l oss cases . The addi t i on of
r easonabl e r esponsi bi l i t y di r ect s t he cour t ' s i nqui r y t o t he quest i on

" t Whet her by a " par asi t i c" or an i ndependent act i on, see t ext at f oot -
not es 31- 33, supr a.

" x Supr a, f oot not e 1 .
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of whet her a r easonabl e man i n t he shoes of t he def endant woul d

have assumed r esponsi bi l i t y f or t he l oss . And t hat , as ever y com-
mon l awl awyer wi l l r ecogni ze, i s t he same as t he f undament al ques-
t i on of whet her t he def endant ought t o be made t o bear t he l oss .

Thus t he pr i nci pl e suggest ed her e may be used t o map out t he

bounds of l i abi l i t y f or economi c l osses wi t h conf i dence t hat t he

t r ul y r el evant f act or s wi l l emer ge f or open di scussi on, and wi t h-

out f ear t hat l i abi l i t y wi l l somehow f l ow uncont r ol l abl y i nt o

unexpect ed ar eas wi t h di sast r ous consequences .

I n t hi s ar ea of negl i gence whi ch i s, as yet , l ar gel y unexpl or ed,

t he obj ect i ve pr i nci pl e of assumed r esponsi bi l i t y al r eady has a

r espect abl e basi s i n t he deci ded cases . I t i s t her ef or e open f or

devel opment by t he cour t s . Shoul d t hi s oppor t uni t y be mi ssed
t he ol d r ul e whi ch pur por t s t o excl ude al l economi c l oss cases wi l l
i nevi t abl y cont i nue t o bedevi l t he l aw i n one f or m or anot her .
But i f t he oppor t uni t y i s sei zed, t hi s ar ea of t he common l aw wi l l
be abl e t o devel op wi t h consi st ency and wi t h j ust i ce, l i abi l i t y bei ng
wor ked out t hr ough t he cases accor di ng t o a pr i nci pl e whi ch i s
abl e t o r espond t o soci al demands f or pr ot ect i on of economi c
i nt er est s f r om t he car el essness of ot her s .
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