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I n usi ng t he l aw of negl i gence t o ext end t he l i abi l i t y of publ i c bodi es f or t he

r ecover y of l osses associ at ed wi t h negl i gent or i nadver t ant st at e or , bur eaucr at i c

i nact i on, t he cour t s have di st or t ed t he pr i nci pl es of pr i vat e l aw. Tor t l aw i s
i nadequat e f or t he t ask of f or mul at i ng t he obl i gat i ons publ i c bodi es owe t o

pr i vat e i ndi vi dual s, as t he st at e i s a f undament al l y di f f er ent ki nd of body t han ar e

act or s i n t he pr i vat e sect or . The aut hor s set out , and ar gue f or , a newpr i nci pl e

or gr ound f or def i ni ng t he dut i es of t he st at e: a pr i nci pl e of ent i t l ement whi ch

r est s on t he pr esupposi t i on t hat , whi l e t he st at e has t he r i ght t o deci de what

benef i t s i ndi vi dual s ar e t o r ecei ve, once t he st at e has conf er r ed t hose benef i t s

upon any gr oup, i t s member s ar e ent i t l ed t o t hat benef i t , or t o damages i n l i eu

t her eof .

Les t r i bunaux ont al t ér é l es pr i nci pes du dr oi t pr i vé quand i l s se sont ser vi e du

dr oi t en mat i èr e de négl i gence pour ét endr e l a r esponsabi l i t é des or gani smes

publ i cs aux cas de r ecouvr ement de per t es l i ées à l ' ' i nàct i on, par négl i gence ou

par mégar de, de l ' ét at ou des bur eaucr at es . Le dr oi t des dél i t s n' est pas adéquat

pour f or mul er l es obl i gat i ons que l es or gani smes publ i cs ont enver s l es par t i cul i er s,

l ' ét at ét ant une ent i t é f ondament al ement di f f ér ent e des act eur s du sect eur pr i vé .

Les aut eur s pr ésent ent et r ecommandent un nouveau pr i nci pe qui per met de

déf i ni r l es devoi r s de l ' ét at , pr i nci pe sel on l equel l e dr oi t des par t i cul i er s r epose

sur l a pr émi sse que c' est à l ' ét at qu' i l appar t i ent de déci der des bénéf i ces dus

aux par t i cul i er s, mai s que, une f oi s ces bénéf i ces conf ér és à un gr oupe, l es

membr es de ce gr oupe doi vent l es r ecevoi r de dr oi t ou êt r e compensé par des

dommages et i nt ér êt s .

* Davi d Cohen, J . C. Smi t h, bot h of t he Facul t y of Law, Uni ver si t y of Br i t i sh

Col umbi a, Vancouver , Br i t i sh Col umbi a . We woul d l i ke t o t hank Luci nda Dobbs, our

r esear ch assi st ant , f or her i nval uabl e assi st ance i n t he pr epar at i on of t hi s paper .
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I nt r oduct i on

I n t he days of Cr own i mmuni t y no act i on coul d be br ought agai nst t he

st at e f or l i abi l i t y i n t or t . ' An act i on coul d, never t hel ess, be br ought

agai nst empl oyees or ser vant s of t he Cr own per sonal l y i f t hey act ed

unl awf ul l y and i n br each of a common l awdut y of car e, or i f t hei r act i ons

const i t ut ed t he el ement s of one of t he nomi nat e t or t s . I n such cases,
however , t he Cr own woul d not be l i abl e f or t he t or t s of i t s empl oyees,

even when commi t t ed i n t he cour se of t hei r empl oyment . Dur i ng t he past

cent ur y, a pol i t i cal consensus has gr adual l y devel oped whi ch has r esul t ed

i n pr ovi nci al and f eder al l egi sl at i on whi ch has er oded t he absol ut e sover -

ei gn i mmuni t y of t he past , at l east t o t he ext ent t hat t he st at e, and ot her

r epr esent at i ve i nst i t ut i ons, may nowbe hel d vi car i ousl y l i abl e f or t he t or t s

of bur eaucr at s commi t t ed i n t he cour se of t hei r empl oyment . '-

' See Nat i onal Har bour s Boar d v . Langel i er et al . ( 1968) , 2 D. L . R. ( 3d) 81 ( S . C. C. ) ;

The Queen v . McFar l ane ( 1882) , 7 S. C. R. 216 ; Tobi n v . The Queen ( 1864) , 16 C. B .

( N . S . ) 310, 143 E. R. 1148 ( C. P. ) ; Feat her v . The Queen ( 1865) , 6 B. & S. 257, 122

E. R. 1191 ( K. B. ) . Begi nni ng i n t he l at e ei ght eent h cent ur y t he cour t s i mposed l i abi l i t y on

muni ci pal cor por at i ons and ot her i ncor por at ed publ i c aut hor i t i es f or physi cal i nj ur y or

pr oper t y damage, ar i si ng out of t he non- per f or mance or negl i gent per f or mance of st at u-

t or y dut i es . The cl ai ms wer e f r amed i n nui sance or negl i gence . See Russel l v . Men of

Devon ( 1788) , 2 T. R. 667, 100 E. R. 359 ( K. B . ) ; McKi nnon v . Penson ( 1853) , 8 Exch .

319, 155 E. R. 1369 ( Exch . ) , af f ' d ( 1854) , 9 Exch . 609, 156 E. R . 260 ( Exch . Ch . ) ; Young

v . Davi s ( 1862) , 7 H. &N. 760, 158 E. R. 675 ( Exch. ) , af f ' d ( 1863) , 2 H. &C. 197, 159

E. R. 82 ( Exch . Ch . ) ; Gi bson v . Mayor of Pr est on ( 1870) , L. R . 5 Q. B. 218 ; Sani t ar y

Commi ssi oner s of Gi br al t ar v . Or f i l a ( 1890) , 15 App. Cas . 400 ( P. C. ) . See cases ci t ed i n

M. B . Cai r ns, The Lawof Tor t i n Local Gover nment ( 2nd ed . , 1969) , pp . 139- 143 .
z The f eder al gover nment and al l t he pr ovi nces ( except Qu6bec) have enact ed l egi s-

l at i on est abl i shi ng Cr own l i abi l i t y i n t or t and abr ogat i ng t he pr ocedur al r equi r ement s of a

Pet i t i on of Ri ght wher e one woul d have been r equi r ed at common l aw or by st at ut e . Of
t hese enact ment s ( st at e l i abi l i t y act s) al l but Br i t i sh Col umbi a' s and Canada' s f i t i nt o one

of t wo f or mat s . The f i r st st andar d f or mat decl ar es t hat t he Cr own wi l l be l i abl e wher e, but

f or t he Act , i t woul d have been l i abl e under a pet i t i on of r i ght , and t hen st at es t he Cr own
wi l l be l i abl e i n t or t as i f i t wer e a pr i vat e per son f or t he t or t s of i t s ser vant s i n t he
per f or mance of t hei r dut i es, f or br eaches of i t s dut i es as an empl oyer , f or br eaches of i t s

dut i es at t achi ng t o i t s owner shi p, occupat i on, possessi on or cont r ol of pr oper t y, and f or

any t or t ar i si ng under a st at ut e, or a r egul at i on or byl aw pr oper l y enact ed under a st at ut e .

See, Pr oceedi ngs Agai nst t he Cr own Act , R. S . A. 1980, c . P- 18 ; The Pr oceedi ngs Agai nst

t he Cr own Act , R. S. S . 1978, c . P- 27 ; The Pr oceedi ngs Agai nst t he Cr own Act , R. S. M.

1970, c . P- 140; Pr oceedi ngs Agai nst t he Cr own Act , R. S. O. 1980, c . 393 ; Pr oceedi ngs

Agai nst t he Cr own Act , R. S . N. S . 1967, c . 239 . The second st andar d f or mat i s t he same

as t he f i r st except t he Cr own i s not decl ar ed l i abl e f or t or t s under a byl aw. See, Cr own

Pr oceedi ngs Act , R. S . P. E. I . 1974, c . C- 31 ; The Pr oceedi ngs Agai nst t he Cr own Act , S.
Nf l d . 1973, No. 59 ; Pr oceedi ngs Agai nst t he Cr own Act , R. S. N. B. 1973, c . P- 18 .

Onl y t he Br i t i sh Col umbi a l egi sl at i on appear s t o make t he Cr own f ul l y l i abl e f or i t s
t or t s- bot h di r ect l y and vi car i ousl y ; Cr own Pr oceedi ngs Act , R. S. B. C. 1979, c . 86 .
Sect i on 2 of t he Act says si mpl y t hat t he Cr own i s " subj ect t o al l t hose l i abi l i t i es t o whi ch

i t woul d be l i abl e i f i t wer e a per son" . See Ger ak v . R. i n Ri ght of Br i t i sh Col umbi a

( 1985) , 59 B. C. L . R. 273, at pp. 284, 299, 300 ( B . C. C . A. ) .

The onl y pr ovi nce whi ch does not have a st at e l i abi l i t y act i s Quebec . Accor di ng t o
Pet er Hogg, Const i t ut i onal Law of Canada ( 2nd ed . , 1985) , p . 228, t hi s i s because
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Judges appl yi ng common l aw pr i nci pl es have r ef r ai ned f r om i mpos-

i ng dut i es on i ndi vi dual bur eaucr at s t o conf er benef i t s, unl ess a dut y t o do

so coul d be sai d t o ar i se f r oma speci f i c common, l aw r el at i onshi p, such as

a cont r act or a t r ust , whi ch r ecogni zed obl i gat i ons t o conf er benef i t s . The

di f f er ence bet ween causi ng har m and f ai l i ng t o conf er a benef i t was

cat egor i zed i n t or t l aw by t he di st i nct i on bet ween " mi sf easance" and

" non- f easance" . The f ai l ur e of a bur eaucr at t o conf er a benef i t was of t en

cl assi f i ed as nonf easance, and consequent l y j udges woul d r ef use t o i mpose

l i abi l i t y i n t or t . 3 The di st i nct i on bet ween mi sf easance and non- f easance
was a cr i t i cal el ement i n any t or t act i on br ought agai nst a bur eaucr at ,

because mi sf easance - was t he onl y gr ound upon whi ch, at t hi s t i me, an

act i on agai nst , a publ i c of f i ci al coul d . succeed. I f t he si t uat i on was cl assi -

f i ed as non- f easance t hen no dut y woul d be sai d t o be owed t o t he

pl ai nt i f f . ' The st at ut or y r emoval i n var i ous speci f i c cont ext s of sover ei gn

i mmuni t y had no ef f ect oi l t hi s aspect of st at e l i abi l i t y .

" ar t i cl e 1011 . . . [ of t he Code of Ci vi l Pr ocedur ehas] . . . been accept ed f or many year s

i n Quebec as per mi t t i ng cl ai ms . i n del i ct and quasi - del i ct agai nst t he Cr own" . Fur t her -

mor e, Quebec abol i shed t he r equi r ement of a f at i n 1965 ( S. Q. 1965, c . 80, as amended

by S. Q . 1966, c . 21, s . 5) ; see nowR. S . Q. 1977, c . C- 25, ss . 94- 100 .
s

The mi sf easance- non- f easance di st i nct i on, i n t he case of publ i c aut hor i t i es has

never beenar t i cul at ed or appl i edi n a consi st ent and compr ehensi bl e manner . SeeMcCl el l and

v . Manchest er Cor por at i on ; [ 1912] 1 K. B . 118 ( C. A. ) ; Cox v . ' Town Ci t y Mi nes

( 1969) , 4 D. L . R. ( 3d) 241, 2 N. S. R. ( 1965- 69) 79 ( N. S . App. Di v. ) ; Mi l l ar and Br own

Lt d. v . Ci t y . of Vancouver ( 1966) , 56 D. L . R. ( 2d) 190, 55 W. W. R. 59 ( B. C. S . C. ) , r ev' d

( 1967) , 59 D. L . R. ( 2d) 640, 58 W. W. R. 191 ( B. C. C . A. ) . The same i nconsi st ency i s

appar ent i n Dut t on v . Bognor Regi s Ur ban Di st r i ct Counci l , [ 1972] 1 Q. B. 373, sub

nom. , Dut t on v . Bognor Regi s Uni t ed Bui l di ng Co . Lt d. , [ 1972] 1 Al l E. R. 462 ( C. A. ) ,

per Sachs L. J . at pp . 402- 403 ( Q. B . ) , 479- 480 ( Al l E. R. ) and per St amp L. J . at pp . 415

( Q. B. ) , 490 ( Al l E. R. ) ; Pr i de of Der by, et c . v . Br i t i sh Cel anese Lt d . , [ 1953] 1 Ch . 149,

[ 1953] 1 Al l E. R. 179 ( C. A. ) ; Sheppar d v . Gl ossop Cor por at i on, [ 192113 K. B. 132

( C . A. ) . See P. Hogg, Li abi l i t y of t he Cr own ( 1971) , p. 69 .

As wel l , t he mi sf easance- - non- f easance di st i nct i on may be based on ar gument s

whi ch have l i t t l e appl i cat i on when t he st at e i s t he r el evant non- act or . See J . C. Smi t h,

Li abi l i t y i n Negl i gence ( 1984) , pp . 29- 47; M. J . Bowman, S. H. Bai l ey, Negl i gence i n t he

Real mof Publ i c Law- APosi t i ve Obl i gat i on t o Rescue, [ 1984] Pub . Law277 .

4 I n ot her cases t he i ssue has been deal t wi t h as one of " publ i c" and " pr i vat e"

dut i es . Whi l e t he cour t woul d r ecogni ze a publ i c dut y ( i . e . a dut y owed t o t he st at e) on a

par t i cul ar ci vi l ser vant , t hey di st i ngui shed t hi s f r om pr i vat e l aw dut i es of car e . See Anns

v . Mer t on London Bor ough Counci l , [ 1978] A. C. 728, at p . 754, [ 197712 Al l E. R. 492,

at p . 500 ( H. L . ) , per Lor d Wi l ber f or ce . See al so Kwong v . The Queen i n Ri ght of Al ber t a

( 1979) , 96 D. L . R. ( 3d) 214, af f ' d [ 197912 S. C. R. 1010, ( 1980) , 105 D. L . R. ( 3d) 576,

wher e t he Al ber t a Cour t of Appeal dr ew t he same di st i nct i on bet ween bur eaucr at i c r espon-

si bi l i t i es t o advi se Cabi net , andpr i vat e l egal compensat or y l i abi l i t y . The conf usi on bet ween

" act i ve negl i gence" and pr i vat e dut i es of car e cont i nues . See At t or ney Gener al of Nova

Scot i a v . Aza Abr amovi t ch Associ at es Lt d. ( 1985) , 11 D. L. R. ( 4t h) 588, at p. 607

( N. B . C. A . ) ; Moor e v . Gover nment of Mani t oba ( 1981) , 127 D. L . R. ( 3d) 450, at pp .

461- 462 ( Man . Q. B. ) . Some aut hor s ar gue ( and ar e cr i t i cal of t he f act ) t hat Anns v .

Mer t on London Bor ough Counci l has i nt r oduced a " publ i c l aw" cl assi f i cat i on i nt o t he

l egal syst em whi ch i s " whol l y i ncompat abl e wi t h t he Engl i sh t r adi t i on" ; C: Har l ow,

" Publ i c" and " Pr i vat e" Law: Def i ni t i ons Wi t hout Di st i nct i on ( 1980) , 43 Mod. , Law
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I n mor e r ecent common l aw devel opment s, j udges have ar t i cul at ed
l egal pr i nci pl es cul mi nat i ng i n t he deci si ons of t he House of Lor ds i n
Anns v . Mer t on London Bor ough Counci l s and of t he Supr eme Cour t of
Canada i n Ni el sen v . Ci t y of Kaml oops . 6 These cases hel d t hat publ i c
bodi es and i ndi vi dual bur eaucr at s ar e l i abl e t o pr i vat e i ndi vi dual s f or
damages suf f er ed as a r esul t of a f ai l ur e t o r ecei ve a benef i t because of a
bur eaucr at ' s negl i gence . The consequence i s t hat bur eaucr at s, t he st at e
and r epr esent at i ve i nsi t ut i ons can now be hel d di r ect l y or / and vi car i ousl y
l i abl e f or non- f easance . Si nce t he cour t s pur por t ed t o have der i ved t hese

Rev . 241, at p . 242 . She appar ent l y bel i eves t hat t he ar t i cul at i on of compensat or y model s
i n t he case of t he st at e, di st i ngui shabl e f r om t hose appl i cabl e t o pr i vat e ent er pr i se, wi l l
necessar i l y r esul t i n t he i nsul at i on of publ i c aut hor i t i es f r om l i abi l i t y ; i bi d. , at p . 246 . I n
some Amer i can cases t he cour t s have adopt ed a si mi l ar pr i vat e/ publ i c dut y anal ysi s, a
so- cal l ed ` pr i vi t y' doct r i ne r equi r i ng a speci al r el at i onshi p or speci al dut y t o be f ound
bet ween t he bur eaucr at and vi ct i m. See M. S . Shapo, The Dut y t o Act ( 1977) , pp . 79- 83,
108 . See al so Chamber s- Cast anes v . Ki ng Count y, 669 P. 2d 451 ( Wash. S. C. , 1983) ;
Roger s v . Ci t y of Toppeni sh, 596 P. 2d 1096 ( Wash . C. A. , 1979) .

5 Supr a, f oot not e 4. See, Ber ar di nel l i v . Ont ar i o Housi ng Cor p . , [ 1979] 1 S. C. R.
275, ( 1979) , 90 D. L . R. ( 3d) 481 ; Wel br i dge Hol di ngs v . Wi nni peg, [ 1971] S. C. R. 957,
( 1972) , 22 D. L . R. ( 3d) 470; Rudko & Rudko v . R. , [ 1984] 1 W. W. R. 741, ( 1983) , 28
Al t a . L. R. ( 2d) 350 ( Fed . T. D. ) ; Canadi an Feder at i on of Busi ness et al . v . The Queen
and Andr e Ouel l et , [ 197412 F. C. 443 ( Fed . T. D. ) ; Bar r at t v . Di st r i ct of Nor t h Vancouver
( 1978) , 89 D. L. R. ( 3d) 473, 6 B. C. L. R. 319 ( B. C. C. A. ) , af f ' d [ 198012 S. C. R. 418, 114
D. L . R. ( 3d) 577 ; Ber r yl and Canni ng Co . Lt d. v . The Queen ( 1974) , 44 D. L . R. ( 3d) 568,
[ 197411 F. C. 91 ( Fed . T. D. ) ; Di ver si f i ed Hol di ngs Lt d . v . The Queen i n Ri ght of Br i t i sh
Col umbi a ( 1982) , 133 D. L . R. ( 3d) 712, 35 B. C . L . R. 349 ( B . C. S . C. ) , af f d 143 D. L . R.
( 3d) 529, 41 B. C. L . R. 29 ( B. C. C. A . ) ; Bai r d v . The Queen i n Ri ght of Canada ( 1983) ,
148 D. L. R. ( 3d) 1, 48 N. R. 276 ( Fed . C. A . ) ; Johnson et al . v . Adamson et al . ( 1981) ,
128 D. L . R. ( 3d) 470, 34 O. R. ( 2d) 236 ( Ont . C. A. ) ; Toews v . MacKenzi e et al . ( 1980) ,
108 D. L . R. ( 3d) 473, [ 1980] 4 W. W. R. 108 ( B . C. C. A. ) . See al so Tayl or v . The Queen

i n Ri ght of Ont ar i o ( 1983) , 1 D. L . R. ( 4t h) 90, 42 O. R. ( 2d) 740 ( Ont . H. C. ) , wher e t he
cour t hel d t hat a cour t cl er k' s f ai l ur e t o not e an expi r y dat e on a pr omi ssor y not e was
oper at i onal and negl i gent ( but i t al so hel d t hat accept ance of t he not e i t sel f was ul t r a vi r es
t he cl er k' s aut hor i t y) . I n Kwong v . The Queen i n Ri ght of Al ber t a, supr a, f oot not e 4, t he
Al ber t a Cour t of Appeal hel d t hat a f ai l ur e t o war n t hat l eavi ng t he door of a cer t ai n t ype
of f ur nace open was danger ous was not an oper at i onal act but pur e non- f easance ( t he cour t
seems t o equat e t he oper at i onal / pol i cy di st i nct i on wi t h t he mi sf easance/ non- f easance di s-
t i nct i on) and so hel d t he Cr own not l i abl e i n negl i gence . The , ,oper at i onal / pol i cy di st i nc-
t i on st at ed i n Anns was al so appr oved i n Thor ne Ri ddel l I nc . v . Al ber t a ( 1983) , 28 Al t a.
L. R. ( 2d) 326, at pp . 321, 322 ( Al t a. Q. B. ) .

6 [ 198412 S. C. R. 2, ( 1984) , 10 D. L . R. ( 4t h) 641, [ 1984] 5 W. W. R. 1 . The ci t y
i ssued st op wor k or der s agai nst t he const r uct i on of t he Hughes' house, but di d not hi ng
f ur t her t o pr event const r uct i on or occupancy, despi t e t he f act t hat const r uct i on cont i nued
i n vi ol at i on of t he or der . The el der Mr . Hughes ( an al der man i n Kaml oops) l i ved i n t he
house f or 3 year s and t hen sol d i t t o t he pl ai nt i f f , who di d not di scover t he f aul t y
f oundat i ons ( t he cause of t he st op wor k or der ) unt i l al most a year l at er . The t r i al cour t
appor t i oned f aul t 25%t o t he ci t y and 75%t o t he Hughes f or l osses associ at ed wi t h t he
def ect i ve f oundat i ons, and t he Cour t of Appeal af f i r med t he deci si on. The appeal t o t he
Supr eme Cour t of Canada was di smi ssed, McI nt yr e and Est ey JJ . di ssent i ng .

I n her j udgment f or t he maj or i t y, Wi l son J . l ai d t he mi sf easance/ non- f easance di s-
t i nct i on per manent l y t o r est , sayi ng i t was i r r el evant and appl i ed t he t est set out i n Anns,
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pr i nci pl es f r om t he common l aw of negl i gence, t hey have si nce been

appl i ed t o t he pr i vat e spher e by t he House of Lor ds i n Juni or Books v .

Vi et chi Co . , 7 wi t h t he r esul t t hat i ndi vi dual s and f i r ms i n t he pr i vat e sect or

may now be hel d l i abl e- i n t or t f or a f ai l ur e t o act or t o act suf f i cent l y .

I t i s our vi ew t hat t he use of common l aw pr i nci pl es of negl i gence t o

i mpose obl i gat i ons t o del i ver publ i c goods t o i ndi vi dual s was i l l - consi der ed,

and di st or t s t he f unct i on of t he cour t s, and t he nat ur e of t he st at e . The

r easons f or our concer n can be segr egat ed i nt o t hr ee cat egor i es . Fi r st , t he

common l aw concept s do not r ecogni ze t he concept of t he st at e . The

appl i cat i on of common l awnegl i gence pr i nci pl es t o . st at e act i vi t i es i gnor es

t he speci al , pol i t i cal char act er i st i cs of one of t he act or s ; i t i gnor es t he

i nst i t ut i onal compet ence of t he cour t s ; i t f ai l s t o appr eci at e t he r el at i on-

shi p bet ween r epr esent at i ve pr ocesses and bur eaucr at i c pr ocesses ; i t at t empt s

t o appl y concept s of " negl i gence" t o bur eaucr at i c act i vi t i es whi ch cannot

be subj ect t o t hat concept ; and i t may r epr esent an at t empt by t he cour t s t o

i nt er f er e wi t h t he desi gn and del i ver y of publ i c wel f ar e pr ogr ams . Most

i mpor t ant , i t f ai l s t o appr eci at e t he pecul i ar r ol e of t he st at e i n al l ocat i ng

and di st r i but i ng weal t h, i n a var i et y of f or ms, t o i ndi vi dual s and gr oups .

Second, t he appl i cat i on of pr i vat e common l awconcept s of r i ght and dut y

i n cases of st at e act i vi t y t r eat s dut i es owed t o t he st at e as equi val ent t o

dut i es owed t o pr i vat e i ndi vi dual s, and r i ght s of t he st at e as equi val ent t o

r i ght s of i ndi vi dual s . Not hi ng coul d be f ur t her f r omt he t r ut h . The r i ght of

wi t h a sl i ght modi f i cat i on . She st at ed t hat i n or der f or t he cour t s t o i mpose a pr i vat e l aw

dut y on a publ i c aut hor i t y, i t must be shown t hat t he deci si on made by t he aut hor i t y was

" oper at i onal " and not " pol i cy" , t hat t her e was a suf f i ci ent l y cl ose r el at i onshi p bet ween

t he par t i es f or t he aut hor i t y t o cont empl at e r easonabl y t hat i t s car el essness mi ght cause

damage t o t he per son, and t hat t her e wer e no pol i cy consi der at i ons whi ch ought t o

negat i ve or l i mi t t he aut hor i t y' s l i abi l i t y . I n appl yi ng t hi s t est , Wi l son J. hel d t hat t he

f ai l ur e of t he appel l ant t o t ake any act i on at al l was " oper at i onal " i n char act er i n t hat i t
coul d not be " a pol i cy deci si on t aken i n t he bonaf i de exer ci se of di scr et i on" ; i bi d. , at pp .

24 ( S . C. R. ) , 673 ( D. L . R. ) , 437 ( W. W. R. ) . Fur t her mor e t he st at ut e i mposed a dut y and

not a mer e power on t he I nspect or t o enf or ce t he byl aws, and t hi s dut y was br eached .
Ther e wer e no pol i cy r easons t o pr ecl ude t he appel l ant bei ng hel d l i abl e, and so t he appeal

was di smi ssed.

I n hi s di ssent i ng j udgment , McI nt yr e J . ( Est ey J . concur r i ng) , appr oached t he case

f r om a di f f er ent per spect i ve sayi ng t hat t he Anns case was i nappl i cabl e . Al t hough he

agr eed t hat t he Bui l di ng I nspect or had a st at ut or y dut y t o enf or ce t he byl aws, he f ound

t hat t hi s dut y was f ul f i l l ed when he r epor t ed t o Counci l . The r esponsi bi l i t y t hen f el l t o t he

ci t y t o deci de what act i on t o t ake and t her e was no dut y at common l aw by whi ch a

muni ci pal i t y i s r equi r ed t o enf or ce i t s byl aws . He t hen went on t o say t hat t he Counci l ' s

deci si on was not r evi ewabl e by t he cour t s because i t was per f or mi ng a quasi j udi ci al

f unct i on i nst ead of a busi ness f unct i on such as t hat i n t he Anns case .

The Anns cr i t er i on f or l i abi l i t y has been modi f i ed t o a consi der abl e degr ee i n t wo

r ecent cases of t he House of Lor ds and Aust r al i an Hi gh Cour t . See Gover nor s of t he

Peabody Donat i on Fund v. Si r Li ndsay Par ki nson and Co . Lt d. , [ 1985] 1 A. C. 210,

[ 1984] 3 Al l E. R. 529 ( H. L . ) ; The Counci l of The Shi r e of Sut her l and v . Heyman ( 1985) ,

60 A. L . R. 1 ( Aust . H. C. ) ; and see, i nf r a, t he t ext commenci ng at f oot not e 122 .

7 [ 198311 A. C. 520, [ 198213 Al l E. R. 201 ( H. L . ) .
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t he st at e t o gover n has no equi val ent i n pr i vat e l aw, and we bel i eve t hat

t he r i ght t o r ul e car r i es wi t h i t a compl ement ar y dut y- r ef l ect ed i n t he

r i ght of i ndi vi dual s t o t hat whi ch t he st at e pr ovi des . Thi r d, t he appl i cat i on

of common l aw concept s t o t he st at e and t hei r concomi t ant di st or t i on

r esul t i ng f r om t he f i r st t wo f act or s descr i bed above, has been associ at ed

wi t h t he i mposi t i on of dut i es of beni f i cence appl i ed t o pr i vat e f i r ms and

i ndi vi dual s . That may or may not be desi r abl e, but i n ei t her case i t shoul d

come onl y af t er car ef ul anal ysi s of t he et hi cal and pol i cy i mpl i cat i ons of
such r ef or m, and not as a r esul t of devel opment s i n publ i c l aw.

I . The St at e and t he Di st r i but i on of Publ i c Benef i t s

I t i s our vi ew t hat t he l egi sl at ur es and cour t s, i n devel opi ng r ul es of publ i c

conduct and r esponsi bi l i t y pr emi sed on pr i vat e l aw t or t concept s, have

f ai l ed t o consi der a wi de r ange of f act or s whi ch shoul d be r ecogni zed i n

ar t i cul at i ng t he r el at i onshi p of t he pr i vat e i ndi vi dual and t he st at e . These

f act or s suggest t o us t hat doct r i nes and pr i nci pl es ( and t hei r under l yi ng

pol i ci es) , whi ch have been cr eat ed t o r esol ve and or der pr i vat e r el at i ons,

ar e i nappr opr i at e t o a model of " st at e l i abi l i t y" . Accor di ngl y, we her e

pr ovi de a model whi ch r ecogni zes t he r el at i onshi ps among i ndi vi dual s,
t he bur eaucr acy and r epr esent at i ve i nst i t ut i ons, and di st i ngui shes r i ght s
and dut i es owed bet ween pr i vat e i ndi vi dual s and r i ght s and dut i es bet ween

i ndi vi dual s and t he st at e .

Fi r st , we shoul d acknowl edge t hat t he st at e ( or i ndi vi dual s act i ng

wi t h t he aut hor i t y of t he st at e) shoul d r epr esent t he i nt er est s of t he pot en-

t i al and act ual vi ct i ms of i t s act i vi t i es as wel l as t he benef i ci ar i es . 8 Whi l e
t hi s does not mean t hat t he st at e as an agent of i t s const i t uent s must never
act cont r ar y t o i t s pr i nci pal s' i nt er est s, ( si nce ul nani mous consent t o st at e
act i on i s an i mpossi bi l i t y) , one can ar gue t hat t he l egal obl i gat i ons i mposed
on t he st at e need not mi mi c t he obl i gat i ons i mposed on pr i vat e f i r ms .
Pr i vat e i ndi vi dual s and pr i vat e f i r ms ( as a r epr esent at i ve or amal gamof
pr i vat e i nt er est s) can per haps j ust i f y t hei r behavi our as act i vi t y whi ch
ser ves t hei r pr i vat e i nt er est s- sel f - i nt er est ed behavi our , whet her we agr ee
wi t h i t or not , i s at l east under st andabl e i n t hat cont ext . As wel l , t he

i mposi t i on of l egal obl i gat i ons on pr i vat e f i r ms may have t o be eval uat ed

i n l i ght of i t s i mpact on t he l i ber t y of t he i ndi vi dual s i n t he f i r m. Con-

ver sel y, t he st at e' s i nt er est s must t o some degr ee r ef l ect t hose of i t s

vi ct i ms, and wher e t hey do not , t he st at e must , unl i ke t he f i r m, j ust i f y

sacr i f i ci ng some of i t s pr i nci pal s f or ot her s . Si mi l ar l y, r est r i ct i ng t he

s Thi s vi ew of t he st at e as r ef l ect i ng t he i nt er est s of al l member s of t he col l ect i vi t y i s
consi st ent wi t h " common good" and " soci al cont r act " t heor i es of t he st at e . The st at e, i f

i t demands obedi ence, and subj ect i on of aut onomy f r om i t s member s may be abl e t o

l egi t i mat e i t s exi st ence i n t er ms of a r eci pr ocal obl i gat i on t o af f or d cer t ai n benef i t s t o i t s

ci t i zens . See E. Bar ker ( ed . ) , Soci al Cont r act : Essays by Locke, Hume and Rousseau

( 1962) ; R. Dwor ki n, Taki ng Ri ght s Ser i ousl y ( 1977) , pp . 150- 183 .
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f r eedom of bur eaucr at s t o act i n a sel f - i nt er est ed f ashi on r ai ses di f f er ent
concer ns t han does r est r i ct i ng t he per sonal f r eedomand l i ber t y of i ndi vi d-
ual s who const i t ut e pr i vat e f i r ms .

Second, t he appl i cat i on of pr i vat e t or t l aw t o t he st at e i gnor es t he
speci al pol i t i cal st at us of r epr esent at i ve i nst i t ut i ons, and t he r el at i onshi ps
among t hose i nst i t ut i ons and t he cour t s . The pol i t i cal doct r i ne of par l i a-
ment ar y supr emacy, as wel l as j udi ci al r ecogni t i on of execut i ve power s i n
r el at i on t o vest i gi al pr er ogat i ves, suggest s j udi ci al def er ence . 9 Absent
const i t ut i onal aut hor i t y, j udges, as t he l east r epr esent at i ve br anch of t he
st at e, have not been gi ven t he power t o decl ar e l egi sl at i ve enact ment s
voi d, or t o pr event member s of t he execut i ve f r omf ul f i l l i ng t hei r l egi sl a-
t i vel y def i ned r esponsi bi l i t i es or pr er ogat i ve power s . ' ° The sover ei gnt y of
t he st at e r at her t han j udges, as wel l as separ at i on of power s doct r i ne,
i mpl i ci t l y ent ai l t he concept of some i nst i t ut i onal supr emacy whet her of
par l i ament , t he monar chy or t he j udi ci ar y . "

9 For f ur t her di scussi on see S . A. de Smi t h, Const i t ut i onal and Admi ni st r at i ve Law

( 1971) , pp . 114- 117 wher e he poi nt s out t hat whi l e t he cour t s may det er mi ne t he scope of

a pr er ogat i ve t hey wi l l not r evi ew t he gr ounds on whi ch i t has been exer ci sed . Thi s

def er ence i s evi denced i n R . v . Al l en ( 1862) , 1 B . & S . 850, 121 E. R. 929 ( K . B. ) ;

Chandl er v . D. P. P. , [ 19641 A. C. 763, [ 1962] 3 Al l E. R. 142 ( H. L . ) ; but not e t he

r eser vat i on at pp. 809- 810 ( A. C . ) , 157- 158 ( Al l E. R. ) .

1° Thus t he cour t s, r ecogni zi ng t he pol i t i cal phi l osophy of par l i ament ar y sover -

ei gnt y, have consi st ent l y sai d t hat t he wi sdom, expedi ency or pol i cy of a st at ut e i s not

t hei r concer n ; At t or ney Gener al f or Ont ar i o v . At t or ney Gener al f or Canada ( Ref er ences

Appeal ) , [ 1912] A. C. 571, at p . 583 ( P. C. ) ; Ant i - I nf l at i on Ref er ence, [ 1976] 2 S . C. R.

373, at pp . 424- 425, ( 1976) , 68 D. L . R. ( 3d) 452, at p . 497 ; and si mi l ar l y t hey say t hat

t hey wi l l not i nt er f er e wi t h t he pr oper exer ci se of st at ut or y power s ; Bi r kdal e Di st r i ct

El ect r i c Suppl y Co . v . Cor por at i on of Sout hpor t , [ 19261 - A. C. 355 ( H. L . ) ; Br own v .

Dagenham U. D. C. , [ 1929] 1 K. B. 737 ( C. A. ) ; Bar r at t v . Di st r i ct of Nor t h Vancouver ,

supr a, f oot not e 5 . However , . t he scope of t hat power wi l l be i nt er pr et ed st r i ct l y ; Met r opol -

i t an Asyl um Di st r i ct v . Hi l l ( 1881) , 6 App . Cas . 193 ( H. L . ) ; Pr i de of Der by v . Br i t i sh

Cel anese, supr a, f oot not e 3 . See al so Bur mah Oi l Co . ( Bur ma) Tr adi ng Lt d . v . Lor d

Advocat e, [ 1965] A. C. 75, at pp . 144, 168, [ 1964] 2 Al l E. R. 348, at pp . 382, 398

( H. L . ) , f or st at ement s of t he j udi ci al l y unchal l engabl e nat ur e of t he execut i ve' s r i ght t o

exer ci se i t s pr er ogat i ve .

I t woul d appear t hat t he onl y possi bl e gr ounds f or chal l engi ng t he use of a pr er oga-

t i ve woul d ( apar t f r omdef i ni t i onal i ssues) be under t he Char t er of Ri ght s and Fr eedoms

and t hen onl y i f t he Char t er i s hel d t o appl y t o t he pr er ogat i ve power s . See The Queen et

al . v . Oper at i on Di smant l e I nc . et al . ( 1983) , 3 D. L . R. ( 4t h) 193, ( 1983) , 49 N. R. 363

( F. C. A. ) , af f i r med Oper at i onal Di smant l e I nc . e t al . v . The . Queen et al . ( 1985) , 18

D. L . R. ( 4t h) 481 ( S. C. C. ) .
i l

The same separ at i on of power s t hesi s j ust i f i es j udi ci al def er ence i n t or t cases t o

t he execut i ve br anch of gover nment i n t he Uni t ed St at es . See Bl essi ng v . Uni t ed St at es,

447 F . Supp . 1160, at p . 1171 ( Di st . Ct . , 1978) ; Payt on v . Uni t ed St at es, 636 F. 2d 132,

at p . 143' ( C. A. 5t h Ci r . , 1981) , r ev' d 679 F. 2d 475 ( C. A. 5t h Ci r . , 1982) . I n essence

deci si ons as t o st at e l i abi l i t y and i mmuni t y shoul d r ef l ect t he const i t ut i onal st r uct ur e of

gover nment and t he expl i ci t as wel l as i mpl i ci t separ at i on of power s among t he br anches

of t he st at e ; Ni xon v . Fi t zger al d, 457 U. S. 731, at pp . 748, 752 ( 1982) . See al so i nf r a,

f oot not e 117 .
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Thi r d, t he st at e i s of t en engaged i n numer ous r esour ce al l ocat i on

act i vi t i es over whi ch t he cour t s may be i nst i t ut i onal l y i ncompet ent t o

exer ci se a super vi sor y j ur i sdi ct i on . 12 The st at e i s l i kel y t o be i nvol ved i n

pol ycent r i c di sput es i n whi ch t he det er mi nat i on of any par t i cul ar f act or or

i ssue i nvol ves t he si mul t aneous adj ust ment of numer ous ot her f act or s and

i ssues, and af f ect s t he i nt er est s of numer ous i ndi vi dual and col l ect i ve

i nt er est s . The t r adi t i onal bi l at er al di sput e- r esol ut i on pr ocess car r i ed on i n

cour t s i s i l l - sui t ed t o deal adequat el y wi t h l egi sl at i ve and many bur eau-

cr at i c act i vi t i es of t hi s sor t .

Four t h, t he appl i cat i on of t r adi t i onal negl i gence l aw t o pr i vat e f i r ms

i s car r i ed out under sever al assumpt i ons, many of whi ch ar e i nappr opr i at e

when appl i ed t o t he st at e . One i s t hat t he f i r mhas as i t s obj ect ei t her shor t

t er m economi c r et ur n t o i t s owner s, or l ong t er m gr owt h . A second

assumpt i on i s t hat t he f i r m oper at es subj ect t o economi c const r ai nt s .

Those assumpt i ons suggest t hat , i n i mposi ng l egal l i abi l i l t y on t he f i r m,

t he f i r m wi l l r eact by passi ng cost s on t o consumer s, or back t o empl oy-

ees, cr edi t or s and shar ehol der s, by adopt i ng acci dent - r educt i on t echni ques,

by i nsur ance or by some mi x of t hese possi bl e r esponses . Conver sel y,

par adi gmat i c st at e act i vi t i es ( f or exampl e, pr osecut i ng, j udgi ng, pol i ci ng,

st andar d- set t i ng, t axi ng, l i censi ng, and wel f ar e di st r i but i ng t o name but a

f ew) may not have as t hei r obj ect s pr i vat e or publ i c weal t h maxi mi zat i on,

or l ong t er m gr owt h . Mor e i mpor t ant , t he r eact i on of t he st at e t o l egal

l i abi l i t y i s l i kel y t o be qui t e di f f er ent f r omt hat of pr i vat e f i r ms . The st at e

enj oys many of t he char act er i st i cs of a monopol y- i t can uni l at er al l y set

pr i ces, r est r i ct ent r y by compet i t or s, and can ef f ect i vel y pr ecl ude subst i -

1 ` By " i nst i t ut i onal compet ence" we mean t he abi l i t y, i ndependent of f or mal pol i t i -

cal aut hor i t y, of t he j udi ci ar y and j udi ci al i nst i t ut i ons t o r esol ve st at e l i abi l t y conf l i ct s so

as t o f ur t her t he l ong- t er m as wel l as t he shor t - t er m i nt er est s of af f ect ed i ndi vi dual s,

i nst i t ut i ons and t he st at e . I n t hi s cont ext , t he quest i on of access t o t he cour t s, t he ef f ect i ve

r emedi al t ool s avai l abl e t o t he cour t , t he at t i t ude and char act er of t he j udges, t he evi den-

t i ar y and pr ocedur al const r ai nt s and i nf or mat i on avai l abl e t o t he cour t , t he par t i ci pat i on of
i nt er est ed and pot ent i al l y af f ect ed i ndi vi dual s and gr oups, t he abi l i t y t o r evi ew compl ex

sci ent i f i c and economi c dat a, and t he r eact i ve r at her t han pr oact i ve char act er of cur i al

i nst i t ut i ons ar e al l r el evant i n det er mi ni ng whet her t he cour t i s an appr opr i at e f or umf or

j udi ci al r evi ew. Cer t ai nl y t he cour t s have not been unawar e of t he i ssue . See Payt on v .

Uni t ed St at es, i bi d. ; I ndi an Towi ng Co . I nc. v . Uni t ed St at es, 350 U. S . 61 ( 1955) ;

Dr i scol l v . Uni t ed St at es 525 F. 2d 136, at p . 138 ( C. A. 9t h Ci r . , 1975) .

Thi s i s not t he pl ace t o anal yze f ul l y t he quest i on of i nst i t ut i onal compet ence,

al t hough we must admi t t hat , on f i r st i mpr essi on, we t hi nk t hat t he cour t s ar e i nappr opr i -

at e t o deal wi t h quest i ons of r esour ce al l ocat i on by t he st at e . See L. Ful l er , Adj udi cat i on

and t he Rul e of Law, [ 1960- 611 Pr oceedi ngs, Amer i can Soci et y of I nt er nat i onal Law 1 ;

A. D. Twer ski et al . , Shi f t i ng Per spect i ves i n Pr oduct s Li abi l i t y : Fr om Qual i t y t o Pr ocess

St andar ds ( 1980) , 55 N. Y . U. L . Rev . 347, at pp . 351- 352; A. Chayes, The Rol e of t he

Judge i n Publ i c LawLi t i gat i on ( 1976) , 89 Har v. L. Rev. 1281 .

I t i s i nt er est i ng t o not e t hat Lawr ence Tr i be bel i eves t hat i nst i t ut i onal compet ence i s

not a cr i t i cal var i abl e i n expoundi ng const i t ut i onal i ssues ; see L. Tr i be, Amer i can Const i -

t ut i onal Law( 1978) , pp . 13, 14 .
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t ut e act i vi t i es . I t s abi l i t y t o " sel f - i nsur e" and t hus t o i nsul at e i t sel f f r om
t he ef f ect of l i abi l i t y r ul es and t he cour t s i s vi r t ual l y unl i mi t ed . " To t he
ext ent t hat pr i vat e t or t l awdoct r i nes ar e pr emi sed on det er r ent obj ect i ves
t hey may be si ngul ar l y i nef f ect i ve when appl i ed t o t he st at e . ' 4

Fi f t h, t he st at e, unl i ke pr i vat e f i r ms, i s per mi t t ed, i ndeed i t s pr i mar y
pur pose even t o mi ni mal i st t heor i st s i s t o suppl y ser vi ces whi ch ar e not
suppl i ed by pr i vat e mar ket s . Thus t he moder n wel f ar e st at e wi l l of t en be
engaged i n cor r ect i ng mar ket dysf unct i on, r edi st r i but i ng weal t h, and exer -
ci si ng pol i ce power s . I n al l t hese cases . del i ber at e, adver t ent , - and pol i t i -
cal l y mandat ed act i vi t i es ar e per mi t t ed t o pr ej udi ce t he i nt er est s of some
pr i vat e ci t i zens, so as t o benef i t ot her s over al l . Deci si ons by t he st at e t o
t ax pr i vat e ci t i zens, or t o f ai l t o pr ovi de weal t h t hr ough t he del i ver y of
publ i c ser vi ces t o pr i vat e ci t i zens, ar e t he vehi cl es t hr ough whi ch soci al l y

13 Quest i ons of st at e l i abi l i t y must t hus be seen as cases whi ch demand an answer t o

Hol mes admoni t i on t hat " St at e i nt er f er ence i s an evi l , wher e i t cannot be shown t o be a

good . Uni ver sal i nsur ance, i f desi r ed, can be bet t er and mor e cheapl y accompl i shed by

pr i vat e ent er pr i se" ; O. W. Hol mes, The Common Law ( 1881) , p . 86 . Our t heor y of st at e

l i abi l i t y i s a t heor y i n whi ch t he st at e does, i n f act , r epr esent an i nsur er of l ast r esor t .

" The St at e i s, i n some ways, an i nsur er of what i s of t en cal l ed soci al r i sk, i . e . , t he r i sk

ar i si ng f r om soci al act i vi t y, whi ch i n pr act i ce, i s car r i ed on by t he i nt er vent i on of t he

St at e" ; L . Dugui t , Tr ai t é de dr oi t const i t ut i onnel ( 3i 6me éd . ) , p . 469, as t r ansl at ed i n B.

Schwar t z, Fr ench Admi ni st r at i ve Law and t he Common- Law Wor l d ( 1954) , p . 295 .

Ther e i s l i t t l e doubt t hat subst ant i al soci al benef i t s may be achi eved t hr ough t he l oss-

spr eadi ng associ at ed wi t h st at e l i abi l i t y ; G. Cal abr esi , The Cost s of Acci dent s ( 1970) , pp .

27, 39- 47 . See Payt on v . U. S. , supr a, f oot not e 11, . at p . 144 ; Rayoni er I nc . v . U. S. , 352

U. S . 315 ( 1957) .
14

Academi c and j udi ci al musi ng ( and one can har dl y cal l i t anyt hi ng el se) r egar di ng

t he i nst r ument al af f ect of st at e l i abi l i t y whi l e common, i s cont r adi ct or y . Cer t ai nl y, some

j udges ar e cogni zant of t he enor mous pot ent i al i mpact of l i abi l i t y awar ds on t he behavi our

of i ndi vi dual ci vi l ser vant s, and t hus may be r el uct ant t o i mpose l i abi l t y . See Paul v . The

Ki ng ( 1906) , 38 S. C. R. 126, at p . 136; Downs v . Uni t ed St at es, 522 F. 2d 990, at pp .

997- 998 ( C . A. 6t h Ci r . , 1975) ; Emch v . Uni t ed St at es, 630 F. 2d 523, at p . 527 ( C. A. 7t h

Ci r . , 1980) .

Ot her j udges do not bel i eve t hat t he i mposi t i on of l i abi l i t y wi l l i nf l uence execut i ve

behavi our . See Anns v . Mer t on London Bor ough Counci l , supr a, f oot not e 4, at pp . 501,

507 ( A. C. ) , 755, 762 ( Al l E. R. ) . Some academi cs, however , bel i eve t hat t he bur eaucr acy

wi l l " over " r eact t o j udi ci al awar ds . , See . P. S . At i yah, Acci dent s, Compensat i on and t he

Law ( 3r d ed . , 1980) , p . 62 . At l east one cour t bel i eves t hat t he t hr eat of l i abi l i t y i s a

posi t i ve f act or ; Payt on v . U. S. , supr a, f oot not e 11 . -

Ther e has, sadl y, been ver y l i t t l e empi r i cal i nvest i gat i on of t he r egul at or y i mpact of

j udi ci al compensat i on awar ds on ei t her t he bur eaucr acy, or on i ndi vi dual bur eaucr at i c

behavi our . Empi r i cal wor k i s cr i t i cal i f one i s t o desi gn appr opr i at e model s of st at e

l i abi l i t y . Thr ee pr el i mi nar y st udi es on t he i mpact of j udi ci al damage awar ds on bur eau-

cr at i c behavi our whi ch uni f or ml y concl ude t hat damage awar ds r esul t i n mi nor i nst i t t i -

t i onal r ef or m i f at al l , ar e : M. J. Jar on, The Thr eat of Per sonal Li abi l i t y Under t he Feder al

Ci vi l Ri ght s Act : Does I t I nt er f er e wi t h t he Per f or mance of St at e and Local Gover nment ?,

[ 1981] Ur ban Lawyer 1 ; Pr oj ect , Sui ng t he Pol i ce i n' Feder al Cour t ( 1978) , 88 Yal e L . J .

781 ; E. J . Li t t l ej ohn ; Ci vi l Li abi l i t y and t he Pol i ce Of f i cer : The Need f or NewDet er r ent s

t o Pol i ce Mi sconduct ( 1981) , 58 U. Det . J . Ur b . Law 365, at p . 428 .
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accept ed st at e act i vi t y t akes pl ace . Whi l e i t i s t r ue t hat such deci si ons

may be subj ect t o const i t ut i onal chal l enge on a var i et y of gr ounds, t he

st at e must be ent i t l ed, at l east on some occasi ons, t o i nf l i ct del i ber at e

i nj ur y on i ndi vi dual s and t o al l ocat e benef i t s t o ot her s . What ever our

r ul es of pr i vat e t or t l awmi ght be, t hey must t ake i nt o account t hi s aspect

of st at e act i vi t y . ' 5

Si xt h, t he assessment of " negl i gence" agai nst bur eaucr at s, how-

ever one anal yzes t he concept , i s a ver y di f f er ent t ask t han det er mi nat i ons

of negl i gence agai nst pr i vat e f i r ms . I t i s di f f er ent because t he st at e i s

ent i t l ed t o i nj ur e ci t i zens f or a var i et y of mot i ves ; i t i s di f f er ent because

t he st at e does not oper at e subj ect t o exogenous economi c const ant s l i ke

pr i vat e f i r ms ; i t i s di f f er ent because t he pol i t i cal aut hor i t y of t he cour t s i s

l i mi t ed i n t he case of st at e act i vi t i es ; and most i mpor t ant , i t i s di f f er ent

because of t he envi r onment wi t hi n whi ch bur eaucr at i c act i vi t y t akes pl ace .

Agency behavi our i s a r esul t of t he l egi sl at i ve hi st or y, i nt er nal and ext er -

nal i nt er pr et at i ons of t he l egi sl at i on and r egul at i ons whi ch est abl i sh t he

gover nment depar t ment , t he publ i c and pr i vat e agendas of ' i t s pol i t i cal

act or s, t he t r ai ni ng, hi st or y and ambi t i ons of i t s per sonnel , i t s f i nanci al

r esour ces, and t he at t i t udes and r esour ces of i t s pr i vat e const i t uenci es . ' 6

i s
Obvi ousl y, t he cour t s r ecogni ze t hi s f unct i on of t he st at e whenever t hey enf or ce

t he I ncome Tax Act , t he Cr i mi nal Code and penal pr ovi si ons under ot her act s, and as wel l

when t hey accept t he def ence of st at ut or y aut hor i t y . See Al l en v . Gul f Oi l Ref i ni ng Lt d. ,

[ 1981 ] A. C. 1001, [ 198111 Al l E. R. 353 ( H. L . ) ; Geddi s v . Pr opr i et or s of Bann Reser voi r

( 1878) , 3 App. Cas . 430, at p. 455 ( H. L . ) ; Dunne v. Nor t h West er n Gas Boar d, [ 1964] 2

Q. B. 806, [ 1963] 3 Al l E. R. 916 ( C. A. ) ; Por t age La Pr ai r i e v . B. C. Pea Gr ower s Lt d. ,

[ 1966] S. C. R. 150, ( 1966) , 54 D. L . R. ( 2d) 503, 54 W. W. R. 477 . Si mi l ar l y, t he r ef usal

of t he cour t s t o i nt er f er e wi t h t he exer ci se of t he war pr er ogat i ve r ecogni zes t hi s di st i nct

char act er of st at e act i on; At t or ney Gener al v . De Keyser ' s Royal Hot el Lt d : , [ 1920] A.C.

508 ( H. L . ) ; Bur mah Oi l Co . ( Bur mah) Tr adi ng Lt d . v . Lor d Advocat e, supr a, f oot not e

10 .
16 P. Sabat i er , Soci al Movement s and Regul at or y Agenci es : Towar d AMor e Adequat e-

and Less Pessi mi st i c- Theor y of Agency ' Cl i ent and Capt i ve' ( 1975) , 6 Pol i cy Sci ences

301 .

The assumpt i on t hat t he st at e wi l l si mpl y make deci si ons t hat soci al benef i t s exceed

soci al cost s i s nai ve . The bur eaucr acy may r eact t o a l ar ge number of pol i cy i nducement s

i ncl udi ng pol i t i cal payof f s t o t he agency i n f ut ur e budget al l ocat i ons, l egi sl at i ve i ni t i a

t i ves, publ i c suppor t f or and r eact i on t o agency act i vi t i es, and per sonal benef i t s t o i ndi vi d-

ual empl oyees . See B. M. Mi t ni ck, The Pol i t i cal Economy of Regul at i on ( 1980) , pp .

158- 168 ; S. Pel t zman, Towar d a Mor e Gener al Theor y of Regul at i on ( 1976) , 19 J . of Law

and Econ . 211 ; P. J . Qui r k, I ndust r y I nf l uence i n Feder al Regul at or y Agenci es ( 1981) .

See t ext i nf r a, at f oot not e 51 and at f oot not es 103- 106 . The devel opment of bur eaucr at i c

pol i cy does not seem t o us t o be capabl e of eval uat i on i n t er ms of f aul t or r easonabl e car e,

gi ven t he aut hor i t y of t he st at e t o engage i n di st r i but i ve act i vi t i es . See M. Ar anson, H.

Whi t mor e, Publ i c Tor t s and Cont r act s ( 1982) , p. 54 .

" Reasonabl eness" of bur eaucr at i c conduct has been ar t i cul at ed as a gr ound of j udi -

ci al r evi ew i n admi ni st r at i ve l aw, and i s not or i ousl y vague and i ncapabl e of def i ni t i on .

See Associ at ed Pr ovi nci al Pi ct ur e Houses Lt d. v . Wednesbur y Cor por at i on, [ 1948] 1

K. B . 223, at p. 230, [ 1947] 2 Al l E. R. 680, at p . 683 ( C. A. ) ; Ci t y of Vancouver v .



1986]

	

Negl i gence i n Publ i c Law

	

1 1

The i nf l uence of t hese f act or s on bur eaucr at i c act i vi t y i s per vasi ve and
appl i es as much t o t he j uni or l evel s of t he bur eaucr acy as i t does t o t he
seni or .

Nei t her j udges nor l egi sl at or s have t he i nf or mat i on, backgr ound or
r esour ces t o devel op negl i gence st andar ds t o be used by or i mposed ow' ,
bur eaucr at s . ' ? I nf or mat i on about t he wor l d and t he i mpact of r egul at i on i s
gener at ed wi t hi n t he bur eaucr acy over t i me, and t hus t he bur eaucr acy
shoul d be per cei ved as cr eat i ng and modi f yi ng i t s own st andar ds i n l i ght
of exper i ence wi t h i t s pr ogr ams and t hei r const i t uenci es . " I n t he same
way bur eaucr at s, unl i ke j udges, admi ni st er and manage r egul at or y agen-
das as wel l as deci de and i nf or m. I n some r egul at or y cont ext s, each
si t uat i on whi ch t he bur eaucr acy conf r ont s can be per cei ved as a uni que
event - j ust i f yi ng t he absence of st andar ds, and expl ai ni ng i di osyncr at i c
and dynami c deci si on- maki ng pr ocesses whi ch ar e si t uat i on- dependent . i 9

I f one accept s t hat model of bur eaucr acy, i t i s obvi ousl y i nappr opr i at e f or
t he cour t s, when r espondi ng . t o cl ai ms by i ndi vi dual s who have been
i nj ur ed as a r esul t of st at e act i on or i nact i on, t o det er mi ne t he i ssue on t he
basi s of j udi ci al pr ecedent i n t he cont ext of t or t l aw. Bot h of t hese
r egul at or y pr ocesses suggest t her e shoul d be j udi ci al def er ence t o an
i nt el l ect ual pr ocess ver y di f f er ent f r omi t s own. The j ust i f i cat i on of bur eau-
cr at i c deci si on- maki ng on gr ounds of ef f i ci ency, t he ef f ect of t he deci si on
on ot her member s and cl asses of soci et y who do not par t i ci pat e i n t he
pr oceedi ngs, and t he achi evement of ar t i cul at ed agency obj ect i ves shoul d
not be r e- eval uat ed accor di ng t o j udi ci al i deol ogi es

, 2o
and t hus i t may not

be f easabl e t o demand t he devel opment of st andar ds and r ul es i n cer t ai n
' cat egor i es of bur eaucr at i c deci si on- maki ng, especi al l y i nvol vi ng manage-

r i al , non- r ecur r i ng event s .

I n t hi s ar t i cl e, we ar gue t hat t hese pol i t i cal and bur eaucr at i c r eal i t i es
must be r ecogni zed by j udges who ar e cal l ed upon t o det er mi ne t he r i ght s
of i ndi vi dual s agai nst t he st at e . We bel i eve t hat i n def i ni ng r i ght s i n t hi s
cont ext j udges shoul d r ef l ect on t hei r i nst i t ut i onal compet ence, t hei r abi l -

Si mpson ( l 975) , 48 D. L . R. ( 3d) 2l 5, [ 1975] 1 W. W. R. 207 ( B. C. C. A. ) , r ev' d [ 1977] 1
S. C. R. 71, [ 1976] 3 W. W. R. 97 .

17 1. Ehr l i ch, R. Posner , An' Economi c Anal ysi s of Legal Rul emaki ng ( 1974) , 3 J . of
Leg. St ud . 257, at pp . 267- 268 . As we poi nt out l at er , however , our model may pr ovi de
i ncent i ves t o seni or bur eaucr at s t o i ssue admi ni st r at i ve di r ect i ves, r ul es and st andar ds, and
t o j uni or bur eaucr at s t o demand and conf or mt o t hem. See t ext , i nf r a, at f oot not es 88, 89 .
See al so K. C. Davi s, ANewAppr oach t o Del egat i on ( 1969) , 36 U. Chi . - . . Rev . 713, at
pp . 725- 730, and see comment ar y on t hi s poi nt i n J . H. El y, Democr acy and Di st r ust , A
Theor y of Judi ci al Revi ew ( 1980) , pp . 133- 134 .

l a
K. C. Davi s, 2 Admi ni st r at i ve Law Tr eat i se ( 2nd ed . , 1979) , pp . 175- 176 ; H.

Fr i endl y, The Feder al Admi ni st r at i ve Agenci es ( 1962) , p . 14 .

' 9 D. J . Gi f f or d, Communi cat i onof Legal St andar ds, Pol i cy Devel opment , and Ef f ec-
t i ve Conduct Regul at i on ( 1971) , 56 Cor nel l L. Rev . 409, at pp . 461- 66 .

20 See R. Unger , Law i n a Moder n Soci et y ( 1976) , p. 180 .
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i t y t o def i ne bur eaucr at i c negl i gence, and most i mpor t ant l y, t hei r r ol e i n

def i ni ng and al l ocat i ng benef i t s associ at ed wi t h t he moder n wel f ar e st at e .

Fi nal l y, i n det er mi ni ng di sput es i n t hi s cont ext , j udges must r ecog-

ni ze t hat . r i ght s agai nst t he st at e ar e qual i t at i vel y di f f er ent f r om r i ght s

agai nst i ndi vi dual s . As we sai d above, j udges have used t he mi sf easance/

non- f easance anal ysi s t o j ust i f y or expl ai n a r ef usal t o i mpose l i abi l i t y i n

t or t on bur eaucr at s f or f ai l ur es t o pr ovi de publ i c benef i t s . Thi s di st i nct i on

bet ween mi sf easance and non- f easance cor r el at es wi t h anot her i mpor t ant

di chot omy, t hat whi ch exi st s bet ween obl i gat i ons t o do par t i cul ar act s,

and obl i gat i ons t o r ef r ai n f r omdoi ng, t hat i s t o say obl i gat i ons t o not do

par t i cul ar act s . Act s whi ch ar e done i n br each of a dut y t o not do t hem

gener al l y const i t ut e mi sf easance, whi l e act i ons whi ch ar e not act ual l y

per f or med const i t ut e non- f easance, whet her or not an obl i gat i on t o do

t hemexi st s . Thus, i f I have a dut y t o r ef r ai n f r omdamagi ng your pr op-

er t y, my act of doi ng so i s mi sf easance. I f I f ai l t o save your pr oper t y

f r om har m whi ch someone el se i s causi ng, t hat f ai l ur e t o act woul d

const i t ut e non- f easance . I f I had a dut y t o save your pr oper t y I woul d be

l i abl e f or non- f easance and i f I had no dut y I woul d not be so l i abl e .

The act s whi ch peopl e ar e obl i gat ed t o r ef r ai n f r om per f or mi ng ar e

gener al l y act s of non- i nt er f er ence . These t r adi t i onal l y have f or med t he

cor e of t he subj ect mat t er of t he pr i vat e l awof t or t s and can be usef ul l y

cat egor i zed i nt o dut i es t o r ef r ai n f r om i nt er f er i ng wi t h ot her peopl e' s

per sons, dut i es of non- i nt er f er ence wi t h ot her peopl e' s pr oper t y, and

dut i es of non- i nt er f er ence wi t h ot her peopl e' s economi c expect at i ons ( con-

t r act ual r i ght s) . These dut i es of non- i nt er f er ence l i mi t agent s or act or s i n

what act i ons t hey can per f or m, and gener al l y r equi r e t hat per mi ssi bl e

act i ons be car r i ed out accor di ng t o a r easonabl e st andar d of car e .

I n cont r ast t o t he pr i vat e spher e wher e r i ght s t o benef i ci al posi t i ve

act i on ar e cont r act ual l y cr eat ed or ar e cor r el at i ves of dut i es i n ot her ways

vol unt ar i l y assumed, r i ght s whi ch t he i ndi vi dual has t o benef i ci al posi t i ve

act i on on t he par t of t he st at e r est on a di f f er ent f oundat i on . I t i s our vi ew

t hat peopl e have a r i ght t o what ever benef i t s t he communi t y, act i ng

t hr ough t he st at e, di r ect l y or i ndi r ect l y has deci ded t o and act ual l y does

di sper se t o t he publ i c . I f by i nadver t ence i ndi vi dual s f ai l t o r ecei ve t hat t o

whi ch t hey ar e ent i t l ed, t hey shoul d have r ecour se t o t he l aw agai nst t he

st at e or t he r el evant publ i c body as a mat t er of publ i c ent i t l ement .

Ri ght s whi ch i ndi vi dual s have agai nst t he st at e ar e r i ght s whi ch

ei t her ever yone has, or woul d be ent i t l ed t o under par t i cul ar condi t i ons,

t he cor r el at i ve dut i es of whi ch l i e on t he st at e t o be car r i ed out by i t s

agent s . Si nce t hese ar e ent i t l ement s, i t i s i r r el evant whet her or not t hey

ar e dut i es not t o cause har m, or t o conf er benef i t s . Thus t he di st i nct i on

bet ween mi sf easance and non- f easance, whi ch i s cr i t i cal as bet ween mem-

ber s of t he pr i vat e sect or , i s i r r el evant when t he i ssue concer ns ent i t l e-

ment s agai nst t he st at e . I f member s of t he publ i c have a r i ght t o compen-
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sat i on when t hey have suf f er ed a l oss r esul t i ng f r om t he f ai l ur e of an
exer ci se of a publ i c power , t he dut y wi l l f al l on t he st at e, not on an
i ndi vi dual bur eaucr at , nor di r ect l y on t he i ndi vi dual s who const i t ut e t he
st at e . On t hi s vi ew, t he cour t s shoul d not be i mposi ng dut i es of car e on
i ndi vi dual ci vi l ser vant s, nor sear chi ng f or f i ct i onal l egi sl at i ve i nt ent i ons

t o cr eat e pr i vat e causes of act i on, but shoul d be ar t i cul at i ng t he char act er -
i st i cs and par amet er s of t he ent i t l ement whi ch has been al l ocat ed by t he
st at e . 21

Ri ght s agai nst t he st at e, l i ke cont r act ual r i ght s, ent ai l ent i t l ement s,

whi l e pr oper t y r i ght s and r i ght s agai nst t he per son ent ai l r i ght s of non-

i nt er f er ence . I n r egar d t o t he l at t er t wo concept s, l i abi l i t y can be di r ect

and/ or vi car i ous . Vi car i ous l i abi l i t y, however , does not ar i se i n t he con-

t ext of cont r act s, as i t does not mat t er whet her t he br each of cont r act was

commi t t ed by an empl oyee of one of t he par t i es as an agent , or by t he

cont r act i ng par t y . I n al l cases, t he cont r act i ng par t y wi l l be di r ect l y

l i abl e, and t he empl oyee or agent not so . 22 Si mi l ar l y, vi car i ous l i abi l i t y

shoul d not ar i se i n t he cont ext of r i ght s agai nst t he st at e, as i t shoul d not

mat t er whet her t he deni al of an ent i t l ement was commi t t ed by an i ndi vi d-

ual bur eaucr at , or by t he " st at e" i t sel f . I n al l cases t he st at e shoul d be

di r ect l y l i abl e .

zi
The i nt ent i on t est has been cr i t i ci sed by numer ous wr i t er s and r ecent l y by t he

Supr eme Cour t of Canada . See Queen i n Ri ght of Canada v . Saskat chewan Wheat Pool
( 1983) , . 143 D. L. R. ( 3d) 9, [ 1983) 3 W. W. R. 97 ( S . C. C. ) . Compar e I l ogg, op . ci t . ,
f oot not e 3, p. 99 .

I n def i ni ng t he ent i t l ed cl ass and benef i t s, cour t s shoul d not f al l i n t he t r ap of
at t empt i ng t o det er mi ne a f i ct i onal l egi sl at i ve i nt ent i on as t o whom. t he r epr esent at i ve

br anch of gover nment " i nt ended t o benef i t " . The def i ni t i on of t he ent i t l ed cl ass i s

cer t ai nl y i nf l uenced by j udi ci al val ues as t o whomought t o be benef i t ed, and t he uncer -

t ai nt y of t he anal ysi s cannot be avoi ded by si mpl i st i c r ef er ences t o l egi sl at i ve i nt ent i on .
The quest i on, as wel l , depends as much on bur eaucr at i c behavi our as on l egi sl at i ve

hi st or y' and j udi ci al val ues . Ther e i s no escapi ng t hat f act , and i t i s l udi cr ous t o t r y t o
def i ne i t as a sci ent i f i c t echni cal i nqui r y by j udges . See t ext , i nf r a, at f oot not es 66- 68, and
Par t VI ; J . S . Li ndgr en, Soci al Theor y and Judi ci al Choi ce . Damages and Feder al St at ut es

( 1979) , 28 Buf f . LawRev . 711, at pp . 741- 49 .

Cal abr esi and ot her s have poi nt ed out t hat t r adi t i onal common - l aw met hods of

j udi ci al r easoni ng ar e i nappr opr i at e t o an age of st at ut es ; " i f st at ut es ar e t o be made an

i nt egr al par t of t he newcommon l aw f abr i c, i f st at ut es ar e t o become ever mor e common,

and i f t he f undament al r ol e of common l awcour t s i s t o keep l i ke cases bei ng t r eat ed al i ke,

i t i s no wonder . . . t hat . . . . t he cour t s al most come t o be t r eat ed as havi ng t he same
t ype of common l aw aut hor i t y over st at ut es. as t hey di d over t hei r own ol d doct r i nes" . See

G. Cal abr esi , ACommon Lawf or t he Age of St at ut es ( 1982) , p . 86 .
22

The cont r act ual obl i gat i on i s owed by t he pr i nci pal , and t he agent wi l l i ncur no

l i abi l i t y unl ess he act s wi t hout aut hor i t y . See Fr eeman and Lockyer v . Buckhur st Par k

Pr oper t i es ( Mangal ) Lt d. , [ 1964] 2 Q. B . 480, [ 1964] 1 Al l E. R. 630 ( C. A. ) ; Russel st eel

Lt d . v . Consol i dat ed Nor t her n Dr i l l i ng & Expl or at i on Lt d . , [ 1981] 4W. W. R. 113 ( Al t a.
Q. B. ) ; S . Waddams, The Lawof Cont r act s ( 2nd ed . , 1984) , pp . 185- 186 .



14

	

LA REVUE DU BARREAU CANADI EN

	

[ Vol . 64

To anal yze and deci de cases of a f ai l ur e t o convey benef i t s i n t he

exer ci se of st at ut or y power s by usi ng pr i vat e l aw pr i nci pl es of negl i -

gence . i s t o br i ng i nt o pl ay i ssues of mi sf easance and non- f easance,

quest i ons of f aul t and st andar d of car e, and vi car i ous l i abi l i t y, none of

whi ch ar e r el evant t o i ssues r el at i ng t o t he di r ect l i abi l i t y of t he st at e or

ot her publ i c cor por at e bodi es t o pr ovi de benef i t s t o pr i vat e i ndi vi dual s .

Whet her t hat l i abi l i t y i s vi ewed by j udges as ar i si ng f r om a br each of a

st at ut or y dut y, or f r omt he f ai l ur e t o conf er a benef i t by t he exer ci se of a

publ i c power , makes no di f f er ence as t o t he f oundat i on of l i abi l i t y . The

di f f er ence l i es r at her , i n how t he ent i t l ement s ar e t o be def i ned . 23

For al l t hese r easons, i t i s i mpossi bl e f or t he pr i nci pl es of t he l aw of

negl i gence t o f ur ni sh a basi s f or l i abi l i t y on t he par t of t he st at e f or f ai l ur e

t o conf er a benef i t t hr ough t he f ai l ur e t o exer ci se a publ i c power . I t i s t hus

not sur pr i si ng when common l aw pr i nci pl es wer e appl i ed by t he House of

Lor ds t o t he f ai l ur e of a publ i c body t o r epai r a di ke i n Eask Suf f ol k Ri ver s

Cat chment Boar d v . Kent
, 24

t hat no l i abi l i t y was f ound . Thi s case gov-

er ned t he l aw r el at i ng t o publ i c bodi es f or a good many year s . As i t

became mor e common f or l egi sl at i on t o be dr af t ed i n di scr et i onar y t er ms,

2s Ther e ar e, however , t wo poi nt s whi ch we bel i eve must be deal t wi t h i mmedi at el y .

Fi r st , we see l i t t l e mer i t i n t he cont i nuat i on of t he r equi r ement now i mposed i n t he case of

st at ut or y dut i es, t hat t he compl ai nant demonst r at e t hat t he l egi sl at i on " bi nd t he Cr own" .

See Hogg, op . ci t . , f oot not e 3, pp . 100- 102 ; T. C. Har t l ey, J . A. G. Gr i f f i t h, Gover nment

and Law ( 1975) , pp . 308- 309 . Second, we see no r eason t o anal yze t he i ssue i n t er ms of a

" negl i gent " br each of a st at ut or y dut y or power . Hi st or i cal l y, i t appear ed t hat br eaches of

st at ut or y dut i es by t he st at e woul d r esul t i n st r i ct l i abi l i t y ; C. Har l ow, Compensat i on and

Gover nment Tor t s ( 1982) , pp. 68- 70 . Recent cases suggest , however , t hat t he cour t s wi l l

demand t he negl i gent br each of st at ut or y dut i es, appl yi ng, i ncor r ect l y i n our vi ew, pr i nci -

pl es of pr i vat e l aw. See Bai r d v . The Queen i n Ri ght of Canada, supr a, f oot not e 5, at pp .

9 ( D . L . R. ) , 282- 283 ( N . R. ) .

'- 4 [ 1941] A. C. 74, [ 194014 Al l E. R. 527 ( H. L . ) . Ear l i er cases deci ded on si mi l ar

l i nes i ncl ude Wakel y v . Lackey ( 1880) , 1 L. R . ( N. S. W. ) 274; Sheppar d v . Gl ossop

Cor por at i on, supr a, f oot not e 3 . See D. Foul kes, Admi ni st r at i ve Law ( 5t h ed . , 1982) , pp .

377, 380- 382 .

The Kent v . East Suf f ol k Cat chment Boar d deci si on i s par t i cul ar l y i nt er est i ng i nsof ar

as i t cont ai ns j udgment s whi ch r ef l ect bot h pr i vat e and publ i c per spect i ves . Lor d Si mon

anal yses t he i ssue of publ i c l i abi l i t y wi t h par t i cul ar emphasi s on t he r esour ce al l ocat i on

deci si ons of t he boar d . The ot her j udgment s, i ncl udi ng t he di ssent by Lor d At ki ns, adopt a

nar r ow pr i vat e l aw mi sf easance/ nonf easance per spect i ve f ocusi ng on t he " no new dam-

ages" i ssue . See W. Fr i edmann, Lawand Soci al Change i n Cont empor ar y Br i t ai n ( 1951) ,

pp . 176- 177 .
25 SeeBat i k Vi ew Mi l l s v . Nel son Cor por at i on, [ 1943] 1 K. B . 337, [ 1943] 1 Al l E. R.

299 ( C. A. ) ; Admi ni st r at i on of t he Ter r i t or y of Papua and NewGui nea v . Leahy ( 1961) ,

105 C. L. R. 6 ( Aust . H. C. ) ; Bar r at t v . Cor por at i on of Nor t h Vancouver , supr a, f oot not e

5, at pp . 428 ( S . C. R. ) , 584 ( D. L . R. ) . Cf . Fi sher v . Rui sl i p- Nor t hwood U. D. C. , [ 1945]

K. B . 584, [ 1945] 2 Al l E. R. 458 ( C. A. ) .

Ear l y Amer i can cases al so appear ed t o excl ude l i abi l i t y f or a deni al of a benef i t . See

f or exampl e, MochCo . v. Renssel aer Wat er Co . , 247 N. Y. 160, 159 N. E . 896 ( N. Y. C. A. ,

1928) .
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and f or publ i c bodi es t o - be f ound l i abl e f or br eaches of st at ut or y dut i es,

t he i nconsi st ency ent ai l ed when no l i abi l i t y coul d l i e i n r egar d t o st at ut or y

power s became mor e and mor e appar ent . Rat her t han t r eat i ng publ i c

power s and st at e l i abi l i t y as quest i ons of ent i t l ement , l awyer s and j udges

have been unwi l l i ng t o . br eak away f r om t he f r amewor k of negl i gence

l aw, pr ef er r i ng t o di st or t t hose pr i nci pl es t o achi eve t hei r unar t i cul at ed

obj ect i ves . 26

I n par t i cul ar t he House of Lor ds i n Anns, had t o r edef i ne t he r i sk

pr i nci pl e whi ch under l i es t he l aw of negl i gence so- t hat i t woul d appl y t o a

f ai l ur e t o conf er a benef i t as wel l as t o t he causi ng of har m t hr ough

posi t i ve act i on . The f esul t was, and i s t he appl i cat i on of t he pr i ma f aci e

dut y of car e doct r i ne t o t he st at e and ot her r epr esent at i ve i nst i t ut i ons . As

we expl ai ned, t he doct r i ne f ai l s t o r ecogni ze t he di st i nct i on bet ween

r i ght s agai nst t he st at e and r i ght s agai nst ot her pr i vat e i ndi vi dual s . As

wel l , i t f ai l s t o t ake i nt o account t he pol i t i ci al sover ei gnt y of t he st at e, t he

i nst i t ut i onal compet ence of t he j udi ci al syst em, and t he benef i t gr ant i ng

f unct i on of t he wel f ar e st at e . I n t he end, i t f ur ni shes no cl ear gui del i nes

f or deci di ng quest i ons r el at i ng t o t he l i abi l i t y of t he st at e . Si mul t aneousl y,

t he pr i ma f aci e dut y doct r i ne abol i shes t he di st i nct i on bet ween mi sf ea-

sance and non- f easance f or t he l aw r egul at i ng pr i vat e i ndi vi dual s and

f i r ms, t hus r emovi ng what ever st abi l i t y of expect at i on t he pr i nci pl es of

negl i gence f ur ni shed i n t he pr i vat e spher e .

The st at e may be l i abl e t o compensat e pr i vat e i ndi vi dual s i n t wo

qui t e di f f er ent l i abi l i t y cont ext s . 27 The f i r st i s r epr esent ed by cases i n

26 Numer ous academi cs and t he House of Lor ds i t sel f have cal l ed f or a r econsi der a-

t i on of t he cur r ent l egal model , and t he cr eat i on of a separ at e body of l aw whi ch woul d

pr ovi de compensat i on f or l osses associ at ed wi t h st at e act i on . See Hof f mann- La Roche v .

Secr et ar y of St at e f or Tr ade andI ndust r y, [ 1975] A. C. 295, at p. 359, [ 1974] 2 Al l E. R.
1128, at p . 1148 ( H. L. ) . We do not agr ee wi t h Pr of essor Hogg, op . ci t . , f oot not e 3, p .

235, t hat t he pr i nci pl es of t he common l aw ar e f l exi bl e enough t o appl y t o pecul i ar l y

gover nment al act i vi t y, and t hat sweepi ng r adi cal r ef or m i s not necessar y . The Di ceyan

vi ew of t he r ul e of l aw, whi ch he used t o j ust i f y t he equal t r eat ment of a bur eaucr at i n

cases of unaut hor i zed i nj ur y, i s si ngul ar l y i nappr opr i at e t o t he ar t i cul at i on of di r ect st at e

l i abi l i t y f or deni al of st at e ent i t l ement s whi ch- we devel op i n t hi s paper ; see A. V. Di cey,

The Lawof t he Const i t ut i on ( 10t h ed . , 1959) , p . 193 ; Har l ow, l oc . ci t . , f oot not e 23 ; p .

13 ; H. W. R. Wade, Const i t ut i onal Fundament al s ( 1980) , p . 663, cal l i ng f or t he appl i ca-

t i on of " or di nar y" and common l aw t o t he st at e .

I t i s our vi ew t hat t he cal l f or a speci al r egi me of l aw appl i cabl e t o compensat i on

i ssues and t he st at e has been i gnor ed f or t oo l ong . See W. Fr i edmann, Law i n a Changi ng

Soci et y ( 1964) , p. 303; P. Cr ai g, Compensat i on i n Publ i c Law ( 1980) , 96 LawQ. Rev .

413, at pp . 434- 435 .

We shoul d poi nt out t hat t hi s ent i t l ement per spect i ve i s onl y one of sever al possi bl e

anal yt i cal appr oaches t o t he i ssue of st at e l i abi l i t y, and appl i es onl y t o a l i mi t ed subset of

st at e act i ons .
27

The i ssue whi ch we di scuss her e, i s t he di r ect l i abi l i t y of t he st at e t o compensat e a

pr i vat e i ndi vi dual . The var i ous cr own l i abi l i t y act s or i gi nat i ng i n t he post - war er a wer e
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whi ch i ndependent l y r ecogni zed r i ght s of non- i nt er f er ence ar e i nf r i nged
by an i ndi vi dual who i s act i ng as an agent or empl oyee of t he st at e . The
par adi gm case i n t hi s cat egor y woul d be a t r af f i c acci dent i nvol vi ng a
st at e agent , wher e l i abi l i t y wi l l usual l y be i mposed, absent a demonst r a-
t i on of st at ut or y aut hor i t y .

28 The second si t uat i on i s r epr esent ed by cl ai ms
by i ndi vi dual s t hat t hey ar e ent i t l ed t o cer t ai n benef i t s f r om t he st at e
whi ch t hey have not r ecei ved, or t hat t hey have been i nj ur ed as a r esul t of
not r ecei vi ng t hose benef i t s .

The f act s i n Ant i s v . Mer t on London Bor ough Counci l f ur ni sh a
t ypi cal exampl e of a si t uat i on wher e t hi s l at t er ki nd of cl ai m woul d be

appr opr i at e . A publ i c aut hor i t y set s up a bui l di ng i nspect i on syst em i n
or der t o ensur e t hat new const r uct i on meet s cer t ai n mi ni mumst andar ds .

A benef i t i s t her eby f ur ni shed t o t he publ i c i n t hat al l const r uct i on com-

pl et ed af t er t hat dat e shoul d meet t he speci f i ed st andar ds, and ever y

subsequent pur chaser i s a r eci pi ent of t hi s benef i t . I n Ant i s t he i nspect or

ei t her f ai l ed t o i nspect t he f oundat i ons of a bui l di ng event ual l y pur chased

by t he pl ai nt i f f , or negl i gent l y appr oved f oundat i ons whi ch f ai l ed t o meet

t he st andar ds set by t he publ i c body . The pl ai nt i f f , t her ef or e, f ai l ed t o be

a r eci pi ent of a benef i t , whi ch as a member of a cl ass he was t o r ecei ve

and whi ch ot her per sons i n t hi s cl ass nor mal l y di d and woul d cont i nue t o

r ecei ve . He t hus suf f er ed an i nj ur y as a r esul t of not r ecei vi ng a benef i t

commonl y f r amed i n t er ms of vi car i ous l i abi l i t y i n t or t , al t hough Br i t i sh Col umbi a i s an

except i on; supr a, f oot not e 2 . The i ssue does not ar i se i n t he case of muni ci pal gover nment

l i abi l i t y si nce t he muni ci pal i t i es ar e subj ect bot h t o di r ect and vi car i ous l i abi l i t y r i sks . See

al so, Wi l l i ams et al . v . Cor por at i on of t he Ci t y of Sai nt John ( 1984) , 27 C. C. L. T . 247, at
pp . 276, 277, consi der i ng Pol i ce Act , S . N. B. , 1977, P- 9 . 2, s . 17, as amended .

I t i s our vi ew, however , t hat t he par t i cul ar l i abi l i t y r egi me i s of cent r al i mpor t ance.
The choi ce bet ween vi car i ous and di r ect l i abi l i t y may have a si gni f i cant ef f ect on t he
behavi our of bur eaucr at i c act or s . A concer n wi t h r et ai ni ng t he i ndependence of bur eau

cr at i c j udgment suggest s t hat l i abi l i t y i n t hese cases shoul d be di r ect st at e l i abi l i t y r at her
t han per sonal bur eaucr at i c l i abi l i t y ; consi der , f or exampl e, t he ar gument s under l yi ng t he
t r adi t i onal i mmuni t y of j udges and pr osecut or s . Di r ect l i abi l i t y has been i mposed i n
sever al Aust r al i an st at es . See Thor ne v . West er n Aust r al i a, [ 1964] W. A. R. 147 ( W. A. S. C. ) ;
I nt r ovi gne v . Commonweal t h ( 1980) , 32 A. L. R . 251 ( Aust . H. C. ) . Hogg, op . ci t . , f oot -
not e 3, pp . 68- 72 . See al so Sout h Aust r al i a Cr own Pr oceedi ngs Act 1972- 80, s . 10( 1) ( b) .
Recent l egi sl at i ve hear i ngs i n t he Uni t ed St at es have consi der ed amendment s t o t he
Feder al Tor t Cl ai ms Act pr ovi di ng f or t he di r ect l i abi l i t y of t he Uni t ed St at es gover nment .
See H. R. 595, Feder al Tor t Cl ai ms, Hear i ngs bef or e t he Subcommi t t ee on Admi ni st r at i ve
Law and Gover nment al Rel at i ons of t he Commi t t ee on t he Judi ci ar y, House of Repr esen-
t at i ves, 98t h Cong . , Apr i l 27, 28, 1983 .

zs
We t hus di st i ngui sh bet ween t r adi t i onal j udi ci al l y cr eat ed common l aw ent i t l e-

ment s whi ch exi st i ndependent l y of t he l egi sl at ur es and bur eaucr acy and whi ch ar e not t he
subj ect of t hi s essay, and ent i t l ement s whi ch exi st as a r esul t of st at e act i on . I t i s t he l at t er
whi ch ar e t he subj ect of our anal ysi s . Ri char d Epst ei n has dr awn a si mi l ar di st i nct i on;
R. A. Epst ei n, Taxat i on, Regul at i on, and Conf i scat i on ( 1982) , 20 O. H. L . J . 433, at p .
440 .

Thi s appr oach must be consi der ed " st at i st " i n t hat we bel i eve t hat t he st at e det er -
mi nes bot h ent i t l ement s and al l ot ment of har m ( or di sent i t l ement ) deci si ons . G. Cal abr esi ,
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whi ch he was ent i t l ed t o r ecei ve as a member of t he cl ass f or whose

benef i t t he publ i c aut hor i t y act ual l y i mpl ement ed t he scheme and di st r i -
but ed t he benef i t .

The ent i t l ement model of l i abi l i t y whi ch we have devel oped appl i es

t o t hese second ki nds of cl ai ms, unl i ke t he f i r st . The non- r ecei pt of st at e

benef i t s shoul d not be anal yzed i n t he cont ext of common l awnegl i gence

doct r i nes but shoul d be det er mi ned t hr ough j udi ci al def i ni t i on of st at ut or y

and r egul at or y benef i t s t o whi ch i ndi vi dual s ar e ent i t l ed . Thus ; act i ons

agai nst t he pol i ce shoul d be anal yzed, i n some cont ext s at l east , t hr ough

an anal ysi s of t he ki nd and l evel of pol i ce pr ot ect i on benef i t s t o whi ch t he

i ndi vi dual i s ent i t l ed agai nst t he st at e . Act i ons f or i nadequat e mai nt e-

nance of hi ghways shoul d be anal yzed i n t er ms of . t he st at ut or y and

r egul at or y f r amewor k whi ch def i ne t he t r anspor t at i on benef i t s t o whi ch

i ndi vi dual s ar e ent i t l ed . And act i ons agai nst t he st at e t o r ecover economi c,

l osses associ at ed wi t h t he al l eged negl i gent super vi si on of t r ust compa-

ni es shoul d be anal yzed usi ng -a si mi l ar anal yt i cal f r amewor k .

These publ i c ent i t l ement s ar e not based on t r adi t i onal concept s of

pr oper t y nor do t hey r est on t he i mposi t i on of dut i es of car e i n negl i gence

l aw. We shoul d not demand r el i ance on t he benef i t as a pr econdi t i on of

compensat i on nor shoul d we r equi r e a demonst r at i on of a l egi t i mat e or

r at i onal expect at i on of t he benef i t . The publ i c ent i t l ement whi ch we

have descr i bed pr esupposes t hat i ndi vi dual s have r i ght s t o compensat i on

f r omt he st at e when t he st at e has i mper f ect l y di st r i but ed t he ent i t l ement ,
because t he st at e as an i nst i t ut i on f or mani f est i ng col l ect i ve i deal s and

val ues, has det er mi ned t hat t he i ndi vi dual s ar e t o be benef i t t ed . Judges

A. Mel amed, Pr oper t y Rul es, Li abi l i t y Rul es and I nal i enabi l i t y : One Vi ew of t he Cat he-
dr al ( 1972) , 85 Har v . L. Rev . 1089, at p. 1093 . At t he same t i me we acknowl edge t he
possi bi l i t y of a bi par t i t e pr oper t y ent i t l ement f r amewor k. Fi r st , we r ecogni ze common l aw
pr oper t y r i ght s and pr ot ect ed i nt er est s r ecogni zed by t he " st at e as j udge" whi ch may
r ef l ect sel f - cr eat ed and sel f - def i ned owner shi p concept s f l owi ng f r oml abour andexchange,

concer ns wi t h pr ot ect i ng r el i ance, or ut i l i t ar i an r at i onal es ; R. Nozi ck, Anar chy, St at e, and

Ut opi a ( 1974) , pp . 54- 87 . These j udi ci al l y cr eat ed ent i t l ement s may be pr ot ect ed f r om
st at e i nt er f er ence i n t he same way as t hey ar e pr ot ect ed f r ompr i vat e i nt er f er ence, al t hough
one of us t hi nks, di f f er ent l y . I n t he case of t hi s cat egor y of ent i t l ement s, we may pr ot ect

cer t ai n ent i t l ement s f r omi nt er f er ence by ot her i ndi vi dual s and ot her gr oups of i ndi vi dual s
i ncl udi ng t he gr oup cal l ed t he st at e . On one vi ew, i t shoul d not mat t er i f a l egal l y
pr ot ect ed i nt er est i s i nt er f er ed wi t h by one, t wo or a number of ot her s .

Second, we r ecogni ze ent i t l ement s or r i ght s gener at ed f r om t he st at e as an i nst i t u-

t i on, whi ch ar e pr ot ect ed f r omt he st at e . Thi s second cat egor y i s, however , qui t e di f f er ent

f r om t he f i r st si nce i t onl y exi st s wi t h r espect t o " al l of t he ot her s" , t hat i s t he st at e . Thus
i n t he case of t he f i r st cat egor y of ent i t l ement s i f j udges have r ecogni zed cer t ai n r i ght s as

bet ween pr i vat e i ndi vi dual s and f i r ms i t can be ar gued t hat t hey ought t o be r ecogni zed as
wel l as agai nst t he st at e . I n t he case of t he second cat egor y of ent i t l ement s, i f t he cour t has
not r ecogni zed cer t ai n r i ght s, t he vi ct i mmust demonst r at e t hat r i ght , and f i nd i t s sour ce i n
l egi sl at i on and bur eaucr at i c act i on. Thi s model , r ecogni zes t hat t he st at e may est abl i sh
addi t i onal r i ght s, and t hat t he sour ce of t hose r i ght s i s t he l egi sl at i on and bur eaucr at i c

behavi our , not i n j udi ci al r het or i c .
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shoul d, i n our vi ew, r ecogni ze t hi s col l ect i ve expr essi on of benef i t s, and
shoul d not cl i ng t o common l aw t r adi t i ons of pr oper t y or f aul t - based

r ecover y on negl i gence gr ounds . The mer i t of our appr oach consi st s of

t hr ee el ement s . Fi r st , i nsof ar as our model pr esumes equal t r eat ment i n

l i ke ci r cumst ances i n t he al l ocat i on of st at e benef i t s i t r ai ses quest i ons of

j ust i ce ; second, i t demands t he r ecogni t i on of publ i c ent i t l ement s and t he

ar t i cul at i on of r el evant di st i ngui shi ng cr i t er i a t hr ough an exami nat i on of

t he l egi sl at i ve and bur eaucr at i c pr ocess t hr ough whi ch t hey ar e est ab-

l i shed, def i ned and al l ocat ed ; and t hi r d i t r equi r es j udi ci al def er ence t o

t he ul t i mat e aut hor i t y i n t he l egi sl at ur e and bur eaucr acy t o det er mi ne t he
r el evance of t he di st i ngui shi ng cr i t er i a, and t hus t o def i ne st at e ent i t l ement s .

A t heor y of i ndi vi dual ent i t l ement t o st at e- di st r i but ed benef i t s wi l l

pr oduce at l east t hr ee di f f er ent ki nds of ent i t l ement cl ai ms . Ther e may be

cl ai ms as t o t he exi st ence of t he ent i t l ement - whet her i t wi l l be pr o

vi ded, and i f so at what gener al l evel . Thus ci t i zens can cl ai mr i ght s t o
educat i on, medi cal car e, empl oyment , decent housi ng, or even a cer t ai n

gener al st andar d of l i vi ng . Such cl ai ms ar e nor mal l y made i n t he cont ext

of t he pol i t i cal ar ena, and have t r adi t i onal l y not been consi der ed t o be

appr opr i at e f or t he cour t s t o r esol ve . ` 9 A second ki nd of cl ai m can be

made as t o t he f ai r ness of al l ocat i on deci si ons, once t he deci si on t o
pr ovi de some benef i t has been made . Such cl ai ms woul d al l ege wr ongf ul
di scr i mi nat i on i n t hat i n t he al l ocat i on of benef i t s by t he st at e, r el evant l y
l i ke cases have not been t r eat ed al i ke- per sons who ar e i n al l r el evant
r espect s l i ke t he peopl e gi ven cer t ai n benef i t s, have not been i ncl uded
wi t hi n t he cl ass ent i t l ed t o t he benef i t s . Such cl ai ms woul d i ncl ude cl ai ms
of wr ongf ul di scr i mi nat i on i n publ i c empl oyment pr act i ces, unequal pay
f or wor k of equal val ue i n t he publ i c sect or , di f f er ent l evel s or qual i t i es of
ser vi ces gi ven t o di f f er ent l ocal i t i es whi ch r ef l ect r aci al or et hni c di f f er -
ences, and unf ai r ness i n t he gr ant i ng or deni al of l i cenci ng pr i vi l eges .
Such cl ai ms as t hese al so have t r adi t i onal l y been made i n t he pol i t i cal
r at her t han t he j udi ci al ar ena i n Canada . Sect i on 15 of t he Canadi an
Char t er of Ri ght s and Fr eedoms" wi l l , no doubt , br i ng t hi s ki nd of cl ai m
bef or e t he cour t s, and wi l l r ai se i nt r act abl e i ssues as t o when cases ar e
al i ke, and what ar e t o be t he cr i t er i a of r el evant si mi l ar i t y .

Fi nal l y, t her e i s t he t hi r d t ype of cl ai mwhi ch i s t he subj ect mat t er of
our ar t i cl e and whi ch we wi l l cal l quest i ons of mar gi nal ent i t l ement .

29 One r eason why t he cour t s cannot adequat el y deal wi t h such cl ai ms i s t hat t her e i s
no appar ent consensus as t o what i s t he appr opr i at e r ol e of t he st at e . Wi t hout some ki nd of
answer t o t hi s quest i on, cour t s have no cr i t er i a f or r evi ewi ng gover nment al deci si ons . One
coul d, however , ar gue t hat al most ever y t heor y of t he st at e assumes cer t ai n mi ni mal
benef i t s such as pol i ce pr ot ect i on, and so t hat t hese at l east coul d be enf or ced by t he
cour t s . One st i l l woul d be f aced, however , wi t h pr obl ems of how much of t he benef i t i s t o
be gi ven .

3°
Par t I of t he Const i t ut i on Act , 1982, as enact ed by t he Canada Act , 1982, c . 11

( U. K. ) . The Char t er was pr ocl ai med i n f or ce on Apr i l 17, 1982, but , by vi r t ue of s . 32,
sect i on 15 came i nt o ef f ect on Apr i l 17, 1985 .
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These ar e cl ai ms whi ch assume a deci si on as t o t he pr ovi si on of a~publ i c
benef i t and i t s al l ocat i on as al r eady made i n t he l egi sl at i ve and bur eau-
cr at i c ar enas, and const i t ut e demands t hat t hat whi ch has been al l ocat ed
must act ual l y be gi ven, or i f i t i s t oo l at e f or i t t o be gi ven, compensat i on
shoul d be gi ven i nst ead . I n our model , t he l egi sl at i ve br anch of gover n-
ment ar t i cul at es a del i ber at e di st r i but i ve j udgment , and est abl i shes a cl ass
of benef i ci ar i es t hr ough l egi sl at i ve act i on. We wi l l cal l t hi s t he f i r st or der
deci si on . The benef i ci ar i es ar e gener al l y, however , onl y i mper f ect l y i den-
t i f i ed . The pr eci se scope of t he ent i t l ement , t he subj ect mat t er of t he st at e
benef i t , and t he i dent i t i es of t he par t i cul ar benef i ci ar i es ar e not pr e-
det er mi ned . Bur eaucr at s ar e per mi t t ed t o exer ci se di scr et i on and j udg-
ment t o del i neat e t he exact ent i t l ement s, and t o r at i on t hem t o par t i cul ar
i ndi vi dual s- t he second or der ent i t l ement deci si on . Thus t he l i abi l i t y of
t he st at e i n t hi s cont ext shoul d be seen as a j udi ci al ar t i cul at i on of mar -
gi nal ent i t l ement s- t he j udi ci ar y ascer t ai ns t he f i r st and second or der
deci si ons, and det er mi nes whet her a par t i cul ar i ndi vi dual shoul d . come
wi t hi n t he boundar y est abl i shed by t he l egi sl at i ve and bur eaucr at i c
i nst i t ut i ons . "

The i ssue whi ch we addr ess i n t hi s ar t i cl e i s whet her l osses associ -
at ed wi t h t he exer ci se of publ i c power s shoul d be t r eat ed as quest i ons of
ent i t l ement , or whet her t hey shoul d be t r eat ed as quest i ons t o be deal t
wi t h i n t er ms of t he t r adi t i onal l aw of negl i gence . The l aw pr esent l y
i mposes l i abi l i t y wher e a per son suf f er s damage as a r esul t of someone
br eachi ng a dut y owed t o t hem whi ch has been i mposed by a st at ut e . I t
woul d appear t hat , t he onl y si gni f i cant di f f er ence bet ween si t uat i ons wher e
per sons have suf f er ed as a r esul t of a f ai l ur e t o r ecei ve a benef i t wher e t he
bur eaucr acy has a st at ut or y dut y t o conf er i t , and cases wher e per sons
have f ai l ed t o r ëcei ve a benef i t wher e ot her s i n l i ke si t uat i ons ar e r ecei v-
i ng i t f r om a bur eaucr acy empower ed t o gr ant i t , i s t hat t he l at t er case
i nvol ves a del egat i on of deci si on- maki ng power t o t he bur eaucr acy . I f
t hat i s so, i t can be ar gued t hat bot h ki nds of si t uat i ons shoul d be t r eat ed
as mat t er s of ent i t l ement . The i ssue i s not one of negl i gence or t he
absence of r easonabl e car e, i t i s one of ent i t l ement t o benef i t s al l ocat ed
by r epr esent at i ve i nst i t ut i ons, wi t h t he cour t s engaged i n a sophi st i cat ed, .
act i vi st pr ocess whi ch i nvol ves det er mi ni ng t he exi st ence and ext ent of
t he pr i vat e ent i t l ement . "

31
The t hesi s whi ch we have devel oped does not at t empt t o di st i ngui sh among t he

var i ous ki nds of i nt er est s t hi s ent i t l ement t hesi s woul d pr ot ect . We. , admi t , however , t hat
t hi s " i nt er est " anal ysi s cl ear l y deser ves f ur t her consi der at i on and i s cur r ent l y, under

i nvest i gat i on by one of t he aut hor s . . See Boar dof Regent s v . Rot h, 408 U. S . 564, at p. 571
( 1972) ; R. B . Saphi r e, Speci f yi ng Due Pr ocess Val ues : Towar d a Mor e Responsi ve Appr oach

t o Pr ocedur al Pr ot ect i on ( 1978) , 127 U. Pa . L. Rev . 111 .
32

We do not consi der i t necessar y t o r ei t er at e t he power f ul ar gument s of Char l es
Rei ch on t hi s t opi c . See C. Rei ch, The NewPr oper t y ( 1964) , 73 Yal e L. J . 733 . Ri char d
St ewar t and Cass Sunst ei n have , devel oped a sophi st i cat ed anal ysi s . o£ t he i ndi vi dual
cl ai mant ' s l egal r i ght s vi s- d- vi s t he bur eaucr acy i n whi ch t hey anal yze ( 1) pr i vat e r i ght s
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I t i s our vi ew t hat t he di r ect i on t aken by common l aw j udges and

l awyer s i n r ecent year s has not been wel l t hought out . Lawyer s have

f ai l ed t o appr eci at e f ul l y t he i mpl i cat i ons of at t empt i ng t o i mpose unl i m

i t ed r esponsi bi l i t y on t he st at e f or f or eseeabl e r i sks of per sonal i nj ur y,

pr oper t y damage, and economi c l oss associ at ed wi t h negl i gent or i nadver t ant

st at e i nact i on . They have al so f ai l ed t o appr eci at e t he i mpl i cat i ons of

r ecogni zi ng onl y j udi ci al l y cr eat ed pr oper t y r i ght s and r ef usi ng t o r ecog-

ni ze l egi sl at i vel y and bur eaucr at i cl y def i ned ent i t l ement s . As wel l , t her e

has been l i t t l e j udi ci al or academi c r ecogni t i on t hat t hi s i ssue does not

ni cel y f i t wi t hi n our t r adi t i onal cat egor i es of pr i vat e t or t l aw, or publ i c

admi ni st r at i ve l aw.

Now, wi t h Anns and i t s pr ogeny, t hi s has al l changed . By gi vi ng
r emedi es, f or what ever r easons, f or t he f ai l ur e of bur eaucr at s t o gi ve
t he benef i t s whi ch t hey have under t aken t o gi ve, t he cour t s have r ecog

ni zed r i ght s or ent i t l ement s . Thei r exi st ence i s now a f act whi ch has

moved beyond t he r eal m of cont r over sy . What r emai ns t o be done i s t o

ar t i cul at e a t heor y whi ch can j ust i f y t he benef i t s as ent i t l ement s and t o

devel op a model whi ch wi l l per mi t j udges t o det er mi ne i ndi vi dual cases .

Gi ven t hat t he cour t s have i n f act t ur ned benef i t s i nt o ent i t l ement s, we

shoul d f or get t he hi st or y of j udi ci al r at i onal i zat i on whi ch has l ed us t o

wher e we ar e, and at t empt t o ar t i cul at e pr i nci pl es and i nst r ument al goal s

f or doi ng good t hi ngs whi ch we ar e now doi ng f or bad r easons . We

shoul d, t her ef or e, t hr ow of f t he i nt el l ect ual const r ai nt s i mposed by t he

l aw of negl i gence and as wel l , t hose of t he t r adi t i onal j udi ci al r evi ew

model of admi ni st r at i ve l aw, i n an anal ysi s of t he i mpl ement at i on of
deci si ons as t o t he al l ocat i on of benef i t s by publ i c bodi es . We need a new
appr oach, a new t heor y, a new ar ea of ci vi l obl i gat i ons of t he body
pol i t i c . The out l i nes of such a t heor y wi l l be devel oped i n Par t 11 .

11 . The Ri ght t o Recei ve Benef i t s

Whi l e we bel i eve t hat j udges ought t o r ecogni ze pr oper t y- l i ke r i ght s t o
publ i c benef i t s, we must at t he same t i me ar t i cul at e a- met hod of det er mi n-
i ng when speci f i c i ndi vi dual s i n speci f i c si t uat i ons shoul d obt ai n t he

agai nst ot her pr i vat e i ndi vi dual s al l egedl y i n vi ol at i on of st at ut es, ( 2) pr i vat e r i ght s agai nst

t he st at e f or f ai l ur e t o enf or ce l egi sl at i on, ( 3) pr i vat e r i ght s agai nst t he st at e t o j udi ci al

r evi ew of unaut hor i zed gover nment cont r ol s, as wel l as ( 4) a pr i vat e " new pr oper t y

hear i ng r i ght " whi ch as an ent i t l ement i s cl osel y connect ed wi t h our t hesi s ; R. St ewar t , C.

Sunst ei n, Publ i c Pr ogr ams and Pr i vat e Ri ght s ( 1982) , 95 Har v . L. Rev . 1195, at pp .
1207, 1255- 1267 . However , St ewar t and Sunst ei n' s concept of " nevt i f pr oper t y hear i ng
r i ght s" i s l i mi t ed t o pr ocedur al due pr ocess, whi l e our model pr ovi des f or compensat or y
pr oper t y- l i ke ent i t l ement s . As St ewar t and Sunst ei n expl ai n, t he r i ght " pr ot ect s r eci pi ent s

of cer t ai n st at ut or y benef i t s, . . . f r om ar bi t r ar y or di scr i mi nat or y deci si ons by gover n-

ment of f i ci al s t o wi t hhol d t hose benef i t s" ; i bi d. , at p . 1307 . At t he same t i me so cal l ed

ent i t l ement based " pr i vat e r i ght s of i ni t i at i on" wher e t hey per mi t i ndi vi dual s t o compel

t he del i ver y of st at e benef i t s i s cl osel y r el at ed t o our t hesi s ; i bi d. , at pp . 1271- 1272,

1286- 1289.
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benef i t , or compensat i on f or t hei r l osses when t he benef i t has been deni ed .

I n t hese cases we wi l l ar gue t hat i f i ndi vi dual s ar e abl e t o demonst r at e t hat

t hey ar e i n l i ke ci r cumst ances and under si mi l ar condi t i ons as i ndi vi dual s

who ar e r ecei vi ng a, par t i cul ar benef i t , t he . ent i t l ement or compensat i on

shoul d be al l ocat ed t o t hemal so, subj ect t o a demonst r at i on by t he bur eau-

cr acy ei t her t hat t her e was no ent i t l ement si nce i t s def i ni t i on was on a

non- r ul e basi s as mani f est ed i n t he bur eaucr at i c behavi our , or al t er na-

t i vel y, t hat t hr ough t he appl i cat i on of t he bur eaucr at s' r el evant cr i t er i a,

t he i ndi vi dual s ar e not wi t hi n t he ent i t l ed cl ass . .

Per haps one can gai n some i nsi ght i nt o t he cases -, and begi n t o

devel op a coher ent t heor y of st at e l i abi l i t y, by ar t i cul at i ng a concept ual

f r amewor k dr awn f r om what we r ef er t o as r el at i onal anal ysi s . Amodel

whi ch i l l ust r at es t he r el at i onshi ps among t he r el evant act or s i n gover n-

ment l i abi l i t y cases . begi ns wi t h t he r ecogni t i on t hat st at e l i abi l i t y i nvol ves

t hr ee i nst i t ut i ons or cl asses, of act or s . These i nst i t ut i ons we cl assi f y as

di st r i but or s" ( speci f i cal l y t he r epr esent at i ve br anches of gover nment ) ,

pr ovi der s ( agent s of t he r epr esent at i ve br anches and speci f i cal l y, t he

bur eaucr acy) , and r ecei ver s ( member s of t he publ i c, and speci f i cal l y t he

pot ent i al benef i ci ar i es or vi ct i ms of di st r i but or and pr ovi der . deci si ons,

act i ons and i nact i ons) . The di st r i but or i s a r epr esent at i ve i nst i t ut i on whose

pol i t i cal l y def i ned f unct i on i s . t o or i gi nat e on . a f or mal basi s t he ki nd and

l evel of benef i t s t o be t r ansf er r ed or r at i oned t o t he r ecei ver s, and per haps

as wel l t o est abl i sh t he, gener al boundar i es of t he benef i ci al l y ent i t l ed

cl ass . We r ef er t o t hi s di st r i but i ve deci si on as a f i r st or der ent i t l ement

deci si on . The pr ovi der i s a bur eaucr at i c i nst i t ut i on t hr ough whi ch t he

benef i t s ar e i n f act def i ned and t r ansf er r ed over t i me . Gi ven t he bound-

33 I n t hi s essay we t r eat f eder al , pr ovi nci al and muni ci pal r epr esent at i ve bodi es as

equi val ent . As not ed ear l i er , however ; t he cour t s have been r evi ewi ng t he act i vi t i es of

muni ci pal aut hor i t i es f or a consi der abl e per i od; supr a, f oot not e 1 . See al so Mer sey Docks

and Har bour Boar d v . Gi bbs ( 1866) , L. R. 1 H. L . 93 ; J . M. Pi ke, Canadi an, Muni ci pal

Law ( 1929) , pp . 371- 376 ; Cai r ns, op . ci t . , f oot not e 1, pp . 200- 215 ; D. S . Cohen, The

Pr i vat e and Publ i c LawDi mensi ons of t he UY. F . I . Pr obl em( 1983- 84) , 8 Can. Bus . L. J .

410.

Nonet hel ess, t he cour t s st i l l st at e t hat l egi sl at i ve deci si ons, even t hose of muni ci pal

gover nment s, ar e not subj ect t o r evi ew. See Wel br i dge Hol di ngs Lt d . v . Met r opol i t an

Cor por at i on of Gr eat er Wi nni peg, supr a, f oot not e 5 ; Dunl op v . Wool l ahar Muni ci pal

Counci l , [ 1982] A. C. 158, [ 1981] 1 Al l E. R. 1202 ( P. C . ) ( cause of act i on i n damages

does not ar i se f r om ul t r a vi r es zoni ng byl aw) . Si mi l ar l y, no l i abi l i t y wi l l be i mposed as a

r esul t of val i d l egi sl at i ve act s . See Re Appl e Meadows Lt d . et al . and Gover nment of

Mani t oba et al . ( 1984) , 10 D. L . R. ( 4t h) 67, 32 R. P. R. 220 ( Man . Q. B . ) ( r epeal of

l egi sl at i on does not gi ve r i se t o l i abi l i t y) ; St . Ann' s I sl and Shoot i ng & Fi shi ng Cl ub Lt d .

v . The Ki ng, [ 1950] S. C. R. 211, [ 195012 D. L . R. 225 ( no est oppel agai nst t he cr own i n

t he f ace of an expr ess pr ovi si on of a st at ut e) ; Re Cer t ai n St at ut es of t he Pr ovi nce of

Mani t oba Rel at i ng t o Educat i on ( 1894) , 22 S. C. R . 577 . But see cases al l owi ng f or

i mpl i ed r i ght s t o compensat i on even i n t he case of aut hor i zed " t aki ngs" ; see, e . g . ,

Mani t oba Fi sher i es Lt d . v . The Queen, [ 197911 S. C . R. 101, ( 1978) , 88 D. L . R. ( 3d) 462:

and i nf r a, at f oot not e 84 .
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ar i es on t he r at i onal i t y of di st r i but i ve i nst i t ut i ons ' 34 and i mper f ect i nf or -

mat i on about t he f ut ur e wor l d, t he bur eaucr acy i s i nvol ved i nt i mat el y and

per vasi vel y i n det er mi ni ng t he ki nd and l evel of benef i t s act ual l y di st r i -

but ed . We r ef er t o t hese bur eaucr at i c di st r i but i ve and al l ocat i ve deci si ons

as second- or der ent i t l ement deci si ons . 35 As one wr i t er has put i t :

Pol i cy does not exi st i n any concr et e sense unt i l i mpl ement or s have shaped i t and

cl ai med i t f or t hei r own: t he r esul t i s a consensus r ef l ect i ng t he i ni t i al i nt ent of

pol i cy- maker s and t he i ndependent j udgment of i mpl ement or s . 36

Thi s consensus model may not be accur at e, as ot her model s of bur eau-

cr acy poi nt t o di f f er ent t echni ques whi ch def i ne i nf er i or bur eaucr at i c
act i vi t y, but t he essent i al t r ut h of t he st at ement i s t hat " pol i cy does not
exi st i n any concr et e sense" , unl ess one r ecogni zes t he i ndependent
j udgment of al l bur eaucr at i c act or s .

38

Compensat i on f r om t he st at e based on st at e cr eat ed ent i t l ement s can
be j ust i f i ed i n t wo si t uat i ons ; f i r st , wher e t he l egi sl at i ve br anch of gover n-

ment cr eat es posi t i ve mandat or y dut i es on t he bur eaucr acy t o act , and t he

pl ai nt i f f al l eges t hat t hi s st at ut or y r esponsi bi l i t y has not been f ul f i l l ed by
t he bur eaucr at ; and second, wher e t he pl ai nt i f f al l eges t hat a di scr et i onar y
deci si on of t he bur eaucr acy or of a par t i cul ar bur eaucr at has caused

i nj ur y . I n t he case of mandat or y st at ut or y dut i es, t he cour t s have had l i t t l e
di f f i cul t y i n est abl i shi ng l i abi l i t y . When t he di st r i but i ve i nst i t ut i on ( t he
l egi sl at i ve body) act s i n such a way as t o est abl i sh a mandat or y dut y t o
benef i t an i ndi vi dual or cl ass of i ndi vi dual s, t he cour t s may i ssue a
mandat or y i nj unct i on t o per f or m t hat dut y, 39 and al t er nat i vel y pr ovi de

34
See E. Mackaay, Economi cs of I nf or mat i on and Law( 1982) , pp . 125- 134 ; H. A.

Si mon, Admi ni st r at i ve Behavi or ( 3r d ed . , 1976) ; A. D. Hi r schmann, C. E. Li ndbl om,

Economi c Devel opment , Resear ch and Devel opment , Pol i cy Maki ng : Some Conver gi ng

Vi ews, i n F. E . Emer y ( ed . ) , Syst ems Thi nki ng ( 1969) , p. 351 .
35

These second- or der deci si ons r epr esent ser i ous cont r ol pr obl ems, si nce bur eau-

cr at s oper at i ng at t he st r eet l evel have an ext r aor di nar y degr ee of " di scr et i on r egar di ng t he

gr ant i ng of benef i t s, t hei r si ze, and t hei r t i mi ng" ; see M. Tushnet , The Const i t ut i on of t he

Bur eaucr at i c St at e ( 1984) , 86 West . Vi r g . LawRev . 1077, at p. 1078 .
36 R. El mor e, Or gani zat i onal Model s of Soci al Pr ogr amI mpl ement at i on ( 1978) , 27

Publ i c Pol i cy 185, at p . 208 . The l i t er at ur e on t he necessi t y of del egat i ng power , and t he

ef f ect of del egat i on on t he bur eaucr acy i s wel l known. See A. Downs, I nsi de Bur eaucr acy

( 1967) , pp . 132- 136 ; G. E. Fr ug, The I deol ogy of Bur eaucr acy i n Amer i can Law ( 1984) ,

97 Har v . L. Rev . 1277, at pp . 1334- 1343 .
37

D. E . Aar onson, C. T . Di enes, M. C. Musheno, Publ i c Pol i cy and Pol i ce Di scr e-

t i on ( 1984) , Ch . 11 .
3s We r ecogni ze t hat bur educr at i c act i vi t y does not conf or m t o any one of sever al

model s of bur eaucr at i c deci si on- maki ng . Regul at i on can use any one or a mi x of a number
of pol i cy i nst r ument s t o achi eve i t s obj ect i ves, and even wher e t he same i nst r ument i s

used, t her e i s no r eason t o bel i eve t hat t he r esul t i ng pr ocess necessar i l y conf or ms t o one

model .
39

The i nj unct i ve r el i ef i s, however , subj ect t o t he exi st ence of st at ut or y aut hor i t y

cr eat i ng t hi s power i n t he cour t s . See Cr own Pr oceedi ngs Act , 1947, s . 21( 1) ; see Hogg,
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compensat i on i f t he dut y i s not per f or med . 4° . Li abi l i t y wi l l be i mposed

because t he vi ct i ms can demonst r at e t hat t hey come wi t hi n t he- cl ass of

per sons whomt he st at e i nt ended t benef i t: " .

The much mor e common cas, i n whi ch bur eaucr at s ar e ' gr ant ed

di scr et i onar y aut hor i t y, shoul d be anal yzed usi ng t he same f r amewor k .
Fr omt hi s st andpoi nt ' t he ent i t l ement i s est abl i shed i n gener al t er ms, and
t he st at e ef f ect i vel y cr eat es t he bur eaucr acy as an i nst i t ut i onal vehi cl e f or
def i ni ng expl i ci t l y t he speci f i c benef i t s on an ongoi ng basi s . 42 I n bot h
cases, t he st at e cr eat es t he ent i t l ement , i n t he f or mer i n an. appar ent one
st age st at i c pr ocess, i n t he l at t er i n a t wo st age dynami c pr ocess . Ther e i s
no r eason t o dr aw a di st i nct i on bet ween t he r i ght t o an i ndi vi dual ' s cl ai m
t o a benef i t as bet ween t he case Wher e t he ent i t l ement i s appar ent l y

def i ned expr essl y by t he st at e t hr ough l egi sl at i on ( t he case - of mandat or y
st at ut or y dut i es) or t he case wher e- . t he st at e def i nes t he benef i t over
t i me- wher e power i s del egat ed t o t he, bur eaucr acy, ( t he case of st at ut or y
power s) . I n each case t he st at e shoul d be r esponsi bl e- . f or . pr ovi di ng or
f ai l i ng t o pr ovi de t he ent i t l ement .

op . ci t . , f oot not e 3, pp . 22, 23 . As wel l , t he pl ai nt i f f must ( 1) sat i sf y t he cour t t hat t he
st at ut e " i nt ended" t o gi ve a r i ght t o an i nj unct i on agai nst a par t i cul ar bur eaucr at f or
br each of st at ut or y dut y- essent i al l y t he same t est as . used i n mandamus act i ons: De

Fal co v . Cr awl ey Bor ough Counci l , [ 1980] Q. B . 460, [ 1980] 1 Al l E. R. 913 ( C. A. ) ; R.

v . Secr et ar y of St at e f or War , [ 1891] 2 Q. B. 326 ( C. A. ) ; Jul i us v . Lor d Bi shop of Oxf or d

( 1880) , 5 App. Cas . 214 ( H. L . ) ; Padf i el d v . Mi ni st er ôf Agr i cul t ur e, . Fi sher i es and Food,

[ 1968] A. C. 997, [ 1968] 1 Al l E. R. 694 ( H. L . ) ; and. ( 2) sat i sf y t he -admi ni st r at i ve

concer ns r ai sed by t he cour t s i n t hi s cont ext : see Gr aveshamBor ough Counci l v . Br i t i sh

Rai l ways Boar d, [ 1978] Ch . 379, [ 197813 Al l E. R. 853 ( Ch . D. ) .

40 Br eaches of st at ut or y dut i es have i n some cases been t r eat ed as cases of st r i ct

l i abi l i t y i n Engl and i n t he case of st at ut or y aut hor i t i es . See Chi ng v. Sur r ey C. C. , [ 1910]

1 K. B. 736 ( C. A. ) ; Mor r i s v . Car nar von C. C. , [ 1910] 1 K. B. 840 ( C. A. ) ; Ref f el l v.

Sur r ey C. C. , [ 1964] 1 Al l E. R. 743, [ 1964] 1 W. L . R. 358 . ( C. A. ) . However , as wel l , i n a

r ecent Quebec case, based on Ar t i cl e 1057 of t he Ci vi l Code, t he Supr eme Cour t of

Canada r ef used t o- hol d t he Quebec gover nment st r i ct l y l i abl e t o compensat e a pl ai nt i f f

who cont r act ed encephal i t i s as a r esul t of an i nj ect i on as par t of a mass vacci nat i on

pr ogr am; Lapi er r e v . At t or ney- Gener al of Quebec ( 1985) , 16 D. L. R. ' - ( 4t h) 554 . Mor e

r ecent common l awcases suggest t hat t he cour t s wi l l at t empt t o ascer t ai n " common l aw"

dut i es, and use t he st at ut or y f r amewor k as r el evant t o t he det er mi nat i on of t he st andar d of

car e t o be appl i ed ; Queen i n Ri ght of Canada v . Saskat chewan Wheat Pool , supr a,
f oot not e 21 ; Bai r d v . The Queen, supr a, f oot not e 5 . See P. P. Cr ai g, Admi ni st r at i ve Law

( 1983) , pp . 545, 546 ; P. Cane, Ul t r a wi r es Br each of St at ut or y Dut y, [ 1981] Publ i c Law

11 .
41 But " i nt ent i on" i s an el usi ve concept , and does not pr ovi de a const r uct i ve f r ame-

wor k t o det er mi ne ci vi l r i ght s agai nst t he st at e . Supr d, f oot not e 21 .
42

See L. T . Wi l ki ns, Pol i cy Cont r ol , I nf or mat i on, Et hi cs and Di scr et i on, i n L. E .

Abt , I . R. St uar t ( eds . ) , Soci al Psychol ogy and Di scr et i onar y Law ( 1979) , p . 61 ; M. J .

Saks, ASyst ems Appr oach t o Di scr et i on i n t he Legal Pr ocess, i bi d . , p . 77 . The bur eau
cr acy i s seen as dependent on i nput and f eedback needed t o adapt t o cont empor ar y event s .
Di scr et i on i s seen as a devi ce whi ch " enhances syst em adapt at i on" .
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The st r ong di ssent i ng j udgment of Lor d At ki n i n East Suf f ol k Ri ver s
Cat chment Boar d v . Kent 43 and t he many unsuccessf ul ( unt i l r ecent l y)
act i ons whi ch have been br ought agai nst publ i c bodi es' f or non- f easance,
at t est t o a wi del y shar ed i nt ui t i on t hat i ndi vi dual s shoul d be ent i t l ed t o

r ecei ve f r omt he st at e t he benef i t s whi ch have been def i ned and al l ocat ed

by j oi nt l egi sl at i ve and bur eaucr at i c act i ons . That i nt ui t i on shoul d be

accompani ed by an acknowl edgment t hat i ndi vi dual s shoul d not be sub-

j ect t o undi sci pl i ned bur eaucr at i c power , and t hat t he wel f ar e st at e i s

desi gned t o pr ovi de benef i t s t o i ndi vi dual s . These benef i t s ar e as wor t hy

of pr ot ect i on as ar e t r adi t i onal f or ms of ent i t l ement or pr oper t y .

I I I . The I nadequacy of t he Common LawNegl i gence Pr i nci pl es

Thr ough t he r easoni ng i n t he Anns l i ne of deci si ons t he cour t s have
r eached t he concl usi on t hat i ndi vi dual s have or ought t o have r i ght s
agai nst t he st at e, but t he pr emi ses whi ch t hey have used ar e open t o
quest i on . The f i r st case t o r ecogni ze such r i ght s and t he f i r st case t o
depar t f r om t he pat t er n of r easoni ng l ai d down i n East Suf f ol k, ' was
Dut t on v . Bognor Regi s Ur ban Di st r i ct Counci l . I n Dut t on a bui l di ng
i nspect or appr oved i nadequat e f oundat i ons whi ch di d not meet t he bui l d-

i ng code r equi r ement s i mposed on bui l der s by t he def endant muni ci pal -
i t y . The bui l di ng was subsequent l y pur chased by t he pl ai nt i f f who suf -
f er ed f i nanci al l oss when t hè f oundat i ons subsi ded . _causi ng cr acks i n t he
bui l di ng and a mi sal i gnment of wi ndows and door s . Even t hough no
damage was caused t o any ot her pr oper t y nor t o any per son, and even
t hough t hi s ki nd of subsi dence di d not pose a r i sk t o per sons or pr oper t y
i n t he f ut ur e, t he cour t t r eat ed i t as i f i t was a case wher e a bui l der had
bui l t a house whi ch pr esent ed a r i sk of physi cal har m t o per sons and
pr oper t y, whi ch an i nspect or had appr oved as saf e, and t hen t he f or eseea-
bl e damage act ual l y happened . Lor d Denni ng M. R . , f or exampl e, ci t ed
cases such as Nel son v . Uni on Wi r e Rope Co . , 46 wher e a negl i gent l y
i nspect ed and appr oved l i f t caused t he deat h of ni net een wor kmen, and he
posed t he hypot het i cal case of a f ood i nspect or who negl i gent l y appr oved

poi sonous f ood as saf e as anal ogous t o t he i ssue of publ i c l i abi l i t y . Al l

t he j udges i n Dut t on r el i ed heavi l y on Cl ay v . A. J . Cr ump &Sons Lt d . ,
47

43 Supr a, f oot not e 24 .

44 I bi d . The case i s di scussed at l engt h i n Bowman, Bai l ey, l oc . ci t . , f oot not e 3 .

Ot her Canadi an cases adopt i ng t he East Suf f ol k anal ysi s i ncl ude St evens- Wi l l son v . Chat -
ham, [ 1934] S. C. R. 353, [ 1934] 3 D. L . R. 1 ; Wi ng v . Monct on, [ 1940] 2 D. L . R. 740,

( 1940) , 14 M. P. R. 415 ( N. B. App. Di v . ) ; Segui n v . Town of Hawkesbur y, [ 1955] 5

D. L. R. 809, [ 1955] O. R. 956 ( Ont . C. A . ) .
45

Supr a, f oot not e 3 . See P. Cr ai g, Negl i gence i n t he Exer ci se of a St at ut or y Power
( 1978) , 94 LawQ. Rev . 428 .

46 199 N. E . 2d 769 ( 111 . S. C. , 1964) .

47 [ 196411 Q. B. 533, [ 196313 Al l E. R. 687 ( C. A. ) .
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wher e an ar chi t ect , who had negl i gent l y appr oved a wal l as bei ng saf e,

was hel d l i abl e t o peopl e who suf f er ed i nj ur i es when t he wal l col l apsed .

The i nadequacy of t hi s l i ne of r easoni ng became appar ent i n t he ver y
next case t o come bef or e t he Engl i sh cour t s on a si mi l ar set of f act s . I n

Anns v . Mer t on London Bor ough Counci l , 4s anot her case i nvol vi ng i nad
equat e f oundat i ons, t he evi dence f ai l ed t o di scl ose whet her t he f ounda-
t i ons had been i nspect ed and appr oved, or not i nspect ed at al l . The House
of Lor ds st at ed t hat a dut y of car e was owed by t he i nspect or on t he basi s
of t he f or eseeabi l i t y pr i nci pl e of Donoghue v . St evenson . 49 I n doi ng so,
however , t hey ext ended t he pr i nci pl e of Donoghue v . St evmson= whi ch

j ust i f i es t he i mposi t i on of l i abi l i t y wher e physi cal damage or i nj ur y t o

per sons or pr oper t y i s caused by t he act s of anot her who ought t o have

f or eseen t he r i sk of i nj ur y t o t he cl ass of per sons of whi ch t he compl ai n-

ant i s a member - and - appl i ed i t t o t he decr eased val ue of t he manuf ac-
t ur ed ar t i cl e i t sel f . I n addi t i on, t he pr i nci pl e was t aken t o appl y equal l y t o

non- f easance, _or a f ai l ur e t o act , as wel l as t o cases wher e damage i s

caused t hr ough negl i gent act i on . Lor d Wi l ber f or ce st at ed hi s pr i maf aci e

dut y doct r i ne as f ol l ows : so

Thr ough t he t r i l ogy of cases i n t hi s House- Donoghue v . St evenson [ 1932] A. C.

562, Hedl ey Br yne & Co . Lt d . v . Hel l er & Par t ner s Lt d . [ 1964] A. C. 465, and

Dor set Yacht Co . Lt d . v . Home Of f i ce [ 1970] A. C. 1004, t he posi t i on has nowbeen

r eached t hat i n or der t o est abl i sh t hat a dut y of car e ar i ses i n a par t i cul ar si t uat i on, i t

i s not necessar y t o br i ng t he f act s of t hat si t uat i on wi t hi n t hose of pr evi ous si t uat i ons

i n whi ch a dut y of car e has been hel d t o exi st . Rat her t he quest i on has t o be

appr oached i n t wo st ages . Fi r st one has t o ask whet her , as bet ween t he al l eged

wr ongdoer and t he per son- who has suf f er ed damage t her e i s suf f i ci ent r el at i onshi p

of pr oxi mi t y or nei ghbour hood such t hat , i n t he r easonabl e cont empl at i on of t he

f or mer , car el essness on hi s par t may be l i kel y t o cause damage t o t he l at t er - i n
whi ch case a pr i ma f aci e dut y of car e ar i ses . Secondl y, i f t he f i r st quest i on i s
answer ed af f i r mat i vel y, i t i s necessar y t o consi der whet her t her e ar e any consi der a-

t i ons whi ch ought t o negat i ve, or t o r educe or l i mi t t he scope of t he dut y or t he cl ass

of per son t o whom i t i s owed or t he damages t o whi ch a br each of i t may gi ve

r i se . . .

The House of Lor ds, per haps r eal i zi ng t he i mpl i cat i ons of t r eat i ng

a r epr esent at i ve i nst i t ut i on as a pr i vat e f i r m, t hen est abl i shed a cat egor y

of act i vi t i es- whi ch i t cal l ed " pol i cy deci si ons" - whi ch woul d not ent ai l

a dut y of car e . At t he same t i me, oper at i onal act i vi t i es . and deci si ons

whi ch ar e desi gned t o i mpl ement t he pol i cy deci si ons, woul d be r evi ew-

abl e under t he common l awdoct r i nes st at ed by t he cour t .

The end r esul t of t he appl i caat i on of t he pr i ma f aci e dut y of car e

doct r i ne t o i ndi vi dual bur eaucr at s i s t hat wher ever a l oss, whet her physi -

48
Supr a, f oot not e 4.

	

'
49

[ 1932] , A. C. 562, [ 1932] Al l E. R. Rep. 1 ( H. L . ) .
50

Supr a, f oot not e 4, at pp . 751 ( A. C. ) , 498 ( Al l E. R. ) .
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cal damage t o per sons or pr oper t y, or pur e economi c l oss ( i ncl udi ng

di sappoi nt ed expect at i ons of gai n) , i s r easonabl y f or eseeabl e as a r esul t of

ei t her act i ng or f ai l i ng t o act , t hen pr i maf aci e t her e i s a l egal obl i gat i on on

t he i ndi vi dual bur eaucr at t o do or avoi d doi ng t hat whi ch i s r easonabl y

necessar y t o pr event t hat l oss . And t he st at e or r epr esent at i ve i nst i t ut i on

wi l l be vi car i ousl y l i abl e f or t he t or t s of i t s empl oyees . Under t he pr i ma

f aci e dut y doct r i ne t her e i s no pr obl emi n i mposi ng a dut y i n t er ms of t he
pr i nci pl e ; t he pr obl eml i es i n deci di ng upon i t s par amet er s, and i n j ust i f y-

i ng t he i mposi t i on of l egal l i abi l i t y on t he st at e .

The common l awmodel , f ocussi ng as i t does on t he t or t s of i ndi vi d-

ual bur eaucr at s, cont ai ns no mechani smf or det er mi ni ng t he posi t i ve obl i -

gat i ons of t he st at e t owar ds pr i vat e i ndi vi dual s and cl asses . The det er mi
nat i on of negl i gence i n many i nst ances of st at e act i on i s l i abl e t o be
concept ual l y i nt r act abl e, gi ven t he nat ur e of st at e act i vi t i es . As we expl ai ned

ear l i er , gi ven t he nat ur e of bur eaucr at i c deci si on- maki ng, and t he aut hor -

i t y i n t he st at e t o r edi st r i but e weal t h, t he concept of negl i gence may

si mpl y det er i or at e i nt o j udi ci al r at i onal i zat i on . Mor eover , t he r i ght of

i ndi vi dual s t o t he benef i t s whi ch we as a soci et y have det er mi ned t hey

" ought t o r ecei ve" shoul d not depend upon pr oof of t he negl i gence of a

par t i cul ar ci vi l ser vant .

The di st i nct i on bet ween pol i cy deci si ons and oper at i onal act i vi t i es

onl y comes i nt o pl ay once t he pr i maf aci e dut y i s ar t i cul at ed and appl i ed .

Thi s di st i nct i on, by whi ch t he cour t i n Anns at t empt ed t o l i mi t t he scope

of t he pr i ma f aci e dut y doct r i ne, f ai l s t o r ecogni ze t hat al l deci si ons of

bur eaucr at s ar e bot h pol i cy deci si ons ( i nsof ar as t hey est abl i sh obj ect i ves,

st andar ds and cr i t er i a t o be t aken i nt o account by i nf er i or bur eaucr at s) ,

and oper at i onal deci si ons i nsof ar as t hey ar e made i n t he cont ext of

achi evi ng and i mpl ement i ng ot her , pr i or super i or pol i cy deci si ons . S^ Fur -

t her mor e, si nce j udges have been gi ven l i t t l e gui dance as t o how t o

di st i ngui sh t he ar t i f i ci al cat egor i es f r omone anot her , i nconsi st ency, i f not

51
See Bi scoe v . G. E. R. Co . ( 1873) , L. R. 16 Eq . 636, at p . 641 . See Aar onson,

Whi t mor e, op. ci t . , f oot not e 16, p. 36 . I n Bl essi ng v . Uni t ed St at es, supr a, f oot not e 11,
at p. 1170, Becker J . not ed t hat i n many cases t he mat t er i s r esol vabl e onl y t hr ough t he
anal ysi s of economi c ef f i ci ency, pol i t i cal pr agmat i sm, and soci al wi sdom. Amer i can
cour t s have, l i ke t hei r Canadi an count er par t s, r ef used t o i mpose st r i ct l i abi l i t y on t he
st at e . See Lai r d v . Nel ms, 406 U. S . 797 ( 1972) ( no st r i ct l i abi l i t y under t he Feder al Tor t
Cl ai ms Act , 28 U. S. C. s . 1346( b) , f or ul t r ahazar dous conduct of t he st at e i n t est i ng

mi l i t ar y pl anes) . But see Ost ash v . Sonnenber g ( 1968) , 67 D. L . R. ( 2d) 311, 63 W. W. R.
257 ( Al t a. C. A. ) . Thus f aul t concept s may have l ed t he Cour t of Appeal i n McCr ea v .
Ci t y of Whi t e Rock ( 1975) , 56 D. L . R. ( 3d) 525, [ 197512 W. W. R. 593 ( B. C. C. A . ) t o f ai l
t o quest i on t he pr act i ce of t he muni ci pal i t y t o r equi r e i nspect i on onl y on not i ce .

52 The pol i cy- oper at i onal di st i nct i on pr esumes, nai vel y, t hat l egi sl at ur es def i ne and
deci de on " goal s, ends or pur poses" whi ch ar e beyond r evi ew, and t hat t hey t hen
del egat e aut hor i t y t o bur eaucr at i c agenci es t o i mpl ement or achi eve t hose obj ect s . Bur eau

cr at s ar e t hus per cei ved as val ue- f r ee t echni cal exper t s who i nvol ve t hemsel ves wi t h
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conf usi on, i s onl y t o be expect ed . Whi l e i t pur por t s t o excl ude a cer t ai n

cat egor y of deci si ons f r om r evi ew, t he pol i cy/ pper at i onâl t est , because

t he cat egor i es do not exi st , and because i t cannot be gi ven any pr eci se

ar t i cul at i on, of f er s l i t t l e' gui dance t o t he cour t s .

Af ur t her r esul t of deal i ng wi t h t he consequences of a f ai l ur e of t he

st at e t o di st r i but e benef i t s i n t er ms of t he der el i ct i on of dut y of a par t i cu-

l ar empl oyee of t he st at e as measur ed by t he l aw of negl i gence, ( or i n

t er ms of t he pr i ma f aci e dut y doct r i ne i mposi ng a di r ect dut y i n t he case

of ni uni ci pâl gover nment s and ot her r epr esent at i ve i nst i t ut i ons wher e t hat

i s possi bl e) , i s t hat t he di st i nct i on bet ween mi sf easance and non- f easance,

( t hat i s, act i ng negl i gent l y, and f ai l i ng t o conf er a benef i t ) , must be

di st or t ed, ei t her by mi sconcei vi ng t he f act s as i n but t on or by i gnor i ng

t he di st i nct i on al t oget her as i n Anns, or i n Schacht v . R. " I n Schacht t he

Ont ar i o Cour t of Appeal f ound a f ai l ur e of a pol i ce of f i cer t o put up a

war ni ng si gn at t he scene of an acci dent t o be " non- f easance amount i ng

t o mi sf easance" . 54

A compar i son of t he deci si on of t he Supr eme Cour t of Canada i n

Ci t y of Kaml oops v . Ni el sen et al . " wi t h t he deci si on of t he House of

f act s, not val ues . The t echni cal means of i mpl ement i ng t he val ue based pol i ci es ar e " of

cour se" subj ect t o r evi ew as " oper at i onal " deci si ons . Our posi t i on i s t hat t he " naeans-

end" di st i nct i on i s si mpl i st i c and danger ousl y nai ve . The sel ect i on of means i nvol ves

def i ni t i on and i nt er pr et at i on and t hus " j udgment s about t he r el at i ve i mpor t ance of pur -

poses and . . . t her ef or e t he i mpl ement i ng t r i bunal i s of necessi t y al so a pur pose- sel ect i ng

or eval uat i ng t r i bunal " ; J . Tussman, Obl i gat i on and t he Body Pol i t i c ( 1960) , pp. 86- 90 .

The pol i cy- oper at i onal di st i nct i on r ef l ect s t he vi ew t hat r egul at i on i s a " r at i onal

pr ocess" whi ch may be neat l y compar t ment al i zed i nt o pol i cy ( di scr et i onar y and unr e-

vi ewabl e) and i mpl ement at i on ( r evi ewabl e) . The whol e pr ocess i s i nf i ni t el y mor e com

pl ex t han t hat . Compar e C. Li ndbl om, The Sci ence of " Muddl i ng Thr ough" ( 1959) , 19

Pub . Ad . Rev . 79; C. S . Di ver , Pol i cymaki ng Par adi gms i n Admi ni st r at i ve Law( 1981) ,

95 Nar v . L. Rev . 393, at pp . 413- 421 . As Fr ankf ur t er J . sai d i n I ndi an Towi ng Co. v.

Uni t ed St at es, 350 U. S . 61 ( 1955) , t he di st i nct i on i s f mespun and capr i ci ous, and i ncapa-

bl e of havi ng pr edi ct i ve char act er i st i cs. I ndeed one cour t has r ecogni zed t hat vi r t ual l y al l

st at e act i vi t y can be' consi der ed di scr et i onar y and beyond r evi ew; Smi t h v. Uni t ed St at es, .

375 F2d 243 ( C. A. , 5t h Ci r . , 1967) .
53

( 1973) 30 D. L . R. ( 3d) 641, [ 197311 O. R. 221 ( Ont . C. A. ) , af f d O' Rour ke et al .
v . Schacht , [ l 976] 1 S. C. R. 53, ( 1975) , 55 D. L . R. ( 3d) 96 ; see al so R. v. Cot e et al . ;

Mi l l et t e v . Knl oger opoul os ( l 973) , 27 D. L. R. ( 3d) 676, [ 1972] 3 O. R. 224 ( Ont . C. A. ) ,

af f ' d [ 1976] 1 S . C. R. 595, 51 D. L . R. ( 3d) 244 .
54

See Schacht v . The Queen, i bi d. , per J . A. Schr oeder at pp . 651- 652 ( D. L . R. ) ,

231- 232 ( O. R. ) .

The mi sf easance/ non- f easance di st i nct i on i s pecul i ar l y pr obl emat i cal i n t he case of

st at e wr ongs i n t he absence of an ent i t l ement t heor y ; W. 1? . Keet on, Pr osser and Keet on on

Tor t s ( 5t h ed . , 1984) , pp . 373, 374; Cl ement e v . Uni t ed St at es, 567 F. 2d 1140 ( C. A. 1st

Ci r . , 1977) ; Wi l l i ams v . Cal i f or ni a, 664 P. 2d 137 ( Cal . S. C. , 1983) . Thei ssues ar e f ul l y

canvassed i n M. Wel l s, T. A. Eat on, Af f i r mat i ve Dut y and Const i t ut i onal Tor t s ( 1982) , 16-

U. Mi ch . J . L . Ref . 1 .
55 Supr a, f oot not e 6 .
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Lor ds r eveal s t hat t he Supr eme Cour t has appar ent l y j et t i soned i t s " l i m-

i t ed l i abi l i t y" phi l osophy expr essed i n a ser i es of ear l i er cases, and has

adopt ed an expansi ve appr oach t o l egal r esponsi bi l i t y . The l i mi t ed l i abi l -

i t y phi l osophy has been devel oped over t he past t wo decades by t he

Supr eme Cour t i n Nunes ( J . ) Di amonds Lt d. v . Domi ni on El ect r i c Pr o-

t ect i on Co . ,
56 and i n Ri vt ow Mar i ne Lt d . v . Washi ngt on I r on Wor ks, 57

cl ear l y ar t i cul at i ng a nar r owl y def i ned ar ea of l i abi l i t y i n t or t . I n Nunes

Di amonds, t he cour t , by denyi ng l i abi l i t y i n t or t , r ef used t o al l ow a

pr i vat el y or der ed cont r act r el at i onshi p t o be al t er ed by an unbar gai ned f or

r epr esent at i on made " i ndependent l y" of t he cont r act . " Si mi l ar l y, i n Ri vt ow

t he cour t r ef used t o i mpose l i abi l i t y i n t or t f or t he cost of r epai r i ng

negl i gent l y desi gned or const r uct ed equi pment on t he gr ounds t hat t he

l egal r esponsi bi l i t y f or such r i sks was appr opr i at e f or al l ocat i on t hr ough

cont r act pr i nci pl es . 59

Wher e does al l t hi s l eave l ower cour t s and t he l egal pr of essi on i n

Canada? I n a conundr um, t o say t he l east . At i t s si mpl est l evel , how do

we r econci l e t he r est r i ct i ve j ur i spr udence of Nunes Di amonds and Ri vt ow

wi t h t he j ur i spr udence of Schacht and Ni el son? By accept i ng Anns as t he

l aw of Canada, wi l l t he cour t s necessar i l y accept t he pr i ma f aci e dut y

doct r i ne of Lor d Wi l ber f or ce? The cl ar i f i cat i on f or whi ch t he deci si on of

t he Supr eme Cour t of Canada i n Ni el sen was eager l y awai t ed by l awyer s

i s si mpl y not t o be f ound i n t hat j udgment . I t woul d appeâr t hat t he

pr of essi on must sear ch f or i t i n some f ut ur e case whi ch wi l l r ai se t hese

i ssues, and wi l l be deci ded by t he f ul l cour t . Thi s f ur t her per i od of

ambi gui t y does, however , f ur ni sh t he l egal pr of essi on i n i t s j udi ci al ,

advocacy, and schol ast i c r ol es wi t h t i me f or f ur t her anal ysi s and r ef l ect i on .

I t woul d appear t hat t her e ar e t hr ee opt i ons open t o t he Supr eme

Cour t of Canada when i t chooses t o si t as a f ul l cour t t o r e- exami ne t hese

i ssues . I t mi ght r eaf f i r m i t s t r adi t i onal conser vat i ve " l i mi t ed l i abi l i t y"

appr oach by r ever si ng i t s adopt i on of t he pr i nci pl es ar t i cul at ed i n Ar ms .

Such a choi ce i s hi ghl y unl i kel y as not onl y woul d i t per manent l y sepa-

r at e, i n t hi s ar ea of l aw, t he common l aw of Canada f r om i t s hi st or i cal

Engl i sh r oot s, but i t woul d mean a r ever si ng of t he hi st or i cal t r end of

wi deni ng ar eas of l i abi l i t y . As wel l , i t woul d per pet uat e t he unr easoned

hi st or i cal di st i nct i on bet ween st at ut or y dut i es whi ch ar e r evi ewabl e on

56 [ 1972] S. C . R . 769, ( 1973) 26 D. L . R. ( 3d) 699 .

57 [ 1974] S. C. R. 1189, ( 1974) 40 D. L . R. ( 3d) 530 .
58

I t shoul d be not ed t hat t he case has been nar r owl y appl i ed by l ower cour t s si nce

1972, al t hough i t has been suppor t ed by some academi cs . See B. J . Rei t er , Cont r act s,

Tor t s, Rel at i ons and Rel i ance, i n B. J . Rei t er , J . Swan ( eds . ) , St udi es i n Cont r act Law

( 1980) , p. 266 . See al so Sodd Cor por at i on v . Tessi s ( 1977) , 79 D. L . R. ( 3d) 632, 17 O. R.

( 2d) 158 ( Ont . C. A. ) .
59 See D. Cohen, Bl eedi ng Hear t s and Peel i ng Fl oor s : Compensat i on f or Economi c

Loss at t he House of Lor ds ( 1984) , 18 U. B. C. L. Rev . 289 .
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r adi cal l y di f f er i ng pr i nci pl es t han ar e st at ut or y power s . The second al t er -
nat i ve i s t o r eaf f i r m t he pr i maf aci e dut y doct r i ne and t he pol i cy/ oper at i onal
di st i nct i on of Anns . To do t hi s woul d be t o per pet uat e t he di st or t i on of t he
t r adi t i onal pr i vat e l aw doct r i nes of negl i gence i n or der t o make t hem f i t

t he si t uat i on wher e t he st at e i s bei ng sued by pr i vat e i ndi vi dual s . Even so
di st or t ed, t he pr i vat e l aw doct r i nes r emai n i nadequat e f or t he t ask of

j udi ci al r evi ew of deci si ons of t he st at e . The t hi r d possi bi l i t y i s t o accept

t he out come of Dut t on and Anns and t hei r pr ogeny, but t o ar t i cul at e a

di f f er ent set of pr i nci pl es t han t he pr i ma f aci e dut y doct r i ne on . whi ch t o
j ust i f y t hese out comes . I n t he bal ance of - t hi s ar t i cl e we devel op a model
of j udi ci al ent i t l ement def i ni t i on whi ch can be used t o pr ovi de compensa-
t i on t o i ndi vi dual s who ar e deni ed benef i t s by bur eaucr at s and t he st at e
exer ci si ng st at ut or y power s . The model i s der i ved mor e f r om pr i nci pl es
of publ i c t han pr i vat e l aw. .

I V. Theor et i cal Just i f i cat i on f or a Pr i nci pl e of Ent i t l ement

Just i f i cat i on f or a t heor y of publ i c ent i t l ement s shoul d be made on t wo

qui t e di st i nct bases . I n t hi s par t we devel op an anal yt i cal j ust i f i cat i on by

demonst r at i ng t hat t he concept of a publ i c ent i t l ement i s i mpl i ci t wi t hi n

t he pr i nci pl es whi ch const i t ut e and whi ch ar e r ef l ect ed i n our exi st i ng

l egal and pol i t i cal pr ocesses . I n Par t Vwe devel op an i nst r ument al j ust i f i -
cat i on by pr esent i ng ar gument s t o show t hat use of an ent i t l ement t heor y
of st at e l i abi l i t y i s super i or t o usi ng a pr i vat e l aw, negl i gence based
t heor y of l i abi l i t y .

Al l t heor i es of st at e l egi t i macy, whet her mi ni mal i st such as t hat of
Rober t 1Vozi ck, 60 or l i ber al soci al democr at i c such as t hat of John Rawl s, 61
est abl i sh t he l egi t i macy of t he st at e i n t er ms of i t s r i ght t o pl ace l i mi t a
t i ons on t he f r eedomof act i on of t he i ndi vi dual , ei t her mi ni mal l y i n t er ms
of r est r ai nt s on behavi our , or mor e subst ant i al l y i n t er ms of al so r equi r i ng
f r om some i ndi vi dual s cont r i but i ons f or t he event ual benef i t of ot her

i ndi vi dual s of al l .

Any j ust i f i cat i on f or t he r i ght of t he st at e t o l i mi t t he aut onomy of
i ndi vi dual s must be i n t er ms of benef i t s whi ch t he i ndi vi dual s wi l l r ecei ve .
No ot her ki nd of ar gument wi l l do . Thi s hol ds as t r ue f or Hobbes 62 as i t
does f or Nozi ck and Rawl s . The concept of l egi t i macy of t he exer ci se of

pol i t i cal power by t he st at e ent ai l s t he r i ght t o command and t he dut y t o

obey . " The r i ght t o command on t he par t of t he st at e, whi ch cor r el at es

wi t h t he dut y t o obey on t he par t of t he i ndi vi dual , gi ves t he st at e a benef i t

and t he i ndi vi dual a bur den . The j ust i f i cat i on f or t he st at e' s aut hor i t y t o

60

61

62

63

Nozi ck, op . ci t . , f oot not e 28 .

J . Rawl s, ATheor y of Just i ce ( 1971) .

J . I l obbes, Levi at han ( 1950) .

R. P. Wol f e, I n Def ense of Anar chi sm ( 1970) .
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command i s t hat t he i ndi vi dual wi l l r ecei ve a benef i t whi ch wi l l cor r el at e

wi t h a bur den on t he par t of t he st at e . Thi s benef i t bur den r el at i onshi p

must be i n t er ms of a r i ght and dut y r el at i onshi p- t hat i s, a r i ght f or t he

i ndi vi dual t o r ecei ve t he st at e benef i t s, and a dut y on t he st at e t o pr ovi de

t hem. Onl y when t he benef i t s whi ch j ust i f y t he st at e ar e vi ewed as r i ght s
can t he power of t he st at e t o r ul e be vi ewed as a r i ght . Any cl ai mweaker
t han a cl ai m as of r i ght wi l l not be st r ong enough t o j ust i f y or l egi t i mi ze

t he power of t he st at e. Hence any t heor y of st at e l egi t i macy must and

does st at e t he benef i t s whi ch j ust i f y t he st at e' s cl ai ms t o obedi ence i n

t er ms of r i ght s, t hus mai nt ai ni ng a bal ance or r eci pr oci t y wi t h t he dut i es

of t he i ndi vi dual .

Al l t heor i es of t he l egi t i macy of t he st at e ar e t hus soci al cont r act

t heor i es because, l i ke a cont r act , t hey ent ai l a r eci pr ocal set of r i ght s and

dut i es . I ndi vi dual s have dut i es because t hey r ecei ve r i ght s, and t he st at e

has r i ght s because i t has assumed dut i es . The ver y i dea of t he st at e t hus

ent ai l s t he i dea of ent i t l ement s, and so l ong as t he obedi ence of t he

i ndi vi dual i s vi ewed as a dut y and t he i ndi vi dual i s hel d r esponsi bl e t o

f ul f i l l i t , t hen t he benef i t s whi ch t he st at e pr ovi des must be vi ewed i n

t er ms of ent i t l ement s . Each ent ai l s t he ot her . I f t he set of r i ght and dut y

r el at i ons whi ch hol d bet ween t he i ndi vi dual and t he st at e ar e r eci pr ocal ,

t hat i s i f t hey const i t ut e a soci al cont r act , each wi l l be ent i t l ed t o at l east

somé benef i t s . Even t he soci al cont r act must , t o use t he l anguage of

pr i vat e l aw, have consi der at i on f l owi ng i n bot h di r ect i ons, and t hus t o be

bound by t he soci al cont r act an i ndi vi dual must at l east have some ent i t l e-

ment s . Whet her or not onl y a mi ni mal st at e can be j ust i f i ed or whet her t he

i mpl ement at i on of some egal i t ar i an shar i ng i s a l egi t i mat e f unct i on of t he

st at e i s i r r el evant f or t he pur poses of our ar gument . We need onl y t o

j ust i f y t he exi st ence of benef i t s as ent i t l ement s . We need not concer n
our sel ves at t hi s st age wi t h t he def i ni t i on of t hose benef i t s nor wi t h t hei r
di st r i but i on. For t he pur poses of our ar gument , i t does not even mat t er i f

t he st at e cl ai ms mor e t han i t i s ent i t l ed t o, what ever t hat amount mi ght be .

I t wi l l st i l l f ol l ow t hat t he i ndi vi dual s ar e ent i t l ed t o any benef i t t he st at e

pur por t s t o gi ve .

Gi ven t hat t he st at e must j ust i f y i t s cl ai m t o t he r i ght t o r ul e and t he
dut y of i ndi vi dual s t o obey, i n t er ms of t he benef i t s whi ch i t gi ves, t hose

benef i t s may be f or ever y i ndi vi dual , or t hey may be benef i ci al t o onl y

some . Let us assume f or t he moment t hat some ki nd of egal i t ar i an st at e

64 One of t he ear l i est f or ms of t hi s ki nd of ar gument i s t o be f ound i n Pl at o' s Cr i t o .

See Eut hyphr o, Apol ogy; Cr i t o, ( Li ber al Ar t s Pr ess ed . 1956) , p . 60 . I f one does not st ar t

f r om t he aut onomy of t he i ndi vi dual t he aut hor i t y of t he st at e can be j ust i f i ed on ent i r el y

di f f er ent ki nds of gr ounds . Si nce, however , t he democr at i c st at e assumes t he aut onomy of

t he i ndi vi dual onl y a cont r act ual ki nd of t heor y wi l l do f or t he j ust i f i cat i on of i t s aut hor i t y .

Thi s concept of r eci pr oci t y i n t he exer ci se of power as a const r ai nt on power i s wel l

r ecogni zed . See L. Ful l er , The Pr i nci pl es of Soci al Or der ( 1981) , pp . 195- 197 ; Nozi ck,

op . ci t . , f oot not e 28, pp . 17, 90 .
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cl ai ms f i r st , t hat ci t i zen Ahas a dut y t o pay a gr eat er amount of t axes t han

coul d be j ust i f i ed i n t er ms of t he benef i t s whi ch A want s or needs f r om

t he st at e, and second, t hat t he st at e has a r i ght t o col l ect t axes i n excess of

t hat f or t he benef i t of ci t i zen B. Ci t i zen B woul d t hen have a r i ght t o

r ecei ve t he benef i t s whi ch j ust i f i ed t he col l ect i on of t axes f r omci t i zen A.

B' s r i ght t o t he benef i t i s, t her ef or e, a necessar y condi t i on f or t he st at e' s

r i ght t o col l ect t he t axes f r omAwhi ch i t j ust i f i es i n t er ms of a benef i t t o

be gi ven t o B. I f t he st at e cl ai ms t he r i ght i n t er ms of benef i t s f or B, t hen

t he st at e cannot at t he same t i me deny B' s ent i t l ement . The st at e woul d be

act i ng i nconsi st ent l y i n cl ai mi ng t he r i ght t o t ax Af or B' s benef i t , and at

t he same t i me i n denyi ng B' s ent i t l ement . The st at e must al ways j ust i f y

what ever l evel of t axat i on i t mai nt ai ns i n t er ms of benef i t s t o ci t i zens .

The st at e must , t her ef or e, be pr epar ed t o vi ew what ever l evel of benef i t s

i t di sper ses i n t er ms of t hat t o whi ch i ndi vi dual s or cl asses of i ndi vi dual s

ar e ent i t l ed .

The r eason t hat al l of t hi s i s not obvi ous i n a f r amewor k of l egal

t heor y i s pr obabl y because t he doct r i ne of cr own i mmuni t y and t he r ef usal

t o r ecogni ze t he st at e as a l egal concept has pr event ed a doct r i ne of publ i c

ent i t l ement f r omdevel opi ng wi t hi n t he l aw. Now, however , si nce sover -

ei gn i mmuni t y i s of l i mi t ed r el evance i n t he case of some r epr esent at i ve

i nst i t ut i ons, and i s bei ng l i mi t ed i n t he case of ot her s, t her e i s no r eason

why a doct r i ne of ent i t l ement shoul d not be ar t i cul at ed . Such an ar t i cul a-

t i on wi l l r equi r e a synt hesi s of bot h pol i t i cal and l egal t heor y .

Under t hi s vi ew of ' t he l egi t i macy of t he st at e, t he l egi sl at i ve and

bur eaucr at i c pr ocesses by whi ch benef i t s ar e gr ant ed can be vi ewed as an

ent i t l ement cr eat i ng pr ocess . I f t he l egi sl at ur e enact s t hat al l per sons who

have been r esi dent i n Canada f or t enyear s or mor e shal l be pai d a pensi on

of $300 per mont h at age si xt y- f i ve, t hen a per son who met t hose r equi r e-

ment s shoul d have a good cause of act i on agai nst t he st at e f or t hat amount

whet her t he r eason i t was not pai d was del i ber at e or i nadver t ent bur eau-

cr at i c act i on . I t shoul d make no di f f er ence whet her t he l egi sl at i on, speci f -

i cal l y def i nes and al l ocat es t he ent i t l ement , or empower s t he bur eaucr acy

t o set t he r esi dence and age r equi r ement s and t he amount of t he payment .

Equal l y i t shoul d make no di f f er ence as t o r ecover y of t he amount of an

unpai d pensi on i f t he bur eaucr acy was empower ed t o make t he deci si on

as t o whet her or not a pensi on woul d be pai d, gi ven t hat t he i ndi vi dual

who f ai l ed t o r ecei ve t he pensi on coul d demonst r at e t he deci si on t o pay a

pensi on had been made . I t shoul d al so make no di f f er ence t o a r i ght of

r ecover y whet her i t i s t he benef i t i t sel f whi ch i s sought t hr ough a l egal

act i on, or t he damages whi ch wer e suf f er ed as a r esul t of not r ecei vi ng t he

benef i t . 65 I n al l cases t he anal yt i cal f oundat i on of t he cl ai m i s t hat t he

6s
See N. Henr y, Pol i t i cal Obl i gat i on and Col l ect i ve Goods, i n J . R. Pennock, J . W.

Chapman ( eds . ) , Nomos XI I : Pol i t i cal and Legal Obl i gat i on ( 1970) , pp . 269- 273 . I n a

sense we ar e ar gui ng f or a " pr oper t y" , l i ke r i ght t o st at e benef i t s i n whi ch t he onl y
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st at e di r ect l y or i ndi r ect l y pr ovi des a benef i t t o whi ch t he i ndi vi dual i s

ent i t l ed .

The Canadi an Char t er of Ri ght s and Fr eedoms adds a f ur t her di men-
si on t o t hi s i ssue, as a second anal yt i cal ar gument can now be made i n

suppor t of an ent i t l ement t heor y of publ i c benef i t s . That ar gument hol ds

t hat an ent i t l ement t heor y i s i mpl i ci t i n sect i on 15( 1) , whi ch pr ovi des :

Ever y i ndi vi dual i s equal bef or e and under t he l aw and has t he r i ght t o t he equal

pr ot ect i on and equal benef i t of t he l awwi t hout di scr i mi nat i on based on r ace, nat i onal

or et hni c or i gi n, col our , r el i gi on, sex, age or ment al or physi cal di sabi l i t y .

I f i t i s t he case t hat ever y i ndi vi dual has a r i ght " t o t he equal benef i t of t he

l aw" , t hen i t woul d cer t ai nl y f ol l ow t hat ever y i ndi vi dual i s ent i t l ed t o

r ecei ve t he benef i t s whi ch t he st at e pr ocur s t he bur eaucr acy t o pr ovi de t o

t he member s of t he publ i c t hr ough t he exer ci se of i t s l egal aut hor i t y .

" Equal benef i t of t he l aw" r equi r es consi st ency i n t he al l ocat i on and

di st r i but i on of benef i t s t o t he publ i c . I t i s cl ear f r om t hi s t hat ever y

member of t he cl ass f or whi ch t he st at e pr ovi des a benef i t i s ent i t l ed t o t he

benef i t , and woul d t hus have a r i ght of compensat i on i f and when a

benef i t has been deni ed . Thus sect i on 15 of t he Char t er can be sai d t o

ent ai l t he pr i nci pl es of an ent i t l ement t heor y .

Thi s ent i t l ement anal ysi s pr e- supposes t he t wo i nst i t ut i onal act or s

par t i ci pat i ng i n a co- oper at i ve ent i t l ement def i ni t i on pr ocess . Fi r st , t he
j udge deci des whet her t he vi ct i m ought t o be compensat ed, usi ng as a
pr i mar y cr i t er i on t hat t he vi ct i m i s a " l i ke" case i n r el at i on t o ot her cases

wher e t he bur eaucr acy has al l ocat ed t he ent i t l ement or benef i t . Di f f er ent i -

at i ons bet ween t he vi ct i m and ot her s can onl y be made on t he basi s of

di f f er ences whi ch i n t he j udge' s vi ew ar e r el evant . Thi s pr oposi t i on i s
si mpl y a speci f i c appl i cat i on of a mor e gener al pr i nci pl e t hat one of us has

r ef er r ed t o el sewher e as t he pr i nci pl e of f or mal j ust i ce, whi ch ent ai l s t hat

r el evant l y l i ke cases shoul d be t r eat ed al i ke . 66 Thi s nor m does not , of
cour se, t el l us what ar e t he r el evant di st i ngui shi ng char act er i st i cs . I n our
model , t hese r el evant cr i t er i a wi l l be i ni t i al l y ar t i cul at ed by t he j udge on
t he basi s of t he l egi sl at i ve pol i cy, t aki ng i nt o account pr i or , si mul t aneous
and f ut ur e bur eaucr at i c behavi our , 67 and of cour se i n l i ght of j udi ci al

val ues . The second st age of t hi s pr ocess i nvol ves t he bur eaucr acy ar gui ng

r el evant i nci dent of owner shi p i s t he l egal r i ght t o demand t he ent i t l ement f r om t he st at e,

and per haps t he " r i ght t o secur i t y i n t he t hi ng, i n t he sense t hat i t i s i mmune f r om
i nvol unt ar y t r ansf er or expr opr i at i on" ; A. M. Honor ê, Owner shi p, i n A. Guest ( ed . ) ,

Oxf or d Essays i n Jur i spr udence ( 1961) , pp . 119- 20 . As we poi nt ed out i n t he I nt r oduc-

t i on, we do not subscr i be t o t he vi ew t hat t hese ent i t l ement s ar e i n any way based on
r el i ance, or on an expect at i on of cont i nued r ecei pt of st at e benef i t s, whet her t he expect a-

t i on i s f ounded i n t he vi ct i ms' per spect i ve, or i n t he t er ms of t he r egul at or y pr ogr am. See

T. P . Ter r el l , " Pr oper t y" , " Due Pr ocess" , and t he Di st i nct i on Bet ween Def i ni t i on and
Theor y i n Legal Anal ysi s ( 1982) , 70 Geo. L. J . 861, at pp . 884- 86 .

66 J . C. Smi t h, Legal Obl i gat i on ( 1976) , pp . 88- 108 .
67

See t ext , i nf r a, at f oot not e 84 .
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and demonst r at i ng t hat t he si t uat i on of t he vi ct i m i s not al i ke, gi ven t he

bur eaucr at i c i nt er pr et at i on of i t s l egi sl at i on, t he bur eaucr at i c assessment

of i t s own past behavi or , t he bur eaucr at i c def i ni t i on of i t s r egul at or y

obj ect i ves and means ; or al t er nat i vel y i t may i nvol ve t he bur eaucr acy

demonst r at i ng t hat t he l egi sl at i on and pr ogr am does not demand consi s-

t ency and conf or mi t y t o t hi s model of j ust i ce . But l i ke t he j udi ci ar y, t he

bur eaucr acy must ar t i cul at e t hose r at i onal es . The j udges, i n - cr eat i ng t he

ent i t l ement boundar y, oper at e subj ect t o t he f i r st and second or der deci -

si ons . When t he vi ct i mi zat i on i s i nadver t ent , t he j udges woul d ar t i cul at e

a t heor y t hat , absent a di st r i but i ve r at i onal e f or st at e di scr i mi nat i on, al l

ci t i zens must be t r eat ed equal l y .

Al t hough not a necessar y el ement i n our i mmedi at e t hesi s, i t i s

wor t h not i ng t hat sect i on 15 of t he Char t er pr ovi des a const i t ut i onal basi s

f or a t heor y of ent i t l ement whi ch per mi t s not onl y act i ons t o be br ought i n

cases of mar gi nal di sent i t l ement , but al so cont empl at es chal l enges of

di st r i but i ve bur eaucr at i c and l egi sl at i ve deci si ons as t o t he i dent i t y of t he

r ecei pi ent s of publ i c benef i t s on t he gr ounds t hat equal t r eat ment has not .

been gi ven i n r el evant l y si mi l ar ci r cumst ances . Sect i on 24( 1) of t he Char -

t er may be br oad enough t o i ncl ude damages as a r emedy wher e appr opnat e . 68

We t hi nk t hat i t i s obvi ous t hat even t he l i mi t ed j udi ci al r ol e i n

super vi si ng l egi sl at i ve and bur eaucr at i c conduct whi ch t he cour t s now

pl ay . under Anns i s about t o be r adi cal l y t r ansf or med under sect i on . 15 .

Whi l e t he sect i on can be seen as est abl i shi ng an under l yi ng l egi sl at i ve

and bur eaucr at i c nor mwhi ch j ust i f i es mar gi nal ent i t l ement anal ysi s as we

have descr i bed i t , i t does much mor e t han t hat . Speci f i cal l y, i t demands,

whet her i n a t or t act i on f or unl awf ul l egi sl at i ve or admi ni st r at i ve act i on,

or t hr ough a damage act i on under sect i on 24 of t he Char t er , t hat t he cour t

r evi ew bot h f i r st or der l egi sl at i ve deci si ons, and second or der bur eau-

cr at i c deci si ons on equal t r eat ment gr ounds .
69

68
See D. Gi bson, Enf or cement of t he Canadi an Char t er of Ri ght s and Fr eedoms

( sect i on 24) , i n W. Tar nopol sky, G. Beaudoi n ( eds . ) , The Canadi an Char t er of Ri ght s and

Fr eedoms: Comment ar y ( 1982) , pp . 489, 502 ; P. Hogg, Canada Act 1982 Annot at ed

( 1982) , p . 65 ; Col l i n v . Lussi er , [ 1983] 1 F. C. 218 ( F . C. T . D. ) ( damages awar ded under

s . 24 f or pecuni ar y l oss, psychol ogi cal damage, depr i vat i on of medi cal car e, and r educ-

t i on i n l i f e expect ancy) ; R. v . Ger mai n ( 1984) , 53 . A. R. ( 2d) 264, at pp . 275- 276 ( Al t a .

Q. B. ) . However , t he f act t hat s . 24 r equi r es t he vi ct i m t o " appl y t o a cour t of compet ent

j ur i sdi ct i on" has gi venr i se t o deci si ons denyi ng cer t ai n r emedi es on j ur i sdi ct i onal gr ounds .

See R. v . M. . ( 1982) , 70 C. C. C. ( 2d) 123 ( Pr ov . Ct . Fam. D. ) ; Lasal l e v . Di sci pl i nar y

Tr i bunal of Le Cl er c I nst i t ut e and Rousseau ( 1983) , 37 C. R. ( 3d) 145 ( F . C. T . D. ) ;

compar e R. v . Cr pSSman ( 1984) , 5 Admi n . L. R . 85 ( F . C. T . D. ) .
69

Thus i n cases l i ke McCr ea v . Ci t y of Whi t e Rock, supr a, f oot not e 51, t he pl ai nt i f f

mi ght ar gue under sect i on 15 of t he Char t er t hat t he muni ci pal bur eaucr acy act ed uncon-

st i t ut i onal l y- i n di scr i mi nat i ng bet ween bui l der s who r equest ed i nspect i on and t hose who

di d not . The bur eaucr acy woul d t hen have t o. j ust i f y i t s del i ber at e di st r i but i ve act i on, and

i f t he r el evant l egi sl at i on was poi nt ed t o, i t s di st r i but i ve i mpact or i nt ent woul d be subj ect

t o r evi ew .
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I n t he Uni t ed St at es, benef i t s whi ch ar e pr ovi ded by t he gover nment
ar e t r eat ed as ent i t l ement s pr ovi di ng t hey can be equat ed wi t h " l i ber t y"
or " pr oper t y" under t he due pr ocess cl ause

. 70
I n or der t o br i ng gover n

ment benef i t s under t he r evi ew of t he cour t s, j udges i n t he Uni t ed St at es
have gone t hr ough t or t uous pat hs of r easoni ng i n or der t o be abl e t o cal l a
benef i t a pr oper t y or l i ber t y . Such cont or t i ons wi l l not be necessar y i n
Canada . Gi ven t he br oader phr asi ng i n t he Canadi an Char t er , we can
concei ve of cl ai ms i n Canada by per sons or gr oups who wi l l seek access
t o gover nment al l y di st r i but ed benef i t s on t he gr ounds t hat t hei r excl usi on
const i t ut es wr ongf ul di scr i mi nat i on . Gi ven t he wor di ng of t he Char t er i t
i s di f f i cul t t o see how publ i c bodi es wi l l be abl e t o deny t hat gover nmen-
t al pr ogr ams t o di sper se benef i t s cr eat e ent i t l ement s t o t hose benef i t s .

V. I nst r ument al Just i f i cat i on f or a Theor y of Ent i t l ement

The ent i t l ement model of st at e l i abi l i t y whi ch we have devel oped can be
j ust i f i ed on expl i ci t i nst r ument al gr ounds, as wel l . Fi r st , i t r equi r es a
demonst r at i on t hat t he st at e has act ual l y al l ocat ed ent i t l ement s t hr ough
l egi sl at i on and bur eaucr at i c pr ogr ams . 71 One r at i onal e f or j udi ci al def er -
ence i s our vi ew t hat , as t he l east r epr esent at i ve br anch of t he st at e, t he

7° Const i t ut i onal chal l enges based upon i nequal i t y of st at e t r eat ment , as we envi sage
i t , have been made i n t he Uni t ed St at es, and i t seems t hat " mer e negl i gent " di sent i t l ement
based upon unequal t r eat ment i s not suf f i ci ent t o j ust i f y t he i mposi t i on of l i abi l i t y ; S. H.
Nahmod, Sect i on 1983 and t he Backgr ound of Tor t Li abi l i t y ( 1974) , 50 I nd . L. Rev . 5 ;
Not e, Devel opment s i n t he Law- Sect i on 1983 and Feder al i sm ( 1977) , 90 Har v . L. Rev .

1133, at pp . 1204- 1207. Compar e Huey v . Bar l oga, 277 F. Supp . 864, at p . 870 ( Di st .
Ct . , 1967) ; Not e, Pol i ce Li abi l i t y f or Negl i gent Fai l ur e t o Pr event Cr i me ( 1980) , 94 Har v .
L. Rev. 821, at pp . 830- 831 ; Pr ocuni er v . Navar et t e, 434 U. S . 555, at p . 566 ( 1978) , per
Bur ger C. J . di ssent i ng .

I n t he model we descr i be, t he r ol e of j udges i n pr i vat e l aw i s t o def er t o t he
di st r i but i ve j udgment s of ot her i nst i t ut i ons, subj ect t o a j udi ci al nor m of j ust i ce as f ai r ness
i n t he di st r i but i on of soci al cost s . See Rawl s, op . ci t . , f oot not e 61, p . 268 .

71
I t seems t o us t hat t he r equi r ement t hat t he bur eaucr acy deci de and act af t er

consi der at i on of t he al t er nat i ves avai l abl e t o t hemhas been r ecogni zed by t he cour t s . See
Anns v . Mer t on London Bor ough Counci l , supr a, f oot not e 4, per Lor d Wi l ber f or ce at pp .
755 ( A. C. ) , 501 t Al l E. R. ) . The r emar ks of Wi l son J . i n Ci t y of Kaml oops v . Ni el sen,
supr a, f oot not e 6, r ef l ect a si mi l ar concer n . See al so Dor schel l v . Ci t y of Cambr i dge
( 1980) , 117 D. L . R. ( 3d) 630, 30 O. R. ( 2d) 714 ( Ont . C. A. ) ; R. E. Shi bl ey, Li abi l i t y of
Publ i c Aut hor i t i es i n Negl i gence, Speci al Lect ur es, L. S. U . C. ( 1983) , p . 263 ; Ki ng v .
Ci t y of Seat t l e, 525 P. 2d 228, at pp . 232, 233 ( Wash . S . C . , 1974) .

We shoul d poi nt out t hat t hi s i s not aj udi ci al l y i mposed r equi r ement t hat t he bur eau-
cr acy gi ve r easons f or i t s deci si ons, but r at her an acknowl edgment t hat i f j udi ci al deci -
si ons ar e based on def er ence t o del i ber at e di st r i but i ve j udgment s of t he " l egi sl at i ve
execut i ve" br anch of gover nment , we shoul d r equi r e evi dence of t hat del i ber at i on . Li abi l i t y
does not f ol l ow si mpl y on t he gr ounds t hat t he bur eaucr acy can of f er no r easons, and i t
woul d be admi ni st r at i ve chaos t o r equi r e r easons f or al l di scr et i onar y deci si ons . Rat her we
woul d suggest t hat r easons must be of f er ed when per sons consi der t hemsel ves i nj ur ed as a
r esul t of bur eaucr at i c act i vi t y - t hus bur eaucr at s must be pr epar ed t o make publ i c t he
di st r i but i ve j udgment s upon whi ch t hey act ed, t hus f aci l i t at i ng account abi l i t y and i nf or med
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cour t s ar e pol i t i cal l y and i nst i t ut i onal l y i ncompet ent t o r evi ew expl i ci t
di st r i but i onal deci si ons, and t hus shoul d def er t o t he execut i ve and, l egi s-
l at i ve br anches i n t hat cont ext . I f t hose i nst i t ut i ons have i n f act made a
di st r i but i ve deci si on, t hen t hat r at i onal e f or def er ence di sappear s, and our
model shoul d r esul t i n t he i mposi t i on of l i abi l i t y ( t hat i s, t he di st r i but i on

of t hat benef i t ) unl ess t he bur eaucr at had deci ded t o di sbenef i t an i ndi vi d-

ual or cl ass o£ . i ndi vi dual s . I nadver t ence wi l l gi ve r i se t o l i abi l i t y, and
adver t ence wi l l be consi der ed a val i d def ence onl y wher e t he . st at e can
demonst r at e t hat a consi der ed di st r i but i ve j udgment was made . The ent i -
t l ement anal ysi s not onl y i ncr eases t he l i kel i hood of pr e- acci dent pr ecau-
t i ons, i t al so demands a publ i c acknowl edgment of di st r i but i ve j udgment s

t hus f aci l i t at i ng t he publ i c debat e appr opr i at e i n t hat cont ext .

Second, t he anal yt i cal f r amewor k whi ch we have descr i bed demands

t hat t he bur eaucr acy, as wel l as t he j udi ci ar y, di scl ose t he r el evant di st i n-
gui shi ng . cr i t er i a whi ch t hey have appl i ed t o di sent i t l e t he vi ct i m. I t r epr e

sent s a r egul at or y t ool ensur i ng t hat bur eaucr at i c ent i t l ement and

di sent i t l ement deci si ons ar e made i n l i ght of t he knowl edge t hat pr ef er en-

t i al or pr ej udi ci al choi ces may be chal l enged ( l egal l y and ext r a- l egal l y)

by adver sel y af f ect ed i ndi vi dual s and cl asses . We r ecogni ze t he i nade-

quacy of si mpl e j udi ci al r ul es demandi ng bur eaucr at i c consi st ency i n t he

def i ni t i on of ent i t l ement s, and t hus we ar e not ar gui ng f or bur eaucr at i c

expl anat i on. and j ust i f i cat i on based on pr ecedent . 72 We have ar t i cul at ed a

co- oper at i ve ent i t l ement def i ni t i on deci si on- maki ng pr ocess i n whi ch bot h

j udi ci al and bur eaucr at i c val ues ar e br ought t o bear on t he quest i on . The
def er ence i s, i n our model , t 6- t he ent i t l ement deci si ons and pr ocesses of
t he bur eaucr acy- l egi sl at ur e . The advant age of t he f r amewor k i s t hat t he
bur eaucr at i c nor ms must be appl i ed and di scl osed

' 7' but need not be

publ i c debat e . I deal l y, t he pr ocess wi l l have t he ef f ect of i nf l uenci ng t he bur eaucr acy and
i t s act or s t o ar t i cul at e i t s obj ect s i n i t s r egul at or y scheme, i dent i f y a r ange of al t er nat i ves
open t o t hemand sel ect t he appr opr i at e cour se . That pr ocess of di st r i but i ve j ust i ce i s what
we r equi r e t o have t aken pl ace under our t heor y of publ i c ent i t l ement . See Cr ai g, op . ci t . ,
f oot not e 40, pp . 233- 234 .

72 See H. W. MacLauchl an ( 1984) , 8 Dal . L . J . 435, at pp . 437- 441 . Consi st ency, i f
i t i s i nt er pr et ed t o mean pr ecedent - based deci si ons, i s bot h backwar ds l ooki ng and i nher -
ent l y meani ngl ess . The cont r ol l i ng st andar d( s) of r el evance i s ( ar e) t he det er mi ni ng f act or ( s) .

73
We assume and hope t hat j udges - wi h, t o t he ext ent t hat t hey ar e abl e, di scl ose and

t hus not conceal t he consci ous r easons f or t hei r deci si ons . The unconsci ous, as Jer ome
Fr ank has wr i t t en, , 4s l i kel y beyond t he knowl edge of t he deci der i n t he l egal cont ext ; J .

Fr ank, Cour t s on Tr i al , Myt h and Real i t y i n Amer i can Just i ce ( 1949) , pp . 146- 155 .

I f j udges r ef use t o pl ay t he game ; and i ndeed exer ci se r aw power , t her e i s not hi ng
l ef t t o wr i t e about - t hat i s l aw, as some see i t , i s and wi l l al ways be si mpl y an i nst r ument
or mask of power . We pr ef er t o t hi nk t hat i t i s somet hi ng mor e t han t hat . But see A. C .
Hut chi nson, P. J . Monahan, Law, Pol i t i cs and t he Cr i t i cal Legal Schol ar s : The Unf ol di ng
Dr ama of Amer i can Legal Thought ( 1984) , 36 St an . L. Rev . 199, at p . 206 . Nonet hel ess,
t he ul t i mat e deci si on- maker wi l l , under our cur r ent l egal f r amewor k, be t he j udi ci ar y, and
t o t he ext ent t hat f act s and r ul es ar e i ndet er mi nat e, we must acknowl edge t hat t he deci -
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j ust i f i ed . The bur eaucr acy need onl y j ust i f y an excl usi on wher e t her e i s a

pr i ma f aci e case of ent i t l ement .

Thi r d, our anal ysi s r equi r es t hat t he bur eaucr acy, i n maki ng i t s

deci si ons, has act ed as t he bur eaucr acy, si nce onl y di st r i but i ve deci si ons

whi ch ar e aut hor i zed ( i n some sense) by maj or i t ar i an i nst i t ut i ons j ust i f y

j udi ci al def er ence . Sel f - i nt er est ed, pr i vat e di sent i t l ement deci si ons by

pr i vat e i ndi vi dual s who happen t o be pl ayi ng t he r ol e of bur eaucr at s can

be r ej ect ed by t he cour t as unaut hor i zed . 7 ' Thi s, t o put t he mat t er bl unt l y,

i s t he i ssue of cor r upt i on and t he r i sk of i nt ent i onal i nf l i ct i on of l osses on

vi ct i ms by ot her i ndi vi dual s act i ng as bur eaucr at s . Cases such as Roncar el l i

v . Dupl essi s' 5 ar e si gni f i cant i n t hat t hey r eveal t hat t he i nt ent i onal i nf l i c-

t i on of economi c l oss or t he deni al of economi c benef i t s by i ndi vi dual s

who use t he aut hor i t y of t hei r posi t i ons i n t he bur eaucr acy f or per sonal

gai n, wi l l gi ve r i se t o l i abi l i t y . Si t uat i ons of " bad f ai t h" , abuse of pr o-

cess, or t he t or t of i nt i mi dat i on exi st , 76 and poi nt out t he di f f i cul t i es whi ch

si ons wi l l be pol i t i cal ; M. Tushnet , An Essay on Ri ght s ( 1984) , 62 Texas L. Rev . 1363, at

pp . 1371- 1382; Unger , op . ci t . , f oot not e 20 .

To a cer t ai n ext ent , r egul at i on ( st at e act i on) and t he associ at ed di st r i but i on of bene-

f i t s r esul t f r om t he i nt er est s of bur eaucr aci es i n r espondi ng posi t i vel y t o t he pr essur es of

speci al i nt er est gr oups act i ng f or pol i t i cal , economi c, soci al or per sonal mot i ves . See R.

Li t an, W. Nor dhaus, Ref or mi ng Feder al Regul at i on ( 1983) , pp . 39- 42 ; Mi t ni ck, op . ci t . ,

f oot not e 16 . We ar e not sur e t hat one can do ver y much about deci si on- maki ng of t hi s

sor t , but cer t ai nl y di scl osur e of t he i nt er est gr oups andt hei r ar gument s woul d i nt r oduce an

el ement of debat e now sor el y l acki ng .

We admi t , of cour se, t hat i t may be di f f i cul t t o deci de t hat a bur eaucr at i s not t hat .

The i ssue has ar i sen i n t he past when cour t s have used t hi s ki nd of anal ysi s t o r egul at e t he

behavi our of publ i c f i r ms by t r eat i ng t hem as pr i vat e ent er pr i se .
75

[ 1959] S. C. R. 121, 16 D. L . R. ( 2d) 689; Cent r al Canada Pot ash Co . Lt d. v .

Gover nment of Saskat chewan, [ 1979] 1 S . C. R. 42, ( 1978) , 88 D. L . R. ( 3d) 609; Ger shman

v . Mani t oba Veget abl e Pr oducer s' Mar ket i ng Boar d ( 1976) , 69 D. L . R. ( 3d) 114, [ 1976]

4 W. W. R. 406 ( Man . C. A. ) wher e t he cour t hel d t hat t he def endant ' s r ef usal t o gr ant

cr edi t t o t he pl ai nt i f f ' s empl oyer const i t ut ed t he t or t of i nt i mi dat i on, sayi ng t hat " i t i s

cl ear t hat a ci t i zen who suf f er s damages as a r esul t of f l agr ant abuse of publ i c power

ai med at hi mhas t he r i ght t o an awar d of damages i n a ci vi l act i on i n t or t " . See al so S. A.

de Smi t h, Judi ci al Revi ew of Admi ni st r at i ve Act i on ( 4t h ed . , 1980) , p. 338 ; Davi d v .

Abdul Cader , [ 196313 Al l E. R. 579, [ 1963] 1 W. L . R. 834 ( P. C. ) .

Compar e Bosada v . Pi nos ( 1984) , 44 O. R. ( 2d) 789 ( Ont . HC. ) wher e i t was hel d

t hat t he pr i nci pl e i n Roncar el l i v . Dupl essi s di d not appl y t o mal i ci ous pr osecut i on by

Cr own counsel or t o abuse of pr ocess by t he pol i ce .
76

I t i s not at al l cl ear what t he cour t s mean when t hey r ef er t o " abuse of pr ocess" ,

or mal i ce, or mi sf easance i n a publ i c of f i ce . I n Roncar el l i v . Dupl essi s, i bi d . , at pp . 141

( S. C. R. ) , 706 ( D. L . R. ) , Rand J . def i ned mal i ce so as t o i mpose l i abi l i t y wher e a per son

act s knowi ng t he act i s unaut hor i zed . I n Tr obr i dge v . Har dy ( 1955) , 94 C. L . R. 147

( Aust . H. C. ) , " mal i ce" i n a st at ut or y pr ovi si on i mmuni zi ng pol i ce of f i cer s f r oml i abi l i t y

was sai d t o connot e i l l - wi l l , spi t e, per sonal ani mosi t y, pi que or r evenge, wher eas i n Smi t h
v . East El l oeRur al Di st r i ct Counci l , [ 1956] A. C. 736, [ 195611 Al l E. R. 855 ( H. L . ) t he
cour t suggest ed t hat " bad f ai t h" must i nvol ve decept i on or cor r upt i on .

I n t hi s ar t i cl e we def i ne t hose t er ms t o mean act s of i ndi vi dual bur eaucr at s i nt ended

t o i nj ur e par t i cul ar i dent i f i ed i ndi vi dual s wher e one can i nf er t hat t he bur eaucr at had
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occur when agent s f ai l - t o ser ve' t he i nt er est s of t hei r pr i nci pal . The f r ag-
ment at i on of gover nment bur eaucr aci es, t he absence of a " r eal " pr i nci -

pal abl e t o moni t or t he act i vi t i es of agent s, t he di f f i cul t y of i mposi ng

sanct i ons on sel f - i nt er est ed bur eaucr at s, and t he degr ee of di scr et i on asso-
ci at ed ' wi t h gover nment act i vi t y, suggest t hat t he r i sks of sel f - deal i ng on

t he par t of bur eaucr at s ar e qui t e si gni f i cant . "

The t r eat ment by t he cour t s of t he sel f - i nt er est ed behavi our of . bt i r eâu-

cr at s i s cl ear . The del i ber at e i nf l i ct i on of l osses, or deni al of a benef i t

whet her economi c, pr oper t y or per sonal , i f car r i ed out f or t he per sonal

benef i t ' f à bur eaucr at , shoul d gi ve r i se t o l i abi l i t y on t he par t of t he

bur eaucr at , 78 and wher e ent i t l ement s ar e deni ed, t o di r ect l i abi l i t y on t he

st at e as wel l . 79 The ent i t l ement i s ei t her enj oyed i ndependent l y of t he

st at e, or i t i s an ent i t l ement est abl i shed t i nder t he r egul at or y pr ogr amand

i n bot h cases t he cour t i s not si mpl y ext endi ng l i abi l i t y i n r esponse t o t he

exi st ence of f or eseeabl e r i sks of i nj ur y . Thi s ar t i cul at i on of a possi bl e

j udi ci al r ol e i n def i ni ng ent i t l ement s may al so expl ai n t r adi t i onal common
l aw and st at ut or y exempt i ons of i ndi vi dual bur eaucr at s f r om l i abi l i t y f or

act s done i n " good f ai t h" . 80 The t er m i s not or i ousl y vague, but i t has

been used t o mean act s done i n accor dance wi t h an . obj ect i vel y j ust i f i abl e

act ual knowl edge t hat t hey di d not have aut hor i t y t o do so, and f or demonst r abl e pr i vat e

gai n whi ch may i ncl ude psychi c sadi st i c pl easur e as - wel l as obj ect i ve economi c gai n . I t

seems t hat j udges gener al l y r ef er t o " mal i ce" wi t hout def i ni ng t he t er m; see Takar o

Pr oper t i es Lt d. v . Rowl i ng, [ 197612 N. Z . L . R. 657, at pp . 662- 64 ( S . C. ) .

77 See K. Kemaghan, The Et hi cal Conduct of Publ i c Ser vant s, i n K. M. Gi bbons,

D. C. Rowat ( eds . ) , Pol i t i cal Cor r upt i on i n Canada ( 1976) , p . 158 . As Kemaghan and

ot her s poi nt out , t he cour t s- deal wi t h onl y t he smal l est per cent age of " con- pt i on" cases

whi ch may i ncl ude conf l i ct of i nt er est cases i nvol vi ng per sonal pecuni ar y gai n, out si de

empl oyment oppor t uni t i es, and gr af t and br i ber y, t he l ast of whi ch i s deal t wi t h as a

cr i mi nal of f ence under t he Cr i mi nal Code, as wel l as ot her st at ut es . See I mmi gr at i on Act ,

1976, S. C. 1976- 77, c . 52, s . 98 ; Cust oms Act , R. S . C . 1970, c . C- 40, ss . 235, 236. The

cor r upt i on cases may al so i ncl ude i nf l uence peddl i ng, pat r onage and di scl osur e of i nf or -

mat i on t o pr i vat e i ndi vi dual s . A. A. Rogow, H. D. Laswel l , The Def i ni t i on of Cor r upt i on,

i n A. J . Hei denhei mer ( ed. ) , Pol i t i cal Cor r upt i on ( 1970) , p. 54, def i ne t he t er mas " vi ol a-

t i ons of t he common i nt er est f or speci al advant age" .

	

.

7$ An i mpor t ant and r eveal i ng except i on t o t he " mal i ce" cases ar e t he absol ut e

j udi ci al and pr osecut or i al i mmuni t i es . See Ri chman v . McMur t r V et al . ( 1983) , 147

D. L . R. ( 3d) 748, 41 O. R. ( 2d) 559 ( Ont . H. C. ) ; Bosada v . Pi nos, supr a, f oot not e 75 .
79

Most deci si ons do not r ef l ect at any l engt h - on t he choi ce bet ween t he di r ect or

vi car i ous l i abi l i t y of t he st at e f or t he act i ons of t hese " r ogue" bur eaucr at s, and t he

per sonal l i abi l i t y of t he bur eaucr at . See al so supr a, f oot not e 27 .

$° For exampl e, Br i t i sh Col umbi a has enact ed sever al st at ut es i n whi ch t he l i abi l i t y

of i ndi vi dual bur eaucr at s i s l i mi t ed t o si t uat i ons wher e t hey have not act ed i n good f ai t h .

See, f or exampl e, Tr ade Pr act i ce Act , R. S . B . C. 1979, c . 406, s . 16( 1) : Coal Mi ne .

Regul at i on Act , R. S . B . C. 1979, c . 52, s . 4( 4) ; Pet r ol eumand Nat ur al Gas Act , R. S. B. C.

1979, c . 323, s . 13( 5) ; Mi ni ng. Regul at i on Act , R. S. B. C . 1979, c . 265, s . 5( 4) . See al so

t he Pol i ce Act , R. S . S . 1978, c . P- 15, s . 19 ; The Summar y Of f ences Pr ocedur e Act ,

R. S . S . 1978, c . S- 63, s . 7 ; Li quor Cont r ol Act , R. S. A. 1980, c . L- 17, s . 77( 4) : and see

Car r v . For bes et al . ( 1980) , 7 Sask . R. 123 ( Sask . Q. B. ) ; Mor r i sset t e v . Sal agubi r s and
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bel i ef t hat t he act i vi t y was l awf ul l y aut hor i zed . " I n t he cont ext of ent i t l e-

ment model s of compensat i on i t woul d appear t hat di si nt er est ed act i vi t y

car r i ed out i n i nt er pr et at i ve conf or mi t y wi t h super i or gui del i nes shoul d

not gi ve r i se t o per sonal l i abi l i t y on t he par t of bur eaucr at s, but must gi ve

r i se t o l i abi l i t y on t he st at e . The " di si nt er est ed" aspect of t hi s ar gument

suppor t s our vi ew t hat t he wel f ar e of bur eaucr at s i s not i ncl uded i n t he

l egi t i mat e j ust i f i cat i ons f or st at e act i on . "

Four t h, t he j udi ci al t ask i n our model i s not di sgui sed as pr ocedur al

or j ur i sdi ct i onal r evi ew. 83 The r ecover y of compensat i on i s based f i r st , on

a pr esumpt i ve r equi r ement t hat t he bur eaucr acy act i n accor dance wi t h

j udi ci al val ues and at t i t udes t owar ds equal t r eat ment , and second, on

j udi ci al def er ence t o bur eaucr at i c and l egi sl at i vel y expr essed ent i t l ement s .

I t i s subst ant i ve r evi ew- t hat t he bur eaucr acy def i ne, cr eat e, al l ocat e,

and r emove ent i t l ement s i n accor dance wi t h i t s own vi ews of t he r at i onal

i mpl ement at i on of r egul at or y obj ect i ves .

Hosal uk ( 1984) , 32 Sask . R. 25 ( Sask. Q. B . ) ; Lang v . Bur ch and Car l son ( l 983) , 140

D. L . R. ( 3d) 325, [ 198311 W. W. R. 55, ( l 983) , 18 Sask . R. 99 ( Sask . C. A . ) .

These pr ovi si ons ar e si gni f i cant because t her e i s no def ence of good f ai t h at common

l aw unl ess t he aut hor i t y i s act i ng " j udi ci al l y" . See Hl ookof f et al . v . Ci t y of Vancouver

( 1968) , 67 D. L . R. ( 2d) 119, 63 W. W. R . 129 ( B . C. S. C. ) ; Par t r i dge v . The Gener al

Counci l of Medi cal Educat i on andRegi st r at i on of t he Uni t edKi ngdom ( 1890) , 25 Q. B. D.

90 ( C. A. ) ; Har r i s v . TheLawSoci et y of Al ber t a, [ 1936] S. C. R. 88, [ 1936] 1 D. L . R. 401 .

Si mi l ar l y t he cour t s wi l l onl y awar d damages f or a " pol i cy" deci si on i f i t i s not made i n

good f ai t h : Anns v . Mer t on London Bor ough Counci l , supr a, f oot not e 4 ; Ci t y of Kaml oops

v . Ni el sen, supr a, f oot not e 6 at pp . 25 ( S. C . R. ) , 674 ( D. L . R. ) , 37 ( W. W. R. ) . However ,

i n t he usual t or t act i ons br ought agai nst t ypi cal " bur eaucr at s" good f ai t h i s no def ence .

Unl ess t he st at ut e aut hor i zed t he of f i ci al s' act t hey wi l l be hel d per sonal l y l i abl e- even i f

t hey honest l y and r easonabl y bel i eved t hey had t he aut hor i t y ; Hogg, op . ci t . , f oot not e 3,

p . 112; Met r opol i t an Asyl um Di st r i ct v . Hi l l , supr a , f oot not e 10 .
Bi See Roncar el l i v . Dupl essi s, supr a, f oot not e 75, at pp . 143 ( S. C. R. ) , 707 ( D. L . R. ) ,

wher e Rand J . says " good f ai t h" i n t hi s cont ext means " act i ng wi t h a r at i onal appr eci a-

t i on of [ t he] i nt ent and pur pose" of t he Act . I n Ci t y of Kaml oops v . Ni el sen, supr a,

f oot not e 6, at pp . 22 ( S. C. R. ) , 671 ( D. L . R. ) , 35 ( W. W. R. ) , Wi l son J . adopt s t he r easons

of Lamber t J . A. of t he Br i t i sh Col umbi a Cour t of Appeal ( 31 D. L . R. ( 3d) 111, at p . 119,

[ 198211 W. W. R. 461, at p . 469) wher e he sai d a deci si on not t o act at al l coul d not " be

suppor t ed by any r easonabl e pol i cy choi ce" and so " was not wi t hi n t he l i mi t s of a

di scr et i on bona f i de exer ci sed" . See al so Hogg, op . ci t . , f oot not e 3, pp . 110- 111 .
82

But see supr a, f oot not e 16 . The di f f i cul t y wi t h t hi s par t i cul ar l i abi l i t y r ul e i s t hat i t

i s of t en di f f i cul t t o demonst r at e t he per sonal gai n t o t he bur eaucr at , and t hus t he cour t may

f i nd i t sel f i mposi ng l i abi l i t y on t he ost ensi bl e gr ounds of negl i gence, when i n f act t he

si t uat i on r epr esent s unpr oved or unpr ovabl e cor r upt i on . See E. C. Banf i el d, Cor r upt i on as

a Feat ur e of Gover nment al Or gani zat i on ( 1975) , 18 J . of Law & Econ . 587 .
83 We di scuss t he i ssue of ul t r a vi ces bur eaucr at i c act i on i n Par t VI . Whi l e our

r evi ew i s " subst ant i ve" , we do not anal yze, her e, t he ar gument s i n f avour of t r eat i ng

st at e i nf l i ct ed i nj ur i es as negat i ve t echnol ogi cal ext er nal i t i es whi ch shoul d be i nt er nal i zed,

ex post , t hr ough t he t or t syst em. See E. J . Mi shan, The Ef f ect s of Ext er nal i t i es on I ndi vi d-

ual Choi ce ( 1981) , 1 I nt ' 1 Rev . of Law and Econ . 97, at p . 106; J. Qui nn, M. J . Tr ebi l cock,

Compensat i on, Tr ansi t i on Cost s, and Regul at or y Change ( 1982) , 32 U. T. L . J . 117, at pp .
130- 135 .
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Fi f t h, t he ent i t l ement model of st at e l i abi l i t y need- not i nt er f er e wi t h

dynami c bur eaucr at i c deci si on- maki ng . ' The pr ocess of l egi sl at i ve-

bur eaucr at i c ent i t l ement def i ni t i on i s not necessar i l y hi st or i cal , and whi l e

not ahi st or i cal may t end . t owar ds ex ant e r easoni ng pr ocesses .
84 The r ea-

sons f or change, or f or a par t i cul ar manager i al choi ce need not be

r at i onal onl y i n a hi st or i cal per spect i ve . Deci si ons can be r at i onal i n a

cont empor ar y and i nst r ument al sense, and we dm not bel i eve t hat t her e

shoul d be an onus on t he bur eaucr at t o j ust i f y . a depar t ur e f r ompast

pr act i ce . The consi st ency of bur eaucr at i c deci si ons i s t hat t hey act i n

accor dance wi t h bur eaucr at i c nor ms, one of whi ch may i ncl ude an i nt er -

est i n f aci l i t at i ng adapt i ve choi ces . As . wel l , t he cour t s' t r adi t i onal vi ew of

ex post consi st ency may be subor di nat ed t o bur eaucr at i c vi ews of ex ant e

consi st ency . Tor t l aw, as wel l as j udi ci al r evi ew as i t i s t r adi t i onal l y

under st ood, demands conf or mi t y t o j udi ci al val ues, and, a st at i c vi ew of

t he wor l d . Our ent i t l ement model i nvol ves t he j udi ci ar y. i n def i ni ng t he

ent i t l ement and whi l e i t i nt r oduces j udi ci al val ues, i t does not demand t he

subor di nat i on of t he r egul at or y pr ogr amt o t hem.

Si xt h, our model of l i abi l i t y and our ar t i cul at i on of t he pr ocess

t hr ough whi ch ent i t l ement s ar e det er mi ned pr ovi des mor e j ust i f i abl e cr i -

t er i a f or i mposi ng l i abi l i t y t han does t he cur r ent model of t or t l aw. The

def i ni t i on of t he r el at i onshi p bet ween t he ci t i zen and t he st at e i s as much a

l egi sl at i ve and bur eaucr at i c t ask as i t i s j udi ci al . Ther e i s not hi ng i n t he

hi st or y of t he cour t s, " i n t he i nst i t ut i onal char act er i st i cs of t he j udi ci al

pr ocess, .
86

or i n t he hi st or i cal ar t i cul at i on of r emedi es agai nst t he st at e

whi ch suggest t hat i t i s appr opr i at e f or t he cour t s . t o adopt t he vi ew t hat

one i s ent i t l ed t o compensat i on f or al l f or eseeabl e i nj ur i es suf f er ed as a

r esul t of st at e act i on or i nact i on . I t seems t hat ent i t l ement s def i ned by

j udges at common l aw ( f or exampl e, pr oper t y and cont r act ent i t l ement s

as j udges def i ne t hembet weèr i pr i vat e f i r ms) ar e pr ot ect ed as wel l agai nst

84, I t may be t hat t he cour t s i n t he Uni t ed St at es ar e begi nni ng t o adopt ex ant e

r easoni ng pr ocesses whi ch f ocus al most excl usi vel y on def i ni ng andi mpl ement i ng choi ces

desi gned t o achi eve ar t i cul at ed goal s . The t r ansf or mat i on of l aw may be t oo much f or us

t o ask f or , gi ven t he associ at ed r ef or ms i n pr ocess and t hi nki ng whi ch i t ent ai l s . Nonet he-

l ess, i t i s t heor et i cal l y possi bl e t o envi sage j udges t aki ng i nt o account bur eaucr at i c r eason-

i ng pr ocesses i n t hei r deci si on- maki ng . See B. A: Acker man, Reconst r uct i ng Amer i can

Law( 1984) , pp . 72- 78 .
ss Thi s f ol l ows f r om an assumpt i on t hat t he cour t s ar e t he i nst i t ut i on whi ch wi l l be

i nvol ved i n det er mi ni ng l i abi l i t y . As we not ed ear l i er , a mor e wi de r angi ng st udy cur -

r ent l y under way does not make t hat assumpt i on and consi der s t he appr opr i at eness of t he

j udi ci al model f r oma much mor e cr i t i cal per spect i ve .
86 These char act er i st i cs i ncl ude vi ct i mi ni t i at ed act i on, non- exper t i se, and adver sar -

i al f act - f i ndi ng among ot her s . See D. L : Hor owi t z, The Judi ci ar y : Umpi r e or Empi r e?

( 1982) , 6 Lawand Human Behavi our 129, at p. 134; Chayes, l oc . ci t . , f oot not e 12 ; T.

Ei senber g, S. C. Yeazel l , The Or di nar y and t he Ext r aor di nar y i n I nst i t ut i onal Li t i gat i on

( 1980) , 93 Har v . L. Rev . 465 .
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st at e act i on . 87 Under t r adi t i onal t or t l aw, t he col l ect i ve, however , i s not
per mi t t ed t o al l ocat e goods whi ch j udges wi l l r ecogni ze as ent i t l ement s .
Put bl unt l y, j udges ensur e t hat one keeps what one has, and yet need not
r ecei ve what t he st at e det er mi nes one ought t o r ecei ve . One mi ght l i ke t o

say t hat t he common l aw r ul es r ef l ect a concer n t hat t he j udi ci ar y not

i nt er f er e wi t h bur eaucr at i c di scr et i on, but a hundr ed year s of j udi ci al
r evi ew l eads t o pr eci sel y t he opposi t e concl usi on .

Sevent h, t he appl i cat i on of t hi s ar t i cul at ed ent i t l ement def i ni t i on

pr ocess woul d pr ovi de an i ncent i ve f or super i or bur eaucr at s t o cr eat e

st andar ds and t o devel op st r uct ur ed pol i cy ; and i t woul d pr ovi de an

i ncent i ve f or i nf er i or bur eaucr at s t o demand, and t hen conf or m t o t he

st andar ds and st r uct ur e . Whi l e bur eaucr at s can cont r ol i nf er i or s t hr ough a

var i et y of t echni ques, i ncl udi ng i mpl i ci t and expl i ci t pol i t i cal power ,

r ul es, or pr of essi onal nor ms, $$ super i or bur eaucr at s f ace i nt r act abl e di f f i -

cul t i es i n cont r ol l i ng t he act i vi t i es of st r eet l evel bur eaucr at s whose act i v-

i t i es i n f act def i ne t he benef i t s enj oyed and l osses suf f er ed by t he publ i c . "

87
Hi st or y demonst r at es t hat t he cour t s when act i ng aut onomousl y have pr ot ect ed

r eal pr oper t y owner s, usi ng f i ct i onal l egi sl at i ve i nt ent i on concept s, whi l e denyi ng com-

pensat i on f or cont r act ual expect at i ons and non- consensual i nt er f er ence wi t h economi c,

per sonal and gr oup r i ght s . The cour t s ar t i f i ci al l y di st i ngui sh t hi s " compensat i on" f r om

damages f or wr ongf ul act s ; John Pi ggot t &Sons v . R. ( 1916) , 53 S. C. R. 626, 32 D. L . R.

461 . Compar e al so B. C. Medi cal Associ at i on et al . v . The Queen i n Ri ght of B. C. ,

Medi cal Ser vi ces Commi ssi on andBol t on ( 1984) , 148 D. L . R . ( 3d) 718, [ 198315 W. W. R.

416 ( B . C. S . C. ) , appeal di smi ssed [ 1985] 2 W. W. R. 327 ( B. C. C. A. ) ; Fr ance Fenwi ck

and Co . v . Ki ng, [ 1927] 1 K. B. 458 ( C. A . ) ; Bel f ast Cor por at i on v . O. D . Car s Lt d. ,

[ 1960] A. C. 490 ( H. L . ) ; Gover nment of Mal aysi a v . Sel angor Pi l ot Associ at i on, [ 1978]

A. C. 337 ( P. C. ) , r epr esent i ng cases of " r egul at i on" and t hus non- compensabl e st at e
act i on . One can per haps j ust i f y t hi s pr ot ect i on on t he gr ound t hat owner shi p of r eal

pr oper t y was t he pr er ogat i ve of a l i mi t ed cl ass of per sons who exer ci sed pol i t i cal and l egal

aut hor i t y. See D. Cohen, The Rel at i onshi p of Cont r act ual Remedi es t o Pol i t i cal and

Soci al St at us : A Pr el i mi nar y Enqui r y ( 1982) , 32 U. T . L . J . 31 . Al t er nat i vel y, pr ot ect i on of
i nt er est s i n l and can be j ust i f i ed on t he gr ound t hat t he cour t s wer e unwi l l i ng t o r emai n

passi ve i n t he f ace of egr egi ous i ndi vi dual sacr i f i ce i n f avour of maj or i t ar i an i nt er est s .
Thus Rawl s ar gues t hat t he pr esumpt i ve gener al i t y of st at ut es i s pr emi sed on pr ot ect i ng

i ndi vi dual r el i ance and r easonabl e expect at i ons ; Rawl s, op . ci t . , f oot not e 61, p . 238. As

wel l , Lawr ence Tr i be has ar gued t hat " oppr essi ve" and " i r r egul ar " bur eaucr at i c beha-

vi our ar e of t en associ at ed phenomena, and t hat t he enj oyment of ent i t l ement s at t he mer e

wi l l of anot her i s aki n t o sl aver y ; Tr i be, op . ci t . , f oot not e 12, p . 475 . We ar e seeki ng, i n

demandi ng t he ar t i cul at i on of t he pol i cy choi ces under l yi ng t he exer ci se of st at e power , t o
mi ni mi ze t he abi l i t y of t he st at e t o i nf l i ct ser i ous i nj ur y by denyi ng st at e benef i t s i n t he
case of i ndi vi dual s who ar e ef f ect i vel y power l ess t o chal l enge or i nf l uence st at e act i vi t y ;

Tr i be, i bi d. , pp . 477, 491 .

$$ See Tushndt , l oc . ci t . , f oot not e 35, at pp . 1079, 1095- 1096 .
s9

The quest i on of f l exi bi l i t y at t he " st r eet l evel " , and a concer n t hat " di scr et i on"
may l ead t o ar bi t r ar i ness, cor r upt i on, bi as, i nconsi st ency and associ at ed phenomenon i s,

admi t t edl y, unl i kel y t o be pr oper l y " r egul at ed" by t or t l aw. I f our concer n i s wi t h

r egul at i on of t he bur eaucr acy, r at her t han t he acknowl edgment and vi ndi cat i on of r i ght s

( and one of us i s of t hat school ) , we woul d be f ar bet t er of f adopt i ng a model whi ch
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The st r uct ur e we descr i be cr eat es a j udi ci al r ol e whi ch, whi l e i t i nvol ves

def er ence t o t he deci si on maki ng power of bur eaucr at s, 9° per mi t s j udi -

ci al i nt er act i on i n t he pr ocess of i mpl ement at i on . Thus, our t hesi s can be

j ust i f i ed on gr ounds of bur eaucr at i c ar t o pol i t i cal account abi l i t y . The

al t er nat i ve mechani sms avai l abl e t o ensur e t hat t he bur eaucr acy i s oper at -

i ng i n accor dance wi t h l egi sl at i ve di r ect i on i nvol ve a cr i t i cal l evel of

publ i c debat e and cr i t i ci sm. I n some cases- wher e t hose al t er nat e mecha-

ni sms ar e oper at i ng ef f ect i vel y- t he need f or t he j udi ci ar y t o become

i nvol ved i s r educed, as t he pr ophyl act i c and . r egul at or y, r ol es of t he pol i t i -
cal pr ocess wi l l t o a l ar ge degr ee r educe t he r i sks of mass vi ct i mi zat i on .

I n many cases, t hi s pol i t i cal , debat e wi l l be absent , and t hus we seek i t s
i nt r oduct i on i n t he i nt er act i ve pr ocess we . descr i be .

Our ei ght h j ust i f i cat i on f or j udi ci al r evi ew r est s, i n par t , on our

concer n wi t h oppr essi ve st at e act i on r esul t i ng i n i ndi vi dual sacr i f i ce i n

f avour of t he maj or i t y . 9 ' Whi l e many ent i t l ement and di sent i t l ement deci

si ons ( f or exampl e, t he deci si on t o i nspect onl y on r ecei pt of not i ce i n
McRae v . Ci t y of Whi t e Rock

92) ar e appl i ed t o subst ant i al nuni ber s of

f ocuses on t he ongoi ng admi ni st r at i ve pr ocess r at her t han on i t s pat hol ogy . See E. Bar dach,

R. A. Kagan, Goi ng By t he Book, The Pr obl em of Regul at or y Unr easonabl eness ( 1982) ,

pp . 152- 183 ; J . B. Wei nst ei n, The Ef f ect of Aust er i t y on I nst i t ut i onal Li t i gat i oh ( 1982) , 6

Law and Human Behavi our 145, at p . 148 ; and see al so supr a, f oot not e 36. , .
9°

Bur eaucr at s ar e of t en I gi ven aut hor i t y t o manage cer t ai n sect or s of t he economy,

and t hus ar e apt t o exer ci se t hei r di scr et i on t o f ul f i l l st at ut or y obj ect i ves i n a way whi ch

does not necessar i l y r equi r e t hem t o appl y hi st or i cal r ul es And pr act i ces t o cur r ent si t ua

t i ons . They l ook, at any poi nt i n t i me, pr ospect i vel y t o f ul f i l l i ng t hei r st at ut or y obj ect i ves .

Thus i n t he case of t axi ng power s, t he bur eaucr acy ' has been descr i bed as, exer ci si ng

" manager i al di scr et i on" i n adopt i ng pol i ci es and deal i ng wi t h i ndi vi dual , t axpayer s so as

t o maxi mi ze t axat i on r evenue i n l i ght of r esour ces and col l ect i on cost s ; see R. v . I . R. C. ,

Ex par t e Pr est on, [ 1984] 3 Al l E. R. 625, at p . 630, [ 1984] 3 W. L . R. 945, at p . 951

( C. A. ) ; I . R . C. v . Nat i ona l Feder at i on of Sel f - Empl oyed and Smal l Busi nesses Lt d . ,

[ 1982] A. C . 617, at p . 636, [ 198112 Al l E. R. 93, at p . 101 ( H. L . ) .

	

.

We r ecogni ze t hat management i s not usual l y t he r ol e of Canadi an j udges, and t o

r equi r e t he appl i cat i on of j udi ci al r easoni ng pr ocesses and val ues t o t axat i on management

wi l l not l i kl ey ser ve t o f ul f i l l any l egi t i mat e soci al obj ect i ves . Yet we al so r ecogni ze t hat

one must at t empt t o det er mi ne t he cases i n whi ch t he st at e has def i ned cer t ai n benef i t s t o

i ndi vi dual s, whi ch subsequent l y have not been al l ocat ed. The appl i cat i on of t he pr i nci pl es

descr i bed ear l i er does not demand pr ecedent - based deci si ons, nor does i t r ef er t o pr oce-

dur al f ai r ness .

One of t he pr obl ems wi t h l eavi ng t hi s ar ea t o t he j udi ci ar y, whi ch t hese cases r ef l ect ,

i s t hat t he r egul at or y pr ocess wi l l of t en r esul t i n di f f used benef i t s t o member s of i ndi vi du-

al s and f i r ms, ( e . g. t axpayer s i n gener al ) and hi ghl y concent r at ed cost s on ot her s ( e . g . a

par t i cul ar t axpayer ) . I f al l t he deci si on- maker sees ar e t he hi ghl y concent r at ed l oser s who

have t he i ncent i ve t o l i t i gat e, t he j udi ci al deci si ons may be consi st ent l y bi ased i n one

di r ect i on . See J . Q. Wi l son, The Pol i t i cs of Regul at i on, i n J . Q. Wi l son ( ed . ) , The Pol i t i cs

of Regul at i on ( 1980) , pp . 357- 361 . See al so supr a, f oot not e 5 .
91

Ear l y deci si ons pr ovi di ng f or i mpl i ed r i ght s t o compensat i on i n t he case of ' t ak-

i ngs' wer e j ust i f i ed on t hese gr ounds . See cases ci t ed supr a, f oot not e 86 .
92

Supr a, f oot not e 51 . .
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pot ent i al vi ct i ms, t he f act r emai ns t hat i n a si gni f i cant per cent age of

cases, t he di sent i t l ement pr ocess wi l l be di r ect ed at or wi l l af f ect one or

per haps a nar r owl y def i ned cl ass of i ndi vi dual s . I n t hese cases, t he bur eau-

cr at i c def i ni t i on of t he boundar i es of t he ent i t l ed cl ass wi l l have t he ef f ect

of vi ct i mi zi ng one per son i n f avour of maj or i t ar i an i nt er est s i n si t uat i ons

wher e r epr esent at i ve i nst i t ut i ons do not pr ovi de adequat e account abi l i t y . "

I n t hese cases, we can det er mi ne t he out come i n ei t her of t wo ways .

Fi r st , i n t he case of i nadver t ent " di sent i t l ement of a par t i cul ar vi ct i m

or nar r owl y def i ned gr oup of vi ct i ms, i t i s r el at i vel y st r ai ght - f or war d t o

deci de i n f avour of compensat i on si nce t he bur eaucr at ' s own assessment s

l ead t o t hat concl usi on . 95 At t he same t i me, i nadver t ent behavi our associ -

at ed wi t h i nj ur y ( as opposed t o t he non- r ecei pt of benef i t s) can i t sel f be

anal yzed i n t wo si t uat i ons . I n t he f i r st , t he vi ct i ms can demonst r at e t hat
t hey wer e wi t hi n t he ent i t l ed cl ass, and i n t hi s si t uat i on, our anal ysi s

woul d suggest t hat t hey ought t o r ecei ve t he ent i t l ement , or al t er nat i vel y

be no wor se of f t han i f t hey had not been di sent i t l ed . 96 I n t he second case,

t hey may be abl e t o demonst r at e onl y t hat t hey ar e " out si der s" who have

been i nj ur ed by i nadver t ent bur eaucr at i c act i on . Our anal ysi s i n t hi s l at t er
case woul d deny compensat i on, si nce t he vi ct i ms ar e unabl e t o meet t he
pr i mar y cr i t er i on f or l i abi l i t y agai nst t he st at e- t hat - t hey wer e an i nt ended

benef i ci ar y of st at e act i on .
97

I n t he second case- t he case of what appear s t o be adver t ent

di sent i t l ement - t he i ssue i s somewhat mor e compl ex . I n some cases t he
bur eaucr at may ar gue t hat t he benef i t was def i ned wi t h l i mi t i ng con

st r ai nt s ( ei t her const ant or var i abl e) and t hus what appear s t o be di sent i t l ement

i s not . 9$ Al t er nat i vel y, t he bur eaucr at can j ust i f y t he deci si on as a second
or der ent i t l ement def i ni t i on not subj ect t o j udi ci al r evi ew. The excl uded

93
See El y, op . ci t . , f oot not e 17 .

94 By " i nadver t ence" , we r ef er t o deci si ons or omi ssi ons whi ch r esul t i n pr i vat e

l osses i n ci r cumst ances wher e t he bur eaucr at i s unabl e t o demonst r at e t hat t he " l oss" was

par t of a deci si on t o al l ocat e st at e benef i t s . Wher e j udgment s ar e not made, or when t her e
i s no " bal anci ng of pol i cy f act or s" t hen t her e i s no r eason t o deny compensat i on on t he

basi s of our t hesi s . See Sami v . Uni t ed St at es, 617 F. 2d 755, at p . 766 ( C. A. Di st . Col . ,

1979) ; Har r v . Uni t ed St at es, 705 F. 2d 500, at p. 505 ( C . A. Di st . Col . , 1983) ; Bei ns v .

Uni t ed St at es, 695 F. 2d 591, at pp . 600- 605 ( C. A. Di st . Col . , 1982) ; Hi t chcock v . Uni t ed

St at es 665 F. 2d 354, at p . 363 ( C . A. Di st . Col . , 1981) .
95

That i s, t he l egi sl at i ve and bur eaucr at i cal l y def i ned pr ogr ams pr ovi de f or t he

al l ocat i on of t he benef i t .
9s We r ecogni ze t hat l i mi t at i on pr i nci pl es, whet her concept ual i zed as r emot eness or

causat i on, must be ar t i cul at ed i n t hi s model of l i abi l i t y, and as wel l . t hat t hese l i mi t at i on

pr i nci pl es must be consi st ent wi t h t he r at i onal es we devel op f or l i abi l i t y i n t he f i r st pl ace .
97

At t he same t i me, we do not deny a possi bl e r i ght of compensat i on based upon

ot her st at e l i abi l i t y pr i nci pl es t o whi ch we r ef er r ed ear l i er ; supr a, f oot not e 28 .

98 Bot h Har r i son and Becker , i mpl i ci t l y adopt i ng a " r at i onal expect at i ons" model of
compensat i on, suggest t hat compensat i on shoul d not be payabl e wher e t he benef i t i s
def i ned wi t h l i mi t i ng or var i abl e const r ai nt s . See R. J . Har r i son, The Legal Char act er of



1986]

	

Negl i gence i n Publ i c Law

	

43

i ndi vi dual i s, accor di ng t o per mi t t ed bur eaucr at i c nor ms, unl i ke t he ot h-
er s, and t hus consi der at i ons whi ch mi ght appear t o t he cour t t o j ust i f y a
compensat i on awar d ar e excl uded . 99 Those ar gument s, gi ven t he di st r i bu-
t i ve and r edi st r i but i ve r ol es of t he st at e, ar e unexcept i onal when t he
deci si on af f ect s subst ant i al number s of t he publ i c, but seem t o r ai se
di f f i cul t i es when appl i ed t o t he case of i ndi vi dual sacr i f i ce . One r eason
f or our concer n i s our vi ew t hat i t i s unl i kel y t hat l egi sl at i ve i nst i t ut i ons
can i n any sense be sai d t o have aut hor i zed r el at i vel y j uni or bur eaucr at s t o

sacr i f i ce t he i nt er est s of one per son, or t o di sent i t l e one per son, i n f avour
of maj or i t ar i an i nt er est s . We al so r ecogni ze t hat j uni or bur eaucr at s may
not be subj ect t o t he same degr ee of account abi l i t y as el ect ed r epr esent a-
t i ves . Thus i n our model i ndi vi dual di scr i mi nat i on wi l l demand addi t i onal
j ust i f i cat i on, t he cour t pr esumi ng di sent i t l ement unl ess t he bur eaucr acy

can demonst r at e i t s del i ber at e di st r i but i ve j udgment . l oo As wel l , we can

suppose t hat i n many cases t he cour t wi l l . pr esume t hat t he di sent i t l ement

was i nadver t ent , l eadi ng t o compensat i on, unl ess i t can be demonst r at ed

t hat t he bur eaucr at act ed adver t ent l y . Our vi ew i s t hat t he r i sks of pr i vat e

sacr i f i ce and t he absence of al t er nat i ve account abi l i t y mechani sms j ust i f y

j udi ci al r evi ew i n t he case of adver t ent di sent i t l ement . I n t he end, how-

ever , del i ber at e, ar t i cul at ed st at e act i on shoul d be per mi t t ed, absent con-
st i t ut i onal gr ounds f or chal l enge . 101

Pet r ol eumLi cences ( 1980) , 58 Can. Bar Rev . 483 ; L. C. Becker , Pr oper t y Ri ght s : Phi l o-

sophi cal Foundat i ons ( 1977) ; see al so St ewar t , Sunst ei n, l oc . ci t . , f oot not e 32, at pp .

1207, 1259- 1260 ; Qui nn, Tr ebi l cock, l oc . ci t . , f oot not e 83 .

99 Thi s model of j udi ci al deci si on- maki ng assumes t hat admi ni st r at i ve behavi our

t r adi t i onal l y beyond t he ambi t of j udi ci al consi der at i on, i ncl udi ng mul t i - l at er al negot i a-

t i ons, non- bi ndi ng di r ect i ves, enf or cement pr i or i t i es, and i nt er nal channel s of r esponsi bi l

i t y, ar e consi der ed by t he j udi ci ar y . See R. L . Rabi n, Admi ni st r at i ve Lawi n Tr ansi t i on : A

Di sci pl i ne i n Sear ch of an Or gani zi ng Pr i nci pl e, i n R. L . Rabi n ( ed . ) , Per spect i ves on t he

Admi ni st r at i ve Pr ocess ( 1979) , p . 7 . For exampl e, i t i s common knowl edge t hat l egi sl a-

t or s may enact " symbol i c" l egi sl at i on, whi ch appar ent l y est abl i shes pr ogr ams whi ch wi l l

guar ant ee cer t ai n benef i t s t o par t i cul ar gr oups, and t hen pur posef ul l y r ef use t o est abl i sh or

f und t he bur eaucr at i c i nf r a- st r uct ur e necessar y t o achi eve t he goal s . D. N. Dewees, Eval u-

at i on of Pol i ci es f or Regul at i ng Envi r onment al Pol l ut i on, Wor ki ng Paper No . 4, Regul a-

t i on Ref er ence, Economi c Counci l of Canada ( 1980) , pp . 22- 25 ; M. Ranki n, P. Fi nkl e,

The Enf or cement of Envi r onment al Law: Taki ng t he Envi r onment Ser i ousl y ( 1983) , 17

U. B. C. LawRev . 35, at pp . 37- 40 .

Thi s model of st at e l i abi l i t y wi l l r equi r e a r ef or mul at i on of t he t r adi t i onal cor r ect i ve

j ust i ce model of j udi ci al deci si on- maki ng i n_or der t o ensur e t hat t he ent i t l ement def i ni t i on

pr ocess i s not di st or t ed by a per spect i ve whi ch r ef uses t o l ook beyond t he i nt er est s and

f aul t of t he i mmedi at e par t i es . Compar e Pal mer v. Nova Scot i a For est I ndust r i es ( 1983) ,

2 D. L . R. ( 4t h) 397, at pp . 497- 500, 60 N. S. R. ( 2d) 271, at pp . 348- 351 ( N. S. S. C. ) .
100

I n t hi s r espect we see t he r ol e of j udi ci al r evi ew as pr ovi di ng a cor r ect i ve mecha-

ni sm f or t he r i sks associ at ed wi t h maj or i t ar i an based pol i t i cal deci si ons . We, l i ke John

El y, see t he cour t s as const i t ut i ng a pr ocess i n whi ch t he i nt er est s of t hose who ar e

sacr i f i ced or not benef i t ed i n t he pol i t i cal and admi ni st r at i ve pr ocesses can be ar t i cul at ed .

See El y, op . ci t . , f oot not e 17, pp . 73- 104 ; Tr i be, op . ci t . , f oot not e 12, p. 463.
101

See supr a, f oot not e 70 .



44

	

THE CANADI AN BAR REVI EW

	

[ Vol . 64

Fi nal l y, our anal ysi s, by descr i bi ng a r evi ew pr ocess r i ch enough t o

per mi t j udi ci al i nt er act i on wi t h t he bur eaucr acy i n t he del i ver y of st at e

benef i t s, r emoves t he need f or t he pr i maf aci e dut y doct r i ne t o be used i n

t hi s cont ext . The pr i nci pl es of t he l aw of negl i gence need no l onger be

di st or t ed by at t empt i ng t o st r et ch t hemt o f i t si t uat i ons wher e t hey have no

r eal appl i cabi l i t y . Thi s wi l l al l ow t he r est or at i on of t he di st i nct i on bet ween

mi sf easance and non- f easance whi ch, al t hough i r r el evant i n t he case of

t he r i ght s of peopl e r egar di ng t he benef i t s di st r i but ed by publ i c bodi es,

may r emai n a si gni f i cant f act or r egar di ng r el at i onshi ps among pr i vat e

i ndi vi dual s and f i r ms .

I n summar y, our r at i onal e f or st at e l i abi l i t y i s t hat t he deci si on as t o

whomshoul d suf f er and benef i t as a r esul t of col l ect i ve act i on i s not t he

excl usi ve r ol e of t he j udi ci ar y, bur eaucr acy or t he l egi sl at ur e . Mar gi nal

anal ysi s as we have descr i bed i t , i s an at t empt by one i nst i t ut i on, t hat i s

t he cour t s, t o i mpl ement t he di st r i but i ve deci si ons of ot her i nst i t ut i ons,

r at her t han t o i gnor e t hose deci si ons, or t o r epl ace t hemby i t s own .

VI . Tr anscendi ng Tr adi t i onal Doct r i nal Di st i nct i ons Thr ough A

Theor y of Ent i t l ement

The ent i t l ement anal ysi s whi ch we have ar t i cul at ed pr esent s a number of

subsi di ar y i ssues whi ch must be consi der ed and r esol ved . Fi r st , t o what

ext ent does our anal ysi s i mpose st r i ct l i abi l i t y f or st at e act i on, r at her t han

r est on t r adi t i onal f aul t - based l i abi l i t y concept s? Second, what i s not t he

r el at i onshi p of our anal ysi s t o t he j ur i sdi ct i onal anal ysi s of l i abi l i t y?
102

Thi r d, what i s t he r ol e of t he pol i cy/ oper at i onal di st i nct i on di scussed i n

Anns and i n Ni el sen v . Ci t y of Kaml oops 113 under our model ? Four t h,

what di f f er ence wi l l i t make i n r egar d t o t he nat ur e and r ange of t he

benef i t s t o be pr ot ect ed by t he cour t s, i f an ent i t l ement t heor y i s used

r at her t han t he mor e t r adi t i onal common l aw negl i gence appr oach of

Anns?

Our appr oach l eads t o t he i mposi t i on of l egal r esponsi bi l i t y t o di s-

t r i b- ut e an ent i t l ement once t he ent i t l ement deci si on i s made, unl ess t he

bur eaucr at can demonst r at e some r eason f or t he di sent i t l ement deci si on .

I f i nadver t ence i s t he onl y expl anat i on, or i f no expl anat i on i s of f er ed,

t han t he cour t shoul d al l ocat e t he ent i t l ement . The i ssue of st at e l i abi l i t y

i n t or t i s not necessar i l y one of negl i gence or f aul t - based l i abi l i t y at al l .

We do not advocat e t he eval uat i on of bur eaucr at i c behavi our agai nst an

unar t i cul at ed " r easonabl eness" st andar d . We descr i bed at t he out set t he

' ° `
I n Anns v . London Bor ough of Mer t on, supr a, f oot not e 4, Lor d Wi l ber f or ce

suggest s t hat onl y ul t r a vi r es act s ar e subj ect t o l i abi l i t y .
103

Supr a, f oot not e 6 .
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f ut i l i t y of such a pr ocess . Rat her , we pr opose t hat t he cour t s engage i n a

pr ocess of ent i t l ement def i ni t i on, and use t he l egi sl at i ve pr ogr am and

conduct of t he bur eaucr acy t o assi st t hem i n l ocat i ng t he pl ai nt i f f wi t hi n

or wi t hout t he ent i t l ement boundar y . The r esponsi bi l i t y of t he st at e i s

st r i ct once i t i s det er mi ned t hat one has been deni ed " what one i s ent i t l ed
t o l l .

The, " negl i gent " exer ci se of bur eaucr at i c di scr et i on i s an i nt r act abl e

concept t o gr appl e wi t h, and gi ven an ent i t l ement anal ysi s, i t becomes

i r r el evant . Judges, i f t hey appl y negl i gence pr i nci pl es, may be r ef er r i ng

i mpl i ct l y or expl i ci t l y t o an ef f i ci ency nor m, l o4 but t her e i s no r eason t o

bel i eve t hat t he st at e, as opposed t o pr i vat e ent er pr i se, oper at es or ought

t o oper at e onl y accor di ng t o t hi s nor m. 105 Al t er nat i vel y, even i f t he bur eau-

cr acy has adopt ed an ef f i ci ency nor m, i t i s cl ear t hat addi t i onal non-

al l ocat i ve cr i t er i a ar e bot h necessar y and pol i t i cal l y- mandat ed aspect s of

t he bur eaucr at i c deci si on- maki ng pr ocess .
106 " Negl i gence" i n j udi ci al

par l ance i s apt t o mean " unr easonabl e" behavi our - behavi our whi ch,

accor di ng t o unar t i cul at ed j udi ci al val ues, ought not t o have t aken pl ace .

What our anal ysi s suggest s i s t he cour t s shoul d not r evi ew, and have no

l egi t i mat e pol i t i cal r ol e i n r evi ewi ng, t he subst ance of bur eaucr at i c deci si on-

maki ng . Onl y i f t her e has been no deci si on, whi ch may of t en be t he case,

or i ndi vi dual sacr i f i ce not i n accor dance wi t h t he bur eaucr acy' s def i ni t i on

of i t s pr ogr am, shoul d t he cour t s r evi ew . Cer t ai nl y, unchal l enged evi -

dence of " unr easonabl e" or negl i gent conduct accor di ng t o j udi ci al nor ms

may, i n some cases, j ust i f y an i nf er ence of i nadver t ence as t o t he i nj ur y-

104 One mi ght , f or exampl e, r ef er t o i nt r a- gover nment al pol i cy di r ect i ves demandi ng

soci o- ggçonomi c i mpact anal yses t o be car r i ed out pr i or t o t he enact ment of f eder al r egul a-

t i ons . See Tr easur y Boar d Canada, Admi ni st r at i ve Pol i cy Manual , Chapt er 490, Appen

di x E, Eval uat i on Met hodol ogi es ( 1979) ; G. B . Doer n, Rat i onal i zi ng t he Regul at or y Deci si on-

Maki ng Pr ocess, The Pr ospect s f or Ref or m, Wor ki ng Paper No . 2, Regul at i on Ref er ence,

Economi c Counci l of Canada ( 1979) , pp . 84- 93 .
105 Cer t ai nl y ar gument s i n f avour of di st r i but i ve goal s, or t he pr ot ect i on of r i ght s,

can be ar t i cul at ed as j ust i f yi ng st at e act i on i ndependent l y of ut i l i t ar i an r at i onal es . See S.

Br eyer , Regul at i on and i t s Ref or m ( 1982) , pp . 19- 20 ; M. Sagof f , Economi c Theor y and

Envi r onment al Law ( 1981) , 79 Mi ch . L. Rev . 1393 . And of cour se bur eaucr at s and

bur eaucr at i c i nst i t ut i ons devel op t hei r own agendas ; supr a, f oot not es 16- 18 .

Thus, a per vasi ve pr obl em wi t h " f aul t " l i abi l i t y i n publ i c l i abi l i t y cont ext s i s an

i nabi l i t y t o ar t i cul at e a st andar d agai nst whi ch t o assess bur eaucr at i c behavi our . See F.

James, The Feder al Tor t Cl ai ms Act and t he " Di scr et i onar y Funct i on" Except i on : The

Sl uggi sh Ret r eat of an Anci ent I mmuni t y ( 1957) , 10 U. Fl a . L. Rev . 184 . See al so Cohen,

l oc. ci t . , f oot not e 33 ; R. C. El l i ckson, Al t er nat i ves t o Zoni ng : Covenant s, Nui sance

Rul es, and Fi nes as Land Use Cont r ol s ( 1973) , 40 U. Chi . L. Rev . 681, at pp . 693- 699 .

Br eyer , op . ci t . , supr a, p. 347 .
106 See Tr easur y Boar d of Canada, op . ci t . , f oot not e 104, sect i ons- . 2 . 1 t o . 2 . 8 . The

ext ent t o whi ch t hese . " si de di spl ays" ar e r el evant i n r egul at or y deci si on- maki ng i s

subj ect t o consi der abl e debat e . See T. F . Schr ecker , Pol i t i cal Economy of Envi r onment al

Hazar ds, St udy Paper , Law Ref or m Commi ssi on of Canada ( 1984) , pp . 53- 54; Doer n,

op . ci t . , f oot not e 112, pp . 121- 129 .
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causi ng act i vi t y, but t he t ouchst one of j udi ci al r evi ew i s di sent i t l ement

r at her t han " f aul t " . I ° '

The i ni t i al def i ni t i on of t he benef i t i s det er mi ned by t he st at e and t he

bur eaucr at i c pr ocess- t he f i nal st age of def i ni t i on i nvol ves t he cour t .

Thi s f i nal st age shoul d not i nvol ve a r edef i nt i on of t he ent i t l ement . The

cour t may, however , be conf r ont ed wi t h par t i cul ar cases whi ch, accor d-

i ng t o j udi ci al nor ms, appear t o be depar t ur es f r om t he st andar d case .

Depar t ur es may r ange f r omno benef i t bei ng gi ven at al l t o some benef i t

whi ch f al l s shor t of t he st andar d case . I n ei t her case, when t he pl ai nt i f f

at t empt s t o demonst r at e t hat a case i s non- st andar d, i t i s easy t o see t hat

one mi ght dr i f t i nt o negl i gence l anguage . One shoul d not have t o per -

suade t he cour t t hat t he st at e i s " negl i gent " , what ever t hat means . The

pr ocess of ent i t l ement def i ni t i on may i nvol ve an anal ysi s of t he r easons

f or t he pecul i ar t r eat ment of t he vi ct i m of st at e act i on, but t hat i s not t he

appl i cat i on of f aul t or negl i gence st andar ds .

McCr ae v . The Ci t y of Whi t e Rock- 108 can be used t o i l l ust r at e t he

di st i nct i on we wi sh t o make . The st andar d pr act i ce adopt ed by t he muni c-
i pal i t y i n t hat case was t o i nspect r esi dent i al housi ng const r uct i on onl y
af t er r ecei vi ng not i ce f r omt he bui l der . No not i ce was gi ven so no second

i nspect i on coul d t ake pl ace . I t woul d wel l be ar gued t hat t he muni ci pal i t y

as a r epr esent at i ve i nst i t ut i on was negl i gent i n not adapt i ng a pr ocedur e
f or checki ng af t er a r easonabl e per i od t o see whet her bui l der s who had

not gi ven not i ce had cont i nued const r uct i on i n br each of t he by- l aws .

Thi s, however , woul d be t o submi t l egi sat i ve/ bur eaucr at i c deci si ons t o

r edef i ni t i on t hr ough t he appl i cat i on of some ki nd of " r easonabl eness"

i on
The cour t s have, appar ent l y, r ef used t o i mpose st r i ct l i abi l i t y on t he st at e . See

Vi r di and Thompson- Ni col a Regi onal Di st r i ct v . I nl and Feeder s Lt d . ( 1982) , 129 D. L . R.

( 3d) 685, at p . 691, [ 1982] 1 W. W. R. 551, at p. 558 ( B. C. C. A. ) . However , t her e i s

l i mi t ed suppor t f or t he vi ew t hat st r i ct l i abi l i t y wi l l be i mposed i n t he case of bur eaucr at i c

vi ol at i ons of st at ut or y st andar ds . See R. v . Gr eenway, [ 1982] 1 F. C. 259, 122 D. L . R.

( 3d) 554 ( Fed . C. A. ) . But see Gl adst one Pet r ol eumLt d. v . Husky Oi l ( Al ber t a) Lt d . ,

[ 198216 W. W. R. 577, at pp . 604- 610 ( Sask . C. A. ) , l eave t o appeal t o t he Supr eme Cour t

of Canada deni ed, 46 N. R. 89 . See al so Tat e & Lyl e I ndust r i es Lt d . v . Gr eat er London

Counci l , [ 1983] 2 A. C. 509, [ 1983] 1 Al l E. R. 1159 ( H. L . ) . Compar e, Bai r d v . The

Queen i n Ri ght of Canada, supr a, f oot not e 5 .

St r i ct l i abi l i t y f or di sent i t l ement avoi ds t he admi ni st r at i ve cost s of " negl i gence"

det er mi nat i ons, and r ef l ect s t he vi ew t hat as bet ween t he cour t s and t he bur eaucr acy t he

l at t er i s i n a bet t er posi t i on t o assess t he behavi our i t ought t o engage i n, gi ven t hat st r i ct

l i abi l i t y wi l l be i mposed . The shi f t f r om negl i gence t o st r i ct l i abi l i t y r ul es wi l l not

necessar i l y af f ect a modi f i cat i on of bur eaucr at i c behavi or . The bur eaucr acy can st i l l

est abl i sh i nt er nal cont r ol s accor di ng t o i t s def i ni t i on of soci al wel f ar e, and sel f - i nsur e

agai nst r esi dual r i sks . The shi f t f r om negl i gence t o st r i ct l i abi l i t y mer el y r e- al l ocat es t he

r i sks of r esi dual l osses, and dependi ng on one' s vi ew of t he advant ages of l oss- spr eadi ng

and of t he r el at i ve r i sk- aver si on char act er i st i cs of t he t wo r el evant gr oups, t her e may be

wel f ar e gai ns f r om t he r e- al l ocat i on .

l og Supr a, f oot not e 51 .
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t est ; whi ch we advocat e shoul d not be done . The st andar d case shoul d not
be r evi ewed, and any al l eged " negl i gence" of a bur eaucr at i c of f i ci al

woul d si mpl y f ur ni sh evi dence of a non- st andar d, par t i cul ar case as mea-

sur ed agai nst t he st andar d . .

Anot her exampl e mi ght i l l ust r at e t he poi nt . I n mount ai nous ar eas

gover nment depar t ment s whi ch have t he st at ut or y r esponsi bi l i t y f or t he
mai nt enance of t he hi ghways gener al l y mai nt ai n cr ews, who, among

many ot her dut i es, per i odi cal l y check st eep ar eas above t he hi ghways f or

l oose r ock whi ch coul d f al l and cause an acci dent . Abur eaucr at i c pr act i ce

of not car r yi ng out such i nspect i ons, even t hough some j udges mi ght

consi der i t unr easonabl e, woul d be an ent i t l ement deci si on of t he bur eau-

cr acy whi ch under our vi ew woul d nof be subj ect t o r evi ew by t he cour t s

i n a case wher e r ocks f el l and caused . an i nj ur y . " ' A si t uat i on wher e

cr ews do car r y out t hi s f unct i on but al l egedl y i nsuf f i ci ent number s ar e

mai nt ai ned t o keep t he hi ghways saf e, and r ocks f al l causi ng har m, woul d

al so not be subj ect t o r evi ew as t he amount of r esour ces t o be expended

f or any par t i cul ar act i vi t y usual l y ent ai l s t he bur eaucr at i c def i ni t i on of

publ i c ent i t l ement s . I n bot h t hese cases, however , our anal ysi s woul d

demand a j udi ci al def i ni t i on of t he ent i t l ement s -cl ai med by vi ct i ms, i n

l i ght of t hei r posi t i on r el evant t o ot her s . As wel l , t he bur eaucr acy woul d

have t o demonst r at e, r at her t han mer el y al l ege, t hat t he ent i t l ement was

def i ned and di st r i but ed i n a di f f er ent manner . I n a par t i cul ar case, how-

ever , wher e a cr ew i s car r yi ng out an i nspect i on of a speci f i c ar ea and

t hey onl y i nspect t wo t hi r ds of t he hei ght above t he r oad, st oppi ng shor t

of a f ul l i nspect i on, a cour t coul d f i nd l i abi l i t y on t he gr ounds t hat t he
pl ai nt i f f had been depr i ved of a benef i t f or whi ch an ent i t l ement deci si on

has been made . We shoul d not , however , mi sl ead t he r eader by si mpl i st i c

exampl es . The pr ocess of det er mi ni ng what ar e ent i t l ement s and what ar e

not , i n l i ght of t he l egi sl at i ve and bur eaucr at i c pr ogr ams i s, as we have
descr i bed i t , an ext r aor di nar i l y compl ex t ask .

I n mat t er s of . publ i c saf et y, as a f ur t her exampl e, how much pol i ce

pr ot ect i on i s t o be pr ovi ded, and wher e i t i s t o be al l ocat ed, i s a si t uat i on

wher e t he bur eaucr acy def i nes what benef i t s ar e t o be r ecei ved by whom,

and consequent l y cannot be subj ect ed t o r evi ew by t he cour t s . Wher e, on

t he ot her hand, as i n Schacht v . 12 . , " ° a pol i ce of f i cer i s al r eady at t he

scene of an acci dent and f ai l s t o put up suf f i ci ent war ni ng devi ces t o

pr event a f ur t her acci dent , hi s behavi our depr i ved t he pl ai nt i f f of a benef i t

t o whi ch we det er mi ne i ndi vi dual s ar e ent i t l ed, and consequent l y st at e

l i abi l i t y wi l l l i e . Agai n, t he cr i t i cal st age i n t he pr ocess i s t o be abl e t o

def i ne t he l evel and char act er of st at e benef i t s . Cur r ent l y, t he appl i cat i on

of pr i vat e l awconcept s i n st at e l i abi l i t y cont ext s ef f ect i vel y pr ecl udes t he

109 Just v . Br i t i sh Col umbi a ( 1985) , C. C. L . T . 49, 65 B. C. L . 12 . ( B . C. 3 . C. ) .
" o Supr a, f oot not e 53 .
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r evi ew pr ocess f r om engagi ng i n t he exer ci se . Our model i s concer ned
wi t h pr eci sel y t hat ent i t l ement def i ni t i on pr ocess .

The second aspect of j udi ci al r evi ew whi ch our anal ysi s has i gnor ed
so f ar i s t he r equi r ement of unl awf ul ness . As one of us has descr i bed i n an
ear l i er ar t i cl e, l i abi l i t y i n t or t whi ch i s i mposed on i ndi vi dual bur eaucr at s
wi l l not be i mposed, f or bur eaucr at i c act s unl ess t he vi ct i m per suades t he
cour t t o decl ar e t hat t hey ar e unl awf ul - t hat i s, wher e t he bur eaucr at i s
not abl e t o poi nt t o a super i or bur eaucr at , and t hr ough t he super i or t o a

l egi sl at i ve body, as havi ng est abl i shed " a l aw" whi ch per mi t s t he act i vi t y . " '

Cer t ai nl y, t he t r adi t i onal vi ew has been t hat i nt r a vi r es act s wi l l not
gi ve r i se t o l i abi l i t y i n t or t on t he par t of i ndi vi dual bur eaucr at s . Con-
ver sel y, t he quest i on whet her par t i cul ar bur eaucr at s act ed wi t hi n t hei r
di scr et i on under t he r el evant l egi sl at i on does not ar i se under our model of
l i abi l i t y . I n t he case of i nadver t ent l osses, t he st at e wi l l be l i abl e si nce i t
cannot poi nt t o a deci si on t o di sent i t l e t he pl ai nt i f f - and t hus one can
concl ude t hat t he vi ct i mi zat i on was not aut hor i zed . I n t he case of adver -
t ent l osses, t he st at e wi l l be l i abl e unl ess i t can demonst r at e t hat i t was
aut hor i zed t o deny t he ent i t l ement , or al t er nat i vel y t hat t her e was no
ent i t l ement under t he r el evant l egi sl at i ve f r amewor k . Judges, i n t hat case,
shoul d r ef use t o awar d compensat i on ei t her because t her e has been an
aut hor i zed deni al of t he ent i t l ement , or because t he ent i t l ement was never
def i ned . 112

The i dea of j ur i sdi ct i onal er r or as i t has devel oped i n admi ni st r at i ve
l aw as a r at i onal i zat i on f or j udi ci al r evi ew of bur eaucr at i c act i vi t y i s
anot her f or m of t he i nt r a vi r es ar gument , and has been r ecogni zed as
i nt el l ect ual l y bankr upt as a val i d anal yt i cal j ust i f i cat i on i n t he cont ext of

111 See Cohen, l oc . ci t . , f oot not e 33 .

The j ur i sdi ct i onal quest i on i s ver y of t en i gnor ed i n t or t cases . I n f act , cases l i ke

Saskat chewan Wheat Pool v . Gover nment of Canada, supr a, f oot not e 21, r ef l ect a vi ew
t hat " br each of a st at ut or y dut y" , whi ch i s concept ual l y r el at ed t o j ur i sdi ct i onal er r or
anal ysi s, wi l l not j ust i f y t he i mposi t i on of l i abi l i t y on t he st at e ( i . e. t hat " f aul t " wi l l be

t he j udi ci al st andar d) , and suggest t hat compensat i on f r om t he st at e wi l l not depend on

si mpl e j ur i sdi ct i onal er r or anal ysi s . See al so Bai r d v . The Queen i n Ri ght of Canada,

supr a, f oot not e 5 ; Thor ne Ri ddel l I nc. v . The Queen i n Ri ght of Al ber t a, supr a, f oot not e

5 . Whi l e we cannot agr ee wi t h t he doct r i nal anal yses of t hese cases, i t i s cl ear t hat t hey ar e

i nconsi st ent wi t h t he cat egor i zat i on of l i abi l i t y i nt o i nt r a- and ext r a- j ur i sdi ct i onal cat egor i es .

We shoul d poi nt out as wel l t hat t he concept of st r i ct l i abi l i t y f or di sent i t l ement s i s
not i nconsi st ent wi t h cases such as Saskat chewan Wheat Pool . The cour t i n det er mi ni ng
st at e l i abi l i t y f or deni al of ent i t l ement s i s not ( as i t was i n t he Saskat chewan Wheat Pool

case) i mposi ng l egal r esponsi bi l i t y on pr i vat e f i r ms i n l i ght of non- compl i ance wi t h
l egi sl at i on . Rat her , i t i s det er mi ni ng whet her t he vi ct i m comes wi t hi n a cl ass of per sons

who ar e ent i t l ed under t he r el evant l egi sl at i on and bur eaucr at i c pr ogr am, and t hat shoul d

not depend upon t he negl i gence of t he bur eaucr acy .
112

See Takar o Pr oper t i es Lt d . v . Rowl i ng, supr a, f oot not e 78 .
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. compensat i on awar ds .
113

Admi t t edl y, one , can under st and. t he at t r act i ve-
ness of t he ar gument t hat " aut hor i zed" act s shoul d not gi ve r i se t o
l i abi l i t y . As apol i t i cal pr i nci pl e, i t ej an be ar gued t hat pr i nci pl es of

l egi sl at i ve sover ei gnt y hol d t hat i f t he st at e act i vi t y i s aut hor i zed t hen t he
cour t s have no pol i t i cal aut hor i t y t o over r ul e a l egi sl at i ve br anch of
gover nment . 114 The concept of j ur i sdi ct i on may, al so be r el evant i f one
ar gues t hat " unaut hor i zed" act i on i s not an act of st at e but r at her an act

of an . i ndi vi dual . St i l l anot her per spect i ve Adopt ed by some cour t s i s t hat
an unaut hor i zed act by a publ i c aut hor i t y r esul t i ng i n damages i s subj ect

t o l i abi l i t y per se ; t or t l i abi l i t y f ol l ows si nce- har mi s caused i n an unl aw-
f ül manner . I

i s

	

_

I t seems t hat whi l e some const i t ut i onal l aw pur i st s may cont i nue t o
demand unl awf ul ness of t he bur eaucr at i c act i vi t y as a necessar y pr er equi -
si t e t o l i abi l i t y, t he t r ut h of t he mat t er i s t hat t he concept adds l i t t l e t o our

anal ysi s . Unl i ke t r adi t i onal t heor i es whi ch i mpose t or t l i abi l i t y . on i ndi =
vi dual bur eaucr at s and whi ch depend upon a pr ecedi ng j udi ci al det er mi -
nat i on of j ur i sdi ct i onal er r or i n or der t o i mpose t hat l i abi l i t y, our t heor y of
st at e l i abi l i t y al l ows us t o concl ude t hat i f an ent i t l et i i ent has been deni ed,
t he st at e has act ed unl awf ul l y . Mor e i mpor t ant , j ur i sdi ct i onal er r or anal y-
si s r esul t s i n t he di ver si on of l egal cr i t i ci sm away f r omt he subst ance of
admi ni st r at i ve di scr et i on . The anal yt i cal per spect i ve- we devel op i s desi gned
t o assur e t hat admi ni st r at i ve di scr et i on i s used i n a manner consi st ent wi t h
t he ai ms of publ i c wel f ar e . The pr obl em i s" - t o r ender t he, admi ni st r at i on

xesponsi bl e t o t he i ndi vi dual and col l ect i ve i nt er est s i t i s meant t o ser ve . 116

. Equal l y ar t i f i ci al , as we and ot her s have demonst r at ed el sewher e, i s
t he pol i cy/ oper at i onal di st i nct i on, whi ch seems . .t o be t he - - f avour i t e, of

113 See J. M. Evans et al . , Admi ni st r at i ve Law, Cases, : Text and Mat er i al s ( 2nd ed. ,
1984) , pp . 467- 473 . See al so P. W. Hogg, The Jur i sdi ct i onal Fact Doct r i ne i n t he Supr eme
Cour t of Canada; Bel l v . Ont ar i o Human Ri ght s Commi ssi on ( 1971) , 9 O. H. L . J . 203, at
pp . 210- 211, 215- 217 ; J . A: Smi l l i e, Judi ci al Revi ew of Admi ni st r at i ve Act i on- A Pr ag-
mat i c Appr oach ( 1980) , 4 Ot ago L. Rev . 417; H. W. Ar t hur s, ` Wi t hout t he Law' , Admi n-
i st r at i ve Just i ce and Legal Pl ur al i sm i n Ni net eent h Cent ur y Engl and ( 1985) , pp . 208- 210 ;
Pear l man v . Keeper sand Gover nor s of Har r owSchool , [ 19791 Q. B. 56, at p . 70, [ 197, 91
1 Al l E. R. 365, at p . 372 ( C. A. ) , per Lor d Denni ng M: R.

114 -Apossi bl e r esponse t o t hat ar gument may be t hat i n awar di ng compensat i on even
i n t he case of aut hor i zed act s, t he cour t s ar e not i nt er f er i ng wi t h~l egi sl at i ve or bur eaucr at i c
aut hor i t y- - - t he l egi sl at ur es and bur eaucr aci es can under t ake act i vi t i es, and t he cour t s
si mpl y or der compensat i on when t he act i vi t y t akes pl ace:

I I S
See McGi l l i vr ay v . Ki mber ( 1915) , 52 S. C. R. 146, 26 D. L . R. . 164 ; Beaudeser t

Shi r e Counci l v . Smi t h ( 1966) , 120 C. L . R. 145-, at p . 156 ( Aust . H. C. ) . One r esponse t o

t hi s l i ne of cases was t he j udi ci al ar t i cul at i on of a " good. f ai t h" except i on t o per sonal

l i abi l i t y . See H. Hl ookof f v . Ci t y of Vancouver , supr a, f oot not e 80 . The Beaudeser t Shi r e
case has not been r ecei ved posi t i vel y . See Dunl op v . Wool l ahr a Muni ci pal Counci l ,
supr a, f oot not e 33 .

116 See P. Nonet ; Admi ni st r at i ve Just i ce ( 1969) , p . - .
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cour t s i n a number of j ur i sdi ct i ons i n r ecent year s, " ' i ncl udi ng t he Supr eme

Cour t of Canada i n Ni el sen v . Ci t y of Kandoops .
118

The ar t i f i ci al cat egor i -

zat i on of act i vi t i es mi r r or s t he j ur i sdi ct i onal er r or anal ysi s, and i s equal l y

uni l l umi nat i ng . t t 9 The pol i cy/ oper at i onal cat egor i zat i on mer el y expr esses

a concl usi on as t o whet her somet hi ng i s r evi ewabl e by t he cour t s or not . I t

f ai l s t o pr ovi de any cr i t er i a f or r eachi ng t he concl usi on, and t hus Lor d

Wi l ber f or ce i n Anns, def i nes a pol i cy deci si on as " meani ng t hat t he deci -

si on i s one f or t he aut hor i t y or body t o make, and not f or t he cour t s" .
120

The di st i nct i on i n no way i nf or ms us what ought t o be r evi ewabl e and

what ought not . Our t heor y, however , does . Under our appr oach, t he

def i ni t i on of t he ent i t l ement , whi l e i t necessar i l y i nvol ves t he cour t s, i s

not subj ect t o j udi ci al r evi ew, and t her ef or e t he st at e has a di scr et i on i n

how i t i s t o be def i ned . The oper at i on of di spensi ng t he benef i t s t o whi ch

peopl e ar e ent i t l ed i s subj ect t o r evi ew by t he cour t s . I f t he pol i cy j udg-

ment s of t he st at e ( t hat i s, a f unct i on not r evi ewabl e by t he cour t s) i s

117 The pol i cy/ oper at i onal di st i nct i on was r ecent l y r ear t i cul at ed i n Uni t ed St at es v .

S. A. Empr esa de Vi acao Aer ea Ri o Gr andense ( Var i g Ai r l i nes) , 104 S. Ct . 2755 ( 1984) .

The cour t t ook t he vi ew t hat t he i ssue i s whet her t he " nat ur e and qual i t y" of t he conduct

i s such t hat Congr ess " i nt ended" t o shi el d t he st at e f r om t or t l i abi l i t y . Regul at or y beha-

vi our was vi ewed as comi ng wi t hi n t he di scr et i onar y exempt i on under t he Feder al Tor t

Cl ai ms Act , even t hough i t r el at ed t o a speci f i c i ndi vi dual . See al so Fl ammi a v . Uni t ed

St at es, 739 F. 2d 202, at p . 204, ( U. S . C. A. , 1984) . See al so t o t he same ef f ect as Var i g,

Smi t h v . Uni t ed St at es, 375 F. 2d 243, at p . 246 ( U. S . C. A. , 1967) ; Sami v . Uni t ed St at es,

supr a, f oot not e 94, at p . 796; Gr ay v . Bel l , i bi d . , and cases ci t ed t her ei n at p . 513 . But

see Payt on v . Uni t ed St at es, supr a, f oot not e 11, at pp . 478- 479 .

As we suggest ed ear l i er , t he Amer i can cour t s r ecogni ze t hat t he i ssue as t o t he

appl i cat i on of t he di scr et i onar y/ oper at i onal di st i nct i on r el at es t o separ at i on of power s and

t he def i ni t i on of t he r ol e of t he cour t s i n r evi ewi ng or j udgi ng t he pr opr i et y of t he

pol i cy- maki ng act s of co- or di nat e br anches of gover nment . See Gr ay v . Bel l , supr a, at p .

511 ; A. Van Al st yne, Gover nment al Tor t Li abi l i t y ; APubl i c Pol i cy Pr ospect us ( 1963) , 10

U. C. L . A. L . Rev . 463; F. James, Tor t Li abi l i t y of Gover nment al Uni t s and Thei r Of f i cer s

( 1955) , 22 U. Chi . L. Rev . 61 0 ; Not e, Separ at i on of Power s and t he Di scr et i onar y

Funct i on Except i on : Pol i t i cal Quest i on i n Tor t Li t i gat i on Agai nst t he Gover nment ( 1971) ,

56 I owa L. Rev. 930, at pp . 946- 950 . As wel l t he r at i onal e f or t he pol i cy/ oper at i onal

di st i nct i on i nvol ves t he pot ent i al i mpact of j udi ci al r evi ew on vi gor ous deci si on- maki ng

by t he st at e; O. M. Reynol ds, The Di scr et i onar y Funct i on Except i on of t he Feder al Tor t

Cl ai ms Act ( 1968) , 57 Geo. L. J . 81, at p . 121 . Cf . Owen v . Ci t y of I ndependence, 445

U. S . 622, 63 L. Ed . 2d 673 ( 1980) ( t hr eat of gover nment al l i abi l i t y l ess l i kel y t o i nf l uence

bur eaucr at i c act or s t han i s t hr eat of per sonal l i abi l i t y) . Fi nal l y, t he f i nanci al i mpact of t he

damage awar d has been seen as a r el evant f act or , especi al l y i n t he case of muni ci pal and
st at e l i abi l i t y, and t o a l esser degr ee i n t he case of f eder al gover nment l i abi l i t y ; B.

Schwar t z, Publ i c Tor t Li abi l i t y i n Fr ance ( 1954) , 29 N. Y . U. L. Rev . 1432, at p . 1458 .

But see Rayonni er I nc. v . Uni t ed St at es, supr a, f oot not e 13 :
i t s

Supr a, f oot not e 6.
119

See Cohen, l oc . ci t . , f oot not e 33 ; R. A. Macdonal d, Jur i sdi ct i on, I l l egal i t y and
Faul t : An Unhol y Tr i ni t y ( 1985) , 16 R. G. D . 69, at p . 96 et seq . ; S . M. Makuch, Muni ci -
pal I nununi t y f r om Li abi l i t y i n Negl i gence, i n F. M. St eel , S . Rodger s- Magnet ( eds . ) ,
I ssues i n Tor t Law( 1983) , p . 236.

i zo Supr a, f oot not e 4, at pp. 754 ( A. C . ) , 500 ( Al l E. R. ) .
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i dent i f i ed wi t h t he def i ni ng . of ent i t l ement s . , and t he oper at i onal , whi ch

Lor d Wi l ber f or ce cal l s " t he pr act i cal execut i on of pol i cy deci si ons
121

i s i dent i f i ed wi t h t he del i ver y of t he ent i t l ed benef i t s, t hen cour t s mi ght be

abl e t o i mpl ement t he ent i t l ement anal ysi s even . wi t hi n t he f r amewor k of

t he doct r i nal l anguage of Anns, gi ven t hat t he al l eged " negl i gence" of
publ i c of f i ci al s i s vi ewed' onl y as evi dence of t he f ai l ur e t o del i ver a
benef i t t o whi ch t he pl ai nt i f f i s ent i t l ed . I n t he end, however , t he use of

such l anguage wi l l exacer bat e t he . conf usi on . Fi nal l y. , i f t he cour t s use t he

pr i maf aci e dut y doct r i ne and def i ne st at e l i abi l i t y i n t er ms of f or eseeabl e

r i sks of l oss, l i abi l i t y coul d ext end f ar beyond t he cl ass . whi ch coul d i n

any sense be sai d t o be ent i t l ed t o . r ecei ve a benef i t . Ot her s ent i t l ed mi ght

be excl uded because negl i gence or f aul t was not pr esent .

The r ecent deci si on of - t he House of Lor ds i n Gover nor s of t he

Peabody Donat i on Fund v . Si r Li ndsay Par ki nson and Co . Lt d. ,
122

woul d

appear t o i ndi cat e t hat even t he pol i cy7oper at i onal di st i nct i on i s i nsuf f i

ci ent t o def i ne t he r ange of t he. pr i ma f aci e dut y doct r i ne . Gi ven t hat t he

def endant f al l s under , a pr i maf aci e dut y because t he r equi si t e f or eseeabl e

r i sk and pr oxi mi t y ar e pr esent , and gi ven t hat t he cour t deci des t o l abel

t he bur eaucr at i c, aci t i vi t y as oper at i onal r at her t han pol i cy, , Lor d Kei t h of

Ki nkel , i n Peabody, added a f ur t her obscur e t est . He, st at ed t hat . . " i n

det er mi ni ng whet her or not a dut y of car e of _par t i cul ar scope was i ncum-

bent on a def endant i t i s mat er i al t o t ake i nt o consi der at i on whet her i t i s

j ust and r easonabl e t hat i t shoul d be
So 123

I n Peabody t he . pl ai nt i f f

owner ' s ar chi t ect s submi t t ed pl ans f or . a dr ai nage syst emf or 245 houses

t hat wer e appr oved by a seni or muni ci pal i nspect or . Subsequent l y, - a

mor e j uni or i nspect or agr eed wi t h an empl oyee of t he ar chi t ect t o Modi f i -

cat i ons . whi ch r esul t ed i n . t he dr ai nage syst em act ual l y bui l t bei ng i nade-

quat e : Nei t her t he pl ai nt i f f , t he seni or ar chi t ect , nor t he seni or i nspect or

had knowl edge of t he modi f i cat i ons i - al t houghknowl edge was i mput ed t o

t he Counci l . às a r esul t of anot her i nspect or bei ng made awar e of t hem.

The dr ai nage, syst em l at er had t o be r epl aced r esul t i ng . i d subst ant i al `

r econst r uct i on _cost s and l oss of r ent f r om t he pr emi ses : . The House of

Lor ds di smi ssed t he pl ai nt i f f ' s cl ai m on t he gr ounds t hat , i n i t s vi ew, t he

pur pose of t he empower i ng l egi sl at i on was " t o aver t i nj ur y t o saf et y or

heal t h" , _ and si nce a non- r esi dent owner " woul d not be subj ect t o any

possi bl e i nj ur y t o saf et y or heal t h" ,
124

no dut y of car e I woul d be owed,

" not wi t hst andi ng t hat t hey_mi ght r easonabl y have f or eseent hat f ai l ur e t o

do so - [ t ake car e] woul d r esul t i n economi c l oss . . . . " - 125 . t o t he r esi dent

owner . I n r eachi ng . t hi s concl usi on, t he House of Lor ds appr oved of a

121

122

123

124

125

I bi d .

Supr a, f oot not e 6 .

I bi d . , at pp . 241 ( A. C. ) , 534, ( Al l E. R. ) .

I bi d. , at pp . 242 ( A . C. ) , 535 ( Al l E. R. ) .

I bi d .
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r ecent Cour t of Appeal deci si on, Denni s v . Char nwood Bor ough Counci l , 126

wher e i nadequat e pl ans f or a f oundat i on wer e appr oved and t he cour t
f ound t he Counci l l i abl e t o t he owner who had commi ssi oned t he bui l di ng
and was i n r esi dence, and over r ul ed Acr ecr est Lt d . v . W. S . Hat t r el l and

Par t ner s, 1 ` ' a case on si mi l ar f act s wher e damages wer e awar ded agai nst
a Counci l wher e t he owner who had commi ssi oned, t he bui l di ng was not
i n r esi dence .

The most t hor ough exami nat i on of t he Anns deci si on yet made by

any cour t i s t he j udgment of t he Hi gh Cour t of Aust r al i a i n The Counci l of

t he Shi r e of Sut her l and v . Heyman . 128 Each j udge of t he f i ve per son cour t
unambi guousl y r ej ect ed t heAnns deci si on, and f or di f f er ent r easons, hel d
on f act s whi ch wer e ver y si mi l ar t o t hose of Anns t hat t he muni ci pal i t y
was not l i abl e t o a subsequent pur chaser f or economi c l osses associ at ed
wi t h t he negl i gent f ai l ur e of one or mor e muni ci pal empl oyees t o ensur e
t hat t he f oundat i ons and f oot i ngs of a bui l di ng i n t he pr ocess of const r uc-
t i on met t he appr opr i at e bui l di ng st andar ds . What i s not abl e about t hi s
case i s t hat , l i ke t he House of Lor ds i n Peabody, t he Hi gh Cour t of
Aust r al i a decl i ned t o use t he Anns pr i ma f aci e dut y doct r i ne t o def i ne t he
l i mi t s on r ecover y . Rat her , t hey chose t o def i ne t he r ange of l i abi l i t y by
r esor t i ng t o an exami nat i on of t he pur pose of t he under l yi ng l egi sl at i on
and t he appl i cat i on of t r adi t i onal causat i on pr i nci pl es .

The mor e t hese cases pr ol i f er at e, t he mor e conf usi ng and meani ng-
l ess t he var i ous out comes and j udi ci al r easons gi ven appear t o be . Why,
f or exampl e, usi ng Lor d Kei t h' s t est , i s i t " j ust and r easonabl e" f or a
pl ai nt i f f i n occupat i on t o r ecover but a pl ai nt i f f not i n occupat i on t o be
deni ed r ecover y? I n t he ent i r e Anns l i ne of deci si ons t he cour t s i nvar i abl y
must l ook at t he pur pose of t he l egi sl at i on under whi ch t he publ i c body i s
act i ng . I n so doi ng, t hey begi n t o appr oach t he i ssue of what benef i t t he
pl ai nt i f f was ent i t l ed t o r ecei ve . The ent i t l ement i ssue, however , i s soon
l ost i n t he pr eoccupat i on of t he cour t s wi t h decl ar i ng a common l aw
dut y of car e t o j ust i f y a f i ndi ng of l i abi l i t y or no l i abi l i t y, and wi t h t he
r equi r ement t hat a par t i cul ar bur eaucr at act ed negl i gent l y . I n addi t i on, t he
cur r ent " negl i gence model " of l i abi l i t y shi f t s t he f ocus of t he i nqui r y
away f r oma sophi st i cat ed i nqui r y i nt o t he l egi sl at i ve hi st or y and pr ogr am

i mpl ement at i on i n an ef f or t t o def i ne t he ent i t l ement . Fi nal l y, t he nat ur e
of t he ent i t l ement i s di st or t ed by t he necessi t y of t he cour t s vi ewi ng t he
empower i ng l egi sl at i on as sol el y heal t h and saf et y measur es i n or der t o
assi st t hemi n j ust i f yi ng or denyi ng t he i mposi t i on of a common l awdut y
of car e . The ent i t l ement t heor y f ur ni shes a f oundat i on f or t he ci vi l l i abi l -
i t y of t he st at e, i ndependent l y of common l aw pr i nci pl es of negl i gence .

126 [ 1983] Q. B. 409, [ 198213 Al l E. R. 486 ( C. A. )
127 [ 1983] Q. B. 260, [ 1983] 1 Al l E. R. 17 ( C. A. ) . See al so Ri mmer v . Li ver pool

Ci t y Counci l , [ 1984] 1 Al l E. R. 920, [ 1984] 2 W. L . R. 426 ( C. A. ) .
128

Supr a, f oot not e 6 .
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An ent i t l ement anal ysi s woul d, i n cases l i ke Peabody and Sut her -

l and, oper at e qui t e di f f er ent l y f r om t he t r adi t i onal common l aw negl i -

gence doct r i nes . Fi r st , i n t hese cases t he act i on woul d be br ought di r ect l y

agai nst t he gover nment body, i n t hi s case t he muni ci pal . counci l ; f or i t i s

t hat i nst i t ut i on whi ch f ai l ed t o del i ver t he benef i t s under t he . r el evant

pl anni ng l egi sl at i on . No i ndi vi dual bur eaucr at coul d be per sonal l y , r espon-

si bl e f or t he f ai l ur e of t he st at e t o del i ver publ i c benef i t s : Second, t he

i nst i t ut i on whi ch i s r evi ewi ng t he case- i t need not be a cour t woul d

exami ne t he pol i t i cal and l egi sl at i ve hi st or y of t he pl anni ng l egi sl at i on,

t he . pur poses f or whi ch i t was devel oped, t he . pur por t ed benef i ci ar i es of

t he l egi sl at i on and so on . Thi s i nqui r y woul d be mor e, t han a semant i c,

i nt er pr et at i ve i nqui r y i nt o l egi sl at i ve meani ng. Our t heor y demands a

det ai l ed i nqui r y i nt o t he pol i t i cal , soci al and economi c . f act or s whi ch . l ay

behi nd t he l egi sl at i ve act i on . ®f cour se, i n Peabody and. Sut her l and,

t hese det ai l ed i nqui r i es i nt o t he l egi sl at i ve and pol i t i cal hi st or y of t he t wo

Local Gover nment Act s and associ at ed r egul at i ons di d not t ake : pl ace .

At t hi s st age of t he i nqui r y, compl ai nant s woul d ar gue t hat , i n l i ght

of t he l egi sl at i on, i t s pur pose, ef f ect and i mpl ement at i on and so on, t hey

wer e bei ng t r eat ed di f f er ent l y f r om ot her peopl e i n t hei r si t uat i on . The

r evi ewi ng body, i f , i t det er mi ned t hat any compl ai nant was i n f act bei ng

subj ect ed t o di st i nct i ve t r eat ment , woul d r ecogni ze t he ent i t l ement def i ned

t hr ough i t s' i ni t i al assessment -of t he l egi sl at i ve and bur eaucr at i c pr ogr am. .

The cour t woul d desi gn, at t hi s pr el i mi nar y st age, t he necessar y awar d or

di r ect i ons t o ensur e t hat t he ent i t l ement was pr ovi ded, or compensat i on

f or l osses associ at ed wi t h i t s non- del i ver y was made . The quest i on of

di scr i mi nat i on- - or equal t r eat ment - woul d have r equi r ed t he compl ai n-

ant s i n t he Peabody and Sut her l and cases t o pr esent f act ual evi dence and

ar gument r el at i ng t o_ t he i nspect i on pr act i ces . and pr ocedur es, and r esul t -

i ng housi ng f oundat i ons, whi ch ot her devel oper s and home owner s i n l i ke,

ci r cumst ances had and wer e r ecei vi ng . Agai n, i n Peabody and . Sut her l and

we have no i nf or mat i on as t o t hat aspect of t he ent i t l ement def i ni t i on . The

cour t s i n t hose cases r ef er r ed onl y t o vague not i ons of f or eseeabi l i t y of

i nj ur y, pol i cy and oper at i onal deci si ons, " j ust and r easonabl e" obl i ga-

t i ons and so on i n t hei r at t empt s t o appl y common l aw negl i gence pr i nci pl es .

Fi nal l y, t he r evi ewi ng i nst i t ut i on woul d r e- exami ne t he . way i n whi ch

t he l egi sl at i on was i mpl ement ed and admi ni st er ed by t he r el evant bur eau-

cr acy over t i me .. That i nqui r y agai n i s one whi ch woul d r equi r e t he

r evi ewer s t o det er mi ne t he way i n whi ch t he r egul at or y benef i t s wer e

def i ned i n pr act i ce . , The bur eaucr acy i n t hi s st age of t he r evi ew pr ocess

woul d be abl e t o ar gue t hat , i n l i ght of i t s r egul at or y pr ogr am; and i t s

i nt er pr et at i on of i t s l egi sl at i ve f r amewor k, . t he compl ai nant was unl i ke

ot her s who had r ecei ved t he benef i t s and t hus was not ent i t l ed t o t he

benef i t s of t he housi ng pr ogr am. Al t er nat i vel y, t he bur eaucr acy. woul d

ar gue t hat t he benef i t s wer e di st r i but ed on an i ndi vi dual i st i c basi s, and

wi t hout r egar d t o over r i di ng st andar ds upon . whi ch t o base t he ent i t l e-
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ment . I n addi t i on, t he bur eaucr acy coul d demonst r at e t hat i t was engaged

i n a di st r i but i ve and r edi st r i but i ve pr ogr am and t hat t he compl ai nant was

del i ber at el y omi t t ed as a benef i ci ar y . I f any one of t hose ar gument s wer e

successf ul , t he compl ai nant woul d not be awar ded t he ent i t l ement or

compensat i on f or l osses associ at ed wi t h i t s deni al . Agai n, i n Peabody and

Sut her l and t hese quest i ons wer e not asked, and t he cour t s wer e f or ced t o

r esol ve t he cases on t he basi s of common l aw negl i gence concept s .

Concl usi on

I ndependent of const i t ut i onal r evi ew under sect i on 15 of t he Char t er , our
model of st at e l i abi l i t y r equi r es t hat t he st at e has act ed t o est abi sh an

ent i t l ement pr ogr am. As wel l , under our t heor y, t her e i s no basi s f or

compensat i on f r omt he st at e wher ever t he st at e has not act ed or has made

a del i ber at e di sent i t l ement deci si on, 129 t hat i s, l egi sl at i ve and bur eau-

cr at i c di st r i but i ve deci si ons ar e not subj ect t o j udi ci al r evi ew. Li abi l i t y i s

i mposed and compensat i on awar ded onl y when t he di st r i but i ve act has

been anal yzed and det er mi ned as cr eat i ng t he ent i t l ement .

The anal ysi s al so pr ovi des us wi t h a concept ual f r amewor k f or i den-

t i f yi ng t he mar gi nal ent i t l ement . As we have descr i bed t he wor l d, t he

mor e r epr esent at i ve br anches of gover nment make t he f i r st or der ent i t l e

ment deci si on i n est abl i shi ng and f undi ng a publ i c pr ogr am. Obvi ousl y,

t he pr eci se boundar i es of t he ent i t l ement wi l l be est abl i shed as a r esul t of

a compl ex ser i es of second or der bur eaucr at i c deci si ons over t i me . The

j udi ci al r ol e i n our model i s t o def i ne t he ent i t l ement i n t he cont ext of an

i nj ur y t o a par t i cul ar i ndi vi dual or gr oup, gi ven t he l egi sl at i ve and bur eau-

cr at i c f i r st and second or der di scr et i onar y deci si ons, 130 and t o deci de

whet her t he ent i t l ement ext ends t o t hi s par t i cul ar pl ai nt i f f . " ' What we

suggest i s a co- oper at i ve, mul t i - l at er al ent i t l ement al l ocat i on pr ocess,

wi t h t he j udi ci ar y act i ng onl y at t he mar gi n, and af t er t he l egi sl at i ve and

bur eaucr at i c r ol es have been f ul f i l l ed .
132

' 29
Our vi ew i s t hat t he al l ocat i ve and di st r i but i ve act i vi t i es of t he st at e can be

achi eved t hr ough a number of r egul at or y i nst r ument s r angi ng f r om i nf or mat i on di scl o-

sur e, l i censi ng, t he est abl i shment of monopol i st i c st at e cor por at i ons, di r ect and i ndi r ect

t axat i on, t o f or mal expr opr i at i on . The i nst r ument s ar e al t er nat i ve t o one anot her , and t hus
i f di st r i but i ve j udgment s ar e t hought t o be par amount t o j udi ci al r edi st r i but i on i n one, t hey

ar e par amount i n al l . See Epst ei n, l oc . ci t . , f oot not e 28 . As i s obvi ous, t her e i s " a ci r cul ar

and sel f - def eat i ng qual i t y upon i nsi st ence upon expl i ci t compensat i on" ; i bi d . , at p . 436 .
' 3o

As we expl ai ned ear l i er , t he l awf ul ness of t he bur eaucr at i c act i vi t y i s not a

cr i t er i on of j udi ci al r evi ew under our model of st at e l i abi l i t y ; t ext supr a, at f oot not es

110- 115 .
13'

Ot her comment at or s who have r ecent l y wr i t t en on t hi s t opi c have devel oped t hi s

concept ual f r amewor k t o some degr ee . See MacDonal d, l oc . ci t . , f oot not e 119 ; Makuch,

op . ci t . , f oot not e 119 .
' 32

The j udi ci al r ol e whi ch we ar t i cul at e accept s t hat t he st at ut or y t ext , r egul at i ons,

hi st or y and bur eaucr at i c behavi our whi ch wi l l be i nt er pr et ed has a meani ng whi ch i s
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The pr ocess of def i ni ng t he ent i t l ement i s, however , pr obl emat i cal .

We know t hat t her e i s no " br i ght - l i ne " t o det er mi ne l i abi l i t y, and t hat we

ar e - cl osi ng t he ci r cl e i n a met aphor i cal sense onl y . At t he same t i me,

t her e i s an i nt el l ect ual pr ocess, whi ch can i nf or m us of t he nat ur e of t he

j udi ci al r ol e . Judges shoul d, i f t hey ar e engaged i n def i ni ng ent i t l ement s,

l ook t o t he det ai l s of t he l egi sl at i ve pr ogr am, pr e- l egi sl at i ve hi st or y, and

post - l egi sl at i ve bur eaucr at i c act i vi t y t o i nf or m t hemsel ves whet her t he

par t i cul ar pl ai nt i f f was an " i nt ended benef i ci ar y" of t he st at e . . We ar gue

t hat t he bur eaucr acy must be per mi t t ed t o def i ne t he ent i t l ement i n l i ght of

t he l egi sl at i ve pr ogr am, and j udges, i n assessi ng cl ai ms t o compensat i on,

shoul d enqui r e i ni t i al l y whet her t he ent i t l ement i s al l ocat ed consi st ent l y .

The j udi ci al r ol e - i s, however , r est r i ct ed i f a bur eaucr at . l awf ul l y di sent i -

t l es an i ndi vi dual or cl ass of i ndi vi dual s of some benef i t whi ch woul d

ot her wi se have been r ecei ved by t hem. The j udi ci ar y shoul d do l i t t l e t o

r edr aw t he ent i t l ement boundar y l i ne, gi ven t he r ol e whi ch we have

def i ned f or t hem i n t he cont ext of t or t l aw. 133 ,

Thus, one can ar t i cul at e t he j udi ci al deci si on- maki ng pr ocess i n such

cases as . consi st i ng of t hr ee st ages . Fi r st , cl ai mant s must ar gue t hat t hey

come wi t hi n t he ent i t l ement boundar y . Ar gument s suppor t i ng t hi s i ncl u

si on, i n l i ght of t he pr i nci pl e di scussed ear l i er , wi l l be based, i n par t , on

t he t r eat ment by t he bur eaucr acy of peopl e i n l i ke ci r cumst ances . 134 Sec-

ond. , ' t he cour t must anal yse t he l egi sl at i ve f r amewor k and bur eaucr at i c

det er mi ned by j udges const r ai ned by t r ai ni ng, hi er ar chy and a communi t y of val ues . See

O. M. Fi ss, Obj ect i vi t y and I nt er pr et at i on ( 1982) , 34 St an. L . Rev . 739, at pp . 750- 762 .

Onl y one of us t akes t he vi ew t hat t he t r ai ni ng, hi er ar chy and communi t y of j udges and

j udi ci al i nst i t ut i ons i s appr opr i at e f or t hi s t ask . The ot her subscr i bes t o t he vi ew t hat t he

val ue syst em whi ch our j udges ar e l i kel y t o br i ng t o bear -on t he i ssue wi l l r esul t i n

pr ef er ences t o par t i cul ar i ndi vi dual i st i c i nt er est s whi ch can be j ust i f i ed onl y on t he basi s

of t he exer ci se of power . See D. Kennedy, . For mand Subst ance i n Pr i vat e LawAdj udi ca-

t i on ( 1976) , 89 Har v . L . Rev . 1685, at pp . 1751- 1766 .
133 As we demonst r at e, however , const i t ut i onal r evi ew j ur i sdi ct i on wi l l , per mi t t he

j udi ci ar y t o " r edr aw" t he ent i t l ement boundar y, so t o speak. See t ext supr a, at f oot not es

65- 66 .
134 I n sever al r ecent " admi ni st r at i ve" l aw cases, j udges have suggest ed t hat i nt er -

per sonal f ai r ness or consi st ency may pr ovi de a basi s f or j udi ci al r evi ew, wi t h mandat or y

i nj unct i ve r el i ef bei ng gr ant ed t o . t he pl ai nt i f f . See Re Apot ex I nc . and At t or ney Gener al

f or Ont ar i o et al . , ( 1984) 11 D. L . R. ( 4t h) 97, at p . 104 ( Ont . H. C. ) ( st r i ct enf or cement `

of suggest ed t i mes f or compl i ance and ' wi t hout uni f or m appl i cat i on caused pr ej udi ce t o

appl i cant ) . Si mi l ar l y, t he cour t s have acknowl edged i n " t or t " cases t hat i f t he bur eau-

cr acy act s consi st ent l y wi t h i t s own est abl i shed pr act i ce i t wi l l not be l i abl e t o compensât e

per sons who ar e i nj ur ed as a r esul t . See Funk v . . Cl app et al . ( 1984) , 55 B. C. L . k . 336, at

p . 344 ( B. C. S . C . ) . The del i ber at e deci si on t o est abl i sh a par t i cul ar bur eaucr at i c pr act i ce

wi l l not gi ve r i se t o l i abi l i t y . At t he same t i me, t he depar t ur e f r om sel f - def med st andar ds

i s not det er mi nat i ve of l i abi l i t y, t he bur eaucr acy bei ng per mi t t ed t o j ust i f y i t s behavi our

on ef f i ci ency gr ounds, among ot her s ; i bi d. , at p . 347 . Thi s " pr esumpt i on of - equal i t y"

t hus demands j ust i f i cat i ons or at l east - expl anat i ons of di f f er ences of i ndi vi dual sacr i f i ce .

See S . I . , Ber n, . Egal i t ar i ani sm and Equal Consi der at i on of I nt er est s, i n J . R. Pennock,

J. W. Chapman, ( eds . ) , Nomos I X: Equal i t y ( 1967) , pp . 64- 65 .
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pr ogr am t o det er mi ne t he nat ur e and ext ent of t he ent i t l ement and
di sent i t l ement deci si ons whi ch may have been made i n t hese i nst i t ut i ons .
And t hi r d, t he bur eaucr acy may ar t i cul at e i t s expl anat i on and j ust i f i cat i on
of t he ent i t l ement or di sent i t l ement . The t hi r d st age of anal ysi s al l ows t he
bur eaucr at t o engage i n a pr ocess of j ust i f i cat i on and expl anat i on- i n
l egal t er mi nol ogy, t o of f er a l awf ul r eason f or not pr ovi di ng t he al l eged
ent i t l ement . For exampl e, t he l egi sl at i ve f i r st or der deci si on may speci f -
i cal l y aut hor i ze t he second or der di scr i mi nat or y deni al , r egar dl ess of t he
ci r cumst ances i n whi ch i t t ook pl ace . 135 Al t er nat i vel y, t he bur eaucr at
must be per mi t t ed adver t ent l y t o def i ne t he al l ocat i on of ent i t l ement s
wi t hi n t he l egi sl at i ve f r amewor k . Pur posef ul , adver t ent , and l awf ul ent i -
t l ement def i ni t i on by t he bur eaucr acy shoul d not gi ve r i se t o l i abi l i t y on
t he basi s of our t heor y .

Thi s t hi r d st age of t he ent i t l ement def i ni t i on pr ocess shoul d not
det er i or at e i nt o j udi ci al i nt er f er ence wi t h bur eaucr at i c pr ogr ams . I f j udges
ar e t o be i nvol ved i n ent i t l ement def i ni t i on t hey must def er t o bur eau
cr at i c nor ms at t hi s st age- t he model demands t he j udi ci al i mpl ement a-
t i on of col l ect i vel y def i ned benef i t s . Thus t he del i ber at e deci si on t o est ab-
l i sh a par t i cul ar bur eaucr at i c pr act i ce wi l l not gi ve r i se t o l i abi l i t y . At t he
same t i me, t he depar t ur e f r om hi st or i cal sel f - def i ned st andar ds . i s not
det er mi nat i ve of l i abi l i t y, t he bur eaucr acy bei ng per mi t t ed t o j ust i f y i t s
dynami c behavi our on ef f i ci ency gr ounds among ot her s . t 36 One of our
concer ns i n est abl i shi ng and def i ni ng compensat i on r ul es i s t hat admi ni s-
t r at i ve choi ce r esul t i ng i n t he al l ocat i on of benef i t s i s i nsuf f i ci ent l y st r uc-
t ur ed and conf i ned i n many cases . " ' The t or t syst em i s t hus seen as
conf i ni ng and checki ng bur eaucr at i c di scr et i on t hr ough i t s r evi ew pr o-
cess, and as r equi r i ng st r uct ur i ng of bur eaucr at i c behavi our - t hat i s,
j ust i f i cat i on of deci si ons by publ i c di scl osur e of t hei r r el at i on t o ot her
deci si ons, r ul es, pr i nci pl es or pol i cy st at ement s .

138 The " r out i ne" or
" consi st ent pr act i ce" aspect of our t hesi s does not at t empt t o del i neat e

135
Supr a, f oot not e 98 .

136 As we descr i bed t he bur eaucr at i c pr ocess ear l i er , t he t hesi s we pr esent does not

demand pr ecedent - based or r ul e- based admi ni st r at i on . At t he same t i me, we bel i eve t hat

t he " ent i t l ement def i ni t i on" pr ocess we descr i be wi l l engender t he devel opment of st an

dar ds, cr i t er i a- based deci si on- maki ng, and ar t i cul at ed pol i cy- st at ement s, t hat i s, " i nt er nal

r egul at i on wi t hi n t he bur eaucr at i c pr ocess" , a f ar mor e ef f ect i ve i nst i t ut i on t han exoge-

nous r ul e or i ent ed pr ocesses . See Nonet , op . ci t . , f oot not e 116, p . 4 . The ex ant e
per spect i ve of t he bur eaucr at , i n whi ch deci si ons can be j ust i f i ed pur el y on i nst r ument al

gr ounds, and t he devel opment of pol i ci es whi ch ar e i nt ended t o maxi mi ze aggr egat e
wel f ar e, i s not consi st ent onl y wi t h pr ecedent - based adj udi cat i on; i bi d. , pp . 232- 240.

137 Davi s, op . ci t . , f oot not e 18, p. 157 ; K. C. Davi s, Di scr et i onar y Just i ce: APr el i m-
i nar y I nqui r y ( 1969) , p. 15 .

138 D. J . Gi f f or d, Di scr et i onar y Deci si on- Maki ng i n t he Regul at or y Agenci es : A
Concept ual Fr amewor k ( 1983) , 57 S . Cal . L . Rev . 101 .
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t he pr eci se f or m of r at i onal i t y whi ch st r uct ur es di scr et i on .
139

We do not
bel i eve, as does Kennet h Davi s, t hat t he " best " r ul e consi st s of pr ece-

dent adher ence pr act i ces . ' a° The expl anat i on of f er ed by bur eaucr at s can
consi st of consi st ency wi t h past pr act i ce or deci si ons, consi st ency wi t h
f act or s r el evant t o di scr et i on, or consi st ency wi t h newr ul es, st andar ds or
pol i cy posi t i ons .

The r eal i t y i s t hat cour t s, under t he gui se of mer el y appl yi ng t he
pr i nci pl es of t he l aw of negl i gence, ar e i n f act r evi ewi ng t he di st r i but i on
of pr i vat e and publ i c benef i t s by publ i c bodi es t o i ndi vi dual s and gr oups
and i n al l pr obabi l i t y t hey wi l l cont i nue t o do so . At pr esent . t he r easons
whi ch t hey gi ve do not , and cannot j ust i f y t hi s r evi ew, and consequent l y
t he cour t s have been unabl e t o ar t i cul at e a set of pr i nci pl es whi ch expl ai n
t he concl usi ons whi ch t hey ar e r eachi ng . I t i s our bel i ef t hat t hr ough t he
mi sconcei ved di st i nct i on bet ween pol i cy deci si ons and oper at i onal deci -
si ons, cour t s may be i nt ui t i vel y r eact i ng t o t he di st i nct i on bet ween t he
def i ni t i on of ent i t l ement s ( pol i cy mat t er s) and t he di st r i but i on of t hose
ent i t l ement s ( t he oper at i onal consi der at i ons) . Yet as we poi nt out , al l
l egi sl at i ve, bur eaucr at i c andj udi ci al choi ces i nvol ve ent i t l ement def i ni t i on- -
and t he ar bi t r ar y di st i nct i on bet ween t he pr ocess and di st r i but i on wi l l

onl y l ead t o f ur t her conf usi on . What j udges must r eal i ze i s t hat st at e

l i abi l i t y cases r epr esent a t r i l at er al ent i t l ement def i ni t i on pr ocess . We
cannot expect t o obt ai n deci si ons whi ch accor d wi t h j ust i ce or r eal i t y unt i l
t he l egal j ust i f i cat i on conf or ms wi t h and r eveal s t he as yet unar t i cul at ed
pr emi ses whi ch have l ed j udges t o r each t he concl usi ons whi ch t he cases
r epr esent : I f sect i on 15 of t he Char t er r esul t s i n i ssues of f ai r ness or
j ust i ce i n t he def i ni ng of t he benef i t s by admi ni st r at i ve and l egi sl at i ve
act or s bei ng r evi ewed by t he cour t s as wel l , t hen t he sooner t he cour t s
ar t i cul at e a t heor y of ent i t l ement t he bet t er .

139
One of t he pr obl ems wi t h t r adi t i onal j udi ci al r evi ew of st at e act i on, i n addi t i on t o

i nf or mat i on acqui si t i on and r et ent i on cost s and del ay, i s t hat t he j udges may f ai l t o

r ecogni ze t hat bur eaucr aci es may ver y wel l oper at e under condi t i ons of uncer t ai nt y, t hat

deci si ons may be " negot i at ed" ; and t hat st at e act i ons may be " t ent at i ve" and subj ect t o

ongoi ng modi f i cat i on i n l i ght of t hei r ef f ect s . See Br eyer , op . ci t . , f oot not e . 113, pp .

117- 118, 270- 271 . Our model , i f i t i s t o wor k, demands t hat j udges ar e sensi t i ve t o t hese

f act or s .
140

Davi s, op . ci t . , f oot not e 18, pp . 189- 190 .
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