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FORGET THE FUNDAMENTALS: FIXING SUBSTANTIVE
DUE PROCESS

Kermit Roosevelt 1T

INTRODUCTION

In an earlier article,' | an_{m?d that both constitutional theory and
analysis of constitutional doctrine could benefit from paying more at-
tention to the distinction between the actual requirements of the
Constitution and the rules that courts have crafted to implement
those requirements. Adopting the terminology that Mitchell Berman
used, I called the former C()lh[l[lltl()lld] operative propositions, and
the latter constitutional decision rules.” Put briefly, the decision rules
perspective asks us to realize that most Supreme Court doctrine con-
sists of tests that the Court has developed (the decision rules), which
it applies to determine whether some other actor has comphed with
the actual requirements of the Constitution (the constitutional op-
erative propositions).

The thrust of my argument was twofold. First, I claimed that we
could get a better sense of the reasonableness of Supreme Court de-
cisions by asking whether there was a good explanation for the choice
of a particular decision rule as a means to implement a parucular op-

erative proposition. This analysis would put us in a better position to
critique doctrine and suggest modifications.” In order to facilitate
the analysis, I offered a list of factors that might suggest the appropri-
ateness of particular kinds of decision rules. Those factors were,
briefly put, the relative ability of courts versus other actors to get the
right answer to a particular question (which I call institutional com-
petence); the costs of different kinds of errors by the courts; the his-
torical record of good faith or constitutional violation on the part of

Assistant Professor, University of Pennsylvania Law School. Thanks 1o the editors of the
Jowrnai of Constitutional Law for hosting this svmposium, to the other partcipanis for their in-
sight and contributions, and 1o Lauwvence Tribe for his comments on symposivm papers.,

" Kermit Roosevelt T Censtitutional Calcification: How the Law Becomes What the Conrt Does,
O] Va. L. RFEV. 1649 (2005).

© S Mitchell N Berman. Constitutionat Decision Rules, 90 Va. L. REV. 1.9 (2004) (distin-
auishing between the jndician's determination ol what the Constitution means and docirinal
rudes thar the judiciary follows in determining compliance with the Constitution),

- See Roosevelt, supra note 1. ar 1667-86 (applying the decision rules perspective o areas ol
criminal procedure, the Commerce Clause, equal proteciion. Congress’s enforcenient powers,
and the Free Exercise Clause ),
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the other actor; the likelihood that the other actor will actually em-
plov whatever institutional competence it has; the relative feasibility
of judicial enforcement of different decision rules: and the need o
p:'a")\'it_l(- guidance for other actors.

Second. I described a process that has occurred repeatedly in the
course of doctrinal evolution. Initiallv, the Court creates decision
rules with an awareness of their nature and frequently explains why it
has chosen a particular rule. As time goes on, however, the awareness
fades. Eventually, the Court starts to mistake its decision rules for
operative propositions, with predictable and unfortunate results.”

The second element of the argument is not reallv my concern in
this article, though it will make a briet appearance as I try to explain
why our substantive due process jurisprudence appears so vulnerable
to the charge of illegitimacy. The focus of the article is on applying
the methndu]mn [ described to substantive due process. This re-
quires us first to 1den[1f} the operative proposition that the Due Proc-
ess Clause enacts, and then to consider the decision rules that the
Court has adopted.

[. EARLY SUBSTANTIVE DUE PROCESS FROM THE DECISION RULES
PERSPECTIVE

What is the constitutional operative proposition underlying the
Due Process Clause? The very idea of substantive due process has
been derided as oxymoronic, most famously by John Hart Ely, who
likened it to “green pastel redness.”™ But there is an obvious sense in
which the clause does have a substantive content. It forbids depriva-
tions of life, liberty, or property without due process of law. It thus
requires that the government act by means of valid laws.’

This is substance, but of a minimal sort. It converts the idea of
substantive due process from oxymoron to pleonasm: of course the
government must act by means of valid law. The Due Process Clause,
on this reading, might seem to do verv little. [t establishes the re-
quirement [ha[ dt.pnvd[lons of life, h!)cl[\ or property must be ac-
LOIT!I)II'-:I]L d by lawful means, but it does not itself establish bounda-
ries to the set of lawful means. [t might thus seem to protect
individuals only from laws that are invalid for some independent rea-
SOTI.

"I at 1658-67.

U See i, at 1693 (“These consequences include illadvised doctrinal reform, attempts to bind
nonjudicial actors to decision rules rather than operative propositions, and an undoing of the
benefts of decision rules.”™).

" JOHN HART ELY, DEMOCRACY AND DISTRUST I8 (1930)).

" Ser LAURENCE H. TRIBE, | AMERICAN CONSTITU TTONAL Law 1332-33 (3d ed. 2000) (stating
that by 1868, 4 recognized meaning of the qualitving phrase “of law” was substantive™).
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In fact, I think this is a good description of the early substantive
due process caselaw.” What the due process jurisprudence of the late
nineteenth and early twentieth century sought to do was to keep the
government within its bounded powers—to bar it from acts that ex-
ceeded its authority and were therefore in a real sense, lawless.” The
bounds of governmental power were derived not from the Due Proc-
ess Clause, but from more basic principles, starting with the idea that
the government is the agent of the people and wields only those
powers they have seen fit to give it.

Justice Chase’s opinion in Calder v. Bull puts the point neatly.
“The purposes for which men enter into society[,]” Chase wrote, “will
determine the nature and terms of the social compact; and as they
are the foundation of the legislative power, they will decide what are
the proper objects of it: The nature, and ends of legislative power
will limit the exercise of it.”" Thus, Chase’s analysis did not rely on

" It is at odds with the crude political analysis of Lochnerian jurisprudence, which sees sub-
stantive due process as motivated by a devotion o the interests of capital—or, slighty less
crudely, to laissez-faire economics. See generally EDWARD S. CORWIN, COURT OVER CONSTITUTION
(1938). luis also contrary to the conventional view that takes Lochner to stand for a fundamenial
right to liberty of conuract and an antecedent of modern fundamental rights in substantive due
process decisions, such as Roe v. Wade. Ser, ¢.g., ROBERT H. BORK, THE TEMPTING OF AMERICA 32
(199G) ("Who says Ree must say Lochner. . .."). Tt accords quite well with what has been called
Lochner revisionism—broadly speaking, the school that sees the Lochnerera jurisprudence as a
good-faith attempt o enforce limits on the police power. Notable contributions to this view
imclude  BARRY CUSHMAN, RETHINKING THE NEW Dreal. COURT: THE SIRUCTURE OF A
CONSTITUTIONAL REVOLUTION (1998); HOWARD GILLMAN, T1E CONSTITUTION BESIEGED: THE
RISE AND DEMISE OF LOCIHNER ERA POLICE POWERS JURISPRUDENCE (1993} G. EDWARD WHITE,
THE CONSTITUTION AND THE NEW DEAL (2000). Revisionism has succeeded well enough that it
might be called a revolution, and indeed ir has inspired counterrevolutionaries, notably David
Bernstein. See David Bernsiein, Lochner Era Revisionism, Revised: Lochner and the Origins of Fun-
damental Rights Constitutionalism, 92 GEO. L. J. 1, 6=7 (2003) (describing the increasing amounts
of recent “revisionist historical scholarship about Loechnerian jurisprudence.” which inspired
“counter-revisionist literature.”).

" Allgeyer v. Louisiana, 165 U.S. 578 (1897), a case frequently cited for the creation of ihe
“fundamental right o contract,” is a perfect illustration. What was at issue in Allgever was Lou-
isiana’s auempt to regulate a conuact entered into in New York., This law was deemed uncon-
stitutional not for any reason related to liberty of contract, but becanse it was an attempt to pro-
ject regulatory power beyond the borders of Louisiana, something the dominant territorialisi
view of state legislative jurisdiction held impermissible. Sev id. a1 588 (noting that “the contract
was made in New York, outside of the jurisdiction of Louisiana . .. .7); id. ar 591 (noting that a
state’s "power does not and cannot extend to prohibiting a citizen from making contracts of the
nature imvolved in this case ouside of the limits and jurisdiction of the State, and which are also
10 be pertormed outside of such jurisdiction . .. ."). The law was bevond the geographic scope
of the legislature’s authority, and therefore the attempt o enforce it was forbidden by the Due
Process Clause. This is not at all the recognition of a fundamental right to contract; nothing m
the Cowrt’s analvsis suggested that New York could not have imposed the regulation thar fell
outside the powers of Louisiana.

"3 US. (3 Dall) 3806, 988 (1798) {emphasis removed). See also Flewcher v, Peck, 10 US. 87,
135 (18101 "It may well be doubted whether the nature of socieiv and of government does noi
prescribe some limits to the fegislatve power .07,
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affirmative rights, but rather absences ot power. There were some
things, he reasoned. that the people forming a government would
simply not want that government to do, and they would not delegate
it the necessary power. “Itis against all reason and justice.” he wrote,
“for a people to entrust a Legislature with SUCH p(mt‘:m and, there-
fore, it cannot be presumed that they have done it.

This limit to governmental power was the constitutional operative
proposition that the Lochnerera courts sought to enforce. Like all
courts, they confronted the question of what decision rules should be
emploved to determine whether the legislature had excceded the
scope of its authority. As is (hmctctensuc of courts in the early stage
of ]Lmsl")ludt:ntml evolution, they a[tcmpted essentially, to enforce
the operative proposition dnule © As Stephen Szeqel has put it,
Lochnerera constitutional dd]lelCdll()ll was marked by constitutional
conceptualism: the belief “that courts could and should use fairly ab-
stract concepts, definitions, and principles to resolve legal dis-
pu[es[ |7 and that these concepts “must be contained in the Constitu-
tion, or must so clearly effectuate goals contained in the Constitution
that for all intents and purposes the\ may be conceived of as being
contained in the Constitution.”

What sorts of acts might fall outside the scope of delegated power?
Justice Chase gives examples: to punish citizens for innocent acts, to
make a man a judge in his own case, to take property from A and give
it to B."" This last theme recurs in the substantive due process juris-
prudence. where it gradually transmutes into the idea that govern-
mental action must serve a public purpose, or promote the public in-
terest, rather than benefiting (or burdening) a discrete segment of

" Calder, 3 U.S. (3 Dall) at 388, See abo JOsERID STORY. COMMENTARIES ON THE
CONSTITUTION OF THE UNITED STATES 410-11 (1891) (discussing the inherent limits of legish-
tive power).

" For a description of the characteristic evolution of decision rules. see Roosevelt. supra
note 1, at 1658-67.

. Stephen AL Siegel, Lochuer Era furisprudence and the American Constitutioned Tradiion, 70
N.C. L. REV. 1, 23-24 (1991).

g Calder, 3 US. at 388, Chase here is doing general consritutional Taw, which could also be
called natural law or political philosophy.  See generally Michael G. Collins. Before Lochner—
Diversity Jurisdiction and the Development of General Constitutional Law, 74 TUL. L. REV. 1263 (2000).
General constitutional law was part of the general common law. Read mito state constitutions by
federal courts exercising diversity jurisdiction (and therefore authorized 1o decide nonfederal
questons), it was superior o ordinary state law, and state courts were not authoritative as to i
meaning. However, it was not federal in nature, and state laws in contlict with general constitu-
tional law could not be challenged as violations of federal rights. The Due Process Clause of
the Fourteenth Amendment was understood to tederalize the general constinional Law, mak-
ing it a resource courts could use to sirike down state laws in the exercise of federal question
\juris{lic!iun. See 1. ar 1296, See alvo Rerinit Roosevelt 11, Light From Dead Stan: The Procedural

Adequate and Independent State Ground Reconsidered, 103 COLUM. L. REV. [888, 1896-497 (2003)
{describing role of general constitutional law in diversity actions).
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the population.” Other bounds on permissible legislation were dis-
cerned through conceptual analysis of the police power—the general
governmental 'uuho_utv to act in order to promote the public health,
safety, and morals.”” Also active was a theory that took literally the
idea that the government wielded delegated private power. If this is
so, then one might look to the rights that people could assert against
each other at common law to gain a sense ol the powers that they
could give to the government. Thus, for instance, the government’s
power to abate a nuisance was generally considered to be the aggre-
gated power of private citizens and subject to the same constraints.
Likewise, the pcrmisqibility of governmental attempts to redress ine-
qualities in the bargaining process was limited to those %llllfIIIOIh in
which the common law of contracts pelcelved an mt‘anllt\ " (Police
power regulations, which might incidentally impinge on contractual
freedom, would not be subject to this restraint.) These are decision
rules, but they are decision rules that stay quite close to the operative
proposition.

Why did the courts think that attempting to track the operative
propositions was a good idea? In large part, the answer comes from a
consideration of the factors mentioned in the introduction—most
notably, institutional competence. Constitutional adjudication in the
late nineteenth and early twentieth centuries was seen essentially as
categorization.” Activities were classified as public or private and sub-

 See JOHN V. ORT1H, DUE PROCESS OF LAW: A BRIEF HISTORY 51-73 (2003) (exploring “from
Ao BY jurisprudence and its evoluton o a protector of the pnialic mterest). See also, .o,
Vanzant v, Waddel, 10 Tenn. 260, at #60 (1829) (*A law which is partal in s operation, in-
tended 1o affect particular individuals alone, or to deprive them of the benefit of the general
laws, is unwarranted by the constitution, and is void.”).

" As mfluental commentaton Christopher Tiedeman put it, *[t]his police power of the
State extends 1o the protection of the lives, limbs, health, comfort and quict of all persons, and
the protection of all propertv within the State.” CHRISTOPHER G, TIEDEMAN, A TREATISE ON THE
LIMITATIONS OF THE POLICE POWER IN THE UNITED STATES 4 (1886) (citing Thorpe v. Rutlind
R.R., 27 Vi 140, 150 (1853)). A somewhat broader view is suggested by Munn oo fllinois, 44 1S,
113, 125 (1876) (deseribing police powers as used by the government 1o “regulate[ ] the con-
duct of its citizens one wowards another, and the manner in which cach shall use his own prop-
erty, when such regulation becomes necessary for the public good.” ). For a discussion of ditfer-
ent concepts of the police power, see Glenn H. Revnolds & David B Kopel, Fhe Faolving Police
Power: Some Observations for @ New Century, 27 HASTINGS CONST. LQ. 511 (20000 {contrasting the
ste- atero and salus populiversions ol police power).

" See Roscoe Ponnd, Liberty of Contract, 18 YALE L. J- 454 467 (1908) (describing judges as
evaluating starutes by the measure of common law docrrines rathey than by the Constitution ™),
OFf course this looks entirely incoherent if the common law itself s a ereation of the govern-
ment: however, judges of the Lochner eva did not think it was. And the discovery that comman
law 1s, i fact, stte inwv—a revelaton canonically associated with Lrie—is purt of the reason thai
this hne becomes impossible 1o maimtuan.

T Sew genevally WiLLIAN M. WIECER, THE LOST WORLD OF Classtost LEcal THovann: Law
AN IDEOLOGY IN AMERICA, TSSO=14937 (1995},
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ject to varving degrees of regulation on that basis."" Regulations were
classified as falling within the police power, hence alld or exceeding
it, and hence invalid. Or the question might be whether the law
served a public purpose (permissible) or a private one (impermissi-
ble):" or whether it was general (permissible) or partial (f~:L15‘.p'&-cl).:=
And categorization, as the essence of adjudication, was seen as a task
within the judicial competence. Courts did not, as Lochner itself in-
sisted, sit to judge the wisdom or expediency of legislation.” They
simply marked out the boundaries of state power. Within those
boundaries the state could do essentially as it wished.

THE SHORT DEATH OF SUBSTANTIVE DUE PROCESS

The Lockner jurisprudence did not, of course, persist. Many ex-
pidndtlum have been given for its demise. The one I offer here is
consistent with some, no[dbly the revisionist account. [t shifts focus
somewhat, however, in that it operates in terms of the factors driving
the creation of decision rules. What happened to the Lochner juris-
prudence, generally speaking, was that the distinctions it sought to
maintain came to seem either incoherent or within the competence
of the legislature to discern. The process was driven by a number of
distinct, but related, developments.

One was primarily factual. The economic turmoil of the 1930s
challenged the idea that redistributive legislation was never in the
public interest and therefore could be placed categorically outside
the bounds ot legislative power. A general economic collapse was
clearly not in the public interest, and to the extent that redistribution
was needed to maintain the viability of the larger economic system, it
became impossible for the Court to assert that the people would
never have entrusted the legislature with such power. Thus, the deci-
sion rules the Court had adopted came to seem implausible as a
means ol implementing the underlying requirement that legislation

" See. g, Munn, 94 U.S. at 126 (“Property does become clothed with a public interest when

used ina manner to make it of public consequence, and affect the community at rge.™).
* See Loan Ass'n v, Topeka, 87 U.S. (20 Wall.) 655, 661 {1874) (holding that a tax is void if it
is exercised only 1o aid a private enterprise—i.e. not for public use).

' Ser, v.g.. G. Edward White, Revisiting Substantive Due Process and Hobmes’s Lochner Dissent, 63
BrROOK. L. ReN. 87, 88 (1997) ("[T]he principle [was] that no legislature could enact “partal’
legislation, tegislation that imposed burdens or couferred bhenefits on one class of citizens
rather than the cinzenry as a whole.™)

* See Lochner v. New York, 198 U.S. 45, 36-57 (1903) (*This is not a question of substituting
the judgment of the court for that of the legislature. If the act be within the power of the Siate

it is valid, although the judgment of the court might be totally opposed to the enacument ol
such a law.™).
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be in the public interest.” In a series of cases, the Court abandoned
its categorical prohibitions in favor of more fact-dependent balancing
tests.

Some degree of governmental interference with the workings of
the market had always been pelmltted even price controls were al-
lowed for businesses that were “affected with a pubhc interest.” The
origin of this particular categorical distinction is somewhat obscure.
Although in Munn, the Court attempted to offer a functional defini-
tion that turns on state-granted prm]ecrcs or obvious market failures
the phrase “affected with a public interest” came fwm a seventeenth
century (reatise on seaports by Sir Matthew Hale.” And in 1934, Neb-
bia v. New York admitted that the set of businesses affected with a pub-
lic interest was “not a closed category” and indeed that the category
itself had no analytic content, being simply shorthand for the conclu-
sion that such businesses were “subject to control for the public
good.™

As it did in other doctrinal areas (notably the Commerce
Clause),” the shift from categorization to balancing located the deci-
sive question within the legislative competence. “In subjecung the
price-structure of an industry to control,” Walton Hamilton wrote.
“the division of labor between the legislature and the court seems
clearly marked. The discretion must bdong to the law-making body,
a restrained power of review to the judiciary.” The reason Ham]]um
gave is one purely of institutional competence: “To the primary ques-
tion of the necessity for regulation the courts cannot easilv give a
right answer. ... The questions which focus about need, a scheme of
control, and expected performance are very intricate and highly
technical.”™

" As Hamilton put it, “the economic order is rapidly changing; as our knowledge of
itf] ... grows. our conceptions of how it works are subject to amendment or replacement. ...
A newer and more realistic conception of competition suggests, not a new end for public policy,
but another means for reaching a recognized end.” Walton H. Hamilhon, Affectation With Public
Interest, 39 YALE L], 1089, 1108-09 (1930},

ld 1089, Why this concept seemed appropriate o the regulation of a twentieth connuory
cconomy is not obvious, and one explanation of its introduction is that the Court was simph
looking for a test that fell within judicial competence and thus allowed for non-deterennal en-
forcement. Likewise, a focus on formal equalinv of contraciual capacity rather than substantive
cquality of bargaining power allowed lines 10 be drawn on a legal, rather than a lactaal basis,
ensuring that the docirinal test remained within the realm of judicial expertise. As Pound pm
. courts adopted a rule under which “the legislavre cannor ke notice of the de facto subjuga-
tion ol one class of persons 1o another in making contracts of emplovment in certain indusinies,
but must be governed by the theoretical, jural equaline.” Pound, supra note 17, ar 466,

TG ULS. 502, 536 (1924).

© See Roosevelt, supna note 1, at 1673-76 (describing the relationship benween balancing
dand deference m Commerce Clause cases).

T Hamilion, sippra noie 23 at 111

T ld
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The categorical nature of limits on the police power eroded in a
similar wav. The ability of the state to legislate for the protection of
the health of its citizens had always required the judiciary to assess
the reality ot the alleged threat and the efticacy ol the legislative solu-
tion. As lnntr as this could be done via more or less ahslm(t reason-
ing, it could be portrayed as a question within the judicial compe-
tence.  Thus the Lochner majority, confronting the queston of
whether the wrade of baking was unhealthy, commented from its arm-
chair that “[t]o the common unclcratdndmg the wrade of a baker has
never been regarded as an unhealthy one. ' Justice Harlan, dissent-
ing, brought a medical treatise to bear.” The famous Brandeis briefs
cmplmefl heavier weapons: mountains of cmpl_n&d and statistical
evidence in support of the legislative conclusion. " Armchair reason-
ing could not stand against this assault; indeed, once the question was
unclustood as one that turned on hard facts, it shifted decisively into
the sphere of legislative competence. The Court seemed to be sec-
ond-guessing the wisdom of the legislative decision, and second-
guessing a decision within the legislative competence.

On a more theoretical level, the realization that the common law
was in fact state law suggested that identifying partial state interven-
tions in the market was simply impossible. The common law regime
is just as much a product of state action as the common law plus
minimum wage regime. If each set of entitlements i1s a product of
state action, the idea that one and not the other can be deemed un-
constitutional state favoritism is incoherent. FEither regime can be
viewed as providing a subsidy, one to workers and one to employers, =
and that, of course, is Precnelv what the Court recognized in West
Coast Hotel Co. v. Parrish.

" Lochner v. New York, 198 U.S. 45, 59 (1905). This follows a rather offhand reference to
“looking through statistics regarding all rades and occupations.” fd. As Pound put it, courts
assumed that "questions which analytically are pure questions of facr. when they become ques-
tions for the court to decide, must be looked at in a different wav from ordinary questions of
fact and must be dealt with in an academic and artificial manner beeause thev have become
questions of law.” Pound, supra note 17, at 468.

" Lochner, 198 U.S. at 70 (Harlan, J., dissenting) (quoting a medical treatise about the diffi-
cult working conditions of bakers).

Y See, e.q., NANCY WOLOCH, MULLER V. OREGON: A BRIEF HISTORY WITH DOCUMENTS 109-33
(1996) (excerpting Brandeis’s brief, which included a lengthy section on the “dangers of long
htlll!'i 2

—\sslumuq of course, that minimum wage laws have the desived etfect.
Y300 U.S. 379, 399 (1937) (recognizing that states can choose 1o pass minimum wage laws
;mrl are not required to subsidize “unconscionable employers” by allowing low wages). See also
lass Sunstein, Lochners Legacy, 87 COLUM. L. REV. 873, 876 (1987) (discussing West Coast Hotel
and the Court’s radically changed view about the appropriateness of subsidies).  Miller v.
Schoene, 276 U.S. 272 (1928), is another case of similar vintage which reflects the recognition
that departing from the common law baseline is not different in kind from adhering to it. Ac-
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Without the set of common law entitlements as a neutral baseline
by which to measure governmental intervention. the idea of the pub-
lic interest as something courts could identify and protect becomes
much harder to make out. With no constraint on redistribution, any
law that provides net social benefits is arguably in the public interest.
But if the test is simply whether the benefits of a law exceed its costs,
it falls within legislative competence, and judicial enforcement looks
like usurpation of the legislature’s policymaking role.

With these new understandings ascendant, Lochnerera judicial re-
view came to seem not simply lnlsglllded but also illegitimate. When
the categorical lines the Court had sought to maintain broke down,
lLlIOb})I‘S‘C[l\e assessments suggested that it had simply been substitut-
ing its policy preferences for those of the legislature—a venture un-
justified in terms of institutional competence, and unjustifiable in
terms of democratic self-governance. The post-Lochner Court re-
nounced all claims to judicial superiority in the definition of the pub-
lic interest; as Berman v. Parker put it, "when the legislature has spo-
ken, the public interest has been declared in terms well-nigh
conclusive.”™

Deference to legislative assessment of the public interest made the
police power essentially unbounded. Because almost any law could
be rationallv related to a legitimate state interest, almost any law
would fall within the police power.” Lochnerera police power juris-
prudence was dead as a meaningful constraint.™

What, then, remained for substantive due process? The kernel
from which the specific prohibitions had grown was the idea that the
government must act n the public interest, or to promote the gen-

cording to the Court. “[ilo would have been none the less a choice™ had the state decided nos
to intervene and change the bascline of property law. Jd ar 274,

T 28 LS. 26, 32 (1951).

" Imporantly, however, the refaxation of constrainis occurred in terms ol decision rudes,
not operitive propositions. That is. in upholding Liws that looked like naked favorivism. such as
the statutes challenged in Williamson v. Lee Optical and Railway Exprrns Ageney v. New Yok, the
Cowrt did not sav that the Consnitunon allowed naked favoritsm, lastead, it sireiched 1o ex-
ireme lengths o find a publicregarding explanation lor the laws—ir applied an extremeh det-
ereniial deasion rule o enforce the same operative proposinon as the Lochner Court, See, e.g.,
Williamson v, Lee Opncal, 548 US 483 (1955) (upholding a statite that tavored ophthalmolo-
gists and optomerrists): Ry, Express Agency, Inc. v New York, 536 U.S. 106 (11H49) tapholding a
statite that Lvored vehicles displaving advertisements of products sold by owner).

" Omne way of stiing the consequence is that since 1 became inpossible to argue that a gos-
crimental act fell owside the police power. courts were forced o identtv individuai rights than
could deteat valid exercises of stte power—rights as numps, in Dworkin’s phrase, Dwill argue
il vdersumding substantive doe process in terms of fundimmenal vighes s misiaken. Seenfra
TeNt accompaing nores 4-71,
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eral wellare.” Even this nucleus had eroded. Once it had suggested
that legislation must distribute its benefits widely—serve the intevests
of the broad public, rather than a narrow group. That requirement
was gone. A conception of the legislative process as interest-group
piumlmn suggested that legislation that benefited one segment of so-
ciety at the expense of another might still promote the publlr interest
in the long run. As long as the benefits of each law exceeded its bur-
dens, shifting coalitions would guarantee that in the end each inter-
est group would get its turn in the sun.” What remained, then, was
only the idea that the benefits of a law should exceed its burdens. If
that condition was satisfied, concerns about distribution were irrele-
vant. In the fullness of time, everyone would be better off.

At least, everyone who had a chance to participate in the give and
take of interest group bargaining on equal terms would be better off.
Some groups might not; some groups might be the targets of a legis-
lature that sou@;ht to harm them without tangible benefits to anyone
else. Or they might find themselves unable to form coalitions, with
the result that even a succession of welfare-enhancing laws would
leave them worse off, as their interests were repeatedly sacrificed o
benefit others. These are the groups that Carolene Products swore to
defend.” The Carolene Court recanted the decision rules that had
proven unworkable or unwise; but at the same time, like Galileo be-
fore the Inquisition, it reaffirmed its commitment to the operative
proposition. >ss theory that
John Hart Ely drew from it—can be understood as the attempt to
craft new decision rules to enforce the original proposition that legis-
lation should produce net benefits to society. That proposition is the
heart of substantive due process, and it can be derived both easily and

¥ See GUIMAN, supra note 8 (arguing that a guiding principle in Locknerera decisions was 1o
promaote general weltare by striking down legislation thar was deemed 10 advance special inter-
ests of particular groups or classes).

Not coincidentally, interest group pluralism became more popular in political science at
the sine time. See, e.g., Alfred L. Brophy, Race, Class, and the Regulation of the Legal Profession in
the Progressive Eya: The Case of the 1908 Canons, 12 CORNELL ].L. & PUB. POLY 607, 622 n.65
(2003) (noring the “fundamenial vansformations in American jurisprudence and legal pracrice
that occurred during the first several decades of the twentieth century”, including “the re-
placement of notions of a consensual ‘puhlit interest’ with ideas of interest group pluralism™)
(quoting Susan D. Carle, From Buchanan to Button: Legal Ethics and the NAACP (Part 11}, 8 U.
Cut L. SC1L. ROUNDTABLE 281, 282 (2002)): Reuel E. Schiller, Enlarging the Administrative Polity:
Adminostrairoe Law and the Changing Definition of Pluralism, 1945-1970, 53 VAND. L. REV. 1389,
1399-1400 (2000) (describing the enthusiasm social scientisis had for interest group pluralism
during the 1940s). Schiller quotes John Chamberlain. writing in 1940, cheerfully describing
interest groups as “the corporate age's analogue to the individual freeholder of Jeffersonian
tmes.” dar 1399 (quoting JOHN CHAMBERLAIN, THE AMERICAN STAKES 28 (1940)).

T304 US. 144, 152 n.4 (1938) (suggesting heightened scrutiny as a response 1o “prejudice
against discrete and insular minorities . . . which rends seriously to curtail the operation of those
political processes ordinarily to be relied upon 1o protect minorities”).



Sept. 2006] FORGET THE FUNDAMENTALS 993

directly from Chase’s account. One thing the people plausibly would
not want the government to do is to enact laws that do not make so-
ciety better off.

One of the odd twists of our constitutional history, of course, is
that it fell to the Equal Protection Clause to fulfill the promise of
footnote four. This is a mistake and, I will argue, a serious one; it has
produced deformations in our jurisprudence comparable (and, I will
suggest, related to) those that stem from the use of the Due Process
Clause to enforce the Bill of Rights against the states. Substantive
due process, after a brief period of dormancy, returned in a different
form. In the modern era, its most salient and most controversial
function is to protect unenumerated “fundamental” rights from gov-
ernmental interference.

This modern jurisprudence has been criticized frequently and vo-
ciferously. I will consider two main bases for the criticism, with the
aim of showing that the modern approach is at least partly defensible.
The first criticism is that the text of the Due Process Clause says noth-
ing about fundamental rights. The second is that even if the clause
should be interpreted as protecting certain fundamental rights,
judges have no greater ability than legislatures or ordinary citizens to
identifv unenumerated rights as fundamental. These criticisms cor-
respond to the two main perceived failings of Lochnerera due process:
that the Court took on a task for which it had neither authority nor
competence.

The first criticism is wellfounded as stated. The Due Process
Clause certainly does not make any obvious reference to fundamental
rights, and the early due process jurisprudence was less concerned
with deciding the fundamentality of an asserted right than with set-
ting boundaries to the police power. One might well wonder how the
notion of constitutionally special “fundamental rights™ entered due
process jurisprudence, and whether we might be better off without it.
But leaving those questions aside for the moment, accepting this
criticism does not mean that modern substantive due process deci-
sions are entirely unjustified.

Fundamental rights may not be hiding in the Due Process Clause,
but the idea that governmental acts must be in the public interest is
there, and heightened scrutiny of laws infringing on important inter-
ests 1s a plausible decision rule to adopt as a means of implementing
this proposition. The justification for such a decision rule relates to
the costs of error and the likelihood of unconstitutional action. If a
governmental act imposes especially high costs on the individuals it
affects, it is less likely, all other things being equal, to produce a net
benelit to sociciv—less likely, that is, to comply with the underlying
operative proposition. Morcover, erroneously allowing such a law to
stand mav be an error with higher than normal costs—higher costs
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than upholding a law with no legitimate benefits but minimal bu-
dens, for example.

What about the argument that judges have no greater ability than
legislatures or ordinary citizens to identity lLl!](LlI‘n(:‘llldl rights, or in-
terests whose infringement IMposes espe cially high burdens on indi-
viduals?  The cost-of-error justification may do some work here as
well. Even if the courts are no better at identifying rights or balanc-
ing interests, the availability of judicial review as a second screening
device will weed out some unconstitutional laws that would otherwise
be entorced. Whether that benefit is enough to justify an anti-
deferential decision rule depends on our assessment of the relative
costs of striking constitutional laws and allowing unconstitutional
ones Lo stand.

Reasonable people may differ on how that balance should be
struck. There is, however, a bit more to be said. Even if courts are no
better at identifying fundamental rights or important interests, they
may be better at defending them against the temporary excesses of
popular sentiment that predicmbiy overwhelm legislatures.  More-
over, there may be other ways to identity circumstances in which the
legislative assessment of benefits and burdens is not to be trusted.
Thus, understanding due process jurisprudence as a means of enforc-
ing the requirement that laws be in the public interest offers at least a
partial defense of current doctrine. What it does not explain is the
sharp bifurcation between “fundamental rights™ and mere liberty in-
terests. I will claim later that this dichotomy should be rejected.

What I have argued thus far is that the decision rules perspective
discloses a somewhat different story of substantive due process than
the standard narrative. It gives us an understanding of the Lochner
era as a relatively principled and good-faith attempt to implement a
plausible constitutional (Jpcl’ime plopnsillun one that the Court
continues to invoke today.” It explains why that era’s doctrine
proved unsustainable and it offers a partial defense of current sub-
stantive due process jurisprudence. The defense is only partial be-
cause the primary factor I have identified as supporting aggressive ju-
dicial review of legislation infringing on important interests does not
provide a full explanation: the high cost of error does not by itself
give a reason to allocate decisionmaking authority to courts rather
than legislatures. In the next Part, I will explain how the decision

" Invocation is not enforcement, of course, and it is commonplace that much special inter-
est legislation survives rational basis review. What this means, however, is not that the Court has
decided that naked transfers are permissible, but that primary responsibility for enforcing this
requirement must lie with the legislature. That is why, in the cases upholding what seem 1o be
such transfers, the Court goes to such lengths to concoct fanciful explanations that are consis-
tent with the public interest. See cases cited supra note 35.
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rules perspective suggests that substantive due process jurisprudence
might be improved.

III. ABETTER FUTURE: THE STRANGE FATE OF FOOTNOTE FOUR

Lochnerera substanuive due process, I have argued, can be under-
stood as a judicial attempt to restrict government to its proper sphere
and purposes. The attempt failed because the boundaries the judici-
ary sought to maintain—between private economic enterprises and
those affected with a public interest; between legislation serving the
public interest and impermissible attempts to redistribute—came to
seem either incoherent or within the legislative competence. Non-
deferential decision rules thus came to seem an intolerable usurpa-
tion of legislative authority. Yet when the Court abjured the venture
in Carolene Products, it promised to continue fairly aggressive supervi-
sion of governmental action in a certain class of cases: those set out
in footnote four, in which the government infringed on a textually
protected right, targeted a minority, or burdened a group whose in-
terests the political process could not be trusted to protect.

Under what constitutional provision was footnote-four review in-
tended to be performed? Carolene Products, of course, was a due proc-
ess case. So, 100, are most of the cases it cites as examples or fore-
runners of foomote-four 1(‘\1ﬂ\'——0h\10usl\ all of those applying Bill
of Rights provisions against the states,’ ' but also those lllustl’mng the
invalidation of state attempts to target religious and national minori-
ties.” Targeting of racial minorities is illustrated in Carolene by two
equal protection cases dealing with \Oung rights,” but the support for
the general methodology is located in no particular provision at all.
Il‘l\-tedd at the end of the footnote, Stone cites McCulloch v. Maryland”
and South Carolina State Highway Department v. Barnwell Bros.” These
-ases are not so much doctrinal precursors as illustrations of the
method of analysis. Each features a situation in which legislatures

Y Carolene cited Stromberg . California, 283 U.S. 359 (1931) and Lowvell v. Griffin, 303 U.S. 444
(1938), two cases in which the Court applied the First Amendment 1o state action through the
Due Process Clause. Carolene, 304 US. at 152 n.4.

" For these categories. Carolene cited a series of cases invalidating on due process grounds
Laws requiring public schooling or restricting the weaching of foreign languages or requiring
English-only instruction. See Cavolene, 304 US. a0 153 nd (cning. in this order, Pierce v. Soc'y of
Sisters. 208 LS. 510 (1925, l_-m'ilxin_t__g down Law requiring public schooling): Mever v. Nebraska,
262 1.8, 390 (1923) (siiking down law requiring English-onlv instruction); Bartels v. Towa, 262
LS. 404 (1923) (same); Farmmgton v. Tokushige, 273 U.S. 484 (1927) (striking down law re-
quiring English- or Hawaiian-only insiraction) ).

Y Koo Carolerie, 305 US. at 152-53 n.4 (citing Nixon v Herndon, 273 L1S, 336 (1927), and
Nixon v, Condon, 286 U8, 75 (1932)).

"7 US. (4 Wheat.) 316, 428 (1819).

305 U8 177, 184 n.2 (1938).
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cannot be trusted to balance costs and benefits accurately, because
the benefits go to those to whom the legislature is clectorally ac-
countable while the costs fall elsewhere.”

Carolene Products is now cited overwhelmingly as the source of the
equal protection suspect class doctrine, by courts and academics
alike.” But this was not always the case. The Supreme Court did not
cite Carolene in an equal protection case until 1971." and its carly ref-
erences came in due process cases.” That footnote four methodology
was intended to be applied in due process cases makes perfect sense
when we consider the context. The perceived sin of Lochnerstyle due
process, which Carolene renounced, was judicial second-guessing of
legislative assessments of the public interest, or balancing of costs and
benefits.” Footnote four explains when such legislative balancing is
not to be trusted; that is. it sets out conditions under which judicial
second-guessing—an anti-deferential decision rule—is proper.

" The cited passage in McCulloch is a rejection of what might be called the political safe-
guards of nationalism—>Marvland’s assertion that the power to tax federal instrumentalities
might be left with the states in the confidence that it would not be abused. Marshall quite sen-
siblv responded that it Marnvland could draw its tax revenues from the federal government, it
woutld pl:iinl_\' be tempted w overtax, See McCulloch, 17 ULS. (4 Wheat.) at 428 (stating that the
tederal government has no sateguards against an individual state’s likely abuse of the power o
tax). Barviwell Bros. is a dormant Commerce Clause case, likewise observing rhat state legisla-
nwres are not o be trusted when benefits accrue within the state and costs fall ouside it See
Barnwell Bros,, 303 US, at 184 n.2 (stating that state regulations which affect interstate com-
merce and benefit in-state residents at the expense of outotstate residents are thought o be
nnconstiutional) .

" See, g, Toll v. Moreno, 53 US. 1, 23 (1982) (Blackmun, ]., concurring) (describing
Carolene Products as “the moment the Court began constructing modern equal protection doc-
trine”): Robert |. GynKkar, Dumping on Federalism, 75 U. COLO. L. REV. 1261, 1297 (2004) (de-
scribing Carolene Products foonore four as “a statement from the Court of perhaps the single
most important element of equal protection doctrine”™); Lawrence Schium, Fguality in Cultwre
and Law: An Introduction to the Ovgins and Lvolution of the Equal Protection Principle, 24 N ILL UL
1. REV. 425, -HH0=41 (2004) (describing Carolene Products as “a scemingly innocuous ‘economic
due process” opinion, [that] would ultimatelv (and radically) re-smructure equal protection doc-
trinie™).  See generally Felix Gilman, The Famous Footnote Four: A History of the Carolene Products
Footnote, 46 S.TEX. L. REV. 163 (2004) (discussing the historical context of tfoomote four and its
impact on courts and academics).

" See Graham v. Richardson, 103 U.S. 365, 372 (1971) (citing Carolene Products while labeling
aliens as a class “a prime example of a “discrere and insular’ minorny”™),

b See, e, Am. Fed'n ol Labor v. Swing, 312 U.S. 321, 325 (1941) (citing Carolene Products
foomore four for reviewing actions implicating the right to free speech with a “jealous eye”). In
Skinner v. Oklahoma ex vel Williamson, 316 U.S. 535, 544 (1942) (Stone, C J., concurring), Chief
Justice Stone cited his footote while asserting that the case should be decided on due process,
and not equal protection grounds. Stone did not seem 1o be asserting a law-trumping funda-
mental right not to be sterilized; he endorsed the proposition that states may interfere with an
individual’s liberty to prevent the “transmission of his socially injurious tendencies.” Id. at 544
(citing Buck v. Bell, 274 U.S. 200 (1927)). Rather, he argued that when important interests are
at stake, narrow tailoring, possibly by individualized hearings, is required. ld.

“ That was not what the Lochuer Court saw itself as doing, but I have argued that this percep-
tion became inescapable once the categorical questions the Court saw iisell as answering were
revealed as empirical questions. or, worse, problems of balancing conflicting policy goals.
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Yet when a case presenting the opportunity to apply footnote four
review came, the Court blinked. Not in the sense that its nerve wa-
vered, for it adopted an approach much harder to defend in order to
achieve the desired result, but in the sense that it 1051 sight of the
promise of Carolene. The case was Bolling v. ‘Shmj)e, a challenge to
the federal segregation of the District of Columbia’s public schools,
decided the same day as Brown v. Board of Education.” Chief Justice
Stone had been retired since 1946 (he died that same vear), and the
author of Bolling was Chief Justice Earl Warren.

Warren's opinion in Bolling is strikingly devoid of analysis. It in-
corporates (or rather, reverse-incorporates) the Equal Protection
Clause into the Fifth Amendment Due Process Clause with the obser-
vation that, in view of the decision in Brown, “it would be unthink-
able that the same Constitution would impose a lesser duty on the
Federal Government.”” l.ike Bolling’s explanation of strict scrutiny, .
this displays a remarkable insensitivity to history. The states, or some
Uf them, enslaved people and fought a war 1o defend their right to do

The national government fought a war to end slavery and forced
th: Thirteenth and Fourteenth Amen(lmen s upon the defeated
South. It is not at all unthinkable that the Reconstruction Congress
would believe the national government deserved greater trust and
less restraint than the states with respect to discriminauon.” Nor, of
course, are racial classifications contrary to our traditions—they are
suspect precisely because nvidious racial discriminaton is such a
central feature of American history.

The argumentation in Bolling, then, is somewhat less than satisfac-
tory. The fact has been widely noted. John Hart Ely called reverse
incorporation “gibberish both syntactically and historically,” and
Lawrence Lessig complained of an “embarrassing textual gap.”™”
Richard Primus summarizes and glosses the objections: “The syntac-
tical problem to which Ely refers is that if ‘Due Process of Law’ in-

347 VLS. 4497 (1954).

7 347 U.S. 483 (1954).

! Bolling, 347 V.S, at 500,

Y ld an 499 (“Classifications based solely upon race must be serutimzed with particular care,
since they are contrary to ow traditions and hence constitutionally suspect.”™).

" This is. however, not to sav that the federal government is allowed 1o engage ininvidious
discrimination. At the level of constintionally operative proposition. the Due Process Clause
forbids it and in that sense Bolling's statement is correct. The point is rather that decision rules
might plausiblv grant more deference o the federal government than they do 1o the suites,
something the Court (or at least Justice Scalia) used 1o recognize. See City of Richmond v, LA,
Croson Co., 488 TS, 469, 522-25 (1U849) (Scabia, |.. concurring) (noting historical and sirue-
tral wrguments for grearer deference w ihe lederal government).

" Ely. supra note G, 32,

© Lawrence Lessig. Undenstanding Changed Readings: Fidelity and Theory, 47 S1AN L Rev. 305,
09 (1945,
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cludes equal protection, the Fourteenth Amendment’s separate
guarantees of due process and equal pro:t‘tlion are redundant. The
hhtm ical pmbltm IS [Imi a text ratified in 1791 cannot ‘incorporate’
a text written in 1868.7

But my aim is not to reiterate the received wisdom. To the con-
trary, my claim is that Bolling is an easy case. A straightforward due
process dppll(dtlun of footmote four tells us that this is a situation in
which the legislative balancing of costs and benefits cannot be
trusted—not only because the black residents of Washington, D.C.
were a politically weak minority subject to prejudice, but also because
they were completely unrepresented in Congress.” (Today, the offi-
cial D.C. license plate reads “Taxation Without Representation.”) If
segregated schooling burdens the interests of blacks, either through
stigma or inherent inequality, footnote four authorizes courts to re-
vise the legislative judgment.”

Ironically, then, in its haste to incorporate the Equal Protection
Clause proper into the Fifth Amendment, the Court discarded the
equality norm already present within due process jurisprudence—not
an anti- classni:catlrm equality norm, but a norm of equal concern and
respect.” The due process demand that legislation promote the pub-
lic interest can be cashed out in various ways, of which one is the de-

" Richard A. Primus. Bolling Afene, 104 COLUM. L. REV. 975, 977 1.7 (2004) (citations omit-
ted). For a delense of Bolling as the legitimate proteciion ot a due process liberty interest, sec
David E. Bernstein, Bolling, Due Process, Equal Protection. and Lochnerphobia, 93 GEO L. ]. 1253,
1261=74 (2005).

* From a perspective concerned only about representation in the political process, Bolling
is, in fact, even easier than Brown.

"t is worth inentioning in passing, that, while | think toomote four's due process analysis
was the best path in Bolling, the difficulties of reverse incorporation are exaggerated. Suppose,
as the critics do, that the Due Process Clause protects fundamental rights. The obvious funda-
mental rights are those that are textually enumerated-—tor imstance, in the Bill of Rights. The
Equal Protection Clause is also textually enumerated, however, so it is just as easy to apply it
against the tederal government as it is to apply the specch clause against the states. This argu-
ment also handles the redundancy objection—it due process includes equal protection because
it is a fundamental right, rather than because it is somchow inherent in the concept of due
process, then the Equal Protection Clause is necessary 1o make clear equality’s fundamental
status. As for history, there is no real reason to suppose that an earlier text cannot incorporate
a later one. If what the Due Process Clause does is protect tundamental rights, it is perfectly
reasonable to suppose that as rights attain fundamental status through texwual specification,
they come within the scope of the clause. The conceptual problem here is that originalists and
non-originalists alike seem to suppose that fidelity to the original meaning of the Coustitution
requires that cases be decided as they would have been at the time of the ratification of the
relevant constitutional provision. This supposition is quite mistaken.  See KERMIT ROOSEVELT
I, THE MYTH OF JUDICIAL ACTIVISM: MAKING SENSE OF SUPREME COURT DECISIONS 47 (forth-
r:mning 2006) (arguing against this version of originalism).

* The cause tor the Court’s failure to rely more clearly on due process proper appears to be
a desire 10 avoid association with the discredited Lochner decision, a desire voiced strongly by
Justice Black. See Bernstein, supra note 57, at 1276-79 (discussing Warren's original draft of the
Bolling opinion).
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mand that the government, in assessing costs and benefits, not weigh
some people’s interests more heavily than others.

This demand has dropped out of the due process equation.
When the clause came back to life with Griswold and its progeny, it
was focused on fundamental rights that trumped otherwise valid state
laws. Why it took this form is a question with no clear answer. My
admittedly tentative guess is that it was related to the application of
Bill of Rights liberties against the states. “Incorporating” Bill of
Rights provisions into the Due Process Clause while following the
Lochner limited government model of due process would do very lit-
tle, because Lochner jurisprudence did not understand due process
liberties as trumps. That sort of incorporation would thus have given
individuals a free speech right, for instance, that could be curtailed
by any valid exercise of the police power. (Indeed, this anemic First
Amendment is exactly what we see in the early incorporation cases,
such as Gitlow.”) Because this sort of incorporation would effectively
do nothing at all, and because Bill of Rights liberties are plausibly
understood as trumps, the Court may have been led to think of their
incorporated versions as trumps as well. And from that, it seems to
follow that the purpose of the Due Process Clause is to protect such
“fundamental” rights—both those specified by constitutional text and
whatever other ones might be identified by some appropriate
method.

I have argued already that this approach is mistaken in its under-
standing of the operative proposition underlying the Due Process
Clause, which is not about fundamental rights.” But the decision
rules it has led us to are not necessarily unjustified. There are, in-
deed, reasons for judges to defer less to legislative decisions to restrict
highly important liberties. What I want to suggest here is that focus-
ing on the actual operative proposition and restoring footnote four

* Gitlow v. New York, 208 U.S. 652, 667 (1925) (*That a Stue in the exercise of its police
power may punish those who abuse [the Ireedom ni'hpcwh] by iiterances inimical to the pub-
lic welfare, tending 1o corrupt public morals, incite 1o crime, or disturb the public peace, is not
open o guestion.”).

" Bolling, by missing an oppuortunity to explain due process in terms of foomote four. bears
some of the blame for this mistake. More significant is probably the decision in The Staughter-
house Cases, 83 US. (16 Walll) 36 (1872} which drove later Courts to pursue incorporation
through the Due Process Clause by rejecting the idea that Fourteenth Amendment “privileges
or immunities” included the Bill of Rights's guarantees. See id. a1 79 (construing federal privi-
leges and immunities as pre-existng federal vights against states). But see id. ar 118 (Bradley, ..
dissenting) (listing Bill of Rights provisions as privileges or immunities of national citizenship),
That the mcorporation venture could more profitably have been undertaken under the Privi-
leges or Immunities Clause is probably well-enough accepied 1o count as conventional wisdom
among law professors. Akhil Amar gives o particularly trenchant statement of this argument.
See generally AR REED AMAR, THE BILL OF RIGHTS: GREATION AND RECONSTRUCTION {[YUS).
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to its proper place could produce a fullyjustified duc process juris-
prudence.”

The first thing to do is to stop fetishizing fundamentality.  The
idea that judges can identify non-textual fundamental rights pro-
tected by the due process clause has been the main target of critics of
substantive due process. This criticism has substantial merit. If due
process Jurisprudence is conceptualized as enforcing constitutional
operative propositions related to the specific fundamental rights that
the Court has identified, it does look remarkably [rt‘c-whtuhng and
antidemocratic.

It is not necessarily illegitimate in its entirety: the Ninth Amend-
ment suggests that such unenumerated rights exist, and given the
modern embrace of judicial supremacy, it might be supposed that
judges are the proper enforcers. One might also argue that these
rights are among the privileges and immunities of the Fourteenth
Amendment. Battle lines tend to be drawn over how such rights are
to be identified, and the struggle to confine or JLLstlvaLlcllcml creativ-
ity in this regard is the story of most of the modern cases.

But the debate over whether a })dlli(ll]cil right is “fundamental” in
some uniquely constitutional sense is one that need not be engaged
in at all. If the Court is in fact identilying such rights, it is engaged at
best in an aggressive Ninth Amendment or Privileges and Immunities
Clause jurisprudence. The focus on lundamentality is not a plausible
due process approach because the operative proposition behind the
Due Process Clause, as I have described it, i1s not about fundamental
rights at all.™ Instead, it is about the government’s duty to act in the
public interest—to promote the general welfare, either through laws
whose benefits are d\dlldhle to all, or at least through laws whose
benefits exceed their costs.” The question for crafting due process

Thus, one of my conclusions is that those asserting that Ree should have rested on the
Equal Protection Clause are barking up the wrong wee. The ruth is that due process should be
an equality-oriented doctrine, as it used to be. The problem with Reoe is not that it was decided
under the wrong clause; it is that the right clause has been misunderstood.

" The central fault line here is the role of tradition and the degree of generality at which 1o
describe an asserted right. Compare Michael H. v. Gerald D491 US, 110, 127 0.6 (1989) (argu-
ing for specific deseription of rights), with Laurence 1. Tribe & Michael C. Dort, Levels of Gener-
ality in the Definition of Rights, 57 U, CHL L. REV. 1057 (1990) (crideizing Justice Scalia’s opinion
in Michael H.). Conservatives appeared to have won with Washungton v. (-lmkab; rg, 521 U.S. 702,
721 (1997). in which the Court accepted the necessitv ot “a “careful description” of the asserted
fundamental liberty interest.” See Michael W. McConnell, The Right to Die and the furisprudence of
Tradition, 1997 UTAn L. REV. 665, 666 (suggesting rhat with Glucksberg, “the Roe era came 1o an
end.”). Lawrence v. Texas, 539 U.S. 558 (2003) has confused the picture.

" See supra text accompanying notes 36-38. 1 believe thart a sensitive reading of the Lochner
era cases bears this out. See supra notes 12-40 and accompanving text.

" In fact, even Kaldor-Hicks efficiency is probably not necessary. It is imaginable that in
some circumstances, a concern for equality could justiy a legislative judgment that non-cosr-



Sept. 2006] FORGET THE FUNDAMIENTALS 104

decision rules is how to decide when the legislative assessment of
costs and benefits cannot be trusted. When should cowrts decline 1o
defer?

Modern substantive due process, in giving strict scrutiny to laws
infringing “fundamental rights” could be understood as answering
this question: the legislature is not to be trusted to strike the right
balance when dealing with highly important interests. But by phras-
ing the matter in terms of fundamental rights that the Constitution
protects, it has muddled the issue and delegitimized the venture, for
it is perfectly clear that not all highly important interests are constitu-
tionally shielded from legislative interference—at least, not by deci-
sion rules that give primary authority to judges. The modern Court.
just like the Lochner Court, appears to be substituting its judgment
about good policy for that of the legislature, and just like the Lochner
Court, it has been unable to explain why.”

That explanation is what footnote four gives. A better approach
to substantive due process would resemble the following. Ordinarily.
the legislature is trusted to balance costs and benefits in promoting
the public interest. In some cases, where highly important interests
are at stake, somewhat less deferential judicial review is justified as a
second negative, allowing for the possibility that the legislature has
made a patently unreasonable decision imposing unacceptably high
costs. (To this extent, my reconstruction resembles the approach
endorsed by Justice Souter in Washington v. Glucksberg,” and the sec-
ond Justice Harlan in Poe v. Ullman.") In other circumstances, par-
ticular factors suggest that the legislative judgment is not to be
trusted, because the burden of the law falls on people whose interests
the legislature might count less highly. There, judicial review need
not be particularly deferential; if the ordinary legislative competence

benefi-justified redistribution could serve the public interesi.. But for the purposes of ihis Sec-
tion, T will assume a simple cost-henelit requirement.

A different way of describing the problen is that having ceded the definition of the pruabyiic
miterest w the legislature, the Court had to Gind something that could deteat an otherwise vatid
law.  Constitutionally-protected rights are the answer. Bur the demand that the interesis pro-
tected by the Due Process Clause be consttutionally special brings up the question of how 1o
identifv such interests—and pushes aside the question of when the legislature can be vrusted.

A2 LS. 762 (Souter, .. concurring) (describing substantive due process as "u qudicial
obligation o serutinize any impingement on such an pnportant interest with heightened
care.")oad an 764 (71 The business of such review is not the denificatuon of exiratexial also
lutes but scrutiny of a legislatve  resoluton {])t'l'll'.ll‘.-.\ unconscious) ol clashing  prncs
ples oL [ ludicial review sl has no warrani o substinuie one reasonable resolution of 1he
contending positions tor another, but authorin 1o supplant the balance already strick hepween
the contenders onlv when it fadls outside the realm of the reasonable. ™).

UA6T LS. 407, 522 (19613 (Harkan Joo dissenting) ("The best thar e be said s b
through the corse of this Court’s decisions i has represented the halance which ous Nation.
buthr upon posndites of respect for the libery ol the individoal, has struck benween thar Tibern
and the demands ol o g;lfli/('li socien, )
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is suspect, judicial second-guessing of policy choices (a non-
deferential decision rule) is justified.” [n c¢ircumstances where both
factors are present—a high-cost law and a doubtful legislative compe-
tence—strict scrutiny (an anti-deferential decision rule) would be
appropriate.”

This approach requires judges to identify two things: high-cost
laws and circumstances where the legislative judgment is suspect.
Each, I think, can be done with more confidence than the identifica-
tion of unenumerated fundamental rights, and with less intrusion
into the legitimate sphere of legislative competence. The degree to
which an interest 1s important can be ascertained by delining it at a
level of generality adequate enough to atwribute it to society at large,
or at least the politically dominant group, and then asking what just-
fications are deemed sufficient to restrict the interest. Thus, the in-
terest in contraception can plausibly be analyzed as contraception.
Homosexual sodomy has to be expanded to sexual liberty, and abor-
tion to bodily autonomy.” If society generally seems to require highly

" Such an approach would mark the return of footnote four, and alse, of course, something
akin to Elv’s process theory. It has also been recommended, in a version more closely resem-
bling this one, by Guido Calabresi and, more recently, Rebecca Brown. See generally Rebecca
Brown, Liberty, the New Equality, 77 N.Y.U. L. REV. 1491 (2002); Guido Calabresi. Foreword: Anti-
discrimination and Constitutional Accountability (What the Bork-Brennan Debate [gnores), 105 HARV. L.
REV. 80 (1991).

“ This general approach to the creation of decision rules can be seen in a number of differ-
ent docrrinal areas.  [n addition to the areas analvzed in Roosevelt, supra note 1, First Amend-
ment jurisprudence can be understood as ailoring decision rules in a similar fashion, by allo-
cating heightened serutinv on the basis of both high-cost laws and skepticisin about legislative
good faith. Stricter scrutiny for content-based restrictions on speech makes sense both because
such restrictions are likely 1o have a ||ighm' than normal cost in terms of skuwing debate, and
because they are the most obvious form that governmental attempts to censor ideas would take.
I.g., Elena Kagan, Private Speech, Public Purpose: The Role of Governmental Motive in First Amendment
Doctrine, 63 U, Citl. L. Rev, 413 (1996) (regarding the Court’s review as one of scanning the
g{)vernnwm's motive tor illegitimacy).

Interestingly, David Surauss has suggested that the Lochner Court might have succeeded in
creating a durable liberty of contract jurisprudence had it produced something like the compli-
cared and contextsensitive First Amendment analysis, rather than its brightline categorizations.
See David A. Strauss, Why Was Lochner Wrong?, 70 U. CHI. L. REV. 373, 375 (2003) (suggesting
that the Lochner court would have drawn less criticism if it had instead championed the free-
dom of contract in a “limited and qualified way").

" Increasing the level of generality until a majoritarian analog can be found might seem to
load the dice in favor of a claimed liberty, in somewhat the opposite of the way in which Scalia’s
suggested specificity loads the dice against it. See Michael H. v. Gerald D., 491 U.S. 110, 127 n.6
(1989) (criticizing Justice Brennan’s approach to considering claimed liberties from a high
level of generality). In fact, this is not the case. Articulating a claimed liberwy at the highest
level of generality will indeed produce the conclusion that society recognizes such a liberty, but
it will also tend 1o produce the conclusion that the liberty can be restrained for relatively insig-
nificant reasons. As Justice Holmes observed in Lochner, “[t]he liberty of the citizen . . . is inter-
fered with by school laws, by the Post Office, by every state or municipal institution which takes
his money for purposes thought desirable, whether he likes it or not.” Lochner v. New York,
198 U.S. 45, 75 (19053) (Holmes, |., dissenting).
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significant justifications to burden a particular interest, that is good
evidence that such laws should be considered high cost.

The factors suggesting that legislative balancing may be doubted
have already been mentioned and need not be repeated at length.
Briefly, if the law’s burdens fall on a group to which the legislature
can be expected to be less than responsive, there is reason to suppose
that it will discount those interests. Identifying such cases is some-
thing that courts can do; it is exactly what they used to do in deciding
whcrhm a particular group should be considered a “suspect class” fm
equal protection analysis.”  Faced with such circumstances, courts
should examine the .]ustlﬁcations deemed sufficient to burden an in-
terest asserted by the majority, in order to determine whether lesser
Ju%llﬁ(‘d[]()n‘\ have been accept{,d as adequate to burden a weaker
group’s enjoyment of that interest.’ “ This, again, is not only some-
thing that courts can do but something that the Supreme Court actu-
ally (lou; In Free Exercise cases, it 1"egula.1lv looks at the value that
the state asserts as a justification for a law burdening religious exer-
cise, and then at how the state treats that value in OLhel contexts. For
example. the Court considers what nonreligious interests the state re-
stricts in the name of the asserted value, and what exceptions it will
allow. That is, it looks at how the state strikes the balance in other
contexts as a means of delﬂmmmg whether it has granted enough
weight to religious liberty.’

This approach would replicate much. though perhaps not all. of
the modern Court’s substantive due process jurisprudence. The out-
comes of ]')dl[l( ular cases may be debatable, and they should not be a
litmus test i any event.” The superiority of this dppmat.h is that 1t

' See Gity of Cleburne v. Cleburne Living Crr, 473 1S, 432 (1985) (enunciating criteria tin
“suspect class” status): Frontero v, Richardson, 411 US. 677 (1973) (same).

" This s essentially the methodology sugeesied by Calitbresi as a means of reviewing legisla-
tive cost-benetivanalvsis. See Calabresi, supra note 700,

A Chureh of the Lukwmi Bubatu Aye v City of Healeah. 508 1S, 520 (1993). Justice Renmnedy
noted that the citv of Hialeah's prohibition on the killing of animals allowed exceptions for ko-
sher butchering, hunting, and other aciivities, sugoesting that it was weighing the Santerians
exercise of religious liberty less heavilv than other relanvely weak interests. Other free exercise
cases are similar: indeed. the practice of westing the legimnacy of the refusal to grant a religious
exempuion by considering what other exempuions are allowed is stndard. As mennoned. this is
essentially the methodology suggested by Calabrest as o means of reviewing legishuine cost-
bene il! analvsis,

- I does bear mention. though. tha this approach would give heightened scrutiny o s
having i disparate impact on politically weak groups, something carrently achieved under nei-
ther due process nov equal prowection. T believe this would he g significant improvemeni. It
might also expand congressional power under Seaion five of the Fourieenth Amendment.
though simphy undersumding the disimenon between decision rales and operaiive propositions
would do so as well, See Rooseveln, suforn note Toat To6GR. Alsa, 1t mighit suggest thar Graliam i
Connor. 100 U7S0386 CHORY 1L iy wiong: due process analvsis should be available regavdless of
whether another constitutional provision appears to set out relevant standiands,
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does two things that modern substantive due process notably does
not. [tidentifies a constitutional operative proposition that the Court
can legitimately claim to be enforcing. and it gives reasons why the
Court nmght be justified in not deferring to a legislative determina-
ton that a law complies with the operative proposition. It is an illus-
tration, in short, of how attention to operative propositions and the
factors supporting the creaton of non- or anti-deferential decision
rules can rationalize tangled areas of faw.

CONCLUSION

The perceived illegitimacy in substantive due process jurispru-
dence stems n large part from the fact that the Court has attempted
to justity its decision rules as constitutional operative propositions: It
has characterized modern substantive due process decisions as pro-
tecting certain interests because they are constitutionally special
“fundamental rights.” It is this characterization that gives force to the
crude objection that the Constitution says nothing about privacy or
abortion, as well as the more sophisticated objection that the Court
has failed to articulate a plausible method for identifving such rights,
much less @ method within judicial, rather than legislative. compe-
tence. Both objections can be avoided by shifting the focus of due
process jurisprudence away from fundamental rights and back to the
public interest. The best future for unenumerated rights, as far as
the Due Process Clause is concerned, is one in which we stop think-
ing about them as rights.
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