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FREEDOM OF SPEECH IN SCHOOL AND PRISON

Aaron H. Caplanl

Abstract Students often compare their schools unfavorablgrieons, most often in a
tone of rueful irony. By contrast, judicial opingnabout freedom of speech within
government-run institutions compare schools andops without irony or even hesitation.
This Article considers whether the analogy betwsshool and prison in free speech cases is
evidence that the two institutions share a joinssiain. At a macro level, there is an
undeniable structural similarity between the cdo8tinal speech rules for schools and
prisons. At a micro level, however, there are subtit significant differences between the
two. These arise primarily from the judiciary’s ieélthat differences exist between the
purposes of schools and prisons—although, somewtmously, the differences appear
even more subtle when comparing schools to jailst ds judicial beliefs about social reality
affect constitutional outcomes, the constitutiongdes in turn affect social reality. Courts
should be wary of language that equates schools pénal institutions, lest the analogy
become a self-fulfilling prophecy.
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INTRODUCTION

It is the rare public school student who has notlesst once
complained that her school is like a prison, with principal as warden
and the teachers as guards. The trope of schqulism appears
regularly in popular culture, most often voicedaitone of rueful irony.
For example, in an obituary for actor Patrick McGano, a critic wrote
that McGoohan's 1968 productioifhe Prisoner was “the most
important television series of my life” becausewas just then working
out that my own junior high school was a kind df’Ja Andy Singer’s
cartoon succeeds as satire because most peomeditiat school is not
supposed to be like prisoRigure 1 School is supposed to be a site of
uplift and optimism, providing students with thentad and social tools
to thrive as free citizens. Prison, by contrasthéantithesis of freedom,
a place to quarantine a deviant population for wlmmmbest efforts at
education, uplift, and optimism have failed. Withese expectations,
identifying similarities between the two institut®® amounts to an
implicit call for change.

By contrast, judicial opinions about freedom of exe compare
schools and prisons without irony, and indeed withwesitation. Courts
litter their decisions about prisoner speech wittions to decisions
about student speech and vice versa. Many judgastttie analogy as if
it were innately persuasive, requiring no speciastification or
explanation.

Michel Foucault would say the judges are onto shingt In
Discipline and PunishFoucault traced the historical progression from
medieval forms of punishment that exacted retrdsutbn the body of
the accused (think torture or public execution)h® modern practice of
incarceratiorf. The shift was not, Foucault argued, evidence ofvéng
standards of decency. Rather, a well-developedmprs/stem could
simply be a more effective deterrent to wrongdolyginculcating in
prisoners the mental habits of discipline and stsece. Internalizing
discipline in young minds is also, he believed, ¢issential function of
the public school. Hence, it is no accident that phison resembles the
school, even down to its architecture: “Is it sigimg,” Foucault asked,

1. Robert Lloyd, McGoohan Really Had Our Number: The ‘Prisoner’ Atgolndelible,
Implacable Number 6 Lives Oh.A. TIMES, Jan. 15, 2009, at E1.

2. MICHEL FOUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON (Alan Sheridan
trans., Vintage Books 1979) (1977).
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“that prisons resemble factories, schools, barrakkspitals, which all
resemble prisons?”

This Article explores the analogy between schoall gmison in
constitutional free speech cases. Is the analogy bederstood as a
mordant punch line or as evidence that the twatirtigins share a joint
mission? In answering this question, | draw on dybof recent First
Amendment scholarship debating the degree to whipbech rules
should operate differently within government-rustitutions than they
do in society at largéThe literature often addresses the trio of schools
prisons, and military bases together as prototyprtstitutions where
speakers enjoy less constitutional protectiomhe government
workplacé and the courtroomare also sometimes included. The
similarities in judicial treatment across thesdiinsons cause Professor
Erwin Chemerinsky to lament that constitutionaltpotions “apply least
where they are needed the mdstProfessor Frederick Schauer, by
contrast, believes courts should go further in dnporating institutional
realities and demarcations into the First Amendriiént

A careful side-by-side comparison of speech doetriior schools and
prisons reveals some truth in both positions. Padmpares speech
rules for schools and prisons at a macro level, clooing that
commentators are correct to note a substantiactemal similarity.
Part Il then turns to a micro-level comparison madertaken in previous
scholarly literature. This reveals that studentespeseems to enjoy

3. Id. at 228.

4. E.g., Joseph Blochetnstitutions in the Marketplace of Ideas7 DUKE L.J. 821 (2008); Erwin
Chemerinsky,The Constitution in Authoritarian Institution82 SJFFOLK U. L. REV. 441 (1999);
Paul Horwitz, Three Faces of Deferenc®3 NOTREDAME L. REv. 1061 (2008); Frederick Schauer,
Institutions as Legal and Constitutional Categoyi®$é UCLA L. Rev. 1747 (2007).

5. E.g., Stanley Ingberjudging Without Judgment: Constitutional Irreleveascand the Demise
of Dialogue 46 RUTGERSL. REV. 1473, 1548 (1994); Kevin Francis O’Neil\, First Amendment
Compass: Navigating The Speech Clause With A Ra-/Ahalytical Frameworkd Sv. U. L. Rev.
223, 291-96 (2000); Mary-Rose Papandfadent Speech Rights in the Digital AGé RA. L.
Rev. 1027, 1088 (2008); Robert Po&tetween Governance and Management: The History and
Theory of the Public Forun84 UCLA L.Rev. 1713, 1770 (1987); David M. RabbaxFunctional
Analysis of “Individual” and “Institutional” Acadent Freedom Under the First Amendmeb8
LAW & CONTEMP. PROBS 227, 248-49 (1990).

6. E.g., Scott A. MossStudents and Workers and Prisorei®h My! A Cautionary Note About
Excessive Institutional Tailoring of First Amendméoctring 54 UCLA L. Rev. 1635, 1642,
1649-52 (2007).

7. E.g, Jona Goldschmidt, Order In The Court!: Constitutional Issues in theaw of
Courtroom Decorum31 HaMLINE L. REV. 1, 39 (2008).

8. Chemerinskysupranote 4, at 441.

9. Frederick Schauef,owards an Institutional First AmendmeB89 MINN. L. REv. 1256, 1279
(2005).
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marginally more constitutional protection than prisr speech, albeit in
subtle ways.

With this description of the relevant legal doo#snin hand, Part 111
asks what about these institutions—or more spedijic what about
judges’ perceptions of these institutions—contrisuto the similar-yet-
different constitutional outcomes. Tellingly, thenstitutional rules for
speech in school have changed over time, in phraith the Supreme
Court’s stated views about the purpose of publigcaton. At times, the
Court has seemingly accepted the Foucaultian tfiebat the goal of a
public school is to create uniformly docile citizerthis belief leads to
constitutional decisions acquiescing in suppreseimstudent speech. At
other times, the Court insists that schools exigbster critical thinking
and individuality, resulting in greater judicialgbection for potentially
disruptive student speech. A similar dynamic iddeato detect in prison
speech cases, most likely because there is no cabipavariation in
judicial beliefs about the purposes of a prisonweweer, courts do
recognize subtle differences between the institgtiof prisons and jails,
which raises an unsettling question: does the taat tspeech in school
the way it treats speech in jail?

This Article concludes with a reminder that indittnal sensitivity in
judicial opinions operates in two directions. Jasjudicial beliefs about
social realities affect constitutional outcomeg, tésulting constitutional
rules affect social reality. For this reason, cewhould be wary of
invoking language that equates schools with pemtitiutions, lest the
analogy become a self-fulfilling prophecy.

. MACRO-LEVEL SIMILARITIES

Schools and prisons share many surface similari@th house
populations that are relatively homogenous compéoetie population
at large. Both have clear hierarchies within tls¢affs, and between the
staff and a subservient general population. Botlpufations have
cultures against snitching. Both have cafeterieegation areas, and on-
site infirmaries. Both limit access by outsidersit Ho these similarities

10. | use Foucault as a shorthand for the idea d@hsthool’s function is to create a socially
compliant populace, but he is not the only socidlccto make the observation. Decades earlier,
H.L. Mencken said the aim of public education ‘iim@ly to reduce as many individuals as possible
to the same safe level, to breed and train a stdizéd citizenry, to put down dissent and
originality.” Richard W. GarnettCan There Really Be “Free Speech” in Public Sch@ols2
LEwIS& CLARK L. Rev. 45, 56 n.73 (2008). Pink Floyd framed the issuthe couplet “We don't
need no education / We don’'t need no thought cbht@w, in the words of an aphorism | once saw
pinned to an office worker’s cubicle: “If you likesthool, you'll love work.”
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of structure reflect a similarity of purpose? The#®o presume—or at
least hope—that the institutions serve differenhctions may be
disconcerted at the ease with which court opinianglogize between
speech in school and speech in prison.

The analogy sometimes reveals itself through thH-coascious
process of selecting legal authorities for citatigvhen ruling on the
speech rights of prisoners, judges frequently titecases about the
speech rights of students. IRrocunier v. MartineZ and Pell v.
Procunier™—two early prison speech cases decided within ometimof
each other in 1974—Supreme Court opinions citededhding case on
student speech in high schodlinker v. Des Moines Independent
Community School Distrigf for the proposition that the First
Amendment should be applied “in light of the spkclaaracteristics of
the . .. environment” in which it is invokéti There was no particular
need for the Justices to cite school speech lawhfsrproposition. They
could just as easily have cited one of the olde=t §peech chestnuts
available, namely Justice Oliver Wendell Holmes’'sfluential
hypothetical of “falsely shouting fire in a thedtas an illustration of the
principle that “the character of every act depeamatsn the circumstances
in which it is done® For good or ill, the urge to cite school speech
decisions in prisoner speech cases continues tqibsent day. For
example, the Seventh Circuit recently upheld aoprisule against
drawing “gang symbols,” relying in part on casepraping similar rules
for public schools®

The analogy is also used in the opposite directigth, student speech
cases citing prisoner speech cases as precedeat.Nirtth Circuit
recently held that a vice principal’'s allegedlygatening words to a
student were not actionable, in part because similards said by a
guard to a prisoner were found not actionable. deciding whether a
Native American elementary student had a First Adnamt right to
wear long hair to school, a Texas court stated ‘thdson cases, while
not controlling in the context of public schoolse anstructive on the

11. 416 U.S. 396 (1974).
12. 417 U.S. 817 (1974).
13. 393 U.S. 503 (1969).

14. Procunier, 416 U.S. at 409-10 (quotinbinker, 393 U.S. at 506)Pell, 417 U.S. at 837
(Douglas, J., dissenting) (quotiignker, 393 U.S. at 506).

15. Schenck v. United States, 249 U.S. 47, 52 (1919)
16. Koutnik v. Brown, 456 F.3d 777, 783-84 (7th @DO6).

17. Corales v. Bennett, 567 F.3d 554, 564—-65 (9th2009) (citing Gaut v. Sunn, 810 F.2d 923,
925 (9th Cir. 1987)).
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issue.™

Indeed, students and prisoners sometimes makegppearances in
cases having nothing to do with the rights of eitp@up. For example,
in City of Renton v. Playtime Theaters, [Hca case about zoning
ordinances for theaters showing sexually expligind, the Supreme
Court combinedrinker (school) andProcunier (prison) in a string cite
as support for the proposition that “the governnoamt tailor its reaction
to different types of speech according to the dedoewhich its special
and overriding interests are implicatéd.Most recently, inCitizens
United v. Federal Election Commissjéhthe Supreme Court embarked
on a mighty string cite identifying “a narrow clasfsspeech restrictions
that operate to the disadvantage of certain personBased on an
interest in allowing governmental entities to pemictheir functions.”
The list included (in order) schools, prisons, tmditary, and the
government workplac&.Lower courts have duly followed the Supreme
Court’s lead. A Ninth Circuit case considering degtion procedures
listed “schools” and “prisons” at the top of itstliof “institutional
settings with special needs,” although the caselied neithef* A
Seventh Circuit decision involving teachers’ accaesschool buildings
compared public school students to “other involpntguests of the
government, such as prison inmatés.”

On rare occasions, judges reveal discomfort over ghalogy. In
another case about teacher access to buildings, Fitet Circuit
explained that “neither teachers, students, norom@yelse has an
absolute constitutional right to use all parts ofanool building for
unlimited expressive purposes,” citing to casesiaibohools and prisons
(and military basesf Somewhat sheepishly, the court included a

18. Alab. & Coushatta Tribes of Tex. v. Trs. of BBgndy Indep. Sch. Dist., 817 F. Supp. 1319,
1323-24, 1332 (E.D. Tex. 1993).

19. 475 U.S. 41 (1986)ev'g 748 F.2d 527 (9th Cir. 1984) (Fletcher, J.).
20. Id. at 49-50.

21. 558 U.S. __, No. 08-205, 2010 WL 183856 (Jan2210).

22. 1d. at ¥19.

23. Id.

24. American-Arab Anti-Discrimination Comm. v. Rer) F.3d 1045, 1052-53, 1066 (9th Cir.
1995) (citing Hazelwood Sch. Dist. v. Kuhlmeier448.S. 260 (1988) (school); Turner v. Safley,
482 U.S. 78 (1987) (prison)).

25. May v. Evansville-Vanderburgh Sch. Corp., 782dF1105, 1112 (7th Cir. 1986) (Posner, J.)
(citing Procunier v. Martinez, 416 U.S. 396 (197@g)ison); Tinker v. Des Moines Indep. Cmty.
Sch. Dist., 393 U.S. 503 (1969) (school)).

26. Conn. State Fed'n of Teachers v. Bd. of EJu88 b.2d 471, 480 (1st Cir. 1976) (citing
Greer v. Spock, 424 U.S. 828 (1976) (military bas&ayned v. City of Rockford, 408 U.S. 104
(1972) (school); Adderly v. Florida, 385 U.S. 39686) (prison)).
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footnote that stated: “In citing [prison cases], ave aware that ‘a school
is not like a hospital or a jail enclosuré”The court did not explain
why, despite its awareness of this difference,utsped the analogy
anyway.

Beyond these citation choices, the analogy betwebaol speech and
prison speech finds expression in the governingllstandards. In its
most famous passagiinker proclaimed that students do not “shed their
constitutional rights to freedom of speech or egpien at the
schoolhouse gaté® The leading case on prisoner speech righisper
v. Safley’”® said that “prison walls do not form a barrier safiag prison
inmates from the protections of the Constitutihgchoing an earlier
statement that “there is no iron curtain drawn leenvthe Constitution
and the prisons of this country:’Having leaped these physical barriers
in a single bound, however, the Constitution isrdrd by the effort. The
Court tells us that “the constitutional rights efidents in public school
are not automatically coextensive with the rightsadults in other
settings, and also that “a prison inmate retains [only] thd&rst
Amendment rights that are not inconsistent withdtégus as a prisoner
or with the legitimate penological objectives ofethcorrections
system.®® Speech in these settings is subject to greateergmental
restriction, but the government’s control is nosalbte: administrators
of both schools and prisons may not suppress speeckly out of
disagreement with the speaker. Prison regulatianst mot constitute an
“exaggerated response” to inmate speéamd school discipline may
not be based upon ‘“undifferentiated fear or apprsioa of
disturbance® or “a mere desire to avoid the discomfort and
unpleasantness that always accompany an unpopevapaint.”°

Lower courts have duly noted the parallels. “[T$areme Court has
recognized that the special demands placed on qubtihool
administrators, like the demands placed on prisodmiaistrators,

27. 1d. at 480 n.5 (1st Cir. 1976) (quotifignker, 393 U.S. at 512 n.6).

28. Tinker, 393 U.S. at 506.

29. 482 U.S. 78 (1987).

30. Id. at 84.

31. Wolff v. McDonnell, 418 U.S. 539, 555-56 (1974).

32. Bethel Sch. Dist. v. Fraser, 478 U.S. 675, G8B86).

33. Pell v. Procunier, 417 U.S. 817, 822 (1979).

34. Turner, 482 U.S. at 89-90.

35. Tinker v. Des Moines Indep. Cmty. Sch. Dist3 88S. 503, 508 (1969).
36. Id. at 509.
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necessitate special leeway.’As a D.C. Circuit opinion dealing with
prison speech explained:

Cases analyzing constitutional claims by those iwith
governmental institutions such as prisons [and] lipub
schools . . . often open with the axiom that theroaries of
those institutions do not separate inhabitants frameir
constitutional rights. This observation is invahafollowed by
the complementary principle that by their naturechsu
environments must allow regulation more intrusitiant what
may lawfully apply to the general public. In these/ironments,
the government is permitted to balance constitatiofnghts
agegignst institutional efficiency in ways it may notdinarily
do.

The similarity of structure can express itselflie wery words chosen
to describe the legal standards. Whé&merner asks whether prison
speech regulations are “reasonably related toiteaié penological
interests,®* Hazelwood School District v. Kuhimeltmasks whether a
principal’'s decision to remove content from a sdhonewspaper is
“reasonably related to legitimate pedagogical com&' Many
commentators have commented on this mirror-imagguage inrurner
andHazelwoodf? some calling it “striking™® or “virtually fungible.™*

37. Torres v. Wis. Dept. of Health & Human Servs59 8~.2d 1523, 1534 (7th Cir. 1988)
(Cudahy, J., dissentingSee alsoKikumura v. Hurley, 242 F.3d 950, 964 (10th Ci002)
(Holloway, J., concurring in part) (implying reselafce between thBurnerandTinker standards).

38. Amatel v. Reno, 156 F.3d 192, 195 (D.C. Cir.&)98ee alsdBridges v. Gilbert, 557 F.3d
541, 547-48 (7th Cir. 2009) (noting the same pajter

39. 482 U.S. at 89.
40. 484 U.S. 260 (1988).
41. 1d. at 273.

42. Clay CalvertBylines Behind Bars: Fame, Frustration & First Andement Freedon?8 Loy.
L.A. ENT. L. REV. 71, 96-99 (2008); Kenneth Lasso@pntroversial Speakers on Campus:
Liberties, Limitations, and Common-Sense Guidelil®sS. THoMAS L. Rev. 39, 67 & n.135
(1999); James E. Ryafihe Supreme Court and Public Scho®6 VA. L. Rev. 1335, 1368 n.102
(2000); Adam Samahajtigant Sensitivity in First Amendment La98 Nw. U. L. Rev. 1291, 1314
& n.112 (2004). Looking at prison speech and schpekch cases as a group, one writer claims that
when theTurner and Hazelwoodlines of cases are considered together, they dstanthe broad
proposition that prisoners and public school stteleave few free speech rights worth protecting.”
Jim Chen,Embryonic Thoughts on Racial Identity as New Prgped8 U.CoLo. L. Rev. 1123,
1143 n.134 (1997).

43. Lance D. Cassakiearing The Cries Of Prisoners: The Third CircuitEeatment Of
Prisoners’ Rights Litigation19 STON HALL L. Rev. 526, 581 n.290 (1989) (“The equation of
prisoners and students for constitutional purppsebkably provides little comfort to either group.”)

44. Calvertsupranote 42, at 98.
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[I.  MICRO-LEVEL DIFFERENCES

The macro-level similarities are certainly a bigrgt but they are not
the whole story. Beyond their structural resemidaribe speech rules
for schools and prisons have some noteworthy diffees in detail and
emphasis. The dissimilarities reveal themselveghm formal legal
doctrine, the application of that doctrine, and—Hag@s most
strikingly— in judicial discussions of the deferenthat is due to school
and prison administrators. In subtle ways, curfem conforms to the
common expectation that school should be a moeeffi@ce than prison.
The difference between the two bodies of law isasgreat as it could
be, but a rank ordering does exist, within whicksqms are allowed
greater ability to restrict speech than schools.

A. Differences in Doctrine

We should begin by debunking the “striking” parabetween prison
speech restrictions that are “reasonably relatdddgitimate penological
interests” underTurnef® and school speech restrictions that are
“reasonably related to legitimate pedagogical come under
Hazelwood® These similarly worded standards apply to differanges
of speech within the institutions. With a few navrexceptions; the
Turner standard applies “to all circumstances in which tieeds of
prison administration implicate constitutional rigii*® Thus it reaches
all instances of speech by prisoners, as well gwritmner attempts to
exercise other rights, such as privacy or associatiThe Hazelwood

45. Turner v. Safley, 482 U.S. 78, 89 (1987). Toidkeavhether a regulation satisfies this test,
courts consider the connection between the regulatid the prison’s actual needs; the ability of
the prisoner to exercise the restricted right lmeotvays; the adverse impact of any accommodation
on others within the prison; and the existencenyf geady alternative that might suggest that the
restriction was an “exaggerated responkk.at 89—90.

46. Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 258 (1988).

47. Thus far, two exceptions have been recognizeétig@eneral statement thatrner controls
every case involving constitutional rights of prises. First,Turner does not ratchet down the
protections of the Eighth Amendment’s Cruel and &iral Punishment Clause, since it applies
uniquely to prisoners to begin with. Jordan v. Gard 986 F.2d 1521, 1530 (9th Cir. 1993).
Second,Turner does not relax the equal protection prohibitioainast disparate treatment on the
basis of race. Johnson v. California, 543 U.S. $89-12 (2005).

48. Washington v. Harper, 494 U.S. 210, 224 (1990).

49. See, @., Gerber v. Hickman, 291 F.3d 617 (9th Cir. 200®)ht to procreate). Th&urner
standard was applied to free exercise of religioiDiLone v Estate of Shabaz#82 U.S. 342
(1987). A more rights-protective standard now agmplio prisoners’ free exercise claims under the
Religious Land Use and Institutionalized Persons @®LUIPA) of 2000. 42 U.S.C. § 2000cc-1
(2006).SeeCutter v. Wilkinson, 544 U.S. 709 (2005).
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standard, by contrast, applies only to “school-spoad publications,
theatrical productions, and other expressive ams/ithat students,
parents, and members of the public might reasonadigeive to bear
the imprimatur of the schoof” Students’ self-sponsored speech enjoys
much greater protectioh.Finally, within its sphere of influence, the
Hazelwood‘pedagogical concerns” standard actually represanimit

on school administrators’ power over governmentaspoed speech.
Other government agencies enjoy near-plenary powveletermine the
content of their sponsored speéth.

The better comparison is between the two baseliles expressed in
Turner for prisoners and iinker for students. Unlikelurner, Tinker
requires more than a merely legitimate reasondtrice student speech.
The trial court inTinker stated that school administrators have the power
and also the “obligation to prevent anything whioight be disruptive”
of the educational proce¥sThe Supreme Court rejected this notion,
holding instead that schools may only restrict studspeech that
“materially and substantially interferes with thequirements of
appropriate discipline in the operation of the s#tid* Comparing these
two baseline rules suggests that speech in schmmllé enjoy more
protection than speech in prison—the school mustethat the speech
will cause a significant problem before any resivitis attempted.

SinceTinker was decided in 1969, the Supreme Court has anedunc
a number of exceptions to its general rule. Schawed not show
substantial disruption, the Supreme Court has gaidtensor school-
sponsored newspapeérsor to punish students for on-campus remarks
that are sexually suggestive or vuf§aor that could reasonably be
perceived as advocating illegal drug BSA debate has long waged as
to whether these cases represent exceptiomgker or repudiations of

50. 484 U.S. at 271.

51. Fleming v. Jefferson County Sch. Dist., 298 Fa®, 933 (10th Cir. 2002) (contrasting
student speech with school-sponsored speech).

52. Johanns v. Livestock Mktg. Ass’n, 544 U.S. 5582 (2005); Rust v. Sullivan, 500 U.S. 173,
193-94 (1991).
53. Tinker v. Des Moines Indep. Cmty. Sch. Dist8 &5 Supp. 971, 972 (S.D. lowa 1966).

54. Tinker v. Des Moines Indep. Cmty. Sch. Dist338S. 503, 509 (1969) (quoting Burnside v.
Byars, 363 F.2d 744, 749 (1966)). For a more thgiadiscussion of th€inker standard, see Aaron
H. Caplan,Public School Discipline for Creating Uncensored Anonyménternet Forums 39
WILLAMETTE L. REV. 93, 120-31 (2003).

55. Hazelwood484 U.S. at 272-73.
56. Bethel Sch. Dist. v. Fraser, 478 U.S. 675, 6851886).
57. Morse v. Frederick, 551 U.S. 393, 397 (2007).
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it.>® This debate seems likely to continue in lighttaf Supreme Court’s
recent statement iNlorse v. Frederick (the “BONG HITS 4 JESUS”
case) that “the mode of analysis set fortiTinker is not absolute® If
Justice Alito’s concurrence iMorseis to be believed, there are no new
exceptions waiting in the wing8.If Justice Thomas’s concurrence is to
be believed, ad hoc exceptions will proliferate cese “our
jurisprudence now says that students have a riglspeak in schools
except when they don’f? Whatever changes may be in the offing for
student speech protections, for present purpogepdmt remains that
students enjoy a more-protective baseline ruleesuiltp less-protective
exceptions, while prisoner speech has a less-pingdraseline rule that
to date has not been subjected to any more-pregeekiceptions.

This comparison of baseline rules suggests thateach restriction
that would be excessive for prisoners would, bynisin, be excessive
for students. This reasoning was employedBig Sandy® where a
district court relied on prison cases to requirdNative American
religious exception to a school’s ban on long Hairmale students:
“[Sleveral courts have found viable alternatives kair length
restrictions in prison cases . ... Surely, schofficials can likewise
implement alternatives which pass constitutionasiau’

At the very least, a court choosing to uphold tresit of a student
that would not be allowed for a prisoner will has@me explaining to
do. The need for such an explanation occurrddgnaham v. Wright®
where a majority of the Supreme Court held thatBlghth Amendment
cruel and unusual punishment clause did not applycorporal

58. See Erwin Chemerinsky, Students Do Leave Their First Amendment Rights hat t
Schoolhouse Gates: What's Left ihker, 48 DRAKE L. REV. 527 (2000); Jennifer A. Giuttari,
Morse v. FrederickLocking The “Schoolhouse Gate” On The First Ammedt 69 MONT. L. REV.
447, 460 (2008); Mark Yudof, TinkéFailored: Good Faith, Civility, and Student Expses, 69
ST. JOHN'SL. REV. 365, 36768 (1995).

59. 551 U.S. 393 (2007).

60. Id. at 396, 405. This passage may be the most fahirez aspect of thélorse opinion.
Aaron H. CaplanVisions of Public Education Iklorse v. Frederick, 3 &F EDUC. CONTROVERSY
1 (2008), http://www.wce.wwu.edu/Resources/CEP/ellv003n001/a013.shtmglso available
at http://ssrn.com/abstract=1201869.

61. Morse 551 U.S. at 425 (Alito, J., concurring).
62. Id. at 418 (Thomas, J., concurring).

63. Ala. & Coushatta Tribes of Tex. v. Trs. of Bigrely Indep. Sch. Dist., 817 F. Supp. 1319
(E.D. Tex. 1993).

64. Id. at 1332.
65. Id. at 1333 (citation omitted).
66. 430 U.S. 651 (1977).
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punishment in a public schoBlA vigorous dissent decried the result,
saying that punishments that are too barbaric @mvicted criminals
must by definition be too barbaric for school crel® The majority
felt obliged to respond to the charge, evidentlgrifeg that its textual
and historical review of the Eighth Amendment was enougif® The
seemingly anomalous result decried by the dissest acceptable, said
the majority, because “[tlhe schoolchild has litiked for the protection
of the Eighth Amendment’?® The majority reasoned that students are not
likely to be beaten as badly as prisoners are bagduse students leave
school at the end of the day and are usually soded by witnesses,
severe school beatings will be quickly discovered sedressed through
tort suits’ Whatever one thinks of this logic, it is notablett the
Ingrahammajority did not argue that it actually would becaptable to
treat students worse than prisoners.

B. Differences in Application

To know what the words of a legal doctrine reallyam, one must see
it applied in practice. In the right hands, evestandard designed to be
lenient (like “legitimate penological purpose”) megypose a significant
limit on governmental actioff. Therefore, we should consider how the
TurnerandTinker standards have been applied on analogous facts.

1. Prior Restraint

Prisons routinely screen incoming mail—both letfeosn individuals
and publications, such as magazines and books—efoderto deliver
mail that is deemed inimical to the institution.eTthlangers may come in
the form of physical contraband, such as drugd),aasweapons hidden
in the packagé& Or the danger may come from the information itself
such as plans for escape or other information rdetrtal to prison

67. Id. at 664.

68. Id. at 684 (White, J., dissenting).
69. Id. at 668—70 (majority opinion).
70. Id. at 670.

71. Id.

72. For example, Judge Fletcher once argued in ginttEAmendment case that “a bare desire to
exact blood vengeance from the perpetrator of ragrharbored and nursed along over the course
of years and decades” is not a “legitimate pencklgjoal.” Ceja v. Stewart, 134 F.3d 1368, 1375
(9th Cir. 1998) (Fletcher, J., dissenting).

73. E.g., Crofton v. Roe, 170 F.3d 957, 960 (9th Cir. 1999
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security’® As a result, screening of prisoner mail for conierroutinely
upheld in the interests of prison secufty.

The same security concerns are not present in aokdetting.
Students are therefore free to bring whatever connrative materials
they wish to school without prior restraint, sulbjealy to subsequent
punishment if the material causes substantial ompes disruptior® A
mostly unbroken string of court decisions from theyday of the
underground newspaper movement uphold studentstsrigot only to
publish outside of school, but also to bring theiitings on campus with
the presumption of legitimacy.

2. Vulgarity

Most lower court opinions have interpretBdthel School District v.
Fraser® to mean that a school's “interest in teaching etisl the
boundaries of socially appropriate behavidjustifies punishment for
vulgarity or sexual innuendo delivered in inappiai@ school settings,
such as a salacious nomination speech deliverethgda school
assembly® One might expect that a prison, segregated byasdXilled
with adult convicted felons, would tolerate a mugigher level of
vulgarity and sexual content. Indeed, it is likeljpat prison
administrators let most instances of vulgar pris@peech slide without
taking disciplinary action. But when prison rulegsnst vulgarity exist
and are challenged, they are often upheld. For pbera prisoner who
complained that he was tired of “chickenshit rulestild be disciplined
for “vulgar or insolent language” in order to teaomates to comport
themselves in a decent, mature, and civii mafinévlore often,
however, curbs on prisoners’ vulgar speech areifiptst not for
educational or rehabilitative purposes, but becatfigbe risk that such
speech could erode discipline or lead to violereeeri if the speech

74. E.g., Procunier v. Martinez, 416 U.S. 396, 413 (1974).
75. E.g., Thornburgh v. Abbott, 490 U.S. 401, 404, 4153@)9

76. Burch v. Barker, 861 F.2d 1149, 1159 (9th Ca88). But seeBystrom v. Fridley High Sch.,
822 F.2d 747, 755 (8th Cir. 1987).

77. See, @., Thomas v. Bd. of Educ., 607 F.2d 1043, 1049-ZDCir. 1979); Shanley v. Ne.
Indep. Sch. Dist., 462 F.2d 960, 967—68 (5th (37 2); Scoville v. Bd. of Educ., 425 F.2d 10, 15
(7th Cir. 1970).

78. 478 U.S. 675 (1986).
79. 1d. at 681.

80. SeeCaplansupranote 54, al31-34;see alscChandler v. McMinnville Sch. Dist., 978 F.2d
524, 531-33 (9th Cir. 1992) (Goodwin, J., concigyin

81. Durkin v. Taylor, 444 F. Supp. 879, 880, 88(E/a. 1977).
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does not meet the constitutional definitions ofiterment or fighting
words). Thus, male inmates who direct vulgar orusély explicit
comments toward female prison staff may be punifhead prison
rules against vulgar language generally have bphald on their facé’

But the precedents are not unanimous on this p&ame courts
refuse to accept a prison’s assertions that prisgokgarity poses a
genuine security problem. McNamara v. Mood§* a prisoner wrote a
letter to his girlfriend speculating that the madm staff reading his
outgoing mail were masturbating and having sex wiits>> The Fifth
Circuit held that no genuine threat to prison sigwras at stake, only
disapproval of the prisoner's spe€€ilhe Eighth Circuit used similar
reasoning to overturn discipline of a prisoner witote a letter to his
brother complaining that the mailroom screener taaseetle-eyed bit—

. who enjoys reading people’s mail,” and whapéd “to read a
letter . . . talking dirty sh—, so she could go tlee bathroom and
masturbate® Because the intemperate language did not implicate
“security concerns® discipline for such a letter violated the First
Amendment® These cases may well be anomalies best explaingteb
fact that the vulgarities were contained in lettdiected outside the
prison, and not hurled orally in the face of pristaff in conditions that
might result in loss of face.

3. Defiance of Authority

The vulgar speech most likely to lead to prisortigithe is speech
directed at those in authority. The prison vulgaciises described above
probably have more to do with protecting prisorifstam challenges to
their authority than with protecting them from nhtigwords. Indeed,
one would read the advance sheets in vain to séarehcase in which a
prisoner is punished for vulgar speech directedaradther prisoner.

82. See, @., Jackson v. Onondaga County, 549 F. Supp. 2d ZTR(N.D.N.Y. 2008) (prisoner
calls guard “ugly” and uses profanity); Kirsch wafRklin, 897 F. Supp. 1173, 1175 (E.D. Wis.
1995) (prisoner propositions female staff); MujakidApao, 795 F. Supp. 1020, 1022 (D. Haw.
1992) (prisoner makes sexually explicit commentstadf nurse).

83. See, @., Gibbs v. King, 779 F.2d 1040, 1045 (5th Cir. 898Jstrak v. Fairman, 781 F.2d
573, 580 (7th Cir. 1986).

84. 606 F.2d 621 (5th Cir. 1979).

85. Id. at 623.

86. Id. at 624.

87. Loggins v. Delo, 999 F.2d 364, 365 (8th Cir. 3p@edactions in original).
88. Id. at 367.

89. Id.
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Schools, by comparison, are more likely to disolstudents for insults
against other students. (In recent years, morataitehas properly been
paid to the role of school staff in eradicatinguture of school bullying.
School discipline for this purpose is generally sidered proper, as
reflected in the fact that so few students botlergd to court to
challenge that sort of discipline.)

For a school or a prison to punish speech in defiaf authority is a
clear deviation from ordinary free speech pringpteat give special
protection to speech criticizing governmental arit@d® In addition,
speech aimed directly at government officials icgtes the First
Amendment right to petition for redress of grievesmicThe more clear it
is that a student (or a prisoner) is expressinglstantive point whose
political content can be readily perceived, the enfikely it is that a
court will overlook any vulgarity or insolence bmtains. Thus, students
who wore black armbands to protest a new schoasdecede stated a
claim® as did students who attempted to organize a bbyaot
school's annual chocolate sale for the same purfioSéudents are
allowed to wear t-shirts criticizing a school’sdjinary decision¥ and
to wear buttons supporting a striking teacher'oarthat read, “I'm not
listening, scab™ Courts have also upheld students’ rights to gather
signatures on actual petitiofrsBut if the student’s language veers into
threatening language not clearly aimed at airingvgnces, discipline
may still result®

On occasion, courts will also strike down prisosciline that has
potential to chill the expression of legitimateeyances. When a prison
issued an infraction against a prisoner for conmgtgi to a guard about
the guard’s refusal to accommodate the prisonésabdity, the prisoner

90. SeeHouston v. Hill, 482 U.S. 451, 453, 466-67 (1987ygt Amendment protects right to
verbally challenge police); Watts v. United Sta@®4 U.S. 705, 707-08 (1969) (First Amendment
protects political hyperbole that contains violenagery about shooting the President); N.Y. Times
v. Sullivan, 376 U.S. 254, 283 (1964) (First Ameriinprotects some false statements made about
public officers).

91. Lowry v. Watson Chapel Sch. Dist., 508 F. S#up713, 722 (E.D. Ark. 2007).

92. Hatter v. L.A. City High Sch. Dist., 452 F.2d%674 (9th Cir. 1971).

93. Latour v. Riverside Beaver Sch. Dist., No. Ci¥#:1076, 2005 WL 2106562, at *2—-3 (W.D.
Pa. Aug. 24, 2005).

94. Chandler v. McMinnville Sch. Dist., 978 F.2d 5826, 530 (9th Cir. 1992).

95. Pinard v. Clatskanie Sch. Dist., 467 F.3d 788, (Bth Cir. 2006)But seeWalker-Serrano v.
Leonard, 325 F.3d 412, 418 (3rd Cir. 2003) (no triigin elementary school students to circulate
petition).

96. Lovell v. Poway Unified Sch. Dist., 90 F.3d 3874 (9th Cir. 1996); J.S. v. Bethlehem Area
Sch. Dist., 807 A.2d 847, 869 (Pa. 2002).
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was found to state a triable free speech cfaim.another case, a prison
rule against using “hostile, sexual, abusive oedkening” language in
prison was upheld on its face, but was found tdato the First
Amendment as applied to an inmate grievance complgithat a guard
“shows her misuse of her authority and her psydfiodd disorder needs
attention.®® The prison vulgarity rule could not be used to ipln
criticism of government agents. “Prisoners shoudd dtlowed to file
grievances within the prison system without feabeig sanctioned for
an unhappy choice of words, except to the exteat fthe words
include] criminal threats®® More typical, however, are cases upholding
discipline against insolent prisoner spe&th.

4. Decisions with No Control Group

The speech that tends to be restricted in schawbtisiecessarily the
same speech that tends to be restricted in prigiamy of the prison
speech cases, for example, deal with restrictionsnmil delivery
between prisoners and outsid€YsNo school speech cases address this
guestion, since students do not receive their atafichool. Cases that
refuse to recognize a right of the press to ent&sop grounds to
interview prisoners? have no counterpart at school, since journalists
may interview students at home. In the other dimactprisons tend not
to sponsor newspapers staffed by prisoners, sc tigerno prison
counterpart toHazelwood® And because most prisons do not allow
internet access, there have yet to be reportedsidesi involving
discipline for prisoners’ online speech, in conttasthe growing docket
of student internet speech ca&¥s.

Even when imposing discipline for a similar reagsuch as vulgarity
or insolence), school and prison administrators rhaye different
thresholds for action. For example, the precedawien found a higher
rate of cases upholding the right to challengeitirtginal officials in a

97. Hargis v. Foster, 312 F.3d 404, 408 (9th Cia2(qFletcher, J.).

98. Bradley v. Hall, 64 F.3d 1276, 1278 (9th Cir93%

99. Id. at 1279 (quoting Bradley v. Hall, 911 F. Supp6 4450 (D. Or. 1994)).

100. E.g., In re Parmelee, 115 Wash. App. 273, 287, 63 P.3d 800(GDApp. 2003).

101. See, @., Beard v. Banks, 548 U.S. 521 (2006); ThornbwghAbbott, 490 U.S. 401 (1989);
Turner v. Safley, 482 U.S. 78 (1987); ProcunieMartinez, 416 U.S. 396 (1974).

102. See, @., Houchins v. KQED, Inc., 438 U.S. 1 (1978); PellProcunier, 417 U.S. 817
(1974); Saxbe v. Wash. Post Co., 417 U.S. 843 (1974

103. SeeHazelwood Sch. Dist. v. Kuhimeier, 484 U.S. 2608@p In the absence of internal
outlets, some prisoners contribute material toidatpublicationsSee alsd@Calvert,supranote 42.

104. SeeCaplansupranote 54; Papandresipranote 5.
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school setting than in a prison setting. This migbtseen as evidence
that courts are more interested in protecting sttsdeights to this type
of speech. However, it could also mean that theeskmal protection
applies, but that school administrators with a lowelerance for
disobedience are more likely to violate it.

We are left to conduct thought experiments to tndéetermine how
courts would resolve directly comparable caseséaswhere they have
not arisen on their own. For example, there doappiear to be any cases
involving prisoners disciplined underhMorsetype rule barring speech
that could be interpreted as advocating illegagduge'® This is most
likely because prison administrators have biggar fo fry. But | predict
most courts would uphold such discipline if a wardeere to argue that
legitimate penological interests existed, suchhasdtate’s interests in
lowering in-prison demand for contraband and inomsing drug
abusers. Similarly, a hypothetical prison-sponsanedspaper would
likely be subject to at least as much editorialsceship as a school-
sponsored newspaper.

C. Differences in Judicial Deference

The most visible difference between school andoprispeech cases
may be found in their discussions of judicial defare. Although the
comparison is by necessity impressionistic, cosgem to place far
more emphasis on deference to institutional authoricases involving

prisons and comparatively less in cases involvaipels:®

1. Scope of Deference

When explaining why prisoners’ rights receive Igsetection than

105. SeeMorse v. Frederick, 551 U.S. 393 (2007).

106. One author’s impressionistic sense is thatdtifference courts show to prison and school
administrators are roughly congruent. Scott Mo&gluctant Judicial Factfinding: When
Minimalism and Judicial Modesty Go Too F&2 SATTLE U. L. REv. 549, 554-59 (2009). For its
part, Congress seems to believe judicial deferémoeore important in prisoner rights cases. The
Prison Litigation Reform Act of 1995 was aimed dfieally at the perceived problem of
insufficient judicial deference to prison adminggtrs, and imposes both procedural and substantive
requirements that make it harder for a court te mila prison conditions case. Pub. L. No. 104-134,
110 Stat. 1321-71 (codified at 42 U.S.C. § 1997€¢g)(2006)). No similar statute limits the ability
of courts to hear constitutional complaints of stud. Indeed, several statutes expressly authorize
judicial review of educational decisiorSeelndividuals with Disabilities Education Act, 20 &IC.

§ 1400 (2006); Title IX of the Education Amendmenfs1972, 20 U.S.C. § 1681 (2006); Equal
Access Act, 20 U.S.C. § 4071 (2006ge generallyAaron H. CaplanStretching the Equal Access
Act Beyond Equal Accesa? FATTLE U. L. Rev. 273, 300-01 (2004) (discussing the congressional
choice to create a cause of action within the Edaakss Act).
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those of non-incarcerated persons, courts veryiéetly turn to theories
of judicial deference. The Supreme Court has stdted “prison
administrators . .. and not the courts, [are] taken the difficult
judgments concerning institutional operatioHf¥.’Prison management
decisions “are peculiarly within the province andfpssional expertise
of corrections officials, and, in the absence dissantial evidence in the
record to indicate that the officials have exagtpetaheir response to
these considerations, courts should ordinarily dete their expert
judgment in such matters®®

By contrast, overt statements about deferencehtoa@dministrators
are harder to find. Perhaps the most extendedteaéfonstill an ethic of
deference came in Justice Frankfurter's opinioMinersville School
District v. Gobitis'® which asserted that “the courtroom is not the aren
for debating issues of educational poli¢i£ This view was rejected by a
majority of the Court wherGobitis was overturned byVest Virginia
State Board of Education Barnetté'! only three years later:

The [Constitution] protects the citizen against 8tate itself and
all of its creatures—Boards of Education not exedptThese
have, of course, important, delicate, and highlgcditionary
functions, but none that they may not perform witttie limits
of the Bill of Rights. That they are educating theung for
citizenship is reason for scrupulous [judicial] texdion of
Constitutional freedoms of the individual, if weeanot to
strangle the free mind at its source and teachhytutliscount
important principles of our government as mereifpidés:*?
Justice Frankfurter’s cries for deference to schambrhinistrators were
relegated to a fretful dissent Barnettg''® and no subsequent Supreme
Court decision about student speech rights hasitegkstit at similar
length or intensity.
The closest the Supreme Court has come to a rendisegssion of

deference to school administrators®od v. Strickland** which held

107. Jones v. N.C. Prisoners’ Labor Union, Inc., 433. 119, 128 (1977).

108. Pell v. Procunier, 417 U.S. 817, 827 (1974). ¢tber statements about the importance of
deference to prison officials, s&eard v Banks 548 U.S. 521, 528 (2006Qverton v Bazzetta
539 U.S. 126, 132 (2003procunier v Martinez 416 U.S. 396, 404-05 (1974).

109. 310 U.S. 586 (1940).

110. Id. at 598.

111. 319 U.S. 624 (1943).

112. Id. at 637.

113. See idat 656-58 (Frankfurter, J., dissenting).
114. 420 U.S. 308 (1975).
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that federal courts should not be in the busindssoaecting school
districts’ errors of interpretation of their ownsdiplinary regulation$'®
At the same time, the majority made clear that moil@r deference
would be forthcoming where a student’s allegatitrse to the level of
violations of specific constitutional guarante&$.”"A partial dissent
complained that the Court “appears to impose adnigtandard of care
upon public school officials, sued under § 1983&nthhat heretofore
required of any other official:*’

Language about deference in modern school speeniog usually
takes the form of a quick aside, while the mairutois elsewhere. For
example,Bethel mentions that punishment of student speech “ptpper
rests with the school board® but the overall tenor of the opinion is a
condemnation of Fraser’s off-color nomination sjpeand praise for the
decision to punish it. SimilarljMorse mentions that the principal had to
make a split-second decision whether to punisistha@ents who hoisted
the BONG HITS 4 JESUS bannét,but the discussion is more in the
nature of a qualified immunity analysis than togest that the court was
declining to decide whether the banner meritedghunent. The primary
impression left by most recent cases is not so nthahthe Court is
deferring to school disciplinary decisions, butttivagrees with thertf

2. Reasons for Deference

School and prison opinions also express differéewvs about why
deference is appropriate. The prison cases assgumants that are
familiar from any setting where judges do not wistoverturn decisions
of other governmental entities. Prisons are creataf the legislative
and executive branches, these opinions say, saetdefe should be

115. Id. at 326.
116. Id.
117. Id. at 327 (Powell, J., dissenting in part).

118. 478 U.S. 675, 683 (1986). A similar pattern banseen irHazelwood where the court’s
opinion seems more interested in expressing agremih the censorship decision than with
elaborating on the “oft-expressed view that thecation of the Nation's youth is primarily the
responsibility of parents, teachers, and statelacal school officials, and not of federal judges.”
484 U.S. 260, 273 (1988).

119. Morse v. Frederick, 551 U.S. 393, 410 (2007).

120. On the distinction between deference and agmeensee Paul HorwitZThree Faces of
Deference 83 NOTREDAME L. REV. 1061, 1072-78 (2008). Interestingly, there idiszussion of
deference in the series of cases reviewing schffiolads’ decisions to allow or disallow access to
school grounds for expressive purpossseGood News Club v. Milford Cent. Sch. Dist., 533 U.S
98 (2001); Lamb’s Chapel v. Ctr. Moriches Uniond-ch. Dist., 508 U.S. 384 (1993); Westside
Cmty. Bd. of Educ. v. Mergens, 496 U.S. 226 (1990).
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afforded out of respect for separation of powé&r§Vhere state prisons
are involved, federal courts should defer for reasaf federalism?® Or
whelg3 push comes to shove, managing prisons is wingil the court’s
job.

But beyond these standard arguments for judicidérdace, one
justification is voiced more regularly and with gter pride of place than
any of the others: running a prison is difficulthel task involves
“Herculean obstacles” that “are too apparent toravarexplication.***
As a result, “the problems of prisons in America& aomplex and
intractable.*®® The sheer difficulty of the task is commonly désed as
the primary reason for judicial deference:

[T]he problems that arise in the day-to-day operatdf a

corrections facility are not susceptible of eashtions. Prison
administrators therefore should be accorded widgira

deference in the adoption and execution of poliaies practices
that in their judgment are needed to preservernatesrder and
discipline and to maintain institutional security.

Deference is considered appropriate because “cauetdl equipped
to deal with” the difficulty of prison manageméntThe task is so hard,
in fact, that “[jjudicial scrutiny of prisoner refstions is an endeavor
fraught with peril.*?® By contrast, the difficulty of the school
disciplinarian’s job is virtually never raised as jastification for
deference even in those school speech opinionartbation deference
as a virtue.

Is it really true that running a prison is so minetrder than running a
school? Or that it is so much more foreign to thgeetise of the judge?
Of all executive functions, running the prison mag the one most
closely connected to the judicial role, as the troom is a necessary
gateway to incarceration. Even if running a prisaare uniquely
difficult, deciding cases and controversies in whibe parties may be
engaged in complex or difficult tasks is a standzad of a judge’s job.

121. Turner v. Safley, 482 U.S. 78, 85 (1987).
122. Sandin v. Conner, 515 U.S. 472, 482 (1995).

123. Id. at 482 (decrying “the involvement of federal dsuin the day-to-day management of
prisons, often squandering judicial resources Viitle offsetting benefit to anyone”)furner, 482
U.S. at 84; Procunier v. Martinez, 416 U.S. 396 @074).

124. Procunier, 416 U.S. at 404.

125. Id. at 404-05.

126. Bell v. Wolfish, 441 U.S. 520, 547 (1974&e alsolurner, 482 U.S. at 84.
127. Jones v. N.C. Prisoners’ Labor Union, Inc., 433. 119, 126 (1977).
128. Beard v. Banks, 548 U.S. 521, 536 (2006) (Ttemha concurring).
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To take but one example, a senior judge on thehN@itcuit might,
throughout her career, decide cases involving slifloult endeavors as
wildlife management?® human resources managemeéhior computer
cryptography®*

| suspect that the palpably different volume andtent of deference
language in school and prison cases may flow frbenreeds of yet
another institution: the judiciary itself. Prisoreases are less appealing
to adjudicate than student cases. Much of this stBom the vastly
greater volume of prisoner litigation. Althoughgwin speech cases were
not tracked separately, 32.3% of all civil appdalghe Ninth Circuit
Court of Appeals in 2008 involved prisonéts.This far outstrips
appeals brought by other private parti€sAt the trial court level,
federal judicial districts that are home to largésgn populations can
expect even more: for the Eastern District of @afifa, prisoner
petitions amount to 41.6% of the district’s totake load> By contrast,
student-rights litigation is such a small portidntlee case load that the
Ninth Circuit does not bother to track it sepanatel

Consider the litigation obstacles and incentives éach group.
Except in unusual circumstances, school disciplorespeech tends to
be short-term suspension from school. A studenetupgh a school’s
disciplinary proceedings is ordinarily not able ¢dsess over the
grievance too much, as the rest of life competastifie student’s
attention. Students are unlikely to litigate with@upport from their
families, and families have many reasons not t@alase into litigation:
parents may agree with the discipline; job and Ffanabligations
compete for parents’ available time; and parenty marry that one
child’s litigation might adversely affect relatidnps for other children
still enrolled in the school system. Then therénhis out-of-pocket cost:
hiring a lawyer is a practical necessity for stud&ghts litigation, as the

129. Natural Res. Def. Council, Inc. v. Winter, 51.8d 658 (9th Cir. 2008) (Fletcher, Jgy'd,
555 U.S. __, 129 S. Ct. 365 (2008).

130. Johnson v. Transp. Agency of Santa Clara Coumy F.2d 752 (9th Cir. 1984) (Fletcher,
J.),aff'd, 480 U.S. 616 (1987).

131. Bernstein v. U.S. Dept. of Justice, 176 F.3821{9th Cir. 1999) (Fletcher, J.). Judge
Fletcher so excelled in the art and science oftography that a writer said of her: “Judge Fletcher
was a cypherpunk in robes!"T8PHEN LEVY, CRYPTO. HOow THE CODE REBELS BEAT THE
GOVERNMENT 302 (2001).

132. NNTH CIRcUIT COURT OF APPEALS UNITED STATES COURTS 2008 ANNUAL REPORT 41
(2008) [hereinafter ANUAL REPORT|, available at http://www.ce9.uscourts.gov/publications/
AnnualReport2008.pdf.

133. 1d. at 42.

134. Circuit Responds to Influx of Prisoner Petitioirsid. at 23.
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students themselves do not have the maturity orlébel training to
represent themselves.

A prisoner with a grievance, on the other hand, glesty of time to
focus on the injury, as daily prison life offersr feewer attractive
distractions. There is less need to obtain coutsmlause the prisoner
has ample time to work on briefs and there may big-wyiters in
residence to provide pointerS. The prison litigant need not enlist
family members as allies, and there is no reasowday that the
litigation could damage otherwise valuable ongoiatationships with
prison authorities. Although the Prison Litigati®eform Act imposes
some procedural hurdles, in forma pauperis statussiially granted so
filing fees are not a barrier. Overall, other thiwe time and effort
involved, there is little downside to litigatingideed, the litigation can
provide some much-needed direction and purposthéoprisoner. (I do
not mean to suggest that cases brought by priscaersinherently
meritless, only to explain why prisoner litigatigneatly outhnumbers
student litigation, even though students outnunpioisoners.)

In light of these realities, many judges will urgtandably feel that
adjudicating prisoner claims is less enjoyable thdjudicating student
claims. The prisoner cases present a never-entieans of low-priority
decisions that take time away from more interesfarg. As a group,
they blend together and lack a sense of drama.bFieés tend to be
amateur at best, baffling at worst, and some omthmay even be
handwritten*® Oral argument presents logistical headaches. Byrast,
student cases are a novelty, a break from the almgiase load. The
parties are represented by counsel. All of thoselwed in deciding the
case (including the court staff and judicial clgr&an relate to the facts,
through memories of their own student years, osehaf their children.
The press may be interested in the dispute. Oyesaliool cases are
much more fun to decide. All of this matters wherdmes to judicial
deference. Deferring to prison authorities is anaetive option when
dealing with a large group of tedious cases whadame one would
like to reduce. Deferring to school authorities sid#tle more than
remove a tiny number of attractive cases from tekei.

135. Rules forbidding prisoners from helping eacleotwith their legal documents are
unconstitutional,Johnson vAvery 393 U.S. 483, 490 (1969), but a prison need reste special
exemptions to otherwise valid rules in order tdliiate such assistanc8haw v Murphy, 532 U.S.
223, 231 (2001).

136. According to the Ninth Circuit's Annual Repditost prisoner petitions are filed pro se, or
without benefit of counsel, and generally requirgrentime and effort to procesCircuit Responds
to Influx of Prisoner Petitionsn ANNUAL REPORT, supranote 132, at 23.
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Even if my musings about the willingness of couatsise deference
doctrines as a method of docket control are wrohgre remains one
other factor that may explain why school and prisases are written
differently. The main audience for prisoner speepmions (in addition
to the parties, counsel, and other judges) wilplisoners eager to use a
favorable opinion as ammunition in support of pttdriuture litigation.
By contrast, the readers of student speech opiniatgde (in addition
to the parties, judges, and lawyers) other studendtiscators, and—if the
opinion draws press attention—the general publiest cases feel like
teaching moments, a fact that may explain why soynszhool speech
opinions devote considerable attention to desailtie court’s vision of
public education. The public, moreover, is accustiito the notion that
courts will rule on the merits of school-relatedplites. Even without
formal legal training, many citizens know that t&aipreme Court
ordered desegregation of the school8iown v. Board of Educatiof
and that it forbade government-sponsored prayschmols in the early
1960s™*® The public expects a decision. For this audietieedeference
message—"it's not our job"—will be far less persuas

. HOW COURTS VIEW THE INSTITUTIONS

Part | explained that courts afford less constindl protection to
speech within schools and prisons than to speedodiety at large.
Part Il documented subtle but persistent differenoethe speech rules
for these two institutions. This Part asks whatisit about those
institutions—at least as judges perceive them—ihigiht create those
patterns.

A. Schools

Supreme Court decisions involving the speech rightsublic school
students seem to take affirmative delight in exmlug upon the
purpose of the public school. The flag salute caeke early 1940s—
Gobitis and Barnette—nicely reveal how a court’'s beliefs about an
institution will affect the law it applies to thestitution.

The Court first considered the speech rights oflipidzhool students
in a pair of cases in which Jehovah’s Witnessesedireligious
objections to reciting the Pledge of Allegiance.Gobitis, the Court

137. 347 U.S. 483 (1954).

138. SeeSch. Dist. of Abington Twp. v. Schempp, 374 U.@3 21962); Engel v. Vitale, 370 U.S.
421 (1961).
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voted eight to one to uphold the expulsion of Wstehildren from their
Pennsylvania public school for their refusal toiteethe Pledgé®® The
Court acknowledged that reasonable people miglatgdee on whether
mandatory recitation of the Pledge is a good itheid asserted that “the
courtroom is not the arena for debating issuesdatational policy.**
Although it professed not to take sides in curacuhatters, the majority
opinion in fact endorsed a very specific vision tbe educational
mission, in which the highest purpose of publicagdhs to instill an
ethic of patriotic conformity?* The majority observed that the time
children spend in school constitutes “the formatperiod in the
development of citizenship,” and that the schooial is to prepare
youth to become citizens of a democratic soci&tflhe majority also
believed that “[t]he ultimate foundation of a freeciety is the binding
tie of cohesive sentiment® and that without a “unifying
sentiment . . . there can ultimately be no libertf&* Hence, freedom
requires a population that has been thoroughlyaelan conformity.

Having identified inculcation of “cohesive sentinieas the purpose
of a school, it was simple enough for the Courtctmclude that
mandatory recitation of the Pledge of Allegiancesva&ceptable, even
preferred. The Pledge is simply one of “those cdsipos which
necessarily pervade so much of the educationalepsot® Allowing
exceptions for religious or conscientious objecttrgght introduce
elements of difficulty into the school disciplifend] might cast doubts
in the minds of the other children which would tlsmiwves weaken the
effect of the exercise®® In the majority’s view, instilling unified
sentiments was so crucial that anything that mfghst doubts” about
the validity of those sentiments should be expunged

Gobitisdrew national attention to the nonconformity of tkehovah'’s
Witnesses, and pressures mounted to make them roonfsssaults,
kidnappings, lynchings, and even torture of Witess®ccurred in

139. Minersville Sch. Dist. v. Gobitis, 310 U.S. 5881-92, 600 (1940). For more information,
see Vincent Blasi & Seana V. Shiffrithe Story ofWest Virginia State Board of Education v.
Barnette The Pledge of Allegiance and the Freedom of ThougONSTITUTIONAL LAW STORIES
433 (Michael C. Dorf. ed., 2004).

140. Gobitis 310 U.S. at 598.
141. Id.

142. Id.

143. Id. at 596.

144. |d. at 597.

145. Id. at 598.

146. Id. at 600.
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several state¥’ In one instance, a perpetrator reportedly toldcpahat
Witnesses were being run out of town because 4tihetraitors—the
Supreme Court says so. Ain't you heard®’Some states enacted
statutes requiring a flag salute in all public smhpeven if the matter
had previously been left to local control. Amongdé states was West
Virginia, whose 1941 statute was to be enforceaxpelling objecting
students from school, declaring them delinquentd galing their
parents:*

Although much popular sentiment favored mandattag Balutes in
public schools, sizable portions of public opini@md particularly elite
opinion) had turned against the@obitis had not been well received by
scholarly legal commentatol¥. The persecution of Witnesses—
unmentioned irBarnette—surely left a sour taste in the mouths of some
justices, and inJones v. City of Opelik&" another case involving the
speech rights of Jehovah’s Witnesses, three Jasttaged that they now
believed Gobitis had been wrongly decidétdf. Emboldened by these
developments, several state courts declined toovioliGobitis®®®
Furthermore, the nation’s entry into World War ltompted soul-
searching over the nature of American democracgoaspared to the
fascist states we were fighting overseas. In J@4@ 1Congress passed a
statute recognizing a set of best practices fourwaky respect towards
the flag, including the method for saluting thegfland reciting the
Pledge’® When Congress realized that the preferred metticzhlate
bore an uncomfortable resemblance to the gesturg®ase-stepping
Nazis, Figure 2, Congress amended the law to its current form, where

147. Blasi & Shiffrin,supranote 139, at 443-45.

148. Id. at 445 & n.61 (quoting MA\WN FRANCIS PETERS JUDGING JEHOVAH'S WITNESSES
RELIGIOUS PERSECUTION AND THEDAWN OF THERIGHTS REVOLUTION 79 (2000)).

149. W. Va. State Bd. of Educ. v. Barnette, 319 B3, 629 & nn.5-8 (1943) (citing WA.
CODE §§ 1847,1851,4904(4) (Supp. 1941)).

150. See, @., id. at 635 n.15 (citing a series of disapproving atidtom, among others, the law
reviews of Fordham University, New York Universit{ashington University, and the University
of Michigan).

151. 316 U.S. 584 (1942).

152. Id. at 624 (Black, J., dissenting).

153. State court cases departing fr@obitis include Bolling v. Superior Court for Clallam
County 16 Wash. 2d 373, 379-82, 133 P.2d 803, 806—-0&3(18ndState v Smith 127 P.2d 518,
521-22 (Kan. 1942).

154. Act of June 22, 1942, Pub. L. No. 77-623, 58 377 (1942). “[T]he pledge of allegiance to
the flag . . . [should] be rendered by standindhlite right hand over the heart; extending thetrigh
hand, palm upward, toward the flag at the wordghtflag’ and holding this position until the end,
when the hand drops to the sidiel”’ § 7.
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the hand remains over the heédrtThe stage was thus set for the
Supreme Court’'s six-to-three decisionWest Virginia State Board of
Education v. Barnett&®

Figure 2 School children in Hawaii salute the flag, Mar@+1.

Like Gobitis before it, the majority opinion iBarnettetook efforts to
express a vision for public education. The starpogt was the same,
namely that a school's purpose is “educating theungo for
citizenship.*® But Barnette rejected the notion that unthinking
conformists made good citizens. To the contrarytridy American
educational system would cultivate “intellectuadindualism” and
“rich cultural diversities,” and these can thrivalyo where there is
“freedom to differ.**® Schools may not “strangle the free mind at its
source” or “teach youth to discount important piphes of our
government [such as freedom of speech] as meri¢uples. ™ National

155. Act of Dec. 22, 1942, Pub. L. No. 77-829, 56tSt074 (codified at 4 U.S.C. § 4 (2006)).
“[Tlhe pledge of allegiance to the flag . . . [shdjbe rendered by standing with the right handrove
the heart.d. § 7.

156. 319 U.S. 624 (1943).
157. 1d. at 637.

158. Id. at 641-42.

159. Id. at 637.
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unity may be encouraged “by persuasion and exampla’ not
commanded by force of laf®’ Indeed, “history indicates a
disappointing and disastrous end” for systems dficially disciplined
uniformity.”*** The Court was aware of the rigid educational sysie
Nazi Germany and saw no reason to emulate “thefdilstg efforts of
our present totalitarian enemie§”The danger to national security lay
not in insufficient conformity: it lay in confornyititself.

With Barnetteexpressing a vision of public education diameliyca
opposed to the one fBobitis it is no surprise thaBarnettereached the
opposite legal conclusion: schools are constitatigrrequired to allow
dissenting students to opt out of the pletfdélhis remains the law
today.

As | have described in more detail elsewHéteschool cases in the
decades afteBarnette followed a similar pattern in which a court's
beliefs about education drove its legal conclusicfise majority in
Tinker rejected the notion that “foster[ing] a homogenepeasple” was
a legitimate purpose of a public schd8l.Echoing Barnette the
majority stated that “[ijn our system, state-opedaschools may not be
enclaves of totalitarianism® Instead, “[tlhe Nation’s future depends
upon leaders trained through wide exposure to ribfauist exchange of
ideas which discovers truth ‘out of a multitudetafgues, [rather] than
through any kind of authoritative selection®” This view of the
educational institution results in a (comparatiyegpeech-protective
rule.

By contrast, the majority irBethel believed that preparation for
citizenship required a school to “inculcate the itealand manners of
civility as values in themselves conducive to happs and as
indispensable to the practice of self-governmenthan community and
the nation.*®® Thus, a school has an “interest in teaching stisdée
boundaries of socially appropriate behavi$f.”This interest may

160. Id. at 640.

161. Id. at 637.

162. Id. at 641.

163. See idat 642.

164. Caplansupranote 60.

165. 393 U.S. 503, 511 (1969) (quoting Meyer v. Meka, 262 U.S. 390, 402 (1923)).
166. Id. at 511.

167. Id. at 512 (quoting Keyishian v. Bd. of Regents, 385.U589, 603 (1967)).

168. 478 U.S. 675, 681 (1986) (quotingARLES A. BEARD & MARY R. BEARD, THE BEARDS
NEW BASIC HISTORY OF THEUNITED STATES 228 (William Beard ed., rev. 1968) (1944)).

169. Id.
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properly express itself in punishment of a studerio delivers a
salacious speech at a school assemblgrse involved a similarly

constricted view of the purpose of a school. Thgntg never proposed
what the purpose of a school might be, or what tfjpatizenship would
result from a good public education. The Court saity that schools
should “protect those entrusted to their care ftbm dangers of drug
abuse,*”® and “safeguard those entrusted to their care Speech that
can reasonably be regarded as encouraging illegal use.*”* Where

these are the only stated goals for a school, @ aghinst pro-drug
speech is inevitable.

B. Prisons

It is tempting to describe a macro-level rhythm the Supreme
Court’s prison speech cases resembling the drapatidulum swing of
the school speech cases (fr@ubitis to Barnetteand Tinker, and then
back toBethe] Hazelwood and Morsg. This prison speech narrative
would begin before the rights revolution, when ¢s@dopted a “hands-
off” attitude to prisoner litigation’? with some courts explicitly viewing
prisoners as “slave[s] of the State” without claorindividual rights."
Procunier v. Martinez repudiated this extreme view, making it the
Tinker of prison speech cases. The liberalizing visionPobcunier,
however, was expressly reversed Byrner and its reasonableness
standard. While valid in its general outlines, thisson speech narrative
creates an illusion of greater change than actwaburred. It ignores
that Procunier did not push the pendulum very far in the directaf
free speech for prisoners within the institutiondas a resulfTurner
did not have very far to push back.

The issue irProcunierwas a prison’s ability to censor mail sent by
prisoners to persons outside the institution. Thpr&me Court found
“no occasion to consider the extent to which arnviddal's right to free
speech survives incarceration” because the caskcatgul the speech
rights of free persons outside the pris6h‘Whatever the status of a
prisoner’s claim to uncensored correspondence withoutsider, it is

170. Morse v. Frederick, 551 U.S. 393, 408 (2007).
171. 1d. at 397.

172. Shaw v. Murphy, 532 U.S. 223, 228 (2001) (qwpfProcunier v. Martinez, 416 U.S. 396,
404 (1974)).

173. 1d. (quoting Jones v. N.C. Prisoners’ Labor Uniomw, 1433 U.S. 119, 139 (1977) (Marshall,
J., dissenting)).

174. Procunier, 416 U.S. at 408.
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plain that the latter’s interest is grounded in tfiest Amendment’'s
guarantee of freedom of speecf”To uphold the rights of non-
prisonersProcunierinvalidated prison rules that would censor letters
outsiders that “unduly complain[ed]” or criticizaatison staff,’® and
required the creation of procedures to challengiéceasorshipg.” Later
cases disavowed some of the precise language umsderocunier
(primarily regarding a prison’s need to show thatmail censorship is
“no greater than is necessary or essential” to esetimportant”
government interestd) as a standard by which to judge speech within a
prison, but Procuniets actual holdings regarding outside
communications remain good |&W.For prisoners’ speech within the
institution that does not implicate the speechtdgif non-incarcerated
persons, the Court has never supplied more protedtian found in
Turner.

If the changing constitutional rules for studeneegh flow from
changes in judicial perceptions of school as atituti®n (as seen in the
comparison ofGobitis and Barnettg, does the prevailing stasis in
constitutional rules for prisoner speech reflectsiailar lack of
movement in judicial perceptions of prisons asitasbns? This seems
to be the case. There is remarkable consensus tag fpurposes of a
prison. Its functions are retribution, incapacdaatikeeping the prisoner
off the streets for the duration of the senteri®jeterrence (dissuading
the prisoner and others from committing crimes he future), and
rehabilitation (improving the prisonel' These interests are routinely
recited together. There is no pendulum here, omigretellation of fixed
stars.

One could imagine a scenario where the relativeghteof these
penological interests might vary over time, perhajfit rehabilitation
taking on a greater role in some historical perithds others. Although
conceivable, this movement is not reflected in o Court opinions.
Consistently over time, rehabilitation is of secarndimportance. Many
opinions do not mention rehabilitation at all whisting the purposes of
incarceration. For example, the portion Tairner that struck down a

175. 1d.

176. Id. at 415-16.

177.1d. at 417-19.

178. Id. at 413-14.

179. SeeThornburgh v. Abbott, 490 U.S. 401, 410-12 (1989).

180. E.g., Procunier, 416 U.S. at 426 (Marshall, J., concurring) (“Brisvalls serve not merely to
restrain offenders but also to isolate them.”).

181. Wolff v. McDonnell, 418 U.S. 539, 562-63 (19.74)
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prison regulation forbidding prisoners from gettingarried made no
mention of any potential rehabilitative purposettin@arriage might
serve'® And when rehabilitative interests are acknowleddbdy will
be trumped by any legitimate assertion of the sgcoonsiderations that
are necessary for punishment and incapacitaffdndeed, if an opinion
by a Supreme Court Justice elevates rehabilitatioa decisive place,
the chances are good that it is a disS¥nt.

With such a solid judicial consensus behind theppses of a prison,
it is perhaps not surprising that the constitutiospeech rules for
prisoners have not changed much either. Howeverdifterent
comparison—between prisons and jails—sheds lighthenjudiciary’s
understanding of penal institutions.

C. Schools as Jails

Prisons house convicted felons serving their seetenJails house
detainees being held for trial (along with somevictied misdemeanants
serving short sentences). The leading case onights rof detainees is
Bell v. Wolfis® which explained that because pretrial detainees ar
innocent until proven guilty, they have a “right tee free from
punishment*®® even though they are not free from physical restia
the form of incarceratiolf’ The state may take measures necessary to
ensure detainees’ appearance at trial and may eslfwrce measures
necessary for the security and safety of the tgcfif But detainees are,
at least in theory, to be treated better than abedi felons when it
comes to punitive regulations.

The distinction between prison and jail is clearést Fourth
Amendment cases challenging searches or seizutlgig Wie institution.
DNA may be routinely collected from some categoridésconvicted

182. 482 U.S. 78, 95-96 (1987).

183. E.g., Procunier, 416 U.S. at 412—-13 (“While the weight of professil opinion seems to be
that inmate freedom to correspond with outsidersaades rather than retards the goal of
rehabilitation, the legitimate governmental intériesthe order and security of penal institutions
justifies the imposition of certain restraints amate correspondence.”).

184. E.g., Beard v. Banks, 548 U.S. 521, 548 (2006) (Stevén dissenting); Meachum v. Fano,
423 U.S. 215, 234 (1976) (Stevens, J., dissenting).

185. 441 U.S. 520 (1979).
186. Id. at 534.
187. See idat 535—-40.

188.1d. at 540; see alsoBlock v. Rutherford, 468 U.S. 576, 589-91 (1984pholding
suspicionless searches of jail cells similar teséhoonducted on prison cells).
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felons’® but not from pretrial detaineé¥. Strip searches and even
body-cavity searches in prisons are generally atbwwithout
individualized suspicio®’* but in jails such searches may only be
performed upon a showing of individualized suspicibat the detainee
is concealing contrabarttf

Occasionally, one sees a judicial opinion in a spamse that reveals
a similar sensitivity to the different institutidrfanctions of prisons and
jails. Mauro v. Arpaid® involved a rule at the Maricopa County Jail in
Phoenix, Arizona banning delivery of any magazingmtaining
nudity** Judge Fletcher’s opinion for the panel concludet the rule
was overbroad (reaching even medical photographstistic nudes that
one might find in an art history magazine), anddaenot reasonably
related to a legitimate pedagogical concern ufdener®®> An en banc
panel reversed, drawing a dissent from Judge Kd&infwhich Judge
Fletcher joined in parf® This dissent pointed out that the inmates in this
case were pretrial detainees in a jail and not icoed felons in a
prison®®’ There was substantial evidence in the record tietanti-
nudity rule was imposed for the punitive purposanaking detention
more onerou$® If that motive proved to be true, the speech ie&in
would be an improper punitive measure for a jaigreif it might be
allowed within a prison®®

The dissent from the en banc opinion Mauro reveals how
sensitivity to institutional purposes should affékae applicable legal
rules. It also raises a disquieting question: peshechool speech fares
better than prison speech only insofar as schedemble jails. Like a
jail, a school holds a population that is, if naitg imprisoned, not quite
free either.

189. E.g., Rise v. Oregon, 59 F.3d 1556, 1562 (9th Cir5)%Bletcher, J.).
190. E.g., Friedman v. Boucher, 580 F.3d 847, 85657 (9th2D09).
191. E.g., Michenfelder v. Sumner, 860 F.2d 328, 332—-38 (9t. 1988) (Fletcher, J.).

192. Hartline v. Gallo, 546 F.3d 95, 100 (2d Cir08) Kennedy v. L.A. Police Dep’t, 901 F.2d
702, 713-14 (9th Cir. 1989%ut seePowell v. Barrett, 541 F.3d 1298, 1302 (11th 2008).

193. 147 F.3d 1137 (9th Cir. 1998) (Fletcher,i2y,d en banc188 F.3d 1054 (9th Cir. 1999).
194. Id. at 1138.
195. Id. at 1140-41.

196. Mauro, 188 F.3d at 1063 ccordJones v. Salt Lake County, 503 F.3d 1147, 115%16th
Cir. 2007) (upholding a jail's ban on sexually égjlpublications).

197. Mauro, 188 F.3d at 1067-70 (Kleinfeld, J., dissenting).
198. Id. at 1067.
199. See idat 1067-70.
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This potential link between jails and schools beesmlearer if we
consider how the Fourth Amendment applies in pufdticools. Just as
Tinker held that First Amendment free speech rights emisthool (but
in modified form),New Jersey v. T.L.&° held that Fourth Amendment
search-and-seizure rights also exist in school @g#in in modified
form).2°* Searches by school officials are not subject ® warrant
requirement® and in the case of drug tests for student athls&ssches
may be performed without individualized suspicidn justified by
“special needs®®

The Supreme Court recently heldSafford Unified School District v.
Redding® that a school violated the Fourth Amendment whestrip
searched a junior high school girl to see if shes Wwiling ibuprofen
tablets’® Strip searches are not per se violations of thertRo
Amendment, the Court said, but they require indigiczed suspicion
and must be limited in scop®.The majority did not analogize directly
to the rules for strip searches in jails, but thmel eesult is similar.
(Justice Thomas'’s opinion unapologetically compdhedstrip search in
Reddingto that inBell v. Wolfish)?*’

When Vernonia School District v. Actd# approved a random drug
testing policy for student athletes, the disseneabd (in an argument
reminiscent of the dissent Ingraham v. Wrightthat the majority was
treating students worse than prisorfétsThe dissent citedBell v.
Wolfish the leading jail case, to the effect that indidtsuspicion was
required for searches even amongst incarceratedoq=t’ In an
inadvertently revealing footnote, Justice Scalispomded for the
majority that the dissenters had it all wrong:

There is no basis for the dissent’s insinuatiat th upholding
the District's Policy we are equating the Fourth édment

200. 469 U.S. 325 (1985).
201. Id. at 333, 336-37.
202. Id. at 340.

203. SeeBd. of Educ. v. Earls, 536 U.S. 822, 829 (2002pfmg Griffin v. Wisconsin, 483 U.S.
868, 873 (1987))see also/ernonia Sch. Dist. v. Acton, 515 U.S. 646, 65393).

204. 557 U.S. __, 129 S. Ct. 2633 (2009).
205. Id. at 2637-38.
206. Id. at 2639, 2643.

207.1d. at 2649 n.2 (Thomas, J., concurring in the judgnie part and dissenting in part).
Justice Thomas also equates school and prison. ddses 2652 n.4 (citing Bd. of Educ. v. Earls,
536 U.S. 822, 837 (2002) (school search); BeaRhnks, 548 U.S. 521, 536—37 (prison speech)).

208. 515 U.S. 646 (1995).
209. Id. at 681 (O’Connor, J., dissenting).
210. Id.
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status of schoolchildren and prisoners, who, tlssatit asserts,

may have what it calls the “categorical protectiaf'a “strong

preference for an individualized suspicion requigaehi The

case on which it relies for that propositiddell v. Wolfish

displays no stronger a preference for individuaizeispicion

than we do toda§*!

What a relief. The Fourth Amendment does not tstadlentswvorse

than it treats pretrial detainees. It treats tlexactly the samas it treats
pretrial detainees.

CONCLUSION

As my tone of rueful irony may suggest, | agreehvtite premise of
Andy Singer’s cartoon that too much similarity beem educational
institutions and penal institutions is a bad thifigne shorthand term
“school-to-prison pipeline” describes a set of gel that, in many
communities, are turning schools into adjunctsha triminal justice
systen?™? These include police in schools, formalized infation-
sharing between schools and police, and referfat®wdine discipline
problems to prosecutors for charging as crimesudicjal discourse that
analogizes schools to jails cannot help but stregtthe logic that
supports the school-to-prison pipeline. The analayggests that
schools, like jails, are warehouses for a suspaatijation not entitled to
the full rights of citizenship. And we cannot clasurprise or alarm if
some individuals remain under institutionalized gmment control in
some other, harsher, form after doing their timghapresent institution.

Courts do not create most of our society’s ingonhg. But just as
judges’ perceptions about various societal insting influence court
opinions, the words of those opinions may affeatialoperceptions
about institutions. The use Gobitisto justify persecution of Jehovah's
Witnesses (“They're traitors—the Supreme Court Say$is a dramatic
example. The process is ordinarily slower and msubtle. When
Vernoniaupheld drug testing for student athletes, the Cdedcribed
the program as something “a reasonable guardian tatwd might

211. Id. at 664 n.3 (majority opinion) (citations omitted).

212. See, @., Tona M. Boyd, Commen€onfronting Racial Disparity: Legislative Responges
the School-to-Prison Pipelind4 Harv. C.R.-C.L.L. Rev. 571 (2009); EXAS APPLESEED TEXAS'
SCHOOL-TO-PRISON  PIPELINE: DROPOUT TO INCARCERATION (2007), available at
http://www.texasappleseed.net/pdf/Pipeline%20Repdiit THE ADVANCEMENT PROJECT & THE
CIvIL RIGHTS PROJECT, OPPORTUNITIESSUSPENDED THE DEVASTATING CONSEQUENCES OZERO
TOLERANCE AND SCHOOL DISCIPLINE POLICIES (2000), http://www.civilrightsproject.ucla.edu/
research/discipline/opport_suspended.php.
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undertake 23 My reaction at the time was that no reasonablediam

or tutor would ever require children to take sugpiless home drug
tests as a condition of playing school sports. Tiweears later, radio
stations near me play an advertisement for a deggng company in
which a mother speaks nervously to her teenage“Kenin,” she says,
“I've heard they might start drug testing in yogheol, so | need to ask
you some questions. Have you ever done pot? Cdtdtnescription
drugs?®* The declaration from the Supreme Court that rezsien
guardians and tutors require home drug tests maiylbiing its own
prophecy. This experience suggests that even caslieial reliance on
analogies between school speech and prison speschawe dangerous
consequences.

213. 515 U.S. at 665.

214. As the mother continues questioning her soraramouncer cuts in to say: “Now there’s a
way to get the whole truth at home, and keep iretieHRST CHECK HOME DRUG TEST,
http://psynchronous.com/clients/firstcheck/savvy3nflast visited October 18, 2009).
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