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FREEDOM OR THEOCRACY?:
CONSTITUTIONALISM IN AFGHANISTAN AND
IRAQ

By Hannibal Travis

“Afghansarevictims of the games superpowers once played: their war was once
our war, and collectively we bear responsibility.”

“In the gpproved version of the [Afghan] condtitution, Article 3 was amended to
reed, ‘In Afghanistan, no law can be contrary to the beliefs and provisons of the
sacred religion of Idam.” ... Thisvery sgnificant dause basicdly givesthe
offica and nonofficid religious leadersin Afghanistan sway over every action
that they might deem contrary to their beliefs, which by extension and within the
Afghan cultural context, could be regarded as ‘beliefs of Idam.”

“The lopsded [dectord] victory by Irag’s Shiite Mudim dliance gives it the
biggest voice in shgping the nation’s new government and condtitution. ... Will
Sharia, or Idamic law, become the main reference for nationd policy on divorce,
censorship, the role of women in society, broadcasting and public mordity, as
many Shiite derics and their followersingst?"

INTRODUCTION

During the past four years, the United States has replaced two dictatorid regimesin
mgority Idamic countries with more democratic governments. These interventions enforced the
“Bush doctrine,” the declaration of President George W. Bush &fter the murder of nearly 3,000
Americans by Saudi and Egyptian terrorists on September 11 that all states “harboring” or
supporting terrorists would see their leaders deposed and pro-American onesingtdled* The
Bush doctrine, its adherents plausibly argue, has profoundly advanced the cause of human rights
in Afghanistan and Irag. Specifically, it liberated Afghans and Iragis from dictatorships with two
of the worst human rights records in the world, replacing them with congtitutional democracies
ostensbly devoted to respecting individua rights.

Activigs for human rights and religious freedom have been more critical concerning the
United States role in the political processes of Afghanistan and Irag. They argue that the
paradoxica effect of Presdent Bush's paliciesis to have replaced two ungtable, marginalized
regimes with what may become enduring and universaly recognized Idamic fundamentdist
states, albeit with greater democratic credentials.® The new congtitutions of Afghanistan and Iraq
have enshrined Idam as the officid reigion and source of legidation, which no socid policies
may contravene. This codification of religious fundamentalism was an inevitable byproduct,
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some observers contend, of the delegation of the nationbuilding processin both countries to
religious extremists who enjoyed devoted followings of armed militiamen.

This article explores this debate by analyzing legd developmentsin Afghanistan and Irag,
with a particular focus on Afghanistan’s new condtitution, ratified in early 2004 before the first
post- Tdiban dections were held. The Afghan congtitution symbolizes the unmistakable
liberation of Afghanistan’s people from the despotic and even genocidd rule of the Taliban, but
its many provisons requiring competibility of government policy with an unwritten code of
Idamic law may dlow grave human rights violations to continue, and frustrate democratic
demands for respect for international human rights standards and the country’ s civil law
traditions. Acceerated judicia reform will be necessary to ensure that the provisionsin the
condtitution for judicid review of laws for conformity to religious doctrine will not be utilized to
implement theocratic rule, which isthe result that many powerful Afghans, possessng amed
militias used to intimidate their political opponents, are working towards.

Afghan modernizers and fundamentaists have enjoyed varying degrees of foreign support
and intervention throughout the twentieth century. Depending on how the new congtitution is
interpreted, the past support of the U.S. and its allies to some of the most radical eements of the
fundamentaist camp may have assured their enduring victory. Part | of the Article exploresthe
higtorica context in which Afghanistan’s new condtitution was drafted and ratified, and the
unique respongbility of the U.S. and the Soviet Union in creating that context. Part 11 traces the
rise and fdl of the Tdiban theocracy, which murdered thousands of politica opponents and
religious minorities, and intengfied the fundamentaist oppresson of Afghansindituted after the
fdl of the communist Afghan regime. Part 111 describes how after the rout of the Tdiban, the
U.S. accepted Afghan fundamentalists into prominent positions from which they could control
the process by which Afghanistan would draft and ratify its new constitution and develop a post-
Tdiban lega system. Part IV proposes some test cases for judging the implementation of
Afghanigan’s new condtitution and judicid reform efforts from the perspective of democracy
and individud rights, induding new bans on blasphemy and politica secularism that are ripe for
systematic abuse, plans to revive fundamentalist punishments avoided by most modern states
such as stoning and amputation, and the ongoing oppression and endavement of Afghan women
and girls.

The article concludes by drawing some pardléds between the Afghan congtitutiona process
and the ongoing process of trangtioning Irag from anominaly socidigt dictatorship with a
genocidal record into a so-called “Isamic democracy.”® Many Iragis, and dmost al residents of
magority Kurdish areas of northern Irag, report being better off as aresult of the U.S.-led
operation to remove Saddam Hussein from power.” But asin Afghanistan, the Iragi delegates
handpicked by the U.S and the U.N. to draft a condtitution have established Irag as ardligious
date. At the behest of powerful fundamentalists with private armies, the drafters of theinterim
Iragi congtitution included language providing for judicid review of legidation for conformity to
an unspecified, but probably fundamentaist, verson of religious law. At the sametime, more
than 100,000 Iragis have died violently since the war began; Iragi fundamentdists are murdering
and raping members of the indigenous Chrigtian population at an accelerated pace, prompting
tens of thousands to flee the country; and Iragi women are facing new redtrictions on their
freedom of movement and dress, as well as deprivation of ther rightsin marriage and divorce.
The actions and public statements of Irag’s most prominent religious leaders, to which the likely
leaders of the new Irag will defer if present trends continue, raise precisely the same sorts of
concerns as the fundamentalist policies that have continued in Afghanistan.
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HISTORICAL CONTEXT OF THE RISE OF THE TALIBAN THEOCRACY

Pre-Constitutional Afghanistan

Like many countries, Afghanistan had no written condtitution prior to the twentieth
century. The land was ruled ether as a province of another empire, or independently by an
Afghan monarch or locd tribal leaders® For many centuries, the legal system had itsbasisin a
combination of Sharialaw® and ancient customs such asthe jirga, a council of tribal elders
convened to settle important issues*® and Pashtunwali, the Pashtun code of conduct emphasizing
conservative family values and the sedusion of women from public view.** Around the turn of
the 20th century, Afghanistan opened up to secular influences and women’ srights by abolishing
some forced marriages, raising the minimum marriagesble age, liberdizing women's access to
divorce and rights of inheritance, and prohibiting extravagant giftsto a bride' s family that could
be used in essence to purchase agirl from her parents.'?

Constitutional Monarchy

The events leading up to and fallowing the adoption of the first Afghan congtitution would
be repested many timesin Afghan history: a set of policies looking towards the future and the
Wes infuriated fundamentdigts, whose opposition was violently suppressed but eventually
succeeded, with foreign intervention, in deposing the regime responsible for the new policies.

On April 9, 1923, Amanullah Khan, the Amir of Afghanistan, secured the ratification by a
LoyaJirgaof Afghanistan’s first written condtitution.’® The 1923 constitution set forth a
blueprint for modernizing Afghanistan and assuring greeter rights for Afghan women and
religious minorities within the framework of 1damic governance. It guaranteed that al Afghan
subjects would have “equa rights in accordance with Shariaand the laws of the state”** Some
Afghansinterpreted this provision as entitling Afghan women to citizenship and equal rights*®
The condtitution promised greeter rights to religious minorities such as the Hazaras, who as Shia
Musdims had been labded as infidels and massacred and endaved in the nineteenth century for
this reason.*® It abolished torture, davery, and forced labor'’; created alegidature, athough the
Amir would appoint the Prime Minister and many of its members'®; and decreed that followers
of rdigions other than Idam, such as Hinduism and Judaism, were entitled to the E)rotecti on of
the state.® Elementary education became compulsory for al Afghan “citizens”2

Despite its modernizing aspirations, the 1923 condtitution established what would be
considered theocratic rule by contemporary standards. A “theocracy,” literally spesking, would
be the direct rule by a divine being on Earth?*; this possibility having been disavowed by
maindream Chrigtianity and Idam, most theocracies in fact congst of “government by priests or
men daiming to know the will of God.”?? By this definition, Afghanistan’s 1923 contitution
was theocratic by virtue of the authority it invested in men claming to know the will of God.

The condtitution made the “sacred” and officid religion of the state, and enshrined the King as
the “servant and the protector of the true religion of Iam.”?® It ingtructed legidatorsto give
“careful consideration” to the “requirements of the laws of Sharia”>* Perhaps most importantly,
it provided that in Afghan courts of justice, “dl disputes and cases will be decided in accordance
with the principles of Shariaand of generd civil and crimind laws™?® Thejudidiary, in this
instance asin others, served as the key instrument of fundamentalist Idamic theocracy.?®

Taking on centuries-old customs, Amir Amnullah Khan introduced ambitious legidative
reformsimproving Afghan women'srights. The Amir declared that Afghan women would no
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longer “be treated as second-class Mudims”™?’ In 1921, he enacted a Family Code banning child
marriage, marriages between close relatives, excessve dowries, and the exchange of women as
“blood money” in payment of interfamilial disputes?® He opened girls schools and sent women
students abroad for higher education.?® After 1923, the Amir introduced Afghanistan’ s first civil
code,* which abolished polygamy and marriagesto dl girls under the age of 183! Hiswife
Soraya appeared unveiled in public and participated actively in palitics, citing the example of
women in the “early years of Idam.”*?

Not satisfied with the congtitution’ s gestures towards theocracy, and disgppointed with
King Amanullah’s record as the “ protector” of Idam, Afghanistan’ s religious dite quickly
moved to overthrow and reverse his modernizing reforms. The head of a prominent religious
family, which served as “king makers’ in Afghan society, > immediately denounced the 1923
congtitution as a“ communist” document.3* A rebellion reached the outskirts of the capitdl
Kabul, and was only repdled when the Amir mobilized his new air force to strafe and bomb the
advancing insurgents,®® and then executed the revolt's leaders *®

Rebds having nearly toppled his regime, the Amir cdled aLoya Jrgato amend the 1923
constitution in several important respects designed to pacify Afghanistan’sreligious dite®”  One
amendment made the Hanafi school of Idamic law the officid rdigious rite of Afghanistan.®
Additional concessions from the Amir included “watering down” the rights of women,
reintroducing torture when “in accordance with the rules of the Sharia,”*° and alowing a Coundil
of Idamic Scholars to “decide whether new laws were in accordance with Isamic law.”**

After Amir Amanullah became King of Afghanistan in 1926, he announced further
sweeping reforms aimed a helping Afghan women.*? He endorsed expanding Afghan girls
access to education, proclaimed his opposition to the compulsory veiling of women, and imposed
Western dress within the capital of Kabul.*® In response, Afghan religious lesders once again led
consarvative Afghan tribesin rebdlion. Under sege, King Amanullah aodicated the thronein
early 1929.* Historians tend to blame the King's overhasty reforms for his downfall, especidly
those dedling with mandatory velling, the seclusion of women, and forced and underage
marriages®® But the West failed to support the King who admired its values, and Britain actively
worked to overthrow him. Many Afghans and even the British press believed that the British
Empire was behind Amanullahy s fall from power, given the Empire's poor rlations with him.*°

King Amanullah’s successors quickly overturned his reforms. But in doing so, they did
not return Afghanistan to a pre-modern or pre-congtitutional condition. Insteed, they established
an I[damic condtitutiona monarchy that, despite its theocratic aspects, aso retained some of the
1923 condtitution’ s gestures towards reform.

A LoyaJdrgain 1930 created Afghanistan’s next stable government and pronounced Nadir
Shah as Afghanistan’ s King.*” The King promulgated the second Afghan constitution in 193148
With afew minor changes, it endured as Afghanistan’s governing charter for more than 30
years*® Likethe 1923 congtitution, it embraced tradition while looking tentatively towards the
futre. On the Sde of tradition, it made the Hanafi school of 1dam the state religion, established
arequirement that dl legidation conform to the Sharia, and gave religious authorities the power
to review Afghan laws and governmental policies for correspondence to Sharialaw.®® But it dso
guaranteed compulsory elementary education, freedom of the press within the limits of the
Sharia, and alimited role for democraticaly eected officiasto participate in the drafting of
legidation.®* Afghan women became digible to vote in dections, dthough the authorities later
declared this provision to be incompatible with Isamic law.>?



Copyright 2005 Northwestern University School of Law Volume 3 (Spring 2005)
Northwegern University Journal of International Human Rights

King Nadir Shah's government enforced Afghan women's obligation to wear the dl-
covering burga, atent-like covering that obscures the entire person and leaves only amesh
opening to see through.>® The new King reinvigorated purdah (the Persian word for “curtain®),
or the prohibition againgt women participating in public life or having contact with any men
other than their husbands or those close relatives whom they are forbidden to marry.>* In
Afghanigtan, these “redtrictions saverdly limit women's activities, including access to education
and employment outside the home. Many [women] are largely confined to their homes”>®

The King was assassinated in 1933,°° leaving his throne to his 19-year old son Zahir.®’
King Zahir Shah would preside over the dow improvement of living conditionsin Afghanistan
for over 40 years after his father’s death in 1933.>® As Prime Minister, the King'sfirst cousin
Muhammed Daoud Khan strove to develop Afghanistan’s economy by securing vast amounts of
economic and military aid from the neighboring Soviet Union.>® The U.S. dso initiated several
important development projects in Afghanistan, but declined to supply military aid.%°

In 1959, Prime Minister Daoud created a mgor culturd crisis when the wives and
daughters of the Afghan royd family gppeared unveiled for the firgt time since Amanullah’'s
reign.%* Many rdigious leaders publicly condemned this display, but Daoud argued that ISam
did not make the veiling and sedusion of women obligatory.®? Other educated women,
particularly in Kabul, then began to abandon the vall, including growing numbers of nurses,
midwives, and teachers®® In response, the more conservative mullahs provoked riots and acid
attacks on unveiled women,®* until Daoud had about 50 of them jailed and charged with treason
and heresy.®® Daoud' s government quelled an armed uprising in Kandahar with advanced
weaponry obtained from the Soviet Union.®® Daoud finaly released the mullahs from custody,
and they brought the unrest to a hdt, agreeing that each Afghan family would be dlowed to
decide for itself whether its women would practice purdah.®’

In the 1960s, Afghanistan’s third constitution propelled the nation further towards
democracy and respect for human rights, but like its 1923 modd it would eventudly fdl to a
combination of foreign intervention and the violent opposition of locd radicds. Thistime, the
communigs and fundamentaists would divide the country between them.

King Zahir Shah st out to establish a congtitutiona monarchy that would provide for more
democratic input and thereby build public support for the regime®® Despite Daoud's large
victoriesin winning superpower development aid and ensuring greater participation for Afghan
women in public life, the King successfully pressured him to resign as Prime Minister in 1963.%°
The next year, aLoya Jrga ratified a new condtitution, drafted with French assistance.”°
Afghanigan’s 1964 congtitution “limited the monarch’s absolute power through the creetion of a
parliament and the clear separation of powers.”’! The King could no longer enact laws without
the approva of both houses of parliament.”? But he retained broad executive powers, including
the powers to declare war and command the army; to appoint the Prime Minister and one-third of
the Afghan Senate, dissolve the parliament, and veto legidation; and to gppoint the members of
the Supreme Court.”® The lower house of the Afghan parliament and one-third of the Afghan
Senate would be el ected to four-year terms by direct dections, subject to the King dissolving
parliament and calling new elections at any time and for any cause.”

The 1964 condtitution loosened the requirements of previous Afghan condtitutions thet the
state be governed in accordance with Sharialaw.”™ Like the 1923 congtitution, it recognized
|dam asthe “sacred” and officid religion of Afghanistan.”® But the 1964 constitution did not
require that dl Afghan laws conform to Sharia as such, sating that “there shal be no law
repugnant to the basic principles of the sacred religion of Idam and the other vaues embodied in
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this contitution.””” Similarly, the constitution no longer ancinted the King as the “ protector of
the true religion of I9am”’®; instead it urged him to “protect the sacred principles of the religion
of Idam.””® These references to genera “principles’ provided the legidature with greater
leeway to enact laws that presented some tension with the tenets of ISamic law taken literally.&°
Findly, the 1964 condtitution no longer gave Shariaequa status with Afghanistan’s “generd
divil and crimindl laws"®* but made it authoritative only where no statute existed in the area®

One victory for religious consarvatives in the 1964 congtitution would have important
conseguences in post- Tdiban Afghanistan, and that is the empowerment of the judiciary to
enforce the Hanafi school of Idamic Shariajurisprudence as Afghan law. The Hanafi schoal is
perhaps the least accommodating of the four mgjor schools of Sharialaw to the autonomy of
women and children, asit has traditionaly been construed to alow marriages to be contracted by
aguardian on behaf of aminor child and to forbid women from securing a divorce under most
circumstances®® The 1964 congtitution stated that where no law existed in an area, “the
provisons of the Hanafi jurisorudence of the Shariaat of Idam shdl be considered as law,”* and
required Afghan court, to render justice in cases not controlled by the congtitution or statutory
law “by following the basic principles of the Hanafi jurisprudence of the Shariaat of Idam...."8

Although many subsequent commentators have stressed that the 1964 Congtitution granted
greater rights to Afghan women,®® the document did not make substantial advancesin reforming
women'srights within the legd or judicid sysem. The 1964 condtitution gave al Afghan
“people’ equd rights and obligations before the law, as the 1923 condtitution had given all
Afghan “subjects’ equal rights and duties before the law.8” Following the example of the 1923
congtitution, women's equality and most of the other rights recognized in the 1964 condtitution,
including the right to liberty, property, freedom of speech and association, education, and
employment, could be limited by provisions of the law.®® The 1964 constitution did innovate by
granting Afghan women unprecedented opportunity to participate in government. \Women won
the right to vote in parliamentary dections, be e ected to parliament, serve as members of
government, and even become government ministers®®  These rights became aredlity for the
first time in Afghan history, as women helped vote severd of their number into parliament,*® and
awoman became Minister of Public Hedlth in 1965.%

Ultimately, the 1964 condtitution’s most enduring legacy may be thet radicad dementsin
Afghan society misused its freedoms to prepare the way for dictatorship and the deeths of
countless Afghans. Afghan communists, some of whom had been barred from Kabul University
or recaled from study or work in the U.S. for expressing their radical idesas, became free to
organize®? Although the Kabul area elected afew Afghan women and leftists as representatives
inthefirst eections under the 1964 Congtitution, the parliament as awhole was dominated by
the rural landowners and consarvative religious leaders who could afford the high costs of
running for office®® which led many progressive young students and middle- class Afghansin
Kabul to despair of democracy, and seek more radical solutions®* 1n 1965, Muhammed Taraki
and Babrak Karmal founded the People' s Democratic Party of Afghanistan (PDPA), the
Communist Party of Afghanistan “in dl but name”®® The PDPA attracted agrowing
membership among young students and intellectuas in Kabul University and the urban Afghan
middle dlass®® Afghan voters dected three PDPA members to the Afghan parliament in 1965,
induding Karmdl.®” The Principal of Kabul Teachers College, Hafizullsh Amin, joined the
PDPA and was elected to parliament in 1969.%8 Each of these three men — Taraki, Karma, and
Amin—would go on to assume the helm of dictatorid left-wing Afghan regimes.

n84
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Prominent Afghan fundamentaists lacked the public support necessary to be elected as
such to the parliament as PDPA members were, but they organized disciplined cadres of
followers during the 1960s and 1970s. The ideas of the Egyptian fundamentdist Sayyed Quib,
the “intdlectud light” of the Mudim Brotherhood, “ attracted particular interest” in the Kabul
Shariafaculty,®® which Kabul University opened in 1952.1%° Al-Aznar of University in Egypt,
which had taken the Kabul Shariafaculty under itswing,'** was a center of the Mudim
Brotherhood' s fundamentalist politicdl activity.*°> The head of the Kabul Sharia department,
Professor Ghulam Muhammed Niazi, was deeply influenced by the Mudim Brotherhood' s
campaign for ISamic fundamentalist rule while studying a a-Aznar University.’%® The
fundamentalist program of the Mudim Brotherhood and its progeny of jihadist groupsis, in
brief, a holy war that would replace the corrupt monarchs of Mudim countries with Idamic
dates that would govern dl aspects of life, drictly segregating men and women and providing
“humarity a complete cure for dl itsills”%*

From his perch as professor of Sharialaw, Professor Niazi led the fundamentdist
movement in Afghanistan. He etablished cdllsin Kabul and Paghman dedicated to formulating
strategy, and devel oped contacts with sympathetic government officids® Joining Professor
Niazi in his campaign for an Idamic revolution in Afghanistan were two other graduates of a-
Azhar Universty, whose fundamentaism would determine the course of Afghan history for
generations: Burhannudin Rabbani and Abdul Rasul Sayyaf.1%® Mr. Rabbani, who had trandated
the writings of Sayyed Qutb into the Afghan language of Dari,*°’ succeeded Professor Niazi as
Amir of the Idamic Association of Afghanistan in 1972.2%® Around this time, a young student
leader at Kabul University named Gulbuddin Hekmatyar joined the Mudim Brotherhood'%° and
shortly became famous for throwing acid in the faces of unveiled Afghan women.*° Rabbani,
Sayyaf, and Hekmatyar would each go on to lead the fundamentaist revolt againgt the Afghan
congdtitutional monarchy, then the Afghan communists, and finaly against the Soviet occupation
of Afghanistan. Eventualy, each of them would govern entire mini-states, but none of them
could ever quite manage to bring al of Afghanistan under hisfaction’s control.**

Socialist and Communist Dictatorship

Despite Afghanistan’s dow but steady progress in promoting democratic input and
women' srights under Zahir Shah, Afghan leftists demanded immediate and sweeping change.

But the socidist and communist ideology to which they turned sparked implacable oppostion in
Afghanigtan’s conservative religious leaders, setting the stage for the decades-long struggle
between Soviet-backed |eftist governments and Pekistani-based fundamentdist jihadi fignters

With extremigts organizing feverishly, the Afghan economy entered atailspin in the early
1970s. Government corruption and a three-year drought from 1969 to 1972 brought on afamine
that killed between 100,000 and 500,000 Afghans.*'? The Afghen famine provided an opening
for former Prime Minister Daoud, till popular with the Afghan military,*** to overthrow the
monarchy in 1973.1* Y oung officers trained in the Soviet Union executed the coup.**®
Afghanistan became arepublic, and Daoud its first President.}'® Half of his cabinet ministersin
were communigts adlied with the Parcham faction of the PDPA led by Babruk Karmd, and
hundreds more communists entered government ministries and provincia officialdom.

Daoud saw the fundamentdidts as the greatest threat to a modern Afghanistan, so he
arrested Professor Niazi and 200 other fundamentalist plottersin Kabul.*'® By one account, this
action began the war between leftists and fundamentalists that continued for dmost 20 years,
until the near-obliteration of the leftists and the communist movement after the dissolution of the
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Soviet Union and the mujahideen victory in 1992.1*° The fundamentalists who had fled to
Pekistan from Daoud' s mass arrests, including Rabbani and Hekmatyar, helped organized a holy
war against Daoud' s regime from their new base in Pakistan.>?° The most successful operation
was an incurson from Pakistan into Afghanistan’s Panjshir valey led by Ahmed Shah Massoud,
who would become one of Rabbani’s best commanders.'®* The revolution failed, however, and
the fundamentalist movement splintered into factions led by Rabbani and Hekmatyar.*?

The 1977 congtitution granted President Daoud near- absolute powers, a common theme
among Afghan regimes following the fall of the monarchy.?® It was otherwise a profoundly
|eftist document, contemplating dramatic economic and judicia reforms*?* Al laws contrary to
the “basic principles” of the religion of 19am remained uncongtitutiona, > and judgesin the
Afghan courts would decide cases before them not governed by statutory law according to
Hanafi law.1?® But for thefirst timein Afghan history, the country’ s congtitution specifically
dtated that “women and men,” and not Smply al Afghan “subg'ectS’ or “people,” were entitled to
equality before the law and protection againgt discrimination.**” A unicamerd legidature elected
by dl Afghans over the age of 18, hdf of which would be reserved for farmers and the working
dlass, would draft legidation.*?

The 1977 condtitution was never truly implemented, because even asit was being
prepared, the Soviet Union became concerned that Daoud was being drawn into a pro-American
gtance with Saudi money, and began pressuring the divided Afghan communigts to unite to
overthrow him, which they did.*?° When Daoud issued an order for his communist opponents to
be arrested, it triggered a revolution.**°

During itslong reign, and despite massive foreign ad, the monarchy had done little to
improve Afghanistan’s slanding as one of the poores, least hedlthy, and worst educated
countriesin theworld. In the late 1970s, even after some of Daoud' s reforms, 50% of Afghan
children died before reaching the age of five, 80% of Afghan children received no education, and
“the per capitaincome, at $157, was one of the lowest in the world.”*3!

In April 1978, communist military officers turned Afghanistan’ s air force and tanks against
the Daoud regime ™ The air force bombed the presidentia palace, killing President Daoud and
many members of hisfamily.**® Thefirst decree of the leaders of the revolution bestowed
ultimate authority on the head of the PDPA, Nur Muhammed Taraki.*** Another decree gave
men and women equa rights, prohibited forced marriages, established a minimum marriagesble
age of 16 for girls, and reduced the bride price to alow fixed minimum amount to discourage the
widespread sdle of young Afghan girls by their parents.®*® “The Government called for women
to enjoy freedom, to dress as they please, work in the civil service, armed forces and other
ingtitutions and enjoy other equal rights”**® Taraki’s regime introduced universa education for
boys and girls and a campaign againg illiteracy, and enacted a “far-reaching redistribution of
land” from large landlords to peasants. ™’

Presdent Taraki’ s government rapidly lost control of the country to anti-regime forces,
which in early 1979 led saveral Afghan provinces in open rebellion, including Nuristan and
Hazargjat.>*® Iranian fundamentdists, fresh from establishing the Iranian theocracy under
Ayatollah Ruhallah Khomeini, inspired arevolt in the large Afghan city of Herat closeto the
Iranian border,™*° drawing on outrage there against the government’ s efforts to promote Afghan
women's literacy.*° An army officer named Ismail Khan organized amutiny of the Afghan
amed forcesin the Herat area* In response, the government bombed the city and waged a
devadtating assault with tanks and helicopters, killing up to 20,000 people and razing many



Copyright 2005 Northwestern University School of Law Volume 3 (Spring 2005)
Northwegern University Journal of International Human Rights

buildings'*? These events prompted Prime Minister Amin, who had gained influence over the
Afghan security services, to saize power, killing his former comrade Taraki.'*®

InJduly 1979, U.S. Presdent Immy Carter Sgned a Nationd Security Directive authorizing
secret American aid to the Pakistan-based rebellion againgt the Afghan government.*** President
Carter'sNationd Security Adviser advised him at the time that thisaid would likdly result ina
Soviet invasion, and later boasted of “drawing the Russiansinto the Afghan trap.”*4> On
December 27, 1979, Soviet forcesin and around Kabul captured the main government minidtries,
neutrdized key Afghan army units, and fanned out to other mgor Afghan cities such as Herat
and Kandahar.1*® Soon the Soviet occupying army reached 85,000 men.**” Before the Red
Army’ s defeat almost another 700,000 men woud follow. 148

The Sovietsingtdled PDPA founder Babruk Karmal as President of Afghanistan. Karma
promulgated a new congtitution in 1980 that purported to establish the rule of the Afghan people
and recognize asimilar list of individua rights as those recognized in previous constitutions*#°
The constitution no longer enshrined Iam as a bulwark of the government’ s legitimacy.**° All
political parties other than the PDPA were outlaved > With the Red Army occupying the nerve
centers of Afghan society, moreover, the Soviet |eadership, rather than the PDPA or the Afghan
people, was the red power in Afghanistan during the 1980s.1°2

Karma and his Soviet handlers reaffirmed and expanded the efforts of Daoud and Taraki
regimes before them to promote greater equality for Afghan women. The communigts “ officidly
sanctioned awider public role for women, whose status improved.”*>® By 1985, 65% of the
gudents at Kabul University were women, and Afghan women worked in most government
agencies, socid organizations, factories, the nationd airline, and the hedlth care sector. °* By
the time the communigts lost power, “women accounted for 70 percent of teachers, 50 percent of
government workers, and 40 percent of medical doctors.”*®> Women worked as police officers,
members of the military, and journalists*>®  Afghan women increasingly appeared unveiled in
public, as their counterpartsin Soviet Central Asia had done decades previoudy.*>” Communist
reforms intruded into Afghan family life when the communists banned the purchase and sale of
young girls as wives, and provoked rage by demanding that fathers dlow their daughtersto learn
to read.’®® The regime' s family courts were “mostly presided over by female judges’ and
protected women' s rights in marriage and divorce and to equitable child custody and suppo

Whatever hope existed for true equality between Afghan women and men, rich and poor,
was logt in the genocidd war between Soviet and Afghan communist forces and the
fundamentalist insurgents backed by the Western and wider Isamic worlds**® Both sides
abandoned laws and condtitutions in a common descent into wanton violations of human rights.

U.S. Presdent Ronald Reagan and Pakistani dictator Zia ul-Haq directed hbillionsin
American military ad for the mujahideen, modtly to “the more extreme Sunni fundamentalist
faction led by Gulbuddin Hekmatyar."** Hekmatyar used the money to organize atightly
disciplined faction for the day when he would “impose an authoritarian 1damic ate that would
sequester women and punish Mosems who don't practice their faith.”16? With greet violence,
his party forced Afghan women refugees in Pakistan to bury themsdlvesin burgas.*®® Severd
Afghan women were murdered in Pakistan smply for failing to cover their hair.*®*

Saudi Arabia favored the armies of Abdul Rasul Sayyaf,*®® whose party “recruited
thousands of fighters from Arab countries™'®® Like Hetmatyar, Sayyaf had little indigenous
support in Afghanistan, but grew powerful because of the prolific Saudi money and foreign
weaponry a its disposal.*®” 1n 1980, Sayyaf recruited anumber of “Afghan Arabs’ to the
Afghan cause,'®® incdluding Osama bin Laden, who was working with the CIA at thetime®® The
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CIA supported Pakigtani efforts to “recruit radica Mudims from around the world” to fight in
Afghanistan.}’® Over 35,000 radicals from Muslim countries, mostly Arabs, signed up to fight in
the “holy war,”*"* and 65,000 had “ direct contact” with thewar.}”? Over 12,000 Arabs and
others received training in “ bomb-making, sabotage and urban guerrillawarfare’ in camps the
CIA helped build.}"”® These Arab fighters would develop into the al Qaeda terrorist organization
and become the military backbone of the Taiban movement.t™

By 1987, the communists and fundamentdists had killed more than one million Afghans
by some estimates,' " and had driven another seven million from their homes*"® The Soviets
carpet bombed mgjor Afghan cities such as Herat and Kandahar into ruins, wiped haf of
Afghanistan’s villages off the map, and destroyed much of the country’ s farmland.*””
Nevertheless, the Afghan resistance continudly replenished its dead with new recruits from the
millions of refugeesin Pakigtan and Iran, and armed them with fresh infusons of American and
Saudi aid.1"® The mujahideen gained control of up to 90% of the countryside and became
“immensely wedlthy” by making it the world’ s second largest opium producing land.*"®

Although the scde of the bombing and shelling of Afghan cities and towns posed the
greatest threat to human rights, the mujahideen’ s fundamentalist policies promised to overturn
decades of progress towards including Afghan women in public life. During the 1980s, women
rarely walked the streets in rebel-controlled regions of Afghanistan.*®° “Those who leave their
homes wear the chador [or burga], a voluminous shroud covering the wearer from head to toe,
and may only survey the world through a 4-by-4-inch rectangle of netting extending from the tip
of the nose to the eyebrows.”*8! |n Pakistani refugee camps run by the rebels, women were
denied access to areas containing men, and prohibiting from seeing male doctors.*®? (When the
Taliban continued these policies, the U.S. cited them to help justify the war.18%)

In 1987, the new Soviet leader Mikhail Gorbachev decided to withdraw entirely from
Afghanistan.®* The Soviets planned to leave the country to Ngjib Allah, the former heed of the
Afghan secret police, who had taken over from Karmd as the Afghan communist leader in
1986.18° Ngjib Allah convened aLoya Jrgain 1987 to signa the moderation of the communist
regime’ s policies. The 1987 condtitution it passed once again enshrined I|dam as the sacred
religion of Afghanistan and provided that no law could be contrary to its“principles’ and the
other values in the constitution.*®® 1t guaranteed equal rights to men and women and among
religious minoritiesin asimilar manner to previous constitutions,*®” and provided for a number
of individual rights to be defined in accordance with the law.*®8 The ruling communist PDPA
party lost its mgjority of seets in parliament after eections held in 1988 pursuant to the new
congtitution, and amember of Daoud's pre-communist government became Prime Minister.18°
Nagib Allah even reserved seats in parliament for mujahideen leaders, and invited themto lay
down their arms and participate in a mixed government, an offer that they refused *°

The Soviets completed their withdrawa from Afghanistan in 1989.1°' The day after the
last troops had returned, Gorbachev proposed a cease-fire between the communists and
fundamentalist parties to U.S. President George H.W. Bush, with the two superpowers agresing
to halt shipments of weapons until democratic dections under U.N. supervision could be held %2
The Bush adminigration and the Afghan rebels refused to negotiate, with the result that for
years, the mujahideen supplied by the U.S. continued devastating rocket attacks on Afghan
towns and cities, killing up to 40 peoplein each blast.**®

Nevertheless, the Afghan communist regime of Ngjib Allah survived, sustained by a
combination of rebel infighting and hillions of dollarsin Soviet military aid*** Ngjib Allah
convened a Loya Jirgain 1990, promising to achieve nationa reconciliation and moderate the
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communist face of the Afghan government. The resulting 1990 congtitution proclaimed
Afghanigan amulti- party state to be governed according to laws in conformity with the
principles of 19am, indluding the right to own and inherit property pursuant to Sharia law.%®
The commanding heights of the economy remained state property, but private investment was
alowed, at least in theory.1®® The Nationa Assembly, selected by amixture of direct eections
and appointments as under previous congtitutions, approved laws prior to the President’s
signature,*®” with a Congtitutional Commission exercising limited review.*%®

Fundamentalist Rule

As many had predicted, the victory of the Afghan rebes brought civil war, fundamentaist
outrages, and thousands of atrocities againg civilians. The*Idamic revolution” triumphed in
Kabul in April 1992.1%° The military defense of Kabul unraveled due to the collapse of the
Soviet Union in 1991 and the defection of Afghan communist military commander Rashid
Dostum to the rebelsin March of 1992.2%° But after the communist regime fell, the war
continued. With no communigts Ieft to fight, the mujahideen |eaders were left to wage a bitter
struggle for power among themsalves?®* as Ngjib Allah had predicted in 1990.2%

The mujahideen perpetrated frequent massacres and “indiscriminate killing,” aswell as
“rape, torture and looting.”**® Joined by Generd Dostum’s tanks, Hekmatyar' s forces finished
the job of destroying Afghanistan’s housing stock and architectura heritage by rocketing the
Afghan capitd Kabul into ruins?®* Almost 20,000 Afghans were killed or injured during the
fighting in 1993.2%° In 1994, the United Nations reported that Kabul, spared the type of bombing
to which Kandahar had been subjected by the Soviets, had become “the most destroyed city in
Afghanistan.”?%® The warring factions killed about 50,000 K abulis®®” and committed many
“medieva arocities”?%

The victorious fundamentaist armies subjected Afghan women to some of the worst
trestment in Afghan history.?®® The State Department reported that the mujaheddin were
responsible for “innumerable cases of rape.”?'° Human Rights Watch described 1992-1995 as
the worst period in Afghan history, replete with “mass rapes’ and the indiscriminate daughter of
dvilians®* Mujahideen fighters kidnapped many Afghan women for purposes of sexud
davery, asa“method of intimidating vanquished populations and of rewarding soldiers” 2

While the soldiers of the victorious rebel armies ran wild, discipline was reserved for
Afghan women. 1n 1994, the Supreme Court of the Idamic state of Afghanistan issued a series
of rulings requiring awoman to “wear afull-body veil”?*® and stating that she “must not leave
her house without her husband’s permission,” and “must not look at strangers.”?** Other courts
issued rulings ordering that women be stoned to death for adultery or other crimes®®

The “vaiant and courageous Afghan freedom fighters’>'® also persecuted religious
minorities vidoudy.?*” On February 11 1993, the military forces of President Burhanuddin
Rabbani and hisaly Abdul Rasul Sayyaf occupied a Kabul suburb populated largely with
minority ShiaHazaras. Their amieskilled “* up to 1,000 civilians , beheading old men, women,
children and even their dogs, stuffing their bodies down the wells”%8

Findly, Afghanisan under mujahideen rule became known for training and harboring
internationd terrorists. Ramzi Y ousef, who masterminded the 1993 World Trade Center
bombing, had fought under the command of Abdul Rasul Sayyaf, the junior partner in Rabbani’s
mujahideen government.?*® The U.S. government issued areport in the 1990sin which it cited
Saudi- backed mujahideen commander Sayyaf for “continuing to harbor and train potentia
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terrorists.”??° Sayyaf’ s faction maintained close contact throughout the 1990s with Osamabin
Laden, and welcomed him back to Afghanistan in 199622

RISE AND FALL OF THE TALIBAN THEOCRACY

The Atrocities and Tyranny of the Taliban

Almogt three years after the fdl of the communist government, the mujahideen had failed
to establish an effective central government or nationd judicial system.??? Instead of
edtablishing law and order, their forces were killing, raping, and looting a will, and had “blocked
food and medica supplies desperately needed by [the Afghan] people”??® An estimated 100,000
Afghans died in Kabul done prior to the Taliban takeover in 1996.%%* All told, about 400,000
Afghan civilians died in the civil wars and humanitarian disssters of the 1990s%2°

In early 1994, according to their own legend, a group of former mujahideen fightersand
Idamic students, or Tdiban, joined together to fight the “Mudims who had gone wrong,” and
started by freeing young boys and girls from local warlords who had kidnapped them for rape.??°
Asthefuture Presdent of Afghanistan, Hamid Karzai, testified before Congress, the “ Taliban
emerged when Afghans were desperately looking for asavior,” and their “emergence was
supported by the mgority of the Afghan peog)le” who hoped that they would “end the
bloodshed” and bring “peace and stability.”*?’ The Taliban selected Muhammed Omar astheir
leader, avillage mullah from a backward area of southern Afghanistan who had fought in the
Americanbacked jihad against the post- Soviet Afghan government of Nagjib Allah.??®

The U.S. anditsdliesin Pakistan and Saudi Arabiainitialy supported the Tdiban
movement.?*® Their critica military, financid, and diplomatic aid to the Taliban transformed a
ragtag gang of fightersinto a sophisticated army with tanks, artillery, bombers, and an
intelligence capability.?>° With fresh infusions of foreign financing and manpower for each new
offengve, the Tdiban defested every mgor mujahideen commander. The Taliban captured
Kandahar in 1994 largely by bribing loca commanders with over $1.5 million probably provided
by Saudi Arabiavia Pakistan.?*! They doled out more cash to buy control of Uruzgan and Zabul
provinces>*? and occupied Herat with tens of thousands of Pakistani recruits and “arms,
ammunition, and vehicles provided by Pakistan and Saudi Arabia”?*® In 1996, Saudi and
Peakigtani intelligence orchestrated the triumph of the Tdiban revolution by helping ensure the
fall of Kabul and Jdlaabad.>* Asmany as 8,000 more residents of Kabul died in the fighting
and the ensuing Tdliban atrocities®*® In response, many of the mujahideen leaders whose
factions had opened the way for the Tdiban revolution by ausing the Afghan population for
years formed the Northern Alliance*® But angered by the looting and routine violence against
civilians that had characterized mujahideen rule, some Kabul residentsinitialy welcomed the
Tdliban, even after thousands of Kabulis died in the battle for the city.**’

The Taliban persecuted the ShiaMudims, who then made up as much as 20% of the
Afghan population, even more brutally than had the mujahideen under Rabbani and Sayyaf.>*® A
mutiny in Mazari- Sharif opened the door to Tdiban occupation of that city; athough 3,000
Tdiban died in an uprising that followed, the Taliban retook the city in 1998, backed by
Pakistani intelligence officers and even Pakistani troops?*° The victorious Taliban daughtered
up to 8,000 civiliansin afrenzy of killing and rape directly mostly a the ShiaHazara?*® The
Hazara holdout of Bamiyan wasthe last mgor city to fdl, with more mass murders of Shiasthe
result, including of hospital patients roused from their beds.?*! The post- Taliban governor of
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Bamiyan has estimated that 20,000 Shias and others died in thisway.?*? Iran mobilized its army
to intervene againg the massacres and systematic rape of Shias, but backed down under pressure
from the U.N. Security Coundil.?*® The genocidal killing continued into 2001, as Pakistan
continued to deliver military aid to the Tdiban in violation of U.N. sanctions®**

The Tdiban amed to indal a government and legd system that would revive alife like
pious Mudims had lived “ 1,400 years ago.”?*® The Attorney Generd of the Taliban declared:
“The Contitution is the Sharia so we don’t need a congtitution.”?*® The Tdliban believed that
the principal purpose of the anti-Soviet jihad had been the establishment of Sharialaw,?*” and
indeed that is how the mujahideen leaders who had been fighting for Sharia from basesin
Pakistan even prior to the communist coup in 1978 explained their war at the time.2*8

Saudi Arabia, the primary backer of the Tdiban adong with Pakistan, served as the modd
for the Taliban state?*® Saudi Arabiais afundamentalist monarchy, whose constitution demands
dlegiance to its founding King and his “children’s children” in the name of rdligion.?>° Its
government tortures members of religious minorities and its religious police administer beetings
to women who reved their faces, hair, or bodiesin public.>>! The Saudi government helped
create the Taliban, encouraged them to give refuge to bin Laden, and tutored them in
theocracy.?®? The Saudi Ministry for the Propagation of Virtue and the Prevention of Vice
traned agmilar Tdiban agency in enforcing Saudi-gtyle laws, including the near-tota covering
of women. >3

The resulting system of Taiban law involved severe crimind sanctions, enforced with
great capriciousness and corruption, againg any activities viewed as snful or otherwise harmful.
The Taliban's prohibitions addressed activities prohibited by rdligious tradition as harmful to the
person (drugs and acohol, gambling, and usury); sexuaity and Western fashions (music and
dancing, British or American hairgtyles, the shaving of men's beards, women's high-hedled
shoes, and fashion magazines); “idolatry” (photographs, paintings, satues, and sorcery); and
other rdaively harmless activities that might lead to gambling or distract from prayer
(television, sports, kite-flying and the keeping of birds as pets).>>* Proving the old adage that the
law often fdls behind advances in technology, however, the Tdiban did not prohibit use of the
Internet until July 2001, half a decade after banning kite-flying in 1996.%°

The mode of enforcement of the Tdiban’s prohibitions proved as uncompromising as the
bans themsdlves. Torture by various methods was routine and vicious under the Taliban.?>®
Viodlations of the Tdiban dress code and inappropriate male-femae contact were cause for being
beaten black and blue with clubs or rifle butts?®’ Implementing Taliban law required stoning
adulterers and amputating the hands of criminas, medieva punishments which had been
abandoned by most Muslim countries 28

While Afghan men suffered conscription into the Taliban army,%>° bitter fighting in the
north of the country,?®° imprisonment or murder for their religious or political affiliation,?®* and
denid of virtudly any access to entertainment or unrelated members of the opposite sex, they
enjoyed some ahility to go to school, find ajob, and travel. The Taiban kept Afghan women, by
contrast, largely shuttered indoors.2%? Upon taking power in Kandahar in 1994, the Taliban
forbade the education of girls and the employment of most women outside of their homes®®3
After becoming the rulers of most of Afghanistan in 1996, the Tdiban's religious police decreed
that women must wear dl-covering burgas, which many Afghan women could not even afford
(asthey cost about two months wages), effectively sentencing them to house arrest.?®* The
Tdiban ordered women to stay in their homes as much as possible, ended the rudimentary
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female education and employment that the mujahideen had alowed to continue,?® and allowed
women to see only female doctors, while banning women from practicing medicine 2%°

Building a New Afghan Gover nment

The Bush administration, in response to the terrorist attacks of September 11, 2001,
demanded that the Taliban cease harboring Osama bin Laden and the al Qaeda terrorist
organization, and threatened war and the destruction of their government if they refused. But the
Tdiban declined to hand over bin Laden, the Saudi terrorist leader and mujahideen fighter
suspected of masterminding or inspiring the 9/11 attacks; bin Laden had contributed about $100
million to the Tdiban by that time?®” A Taliban spokesman, however, indicated that the regime
would hand bin Laden over for trid, provided that the U.S. provided evidence of his
responsibility for the 9/11 attacks, which the U.S. had provided only to its “key alies”2®

On October 7, 2001, the U.S. began bombing al Qaeda terrorist targets and Afghan
military, ectricity, and communications facilities®®® Specia forces units on the ground
provided the targeting coordinates for U.S. aerid bombing, which destroyed the Taliban tanks
and troops that had held off the Northern Alliance opposition for years>’® Hundreds of Taiban
conscripts and hardcore troops died in the fighting, including many prisoners of war summarily
executed by Northern Alliance gunfire or suffocation in sealed truck containers?’* Thousands of
Afghan civilians died in the U.S. bombing raids and the ground operations that mopped up after
them.2’> Whole families were cut down, sometimes as a result of apparently indiscriminate
bombing based on innacurate or mideading information.?”®

Driving the Tdiban before them, the luminaries of the anti- Soviet jihad retook their
former positionsin Herat,>’* Bamiyan,?”® and Kandahar,2’® the prize of Kabul going to the forces
of former President Rabbani, now led by Ahmed Shah Massoud' s successor Muhammead
Fehim.2”” Former mujahideen deputy foreign minister Hamid Karzai, leader of the largest
Pashtun tribe, entered Afghanistan after September 11 to raise a Pashtun rebellion against the
Tdiban, joining Gul Agha Shirzai in taking Kandahar.2"®

The occupation of Kabul by the Northern Alliance created a political crissfor the U.S.
and the U.N., which had urged their forces to hold back from taking the city until a broad-based
government could be formed. Under pressure from the U.S. and other nations, Northern Alliance
commanders and other Afghan military factions agreed to participate in U.N.-sponsored talks
held in Bonn, Germany. Almost two dozen Afghan delegates, mostly drawn from the Northern
Alliance and the circle around former King Zahir Shah, Sgned an accord called for the cregtion
of an Interim Authority to rule Afghanistan until a Trangtiond Authority government could be
sdectedinaloyaJ rgasix months later, and a“fully representative government” fredy dected
two years after that.2” Although loydiststo the former King Zahir Shehinitialy voted that he
return to power, the U.S. and U.N. secured the delegates agreement to appoint Pashtun anti-
Teliban leader Hamid Karzai as Chairman of the Afghan Interim Authority. >

Over 1,000 dected and 700 selected delegates to the June 2002 Emergency LoyaJirga
esteblished the Idamic Transitional Authority of Afghanista?®* and elected Hamid Karzai asits
President. 2% Despite the support of amgjority of delegates at one point, the former King of
Afghanisan Mohammad Zahir Shah withdrew his name from congderation for the presidency,
prompting Human Rights Watch to accuse the U.S. of “*brazen’ interference in the loyajirga,
[which was] promoted as the birth of Afghani democracy.”?®® Some delegates also objected that
mujahideen commanders who had killed innocent Afghan civilians were widlding too much
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control over the Afghan palitica process. “We were told that thisloyajirgawould not include
al the people who had blood on their hands” said one delegate to applause 28+

Warlord Theocracy and Human Rights Violations

Bonn's aspirations for government under law and with respect for human rights have yet to
be redlized throughout Afghanistan. Of course, the Karzai adminigtration inherited amiserable
and barely functioning country from the Taiban and Northern Alliance forces who had
controlled it through 2001: average life expectancy was only 40 years, 70% of Afghans were
ma nourished, more infants died in childhood and more mothers died in childbirth than in dmost
any other country ever recorded in human history, and millions of children had been orphaned in
the various wars since 1978.2%° But none of these poor hedlth statistics can justify the sorts of
human rights violations that have occurred in Afghanistan since the Tdiban'sfall.

The Karza government began as“an idand in a sea of uncompromising warlords’ who
fidd large militias outside the framework of the Afghan Nationd Army and exercise totditarian
theocratic powers.?®® Most rurd areas and even mgjor cities are not under the firm control of the
central government, especidly at night.?%” According to amember of the Afghanistan
Independent Human Rights Commission, “trids do not take place in accordance with law. In
provinces, warlords are the law, the judge, the government.”2%8

Abdul Rasul Sayyaf, a Wahhabi fundamentdist sent to Afghanistan in the 1980s by Saudi
Arabia to promote its ideology,?®° controls much of Kabul province®®® The governor of Kabul
province and many of the city’s police and intdligence officids are loyd to him, histroops
patrol western Kabul, and even President Karzai himself is reportedly “ often forced to bow to
[his] demands”?®! International peacekeepersin Kabul “have publicly accused ... troops under
his control of being responsible for a series of murders, abductions and extortion incidents in that
sector of the city, aided by acadre of loyaistsin the police department.”?% Following
mainstream Saudi ideology, 2% his forces “ continue to enforce strict Iamic socia codes
including restrictions on women's education and dress”2%4 af’ s forces have tortured
villagers and old people for such crimes as listening to music.2*®  He views any attempt to
guestion his authority as aform of blagphemy, and had two newspaper editors arrested on
blagphemy charges and sentenced to desth for criticizing his tactics >

The authorities in Kandahar, Afghanistan’ s second largest city, continue to implement the
rural Pashtun traditions that the Taliban proclaimed to be requirements of 1I9am.?®” Y oung girls
areforced into marriage under pain of imprisonment; one received afive-year sentence for
refusing to go dong with an arranged marriage>®®  The police jailed another woman for refusing
to enter into a marriage with aman to whom she had been promised by her parents when she was
only two years 0ld.?®® Kandahar’s post- Taliban legd officials imprisoned awoman who escaped
after being held as a sex dave for seven years; she had been sold for about $200 during Taliban
times to aman who raped her repeatedly.>*° Because of cases like these, the head of amgjor
nongovernmenta organization working in Afghanistan reported that she could “ see no change
for most women” in Kandahar since the Taliban lost power.3%*

In the north, a campaign of ethnic cleansing againgt Pashtuns has raged. Soldiers and
armed militiain northern Afghanistan have rounded up and shot dozens of Paghtun men & a
time, raping many Pashtun women and young girls, a crime that can lead to the murder of its
victim by members of her own family in conservative rurd Afghanistan.®? The militia.of former
communist commander Generd Dostum rgped whole families of women, induding girls as
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young as 10.3% A U.N. officid called the abuses against ethnic Pashtuns “ systematic and wide
scale”*%* Thousands of Pashtuns fled their homes, some living in caves to keep warm. 3%

For most of the past four years, a“hardline Idamist” ruled Herat, a historicaly more
liberd city near the Iranian border that is widely viewed as alitmus test for human rights after
the Taliban.>®® The security forces of Governor Ismail Khan borrowed a page from neighboring
Iran, which Khan called “the best mode of an ISamic country in the world,™°” using beatings
and torture to silence political opponents, journdists and human right activists>®® Women
complained that his regime resembled that of the Taiban, 3% as their mode of dress was confined
to two options: burgas or full-body veils (known as chadoris) that expose only the face3° The
police in Herat ordered that 10 forced gynecologica examinations be conducted every day to test
the chastity of girls or women arrested on suspicion of immoral conduct.3'* Although President
Kaza promoted Ismail Khan from Governor to the Ministry of Minesin September of 2004, he
continued to field amilitia, and thousands of petty warlords with similar ideologies continue to
hold power in their respective fiefdoms3*?

The principa engine of theocratic tendencies on anationa basis has been the Afghan
courts, the palicies of which have been indistinguishable in some respects from the Taiban's.
As arespected religious scholar among mujahideen, Sayyaf persuaded Afghan trangtiond
presdent Hamid Karzai to declare Afghanistan an “Idamic” date after the Loya Jrga, and to
ensure that “ Afghanistan’ s justice system will be based on the Koran and Sharialaw.”*® Sayyf,
the Northern Alliance’ s “No. 2 political leader,” threatened guerillawar againg the government
if his demands were not met.3** Foremost among these demands is gender apartheid 3°

Sayydf prevailed upon Presdent Karzal to gppoint as Chief Justice of Afghanistan’s
Supreme Court Fazd Hadi Shinwari, afundamentaist member of Sayyaf's politica party who is
not even trained in Afghan constitutional or statutory law.3*® Shinwari has “cdled for Taiban-
style punishments and brought back the Tdiban's dreaded Ministry for the Promotion of Virtue
and Prevention of Vice,” which “deploys squads to stop public displays of ‘un-Idamic
behaviour among Afghan women.”**" A list of laws and policies being enforced in Afghanistan
reads like the Taliban’ s handbook: women cannot speak in private with men, young people can
be arrested if they marry without their parents’ consent,*'® women are forbidden to travel without
supervison of amae family member, married women are denied the ability to attend high
school, education of women together with men is banned, and women are restrained from
snging in public2® Mast women remain confined to their homes as many Afghan men, backed
by the judiciary, continue to treat women “according to the old Taliban ways"*?°

Shinwari’ s influence stretches far beyond the Supreme Court. He has “ appointed most of
Afghanigtan’s current judiciary -- mostly clericsin rurd aress -- aswell as many of the country’s
provincia governors, especially near Kabul.”**! He used this power to appoint Afghans with
only informd religious training and little experience to the bench, including dmost 130 of his
political alies to the Afghan Supreme Court, 3?2 while women judges with decades of experience
in the Afghan judiciary were denied posts®*® Asaresult, the Afghan courts are “dominated by
religious conservatives who have more in common with the Taiban than with Karzai.”3%*

The U.S. promised that an Afghan commission on judicia reform would reinin Mr.
Shinwari’ s theocratic excesses. But due to the fundamentdists control over the political
process, judicia reform long stood a a standtill, even backdiding into increasing control by
extremists>*® The Judicia Reform Commission was dissolved in 2002, “reportedly obstructed
by religious hard-liners”3?® The Supreme Court isitsdf violating the congtitution by being
packed with too many justices. 32’ Moreover, little or nothing has been done to ensure that

16



Copyright 2005 Northwestern University School of Law Volume 3 (Spring 2005)
Northwegern University Journal of International Human Rights

judges are qualified, that criminal defendants have access to defense attorneys, thet lawvyers have
access to books containing the laws currently in effect, or that endemic corruption ends 32
Prison condiitions are horrifying, and torture is common.®*® Far from secular reformists gaining
ground, Sayyaf himsdf is said to be next in line to be Afghanistan’s Chief Justice:3*°

THENEW AFGHAN CONSTITUTION

The Constitution Drafting Process

The Bonn agreement provided for a Condtitutiona Commission to draft a new congtitution
for review and adoption by a Constitutional Loya Jirga to be convened by October 200333
Presdent Karza gppointed a nine-member Congtitutiond Drafting Commission, which included
two women,*3? and a 35-member Congtitutional Review Commission, which included seven
women.>*® President Karzai appointed Vice President Nematullah Shahrani, a prominent
consarvative, to head both commissions, asignal to many that the congtitution would establish a
nationd religion and mandate strict religious law. 334

Past Afghan condtitutions failed to ensure nationd unity and long-term stability, partialy
because the population as awhole felt excluded from the drafting process**® To involve the
Afghan people in the framing of their congtitution, the Afghan government and internationa
community planned to submit the draft document to a broadly representative Congtitutional Loya
Jrga, which was held in December 2003.3%¢ | addition, the U.N. helped organize a public
consultation process to include thousands of ordinary Afghans®3’ Sill, most rurd Afghans
never heard of the congtitutional process underway in their country until it was aready over.3%®

The Ideological Battle for the Future of Afghanistan

Given the decades-old struggle within Afghan society between secularists and
fundamentdigts, the role of religion in the new congtitution was bound to be contentious.
Fundamentaists such as Rabbani and Sayyaf used their representatives on the Condtitutiona
Commission and the Supreme Court to fight for a constitutional mandate of theocracy.*°
Experts warned that these leaders wanted their “ conservative interpretation of Sharialaw
incorporated into the next Afghan Constitution.”**° International human rights activists, on the
other hand, advocated a congtitution that respected religious difference and closed the door on
the totditarian fundamentalism that killed so many Afghansin the 1990s. A commission of
human rights activisgts and Idamic law scholars recommended that the new congtitution shy away
from mandating one man’s verson of Sharia or Idam, and retain instead the flexibility of the
1964 condtitution’s requirement of governance in conformity with the “basic principles of
Idam.”**! Amnesty International and Human Rights Watch recommended other improvements
to the draft congtitution in terms of religious freedom and due process.>#?

Afghan activigs dso demanded strong protection for women'srights. Afghanistan’s
Deputy Minigter for Women's Affairs argued for an express ban on dl forms of discrimination
against women and a clear requirement of universal education of Afghan women.®** A
conference convened in Kandahar of women leaders from across Afghanistan wert further,
demanding an “ Afghan Women's Bill of Rights’ that included equa representation in parliament
and the Condtitutiond Loya Jrga, compulsory education through high school with opportunities
for higher educetion, full property and inheritance rights and participation in economic life,
access to modern hedlth services and reproductive care, freedom to decide whom to be married
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to, enforcement of crimina laws againgt violence and sexud abuse, and an end to the exchange
of women as compensation for crimes by one family against another (known as Bad).>**

The draft condtitution, unveiled to the public in early November 2003, proclaimed
Afghanistan an Idamic state with anationd rdigion.3*> Under the draft, no law could be
“contrary to the sacred rdligion of I9am,”3*® Afghan judges must rule in accordance with the
provisions of the conservative Hanafi school of jurisprudence of Sharialaw,®*’ the justices of the
Supreme Court must swear to rule in accord with the “provisons’ of religion, the President must
swear an oath to safeguard religion, and the nation’s educationa curriculum would be religious
in nature*® These articles represented a significant departure from the 1964 congtitution, which
required Afghan law to be consstent merdly with the generd “principles’ of Idam rather than a
government officid’ s view of what the “rdligion” itsdf provides®*® Under the new draft,
“anything that is againgt Idam could not go forward,” because conservatives forces were
empowered to “say virtualy whatever they want is againgt I9am.”>*°

The draft condtitution’s dmaost complete silence on women' s rights proved to be its most
disppointing and even embittering flaw in the eyes of many activists for women'srights and the
rule of law. The draft guaranteed women almost 17% of the seats in the Afghan Senate*®* but it
did not explicitly guarantee women equd rights with men or prohibit discrimination against
women, even though Smilar provisons are contained in severd congtitutions of mgority Idamic
countriesin the Middle East, the Central Asian former Soviet republics, and South Asia>? Nor
did it provide Afghan women with rights of equal access to employment, education, and hedlth
care, or with any protections against forced marriages, family violence, and sexua abuse3°3
Insteed it provided dl Afghan “citizens’ with equd rights and protection aganst
discrimination, > without stating dlearly that women are citizens>*° For these reasons, a Gender
and Law Working Group convened by the Ministry of Women's Affairs prepared anumber of
recommended amendments to the draft congtitution, including an anti-discrimination clause,
guarantees of equa rights and full citizenship for women; an end to forced marriages and
trafficking in women; and a provision outlawing davery and “dave-like practices.”**°

The Afghan Constitution: Freedom or Theocracy?

On January 4, 2004, the 1,500 Afghan delegates to the Congtitutional Loya Jirga (CLJ)
ratified the new condtitution. The changesto theinitial draft reflected a series of hard-fought
compromises negotiated among severd factions and hundreds of individuals. World leaders,
including the President of Afghanistan, the representative of U.N. Secretary-Generd to
Afghanigtan, the U.S. Ambassador to Afghanistan, and the U.S. Presdent, immediady halled
the new condtitution as a triumph for human rights. Presdent Karzai cdled it “the most
enlightened in that part of theworld.”®*” The U.S. Ambassador to Afghanistan praised the
document as “one of the most enlightened condtitutions in the ISamic world.”3°®

The Afghans who participated in the condtitutional drafting process, and the internationd
community, crafted a charter for their country that stands as an unquadified improvement over
the Taliban’ s unwritten code of theocratic oppresson. Among other improvements, the
condtitution remedied the draft’ s failure to enshrine women'srights. It now providesthat: “Any
kind of discrimination and privilege between the citizens of Afghanistan are prohibited. [{] The
atizens of Afghanistan —whether man or woman — have equd rights and duties before the
law.”*%° This clause revives precedentsin the 1977 and 1987 constitutions that specifically
guaranteed that Afghan women would enjoy equd rights before the law and protection against
discrimination.*®° Moreover, the new constitution envisions alevel of participation by Afghan
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women in their country’ s parliament that surpasses any historica precedent in that country, or
indeed in most other countries. On paper, women are guaranteed over 25% of the seatsin the
lower house of parliament, and amost 17% of the upper house 3!

But aclose examination of the tight relationship the condtitution establishes between
religious doctrine and the judiciary reveds that the claim that the new cordtitution is the most
“enlightened” in the region, even in the entire Idamic world, isimplausble. Although women
are equd “before the law,” the intention of the Afghan courts and many of the condtitution’s
dreftersisthat the lawvs will treet them very differently in many respects, and deny them many
liberties available to men. And while they may be ensured a say in parliament, their ability to
pass laws improving women's plight in their country will be drictly limited by a veto power the
condiitution grants to radica fundamentdistsin the Afghan judiciary. The condtitution dso
omits eementary protections available to women in other countries where they have not been
subjected to the kind of treatment suffered in Afghanistan for many years, such asaban on
davery and dave-like practices, or arequirement that both parties consent to a marriage.3%?

Many Afghans and international human rights groups have accordingly tempered their
praise of the condtitution. They have expressed fears that several provisons could be used to
enforce medievd interpretations of Idamic Sharialaw, suppress reigious expresson and
political speech, and perpetuate Afghan laws and customs that ruthlesdy oppress Afghan
women. An agenda to accommodate a fundamentaist future for Afghanistan permested the CLJ,
and prevented the new congtitution from redizing the promises of the U.S. and U.N. that
Afghanisan would henceforth abide by internationd human rights sandards. The warlords and
fundamentdist leaders, who issued degth threats againgt more moderate Afghan men and women
to deter them from participéti n% in or even attending the CL.J, prevailed on severd critica issues
that the assembly addressed.®®®  Their death threats and vote buying ensured that the “mgjority”
of CLJ delegates were tied to the “warlord controlling the province they came from.”%®* Nor did
the intimidation end & the doors of the CLJ. The chairman of the CLJ, aformer mujahideen
leader, announced that female delegates should not “try to put yoursdf on aleve with men.

Even God has not given you equd rights, ... because under his decision two women are counted
as equal to one man.”**® The chairman called for delegates who circulated a petition proposing
the remova of the word “Idamic” from the name of the country to be “identified and punished”
asinfides, an offense worthy of the death penalty during Afghanistan’s recent history.3°°

At the CLJ, the warlords that have ruled most of Afghanistan snce the fdl of the Tdiban
succeeded in transforming a clause providing that no law could be contrary to the religion of
Idam “and the values of this Congtitution” into one that says that “no law can be contrary to the
beliefs and provisions of the sacred religion of Idam.”*®” Afghan experts and humanrights
activigs regard the new clause as much more subject to abuse by fundamentalists who seek to
impose Taliban-like theocratic rule, because the “provisons’ of Idam were precisdy what the
Tdiban clamed to be enforcing. Femade CLJ delegates and human rights activids therefore
view this provision asintroducing a strict version of Sharialaw by the “back door.”*®® The
“beliefs and provisons’ dause means “that Idamic law isthe supreme law of the land,” and its
content will inevitably be Ieft for a Supreme Court staffed by “hard line Shariah jurigts’ to
interpret.3*° Under the new contitution, the Supreme Court, whose Chief Justice has
consistently pushed for a theocratic state in which his interpretation of 1sam would hold sway,*™
“can review compliance with the Condtitution of laws, legidative decrees, internationd treeties,
and international conventions, and interpret them, in accordance with the law.”*"* The
congtitution grants the Supreme Court, which the Chief Judtice has packed with many
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sympathetic judges who lack training in Afghanistan’s civil and secular laws, the “power to
reject virtualy any law or treaty as un-ldamic.”3"

Whilefailing in some respects to adequately protect human rights, the new conditution
doesn’'t do enough to prohibit Tadiban and other war criminds from keeping or winning
government pogts, and using them to impose fundamentdist rule. Such efforts had precedentsin
Nazi Germany and Imperia Japan,”® and would be revived in post- Saddam Hussein Irag. The
new congtitution bars only those actudly “convicted” of crimes againgt humanity from becoming
President, a Minister, or member of the National Assembly or Supreme Court.>™* The
ineffectiveness of this provison results from the fact that despite “the enormous scde of war
crimes, crimes againgt humanity and other serious human rights violaions committed in
Afghanigtan, ... no one has yet been tried by a competent court for crimes committed during the
long years of conflict in the country.”3”® Rather than convening trids, in late 2003 codlition
forces “released the Tdiban's foreign minister from custody, and prominent Afghan officids ...
invited him and other Tdiban to run for office in the upcoming eections, something that millions
of Afghan women are siill too afraid to do.”>"® After the Karzai government took office, “many
former Tdiban officids [werg] Stting in the same government positions they held when Mullah
Mohammad Omar was till in charge”®”” Other Taliban officias have been wooed with ““the
offer of aplacein the government.””*’® Amnesty International thus declared the congtitution’s
efforts to deny power to war criminas “meaningless”"®

In saverd other respects, implementation of the rights guaranteed in the condtitution seems
adigtant dream. Shortly after the new congtitution was adopted, U.N. Secretary Generd Kofi
Annan's specid envoy to Afghanistan warned that “thereis no rule of law in this country yet.”3°
The Afghan Independent Human Rights Commission received complaints of hundreds of
murdersin 2003, most blamed on government officials and militia commanders3* The
Commission has found that “innocent people are put in jail for avery long time and for no
reason.”*®2 Thereisno sign of these practices having been put to an end by the adoption of the
new congtitution, %3

TEST CASES FOR THEOCRACY UNDER THE SIXTH AFGHAN CONSTITUTION

Theocracy isarecurring problem in human history because the corruption and
depredations of government by mere men make their countrymen long for amordly infdlible
ruler. But when politicad leaders use their military power to promote their own intolerant beliefs,
the result has often been mass daughter and widespread atrocities against members of other
faiths, as occurred in the Crusades,®®* counter- Reformation Europe,*®° the European colonies of
the New World®®® and Africa*®’ the Ottoman Empire during and after World War 1,328 post-
colonid Indiaand Pakistan,*®° and Sudan since 1989.%®° But even masskillings have failed to
preserve many theocracies from persistent rebellions led by subjects who chafe under the human
rulers arrogant misrepresentation of their own narrow views as the mandate of heaven.

In the same way, the Tdiban, and before them the fundamentaists among the
mujahideen, forced Shia Mudim Afghans and secularists either to suffer repression or to take up
ams againg ther rulers, which massacred them in return. In the near future, Afghans may be
driven into asmilar bind by theocratic policies promulgated under cover of condtitutiona
legitimacy. Whether this happens may depend on the success of the warlords and the
fundamentdists who dominate the Afghan judiciary in imposing fundamentaist policiestha are
as damaging to human rights as those that provoke so much oppostion in neighboring Iran that
mass killings and systematic torture have been deemed necessary to qudl it.
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Outlawing Secular Political Parties

A sgnificant chdlenge to Afghans, especidly women, seeking to implement their right to
paticipate in parliamentary dections will be possible legd redtrictions that could be used to
dlence politica parties represent ethnic or religious minorities, secularigts, or women. The new
condtitution bans political parties whose aims are “contrary to the principles of [the] sacred
reigion of Idam,” aswell asthose that primarily appea to members of an underrepresented
ethnic, linguistic or rligious group.3**  Afghan authorities understand the “principles’ of Iam
to include precepts of Sharialaw “agreed upon by the mgor schools of jurisprudence (figh)”; as
aresult, any political party that “calsfor full equdity before the law of women and men could
by this reasoning be defined as contrary to Idamic principles%? A key test case for the
congtitution will therefore be whether the political parties clause will be misused in thisway.

Curtailing Political Debate

Another important test of the Afghan condtitution’s ability to provide for peaceful and
democratic change will be whether it protects freedom of gpeech and debate. The new
congtitution restricts free expression that intrudes upon religious sensitivities®*® A prominent
member of Afghanistan’s Supreme Court has declared that: “In the condtitution there is an article
that says things that go against ISam are not alowed.”*** The Supreme Court has ordered two
prominent journdists and the former Minister of Women's Affairsto stand tria on spurious
charges of blagphemy after they criticized Afghanistan’ swarlords®®®  Blasphemy is iill an
offense that is potentidly subject to the death penaty under Afghan pend laws, and
fundamentalist Afghans frequently issue degth threets against people charged with it.3% The
Supreme Court actualy sentenced the two reporters to deeth, and afemae writer was dso
sentenced to be executed, although none of these sentences has been carried out yet.3%” Such
prosecutions could represent a serious threet to the development of Afghan democracy.

Persecuting Religious Minorities

Particularly under the Tadiban but throughout Afghan history, the country’ s rulers have
oppressed and murdered religious minorities, especidly Shia Mudims among the Hazaras. The
new condtitution provides that “[f]ollowers of other religions are free to exercise their faith and
perform their religious rites within the limits of the provisions of law.”*%® But aswith many
other aspects of the condtitution, whether and to what extent religious minoritieswill be
protected depends on what the “provisgons of law” limiting religious freedom may be. The Chief
Justice of the Supreme Court has declared that: “ The Idamic government, according to sharia, is
bound to punish those who get involved in anti-Idamic activities. ... We can punish them for
propagating other religions - such as threaten them, expe them and, as alast resort, execute
them, but only with evidence™%° The Chief Justice bdieves that there are three way's to dedl
with adherents of minority reigions “One, isyou palitdy invite him to join the Mudim faith.
Two, if he refuses, ingst thet they obey the laws of Idam. And three, if he rgjects that, [the Chief
Justice] says, ‘I have no choice’ and points to the sword above his desk, and says, ‘ behead
him.”"4%° The Chief Justice has aso warned that anyone who preaches or describes Christianity
to Afghans may face the desth pendty.*®* If these statements are trandated into legal doctrine,
the condtitution’s protection of religious freedom may prove to be very wesk.
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Enforcing Medieval Punishments

Stoning for Adultery

The Chief Judtice of the Afghan Supreme Court has made clear that he wants to see
“adulterers whipped or stoned to degth, the hands of robbers amputated and murderers publicly
executed.”*%? Although the Old Testament of the Bible contemplates the stoning of adulterers
and other criminals, the Qur’ an does not, and most modern states have abandoned the practice.*°
Resuming the stoning of adulterers, asaloca district court did when it ordered an Afghan
woman to be stoned to death in late April 2005, would make Afghanistan’s laws even more
theocratic than those of neighboring Iran, which abandoned the stoning; of adulterersin 2002
after sentencing two women to be stoned to desth the previous year.*** President Karzai has
repeatedly indsted that Afghanistan will be governed by Sharialaw, which many Afghans
understand to provide for stoning in cases of adultery.*® Aidesto Karzai have inssted that
gtoning will not be resumed on Presdent Karzai’ s watch, and the Congtitution provides the
President with the authority to reduce and pardon pendlties, but only “in accordance with law.
But Karzai does not necessarily control what goes on in dl of Afghanistan, and thereisno
guarantee that Karzai will always be Presdent to veto court-ordered stonings. And because the
Supreme Court is ultimately vested with the power to interpret the law and verify compliance
with Idam, the Chief Justice may override a Karzai pardon in an emationaly or politicaly
charged case*®” A renegade warlord, fundamentalist politician, or Supreme Court power grab
could therefore return Afghanistan to the days of torturing and killing women under the pretext

of piety.

3

»406

Amputating Hands for Theft

The Chief Justice has pronounced that “a hand being chopped for theft” is necessary for
“obvious and justified reasons - ridding society of crime”*%® Even President Karzai has
expressed qudified support for the idea, noting that there are “drict rules’ governing such
punishments and it “is extremely, extremdy difficult in the red interpretation of Shariato cut off
somebody’ s hand. The hand-cutting part is only gpplicable, only applicable, if the society has
been provided with al the means of work and earning and making alife”® Thisis somewhat
reassuring, a least in those cases where President Karzai remains in control and convinced that
“dl the means of work” were not available to adefendant. But warlords, the Supreme Court, and
future presidents may not be so gentle. Although amputation may seem preferable to some
compared to life imprisonment under congtant threat of rgpe, the sentence meted out to petty
thievesin the U.S. under some circumstances;*1° its revival would raise serious questions about
Afghanistan’s compliance with its internationdl treety obligations***

Discriminating Against Women

Virtudly every world religion devates men to the position of lordship over women,
placing most forms of reigious fundamentaism on a collison course with equd rights and full
participation by al citizensin ademocratic government.**? Like their fundamentalist
counterparts in other nations, marny powerful leadersin post- Tdiban Afghanistan have arecord
of holding Afghan women to afar higher sandard of pious conduct than men are expected to
obey. Afghan women must shoulder most of the burden of preventing lust and extramarital sex,
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by donning burgas and denying themselves access to most public spaces*!® They must submit
to marriages againg their will and not of thelr choosing, even under circumstances in which men
would be free to refuse. The continuation of such practices will prove dl the promises of equa
rights for Afghan women before the law to beillusory.

The Burga and Forced Covering

All of us remember how the U.S. condemned the burga as the ultimate symboal of the
oppression of women under the Tdiban and the terrorists ideology of “hate.” A State
Department press release issued during the Afghan war cdled the burga an “infamous and
intolerable’ form of torturing and imprisoning women in a*“voluminous, tent-like full-body outer
garment that covers [women] from head to toe.”** Despite dl the pain and discomfort it may
cause, the dlies of the U.S. in Afghanistan are dlill requiring women under their power to wear
theburga. Although American televison glegfully reported that Afghan women had thrown out
their burgas when the Taliban left,*'> Afghan warlords are till requiring them to weer it.**
Most women still wear the burga, not so much out of fiddlity to their rdigious faith and the
requirements of the Qur’ an — which does not even mention veils, let done burgas — but because
they are forced to do so by the dictate of local warlords or the fear of marauding militiamen.**’
“In post-Taiban Afghanistan, women have been rgped for daring to think they could now go
without the burga.”**® Future Afghan governments will decide whether the burga is part of the
“beliefs and provisons of Idam,” or on the contrary isincompatible not only with Idam but with
the international human rights treaties to which Afghanisan isa party. Theissue will likely be
resolved by the Afghan courts, which extreme fundamentaists like Sayyaf and hisdlies on the
Supreme Court look poised to control for the indefinite future.*'°

Involuntary Secluson of Women

Women in Afghan society remain burdened by laws and practices that keep them out of the
public sphere. Rdigious leaders with no legd training act as judges, imprisoning young people
for such crimes as dating, faling in love, or marrying without parental permission.*?° A woman
may commit acrime Smply by having a conversation or being seen in public with an unrelated
man.*?! The former governor of Herat announced on radio and television that the police and
Department of Vice and Virtue “must op men and women who are unmarried from walking
together on the street” and “are obliged to beat them.”*?? This iron curtain of mele-femde
segregdtion is hardly competible with the full participation of women in a*broad-based and
representational” government, which the U.S. has defined to include women. %3

Forced and Underage Marriage

More than two years after the Tdiban fdl, Afghan women are dill being denied tharr rights
in marriage and to divorce under both internationa and Idamic law, much more often than
women in many other Idamic countries are. In July 2002, for example, dmost 800 women per
day applied for divorces to thejudiciad authorities of the Afghan government.*?* But instead of
being granted their divorces, some were imprisoned, including a dozen women subjected to
forced marriages under the Tdliban.*?® The judiciary continues to apply its version of the Hanafi
schoal of Idamic law to deny women the right to divorce under most circumstances, granting
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relief from forced marriages only in “rare” cases*®

their husband’ s permission can be sentenced to severd yearsin prison.

Teenage girls are ill routingly forced into marriages with men they have never met, often
much older than they are. About 50% of Afghanistan’s marriages are compulsory.*?® Afghan
families often sall their daughters for excessve dowries equivadent to thousands of dollars, ina
country where the average income is about $200.*2° Many young women have resorted to setting
themselves on fire to escape this contemporary form of davery.**° Over 100 Afghan women
died of sdf-immolation in thefirst ten months of 2004.%3! Afghanistan’s high rate of forced
martiages is fueling this unprecedented epidemic of fiery suicides**? Although President Karzai
has declared that there “can’t be any worse oppresson” than forced marriage, the Afghan
government cortributes to it by imprisoning girls and women married againgt their will, if and
when they flee**® Girls and women have no legd dternative to suicide, as they are arrested and
jailed for fleeing child marriages or abusive families*** A jailer in Kabul told areporter that: “If
agirl in Afghanistan runs off with aboy or tries to escape from her family, that isa crime”*°
Moreover, Afghan tribal councils continue to resolve crimina cases “by ordering that the dleged
perpetrator provide the family of the aleged victim with ayoung girl or girls, usudly below the
legal marriage age, in order to compensate for the aleged crime”**® Thegirl “isthen forcibly
married to amale member of the victim's family.”**” Thus, the Afghan criminal justice system
“ismore likdly to violate the rights of women than to protect and uphold them.”**® The U.S. has
tolerated these policies of the government and warlords it funds and helped gain power, even
though it cited the “high rates of depression and suicide among Afghan women” as areason to
go to war againg the Taliban.*3°

Internationa law recognizes forced marriage as aform of davery to which Afghanistan
must put an end if it aspires to membership in the community of civilized nations. For example,
atreaty that Afghanistan signed on to in 1966**° obliged States parties to abolish dave-like
practicesin which a*“woman, without the right to refuse, is promised or given in marriage on
payment of a consideration in money or in kind to her parents, guardian, family or any
person...."**! Likewise, the Universal Declaration of Human Rights states that women and men
have equal rights before, during and after marriage,**? and that “[m]arriage shdll be entered into
only with the free and full consent of the intending spouse™*** Findly, Afghanistan's
internationa obligations under the Convention on the Elimination of Discrimination Againgt
Women are to guarantee that women have “the right to choose a spouse fredy” and enjoy “the
same rights and responsibilities in marriage and & the time of termination of marriage.”***

Marriages of very young Afghan girls are a particularly grave problem. Young girls are
dill routindy promised in marriage to bring in an income to a poor family, or to sisfy a
financia or “blood” debt.**> As a consequence, many young girls are pressured into marriagesin
their early teens and even as early as seven.**® The practice is not restricted to Afghanistan, but
iscommon in rura parts of Indiaand Africa**’

The minimum marriagesble age in Afghanistan is 16 by statute.**® However, the courts
refuse to enforce this law.**° Nearly two years after the Taliban fel, Amnesty Internationd
reported one case in which a court refused to take any action on acrimina complaint againg a
48 year old to whom an eight-year old girl had been forcibly married**° This court may smply
have been implementing government policy, for the Deputy Chief Justice of the Afghan Supreme
Court has daimed that the “only source of legidation in Afghanistan is ISamic shariah law,”***
which some jurigts interpret to alow a*“father to contract binding marriages for both his sons and
his daughters so long as they are minors (up to the age of nine or onset of mengruation for girls

Women who run 62/2\/7&)/ from home without
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and puberty, up to age fifteen at the latest, for boys).”*>? Although some jurists maintain that a
girl may repudiate such amarriage upon attaining puberty by application to the court, socid
conditions tend to vitiate this right.*>>

Internationd law condemns child marriages in the same breath as other forced marriages.
Very young girls cannot be said to give their free and full consent to a marriage as required by
the Universal Dedlaration of Human Rights*>* Theoreticaly, therefore, Afghan courts could
find further support in that treaty for enforcing their domestic law against child marriages**® But
the new condtitution’s deference to religious law make it more likely that the courts will rule that
the prohibitions on child marriage in internationd law and Afghan datutes are invalid because
they contradict afundamentalist view of the “beliefs and provisons’ of Idam.**® Sucharuling
would further diminish Afghan girls and women's prospects for true “liberation.”

AN IRAQI THEOCRACY?

Despite many differences, there are important smilarities between the Stuaionsin Irag
and Afghanistan.*>” Both Irag and Afghanistan are mgjority Muslim countries, with populations
of amilar szes, occupied by the U.S. and its codition dlies as aresult of their complicity in
international terrorism.**® Asin Afghanistan, regime change in Irag has ended the rule of a
vicioustyrant. Like Mullah Omar, Saddam Hussain presided over mass murder on a systematic
basis (adthough in Iraq this occurred with support from most of the U.N. Security Council, not
under conditions of internationd isolation asin Afghanigan). And similar Sruggles are
underway in both countries between religious fundamentaists, who would implement amedievd
verson of religious law, and reformers who seek to modernize and secularize their society so as
to guarantee the rights of women and ethnic or religious minorities.

From the Ba’ ath to a Religious Sate

Any discussion of human rightsin Irag’ s recent history must begin with the crimes
committed by Saddam Hussein over the past few decades with the cooperation and support of
severd foreignbpowers Saddam’s Ba ath Arab Socidist party seized power in aU.S.-backed
coup in 1963,%*° and summarily executed thousands of Iragj intellectuas identified as suspected
|eftists on lists provided by the CIA.*®° After taking the helm of the Ba ath party in 1979,
Saddam launched two wars, againg Iran in 1979 and Kuwait in 1990, which claimed the lives of
more than 600,000 Iragis.*®! In the late 1980s and early 1990s, Saddam’s military put down
Iranian-backed rebellions from the Kurdish and Shi’a communities in Irag,*®2 killing 100,000 to
200,000 people.*®® 1n order to commit these crimes, Saddam’ s government secured massive
financid and military support from an array of foreign powers, including the Soviet Union,
France, China, Saudi Arabia, Kuwait, and the U.S:*%*

Despite the disastrous war's, rebellions, and crimes againgt humanity under Saddam’srule,
Irag' s population increased by almost five million people from 1980 to 1990.4¢° L ife expectancy
increased by aimost 14 years on average between 1975 and 1990, as the government helped
ensure that 90% of the population had access to safe drinking water and modern facilities for
sanitation and hedlth care.**® The 1991 Gulf War reversed much of this progress, astheU.S.
deliberately bombed water purification, sewage, and electricity facilities*®” and lobbied for
comprehensve economic sanctions to be imposed by the U.N. Security Council which
eventually led to the desths of one million Iragis*®® including 500,000 Iragi children.%°
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Expressing outrage at Irag’ s poor human rights record,*” floating questionable assertions
about the threat its unconventiona wesapons and ties to al Qaeda posed to internationa peace
and security,*™* and rgjecting Irag' s offersto dlow U.S. military access to suspected weapons
sites and to hold free dections,*’# the Bush administration decided to invade the country and
depose Saddam Hussein.*”® Thewar claimed the lives of up to 60,000 Iragi soldiers;*’* dong
with about 100,000 innocent Iragj civilians as of September 2004.4™ TheIragi death rate more
than doubled,*"® as the rates of disease, malnutrition, and infant mortality soared.*”” War and
looting destroyed Irag s hospitd's and water infrastructure along with most public buildings*’®
The unemployment rate for Iragis doubled to 60 percent,*’® the remains of the water and
sanitation Systems collapsed,*® and more than 3,000 schools were bombed, looted, or otherwise
destroyed.*®' Hundreds of thousands of people became homeless.*82

The Iragi government appointed by the multinationa forces enshrined religion as the basis
of the new Irag. After the end of “maor combat operations,” the U.S. established a Codition
Provisona Authority (CPA) and an Iragi Governing Council (IGC) to manage the country. The
U.S. handed 60% of the seats on the Iragi Governing Council to Shia Mudims with long-
gtanding ties to the theocrats in Iran. These council members subsequently used their power to
promulgate fundamentaist laws for the country, repealing more secular laws guarantesing
women's equality that had been enforced by the previous regime*®® Article 7 of Transitiond
Adminidrative Law (TAL), which isintended to serve as an interim Iragi congtitution until a
more permanent one can be ratified in late 2005,%%* states that: “Idam isthe officid rdligion of
the State and is to be considered a source of legidation. No law that contradicts the universaly
agreed tenets of 1dam, the principles of democracy, or the rights cited in Chapter Two of this
Law may be enacted during the transitional period.”*® According to a prominent commentator
on religious freedom, every Arab state whose condtitution establishes an officid rdigionin this
way has an abysmd record of respecting civil and politica rights; such clauses are used to
implement “ Sate-coerced Idamization, discrimination and even state- sanctioned persecution of
rligious minorities, as, for example, in Iran, Saudi Arabiaand Sudan.”*®® The dause mandating
compliance with dl laws with the requirements of Idam goes beyond what previous Iraq
congdtitutions contemplated in fusing religion and the state, and hands religious fundamentdists
veto power over the political development of the country.*®” In effect, it establishes rdligious
scholars as the authorities on what Irag’ s supreme law provides, outlaws secular government,
and threatens to create atheocracy in Irag. %8

The public satements of the Iragi fundamentaist |eaders mogt likely to implement the
TAL confirm that its provisons make theocracy adistinct possibility. Irag'sinterim prime
minigter virtualy declared dlegiance to Ayatollah Ali Hussein d- Sstani, describing him as
ganding at the “forefront” of al of the country’s other religious authorities on the occasion of the
handover of sovereignty from the CPA.*® The dliance of Ayatollah Sistani and the Supreme
Council for the Idamic Revolution in Iraq resembles the movement of Ayatollah Khomeni of
Iran in that it demands that fundamentaist religious law be used to deny equd rights to women
and religious minorities*®® The aliance receives large donations from the spiritudl capital of
Iran and uses them to maintain private armies, dong with awebste detailing the characterigtics
of the planned fundamentalist state*®* Although Ayatollah Sistani has promised to be less active
in palitics than Ayatollah Khomeini believed that clerics should be, the latter dso made
reassuring statements to the West about democracy, religious freedom, and women'srights,
behaving quite differently once securely in power.*®2 The Iragi Ayatollahs have been even less
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moderate in tone than Khomeini, in some respects’®®; they openly

assume power,”” in the words of the former head of the IGC.*%*

In the January 2005 dection, a codition of Iragi Shiafundamentaist parties claimed about
half of al votes, and promptly declared that religious law would be implemented.*®® The
codition will control more than 130 seats in the 275-member Iragi Nationd Assembly charged
with drafting a permanent constitution.*®® Its architect and inspiration, Ayatollah Sistani, has
pledged that the codition will indgst upon making Idam the sole source of legidation in the
permanent condtitution and prohibiting any law that is contrary to his version of Idam.*®” The
closeties of leading Iragi politicians to the Iranian theocracy do not bode well for Iragi freedom.
With opposition to the Iranian government’s most conservative religious policies reportedly
widespread,**® some dements in the country’s leadership have resorted to torturing and
executing thousands to maintain power.**° Should Irag follow the lead of its larger neighbor, a
gmilar dramamay play out for decadesto come, asit hasin many other theocracies known to
higtory.

usereligion in order to

Iragi Women Face Intensified Discrimination

Although like the Tdiban, Saddam Hussain's government implemented extremdy brutdl
policies against women, it dso had a better record on women' s equdity in some respects than
some of its Arab neighbors. The Iragi Ba ah party started out as a more secular, forward-
looking party towards women, and by 2002 Iragi women could exercise more control over their
mode of dress, education, employment, and entertainment than in neighboring countries such as
Saudi Arabia, Iran, or Kuwait.>% Iragi women made up 38% of Iraq's doctors,>** enralled in
primary school 50% more often than Saudi women,>%? and worked as teachers and professors
50% more often than Saudi women.®®® But after suffering a crisis of legitimacy after the Gullf
War in 1991, Saddam’s regime turned to violent anti-woman policiesin an effort to build support
for the regime among religious and tribal conservatives. Irag amended its Pend Code to exempt
men who murder femae family membersin the name of family honor, after which Iragi men
murdered over 4,000 female relatives®®* Under the pretext of ending prostitution, pro-
government paramilitary Fedayeen killed over 200 women tied to the political opposition.®

Women suffered dong with many other Iragis as aresult of the war to oust Saddam. A
breakdown of law and order after the fal of Iragq’s government resulted in the rapes of hundreds
of Iragi women.>® Violent desths of men, women and children tripled>®” Y oung girlsare being
sold into Javery.>®® Many women are too afraid even to leave their homes, et done participate
actively in developing a secular government that respects the equal rights of its citizens >

Women's minima representation in the post- Saddam Hussein Iragi government has
proved inadequate to protect their interests. Although women make up more than 50% of Iraq's
population, the Bush administration gave them only two out of 25 seets on the IGC, lessthan
10% of the available seats.>° Despite many trained Iragi women lawyers, only 15 out of the
thousands of people given judgeships by the CPA were women.>*! Not one of the Iragi lawyers
hand- picked by the U.S. to draft a new constitution was awoman,®'? arecord of total exclusion
that was al the more surprising because Afghanistan, with afar worse record on women's
participation in public life, had many women involved in its condtitutiona drafting process.

Iragi women judges and lawyers have decried the increased influence of religious
fundamentalists on the IGC and other Iragi ingtitutions. They expressed outrage when the IGC
announced reformsto Iragi family law that would refuse women the right to divorce in most
cases and automatically deny mothers custody of children who reached the age of religious
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instruction (nine years old).>*® They objected that the new laws would “alow anyone who cdls
himsdf acleric to open an Idamic court in his house and decide about who can marry and
divorce and have rights”** “Thiswill send us home and shut the door, just like what happened
to women in Afghanistan,” one Kurdish woman lawyer declared.®® Even amember of the IGC
recoghized “that the law of the tyrant Saddam was more modern than this new law.”>*®
Although even more extreme laws have been enforced in Afghanigtan, Iragi women have
enjoyed more educationd and professond opportunities than in many other large Arab or
Mudim countries, and have not yet become accustomed to the levels of violence and disrespect
inflicted upon Afghan women. Eventudly their protests prompted the CPA to drop the law
reform plan.>*’

With the passage of the TAL and the commencement of a condtitutiona drafting process
expected to be dominated by the Ayatollahs and their private armies, Iragi women may be out of
the frying pan, and into the fire. Although the TAL guarantees women equa rights before the
law and a non-binding goa of 25 percent of seatsin the Iragi legidature, these provisions may be
meaningless if, under Artidle 7 of the TAL,%'8 Ayatollah Sistani and other Iragj fundementalists
et to exercise veto power over Irag slaws and legd system in the name of the “tenets of
Idam.”®*® Among the Taibart-like laws Ayatollah Sistani would like to seeimplemented are
bans on: women showing their faces or most parts of their bodiesin public; girls or women who
arevirgins getting married without their father's or grandfather’ s permission; wives leaving ther
houses without their husband’ s permission; men and women dating or having a conversation in a
private place; and even smple entertainments such as music, dancing, and chess®° Hewould
permit afather or grandfather to arrange the marriages of his children before puberty, and even
before the age of nine®*

While the Kurdish parties that have controlled northern Iraq since 1991 are promoted in the
U.S. media as amore moderate dternative to the Shiardigious parties, their policies towards
women have aso been extremely harsh. The Kurdish region they led passed alaw dlowing men
to kill their wives for disobedience, an offer that an estimated 550 men accepted between 1991
and 1994.5%2 An Iragi women' s rights activist blamed the Kurdish nationdlist parties for
complicity in more than 8,000 “honor killings” of women since they gained control over
northern Irag.>® Like the Afghan warlords after the Tdiban, the policies of these leaders may
perpetuate the oppression of women.

Iragi Christians Flee Fundamentalist Atrocities

A key difference between Iraq and Afghanistan is that the former has alarge population —
edimated a one to two million persons— of Chrigians, including the Assyrians, the indigenous
population of Irag.>?* Since thefall of Saddam Hussein's regime, the one million Christian
Assyriansin Irag have suffered continued tyranny, garbed in religious fervor rether than Bd aeth
Areb nationdism.®>?® Ayatollah Sistani’ slegdl rulings dictate that Jews and Christians are
undlean,>?® and consistent with this “unclean” status, Iragi fundamentalists have subjected their
Christian countrymen to postwar reprisals worthy of Germany just before Krigtalnacht: Iraqg
Chrigtians are being murdered in the dozens, severd of their number are kidnapped and raped
each week, and many of their large businesses have been looted and burned.>?’ Schoolteachers
empl ogled by the Iragi sate are preaching rdigion in class and forcing Chrigtian girlsto wear
veils®® Armed bands of rdigious fanatics “roam the streets. .., exacting their brand of what they
cal God'slaw.”*° Conditions are so bad that afew even recal Saddam’s old regime as being
preferable®*° Over 45,000 Iragi Christians who survived Saddam have fled Irag since the war.>3!
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While many Iragi Chrigtians hoped that the 2005 € ection would guarantee them
proportiond representation in the Iragi National Assembly that will draft a permanent
condtitution, hundreds of thousands of Christian voters were denied the right to vote because
their designated polling centers never opened on dection day, or had no ballots>*? Voter turnout
was only 17% in and around the Mosul areain Nineveh province, the Assyrian Chrigtian
homdland.>*® “Quite a significant number of Chrigtiansin the Mosul areawere denied ballot
boxes and ballots,” the Iragi deputy prime minister admitted.>** The result isthat Christians will
be underrepresented in the congtitutional drafting process.>®

CONCLUSION

Referring to the liberation of Afghanistan and Irag from dictatorship, President George W.
Bush declared, “No President has ever done more for human rights than | have”>*® President
Bush has gated that the American invasions of Afghanistan and Irag have freed these countries
from their long histories of oppression, established or nearly established democratic rule, and
liberated women to participate equdly in politics and society.

Although both nations are as close to democracy and respect for individud rights as they
have been in many years, the devation of Iranianstyle theocrats to many of their key leadership
positions remains a serious obstacle along the path to the promised freedom. The politica redity
in Afghanistan and Iraq istoo often that austere U.S.-backed fundamentaists control thousands
of armed militiamen with tenuous dlegiance to the central government, and exploit these private
amiesto distort the legd and politica development of their countries towards theocracy. These
militia commanders and their dlies have wantonly violated the human rights of women and
religious and ethnic minorities. Despite their many abuses, no comprehengve effort to disarm
these private armies is underway, or perhaps even possible, in either country.®3’

A more complex understanding of the history of Afghanistan and Irag, both before and
after the intervention of the U.S.-led coditions, is critica to assessng the impact of the Bush
doctrine on human rights and respect for internationd law. An appreciation of the atrocities of
the Tdiban and Saddam Hussein is indispensable to such an assessment. At the same time, the
influence bestowed upon fundamentaist warlords and their dliesin Afghanistan has resulted in
the continuing oppression of the Afghan people, and chalenges the Bush adminigration’s smple
narrative of aliberation from the Tdiban resulting in equd rights for women and democracy for
al. Likewise, the centrd role of fundamentalist paliticians and militialeadersin post- Saddam
Iraq should temper the triumpha attitude that followed the capture of Baghdad.

Congdering the mounting human and financid cost of U.S. military operations, which
could probably save tens of millions of lives per year if devoted to internationa hedlth care
spendi n%, more thorough study of human rights judtifications for U.S. military interventionsis
aritica.>*® The historical record of U.S. “liberation” of other countries, while impressive, is
mixed. Germanoccupied Europe, Japan, South Korea, and Bosnia have dl enjoyed remarkable
advancesin human rights, democratic governance, women'sri %hts and economic growth since
the U.S. and its allies toppled or repelled dictatoria regimes>*° But American colonization,
military occupation and palitica intervention have failed to produce lagting freedom in many
Third World countries more similarly situated to Irag and Afghanistan. A number of countries
have actudly experienced worsening human rights Situations and even genocide, sometimes with
the direct involvement of the U.S. military, since the U.S. intervened in their internd affairs>*°
Compared to these current and former American political protégés, the cause of women's
equality has fared better in many respectsin severa other Third World countries that have not
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experienced American military occupation or political control.>** In light of the poor results of
many prominent interventionsin the Third World, the Bush adminigtration’s optimistic

projections for its reconstruction efforts appear to be premature at best, and warrant more careful
scrutiny given ther large and rising costs in terms of oss of life and economic devastation.

When the fundamentalist policies of many post- Tdiban Afghan warlords or Iragi religious
parties are raised as objections to U.S. support for these forces, the typica responseis to
compare these U.S. dlies favorably to the Taiban or Saddam Hussein.>*? But many Afghans
and Iragis may wonder why the practices of Afghan warlords and Iragi fundamentaists are not
ingtead compared unfavorably to international human rights standards or even to the existing
practices of neighboring countries such as present-day Lebanon or Tgikistan, where
discrimination againgt women and religious minoritiesis less often practiced. For them, the right
question is not whether Afghan warlords are better than the Tdiban or the Ayatollahs better than
Saddam Hussein, but whether the future Afghan and Iragi governments will be so much better
that regime change will have judtified the death and maiming of thousands of civiliansin the
invasion and occupation of their lands>*® The answer will only be revealed after severa decades
have passed, and the fate of U.S.-imposed “Idamic democracy” is known to history.

Assistant Professor of Law, Florida International University College of Law, August 2005. E-mail:
htravis@post.harvard.edu. The author thanks the many human rights activists with whom he discussed the issues
addressed in this Article, especially the activists with Women for Afghan Women and the Assyrian Democratic
Movement.
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