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Abstract 
 

Do moral heuristics operate in the moral domain? If so, do they lead to moral 
errors? This brief essay offers an affirmative answer to both questions. In so doing, it 
responds to an essay by Gerd Gigerenzer on the nature of heuristics, moral and 
otherwise. While focused on morality, the discussion bears on the general debate between 
those who emphasize cognitive errors, sometimes produced by heuristics, and those who 
emphasize the frequent success of heuristics in producing sensible judgments in the real 
world. General claims are that it is contentious to see moral problems as ones of 
arithmetic, and that arguments about moral heuristics will often do well to steer clear of 
contentious arguments about what morality requires.  

 
 
 

For many problems, Gerd Gigerenzer celebrates heuristics. He believes that they 

are simple, fast, frugal, and remarkably accurate. He emphasizes that heuristics can be 

prescriptive, in the sense that they may well lead to good outcomes in the real world. In 

the moral domain, Gigerenzer is properly cautious about whether heuristics produce 

moral or immoral behavior. What I would like to do here is to emphasize the imperfect 

reliability of heuristics in general, and to suggest that their imperfect reliability raises 

serious cautionary notes about some of Gigerenzer’s broader claims.  

Let us begin with Gigerenzer’s illuminating remarks about the "gaze heuristic," 

which enables baseball players (and others) to make otherwise difficult catches. 

Gigerenzer, who has often explored this particular heuristic, is quite right to emphasize 

that people who use heuristics are often not aware that they are doing so. But even a 

casual understanding of sports requires some qualification of Gigerenzer's claims. Stupid 



tennis players tend to use fast and frugal heuristics, which contribute to their stupid 

tennis. Often they think, for example, that they should hit the ball hard and deep 

whenever the opportunity arises—an intuition, or thought, that can get them into serious 

trouble. Stupid athletes adopt simple heuristics that make them dumb. By contrast, smart 

tennis players are immensely flexible, and they are able to rethink their rules of thumb as 

the occasion demands. The best athletes have an exceedingly complex set of heuristics, 

fast but not at all simple, which they deploy as the situation requires. The moral domain 

is not so very different (see Nussbaum, 2003). It is pervaded by fast heuristics, as 

Gigerenzer suggests, but they often misfire, and good moral agents are aware of that fact.  

My own treatment of moral heuristics, criticized by Gigerenzer, emphasizes the 

immense importance of moral framing and the possibility that people use “simple 

heuristics that make us good” (Sunstein, 2005). For morality, as for issues of fact and 

logic, it is important to see that many heuristics do point us in the right direction– and 

hence to stress, as did Tversky and Kahneman (Tversky and Kahneman, 1974) and later 

Gigerenzer, that heuristics can lead to excellent judgments in the actual world. If people 

believe that they ought not to lie, or harm innocent people, they will often do the right 

thing—especially in light of the fact that case-by-case inquiries into the morality of lying, 

or harming innocent people, could produce self-serving conclusions that produce 

grievous moral wrong. (The case of Nazi massacres, explored by Gigerenzer, can be 

understood as an example.) Moral heuristics, understood as simple rules of thumb, might 

well have a rule-utilitarian defense, in the sense that they might, on balance, produce 

morally preferable behavior even if they lead to unfortunate results in particular cases. 

But no one should deny that in many contexts, moral and other heuristics, in the 

form of simple rules of thumb, lead to moral error on any plausible view of morality. 

Consider, for example, the idea, emphasized by Gigerenzer, that one ought to do as the 

majority does, a source of massive moral blunders (see Sunstein, 2003). Or consider the 

fast and frugal idea that one ought not to distort the truth—a heuristic that generally 

works well, but that also leads (in my view) to moral error when, for example, the 

distortion is necessary to avoid significant numbers of deaths. Or consider the act-

omission distinction, which makes moral sense in many domains, but which can lead to 

unsupportable moral judgments as well (Baron, 2004).  



Gigerenzer notes, usefully, that it may be possible to modify people’s judgments, 

including their moral judgments, by altering the background. The idea is hardly original 

(see Sunstein and Thaler, 2004), but it is true that a default rule in favor of organ 

donations might well increase what, on one view, is morally desirable behavior (id.). 

Indeed there are many applications of this point. If default rules matter, an employer, 

including the state qua employer, could dramatically increase charitable contributions by 

presuming that (for example) each employer would like to devote 2% of wages to 

charitable causes. Of course the use of default rules to steer behavior raises normative 

questions of its own (id.). The only point is that default rules greatly matter to choices, 

including those with a moral component. 

Thus far, then, Gigerenzer’s general argument seems both plausible and 

illuminating, and I am merely underlining the possibility that even good heuristics will go 

wrong, for morality as for other questions. But on an important issue, Gigerenzer seems 

to me to miss some of the complexity of moral argument. His objections to maximization 

theories treat moral judgments as involving a kind of moral arithmetic, and this is a most 

contentious understanding. 

To be sure, Gigenenzer is correct to stress the cognitive difficulties of undertaking 

a full ex ante calculation of the consequences of social actions. Human beings do not 

have unlimited cognitive abilities, and hence they are often unable to specify the effects 

of one or another course of action. Gigerenzer believes that satisficers, using moral 

heuristics, have important advantages over optimizers. For some questions, this is 

undoubtedly correct. But to understand the relationship between heuristics and the moral 

domain, much more must be said. Three points are especially important here. 

First: Gigerenzer does not mention that many people are rule-consequentialists; 

they know exactly what Gigerenzer emphasizes, and they favor clear and simple moral 

rules for that very reason (Hooker, 2000). A complex consequentialist calculus might 

lead to error, even if it would be preferable if properly applied. Because people are self-

serving, and because their on-the-spot judgments are unreliable, they might do best to 

follow simple moral rules, or one-reason decision making. There are interesting 

relationships between Gigerenzer’s understanding of heuristics and rule-utilitarian 

approach to morality. 



Second: Consequentialism can be specified in many different ways. Utilitarianism 

is one form of consequentialism, but because it require all goods and bads to be described 

along the metric of utility, it is controversial, even among consequentialists. When 

Gigerenzer speaks of the limits of maximization theories, and even of consequentialism, 

he appears to be operating under a utilitarian framework, without exploring the problem 

of plural and incommensurable goods. We might, for example, endorse a form of 

consequentialism that sees rights violations (so understood on nonutilitarian grounds) as a 

set of (very) bad consequences (see Sen, 1982). Gigerenzer’s exploration of moral 

problems does not recognize the complexities in consequentialist accounts of morality. 

Third: Many people are not consequentialists at all (see Scheffler, 1994). 

Consider the injunction to treat people as ends, not means, an injunction that runs afoul of 

many versions of consequentialism (but see Sen, 1982). Hence—and this is the most 

important point—it is not enough for Gigerenzer to show that moral heuristics do a good 

(enough) real-world job of achieving what we would achieve if we were optimizers with 

unlimited abilities of calculation. Perhaps some heuristics, in some contexts, violate 

deontological commands.  

Return to Gigerenzer’s first example: Should a Nazi massacre be evaluated in 

utilitarian or consequentialist terms? To make the calculation, does it matter if, for 

example, there were many more Nazis than Jews, and that many Germans had a great 

deal to gain, economically and otherwise, from mass murders? Many people would 

respond that this moral atrocity counts as such whatever the outcome of a utilitarian or 

consequentialist calculus—and hence that Gigerenzer’s emphasis on the impossibility of 

ex ante calculations is often beside the point (or worse). Perhaps many moral heuristics, 

followed by most people and even most soldiers (putting Nazi soldiers to one side), 

should be seen as fast and frugal ways not of satisficing rather than optimizing, but of 

ensuring that people do what is required by nonconsequentialist accounts of morality. 

The existence of plural and conflicting accounts of the foundations of morality 

makes it all the more difficult to argue that moral heuristics function well. If certain fast 

and frugal heuristics are defensible on utilitarian or consequentialist grounds, they might 

still be objectionable from the moral point of view. In my view, it is for this reason 

productive to explore heuristics that might be defensible, or indefensible, on the basis of 



any view of what morality requires, or on the basis of the least contentious views of what 

morality requires (Sunstein, 2005).  

Gigerenzer seems to think that moral heuristics might be shown to be prescriptive 

if a full consequentialist calculus is not possible; but this thought too quickly treats 

morality as a problem of arithmetic. If morality ought not to be so understood, as many 

people believe, then it is not clear what is shown by Gigerenzer’s emphasis on the 

cognitive problems associated with optimizing. I emphasize that prescriptive treatments 

of moral heuristics are likely to be productive; but they should steer clear of the most 

contentious arguments about the foundations of morality. 

 



References 
 

 
Akerlof, G. The Economics of Caste and of the Rate Race and Other Woeful Tales, in An 

Economic Theorist’s Book of Tales (1984). Cambridge University Press. 
 
Baron, J. (1994) Nonconsequentialist decisions. Behavioral and Brain Sciences 17:1-10. 
 
Hooker, B. (2000). Ideal Code, Real World: A Rule-Consequentialist Theory of Morality. 

Oxford University Press. 
 
Nussbaum. M. (2003). The Fragility of Goodness. Cambridge University Press. 
 
Scheffler, S. (1994). The Rejection of Consequentialism. Oxford University Press. 
 
Sen, A. (1982). Rights and Agency. Philosophy and Public Affairs 11: 3-39. 
 
Sunstein, C. (2003). Why Societies Need Dissent. Harvard University Press. 
 
Sunstein, C. and Thaler, R. (2003). Libertarian Paternalism Is Not An Oxymoron. 

University of Chicago Law Review 70: 1159-1202. 
 
Sunstein, C. (2005). Moral Heuristics. Behavioral and Brain Sciences 28: 531-43. 
 
Tversky, A. and Kahneman, D. (1974). Judgment under uncertainty: Heuristics and   
biases. Science, 185, 1124-1131. 
 
 
 
 
 
 
 
 
 
 
 
 
Readers with comments should address them to: 
 
Professor Cass Sunstein 
University of Chicago Law School 
1111 East 60th Street 
Chicago, IL  60637 
 csunstei@uchicago.edu 



  The University of Chicago Law School 
Public Law and Legal Theory Working Paper Series 

 
1. Cass R. Sunstein and Edna Ullmann-Margalit, Second-Order Decisions (November 1999; 

Ethics, v.110, no. 1) 
2. Joseph Isenbergh, Impeachment and Presidential Immunity from Judicial Process 

(November 1999; forthcoming Yale Law and Policy Review v.18 #1). 
3. Cass R. Sunstein, Is the Clean Air Act Unconstitutional? (August 1999; Michigan Law 

Review #3). 
4. Elizabeth Garrett, The Law and Economics of “Informed Voter” Ballot Notations 

(November 1999, University of Virginia Law Review, v. 85). 
5. David A. Strauss, Do Constitutional Amendments Matter? (November 1999) 
6. Cass R. Sunstein, Standing for Animals (November 1999) 
7. Cass R. Sunstein,  Culture and Government Money: A Guide for the Perplexed (April 

2000). 
8. Emily Buss, Without Peers?  The Blind Spot in the Debate over How to Allocate 

Educational Control between Parent and State (April 2000). 
9. David A. Strauss,  Common Law, Common Ground, and Jefferson’s Principle (June 2000). 
10. Curtis A. Bradley and Jack L. Goldsmith, Treaties, Human Rights, and Conditional 

Consent (May 2000; Pennsylvania Law Review v. 149). 
11. Mary Ann Case, Lessons for the Future of Affirmative Action from the Past of the Religion 

Clauses?  (May 2001, Supreme Court Review, 2000) 
12. Cass R. Sunstein, Social and Economic Rights?  Lessons from South Africa (May, 2000). 
13. Jill Elaine Hasday, Parenthood Divided:  A Legal History of the Bifurcated Law of Parental 

Relations (June 2001) 
14. Elizabeth Garrett, Institutional Lessons from the 2000 Presidential Election (May 2001). 
15. Richard A. Epstein, The Allocation of the Commons: Parking and Stopping on the 

Commons (August 2001). 
16. Jack Goldsmith, The Internet and the Legitimacy of Remote Cross-Border Searches 

(October 2001). 
17. Adrian Vermeule, Does Commerce Clause Review Have Perverse Effects? (October 2001). 
18. Cass R. Sunstein, Of Artificial Intelligence and Legal Reasoning (November 2001). 
19. Elizabeth Garrett, The Future of Campaign Finance Reform Laws in the Courts and in 

Congress, The William J. Brennan Lecture in Constitutional Law (December 2001). 
20. Julie Roin, Taxation without Coordination (March 2002). 
21. Geoffrey R. Stone, Above the Law:  Research Methods, Ethics, and the Law of Privilege 

(March 2002; forthcoming J. Sociological Methodology 2002). 
22. Cass R. Sunstein, Is There a Constitutional Right to Clone?  (March 2002). 
23. Emily Buss, Parental Rights (May 2002, forthcoming Virginia Law Review). 
24. David A. Strauss, Must Like Cases Be Treated Alike? (May 2002). 
25. David A. Strauss, The Common Law Genius of the Warren Court (May 2002). 
26. Jack Goldsmith and Ryan Goodman, U.S. Civil Litigation and International Terrorism 

(June 2002). 
27. Jack Goldsmith and Cass R. Sunstein, Military Tribunals and Legal Culture:  What a 

Difference Sixty Years Makes (June 2002). 
28. Cass R. Sunstein and Adrian Vermeule, Interpretation and Institutions (July 2002). 
29. Elizabeth Garrett, Is the Party Over? The Court and the Political Process (August 2002). 
30. Cass R. Sunstein, The Rights of Animals: A Very Short Primer (August 2002). 
31. Joseph Isenbergh, Activists Vote Twice (November 2002). 
32. Julie Roin, Truth in Government: Beyond the Tax Expenditure Budget (November 2002). 
33. Cass R. Sunstein, Hazardous Heuristics (November 2002). 



34. Cass R. Sunstein, Conformity and Dissent (November 2002). 
35. Jill Elaine Hasday, The Principle and Practice of Women’s “Full Citizenship”: A Case 

Study of Sex-Segregated Public Education (December 2002). 
36. Cass R. Sunstein, Why Does the American Constitution Lack Social and Economic 

Guarantees? (January 2003). 
37. Adrian Vermeule, Mead in the Trenches (January 2003). 
38. Cass R. Sunstein, Beyond the Precautionary Principle (January 2003). 
39. Adrian Vermeule, The Constitutional Law of Congressional Procedure (February 2003). 
40. Eric A. Posner and Adrian Vermeule, Transitional Justice as Ordinary Justice (March 

2003). 
41. Emily Buss, Children’s Associational Rights? Why Less Is More (March 2003) 
42. Emily Buss, The Speech Enhancing Effect of Internet Regulation (March 2003) 
43. Cass R. Sunstein and Richard H. Thaler, Libertarian Paternalism Is Not an Oxymoron (May 

2003) 
44. Elizabeth Garrett, Legislating Chevron (April 2003)  
45. Eric A. Posner, Transfer Regulations and Cost-Effectiveness Analysis (April 2003) 
46. Mary Ann Case, Developing a Taste for Not Being Discriminated Against (May 2003) 
47. Saul Levmore and Kyle Logue, Insuring against Terrorism—and Crime (June 2003) 
48. Eric Posner and Adrian Vermeule, Accommodating Emergencies (September 2003) 
49. Adrian Vermeule, The Judiciary Is a They, Not an It: Two Fallacies of Interpretive Theory 

(September 2003) 
50. Cass R. Sunstein, Ideological Voting on Federal Courts of Appeals: A Preliminary 

Investigation (September 2003)  
51. Bernard E. Harcourt, Rethinking Racial Profiling: A Critique of the Economics, Civil 

Liberties, and Constitutional  Literature, and of Criminal Profiling More Generally 
(November 2003) 

52. Jenia Iontcheva, Nationalizing International Criminal Law: The International Criminal 
Court As a Roving Mixed Court (January 2004) 

53. Lior Jacob Strahilevitz, The Right to Destroy (January 2004)  
54. Adrian Vermeule, Submajority Rules (in Legislatures and Elsewhere) (January 2004) 
55. Jide Nzelibe, The Credibility Imperative: The Political Dynamics of Retaliation in the 

World Trade Organization’s Dispute Resolution Mechanism (January 2004) 
56. Catharine A. MacKinnon, Directions in Sexual Harassment Law: Afterword  (January 

2004) 
57. Cass R. Sunstein, Black on Brown (February 2004) 
58. Elizabeth F. Emens, Monogamy’s Law: Compulsory Monogamy and Polyamorous 

Existence (February 2004) 
59. Bernard E. Harcourt, You Are Entering a Gay- and Lesbian-Free Zone: On the Radical 

Dissents of Justice Scalia and Other (Post-) Queers (February 2004) 
60. Adrian Vermeule, Selection Effects in Constitutional Law (March 2004) 
61. Derek Jinks and David Sloss, Is the President Bound by the Geneva Conventions? (July 

2004) 
62. Derek Jinks and Ryan Goodman, How to Influence States: Socialization and International 

Human Rights Law (March 2004) 
63. Eric A. Posner and Alan O. Sykes, Optimal War and Jus Ad Bellum (April 2004) 
64. Derek Jinks, Protective Parity and the Law of War (April 2004) 
65. Derek Jinks, The Declining Significance of POW Status (April 2004) 
66. Bernard E. Harcourt, Unconstitutional Police Searches and Collective Responsibility (June 

2004) 
67. Bernard E. Harcourt, On Gun Registration, the NRA, Adolf Hitler, and Nazi Gun Laws: 

Exploding the Gun Culture Wars {A Call to Historians} (June 2004) 



68. Jide Nzelibe, The Uniqueness of Foreign Affairs (July 2004) 
69. Derek Jinks, Disaggregating “War” (July 2004) 
70. Jill Elaine Hasday, Mitigation and the Americans with Disabilities Act (August 2004) 
71. Eric A. Posner and Cass R. Sunstein, Dollars and Death (August 2004) 
72. Cass R. Sunstein, Group Judgments: Deliberation, Statistical Means, and Information 

Markets (August 2004) 
73. Adrian Vermeule, Constitutional Amendments and the Constitutional Common Law 

(September 2004) 
74. Elizabeth Emens, The Sympathetic Discriminator: Mental Illness and the ADA (September 

2004) 
75. Adrian Vermeule, Three Strategies of Interpretation (October 2004) 
76. Cass R. Sunstein, The Right to Marry (October 2004) 
77. Jill Elaine Hasday, The Canon of Family Law (October 2004) 
78. Adam M. Samaha, Litigant Sensitivity in First Amendment Law (November 2004) 
79. Lior Jacob Strahilevitz, A Social Networks Theory of Privacy (December 2004) 
80. Cass R. Sunstein, Minimalism at War (December 2004)  
81. Eric A. Posner, The Decline of the International Court of Justice (December 2004) 
82.  Tim Wu, The Breach Theory of Treaty Enforcement (February 2005, revised March 2005) 
83. Adrian Vermeule, Libertarian Panics (February 2005) 
84. Eric A. Posner and Adrian Vermeule, Should Coercive Interrogation Be Legal? (March 

2005) 
85. Cass R. Sunstein and Adrian Vermeule, Is Capital Punishment Morally Required? The 

Relevance of Life-Life Tradeoffs (March 2005) 
86. Adam B. Cox, Partisan Gerrymandering and Disaggregated Redistricting (April 2005) 
87. Eric A. Posner, Political Trials in Domestic and International Law (April 2005) 
88. Cass R. Sunstein, Irreversible and Catastrophic (April 2005) 
89. Adam B. Cox, Partisan Fairness and Redistricting Politics (April 2005, NYU L. Rev. 70, #3) 
90. Cass R. Sunstein, Administrative Law Goes to War (May 2005, Harvard L. Rev., 

forthcoming) 
91. Cass R. Sunstein, Chevron Step Zero (May 2005) 
92. Bernard E. Harcourt, Policing L.A.’s Skid Row: Crime and Real Estate Development in 

Downtown Los Angeles [An Experiment in Real Time] (May 2005) 
93. Bernard E. Harcourt and Jens Ludwig, Broken Windows: New Evidence from New York 

City and a Five-City Social Experiment (May 2005) 
94. Bernard E. Harcourt, Against Prediction: Sentencing, Policing, and Punishing in an 

Actuarial Age (May 2005) 
95. Philip Hamburger, The New Censorship: Institutional Review Boards (May 2005) 
96. Eugene Kontorovich, Disrespecting the “Opinions of Mankind” (June 2005) 
97. Tim Wu, Intellectual Property, Innovation, and Decision Architectures (June 2005) 
98. Lior Jacob Strahilevitz, Exclusionary Amenities in Residential Commons (July 2005) 
99. Cass R. Sunstein, Ranking Law Schools: A Market Test?  (July 2005) 
100. Mary Anne Case, Pets or Meat (August 2005) 
101. Adam Samaha, Executive Exposure: Government Secrets, Constitutional Law, and 

Platforms for Judicial Intervention (August 2005, revised November 2005) 
102. Jason J. Czarnezki and William K. Ford, The Phantom Philosophy? An Empirical 

Investigation of Legal Interpretation (August 2005)  
103. Adrian Vermeule, Absolute Voting Rules (August 2005) 
104. Eric A. Posner and Adrian Vermeule, Emergencies and Democratic Failure (August 2005) 
105. Adrian Vermeule, Reparations as Rough Justice (September 2005) 
 



106. Arthur J. Jacobson and John P. McCormick, The Business of Business Is Democracy 
(September 2005) 

107. Tracey Meares and Kelsi Brown Corkran, When 2 or 3 Come Together (October 2005) 
108. Adrian Vermeule, Political Constraints on Supreme Court Reform (October 2005) 
109. Lior Jacob Strahilevitz, Information Asymmetries and the Rights to Exclude (November 

2005) 
110. Cass R. Sunstein, Fast, Frugal and (Sometimes) Wrong (November 2005) 
111. Cass R. Sunstein, Justice Breyer’s Democratic Pragmatism (November 2005) 
112. Adam M. Samaha, Endorsement Retires: From Religious Symbols to Anti-Sorting 

Principles (November 2005) 
113. Adam M. Samaha, Undue Process: Congressional Referral and Judicial Resistance in the 

Schiavo Controversy (November 2005) 
 

 


	Frugal and (Sometimes) Wrong
	Recommended Citation

	Microsoft Word - 110-crs-frugal.doc

