Governing through Normality: Law and the For ce of Sameness

Abstract This article claims that the existence of socrabgs hinges on the production of sameness,
which allows distinguishing members from non-memb&ameness is described as a shared set of
standards whereby social subjects can provide riyitwaderstandable accounts of themselves, their
practical activities, and their environment. Théhau argues that sameness is not an intrinsic prppe
of groups, but is produced within the very praditieat it is meant to support. By building on a
Wittgensteinian interpretation of meanings and sulee illustrates how sameness is an intrinsic
feature of the process through which the membeaspoéctice construct the latter by establishiag it
rules. At the same time, the article draws on Gatmitt’s institutional thinking, elaborated in the
1930s, and particularly his analysis of the releeanf normality to the existence of law. In doirg s
the author claims that sameness and normalityeyedo-original aspects of there being an effective
legal order. Against this analytical backgroune,aiticle goes on to claim that the legal ordepscgt

of liberal regimes hold sway on social practicestigh the protection of normality and the revision
of its boundaries as new challenges arise. Asaiogsoint, the author examines the hypothesis that
today’s push for legal recognition of same-sex raga could be interpreted as an immunity response
of liberal regimes to homosexual sexualities’ forritique of traditional models of kinship.

Constructing sameness is an essential intellecatvity that goes unobserved
(Douglas 1987, p. 60)

What is it that produces sameness? This is ondefiost troubling questions for those who
endeavour to understand how social order comest abyalworks. With no shred of doubt, this
question has haunted the works of two major figafethe 20" century, Carl Schmitt and Ludwig
Wittgenstein, who have explored both the semantdications of sameness and its pragmatic effects
on the regulation of social interaction. Some satohave drawn on Schmitt's and Wittgenstein’s
critical reflections to highlight the limits of ldralism (e.g. Mouffe 2000). Others have examined
some of the connections among their theoreticateors (e.g. Sluga 2011). Seldom, however, do
interpreters pay due heed to Schmitt's and Wittggen's shared interest in the role of sameness and
the way in which it helps produceonditions of normalityIn the view of both, sameness and
normality constitute the binary that enables sogmups to existjua groups, that is, to share
standards of conducts and criteria of correctrf@aghis account, sameness can be conceptualised as
the common reference to a set of criteria that@osibcial intelligibility and political speakabilibn
social subjects. Put otherwise, sameness shoulden@garded as a set of substantial properti¢s tha
determine the homogeneity or the identity of soemities. It is rather a conceptual, cognitiveides

that denotes, and draws the boundaries of, thedibplegible”, in that it offers the standards wabky
social subjects provide mutually understandableatts of themselves, their practical activities] an
their environment.

In the first three sections, | will mainly look tittgenstein’s and Schmitt’s insights into how
sameness emerges and why it turns out to be saktusocial order. On the one hand, Wittgenstein
lays the theoretical foundation for the analysisaheness, as he explains that the latter stems fro
and depends on, a threefold relation among theieneaf meanings, the observance of rules, and the
development of practices. On the other hand, S¢lsmsignificant revision of the role of exception
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and his introduction of an institutionalist poiritweew emphasise the importance of the government
of sameness for the stability and vigour of a prditcommunity.

Despite Wittgenstein’'s and Schmitt’s relevance yoargument, however, the main purpose of
this article is not to identify similarities androgergences between such notable and (for different
reasons) controversial theorists. | will discusenthinsofar as their analysis revolves around
normality, an element of social life that otherproent authors, such as Pierre Bourdieu and Mary
Douglas, consider to be key to understanding sacagr. Accordingly, in the other sections | will
move on to the main concern of this article. | wile the analytical framework developed in thé firs
three sections to understand how the liberal lgewerns normality, creates sameness, and responds
to problematic situations in which sameness apgedss in jeopardy. The hypothesis | will advance
is that governing society entails regulating sogiedctices by protecting the type of sameness
produced within them.

To substantiate my claim | will explore the curreisbate on the normalisation of lesbian and
gay sexualities. In the last decades, a good dealthors have drawn attention to the changing face
of homosexuals’ social struggles: if in the past ¢general discourse about homosexual sexualities
was the vehicle for a broader critique of hegemaoieceptions of sex, love, family, and kinship,
today’s campaigns for homosexual rights are chigfigracterised by the pursuit of legal recognition
and social acceptance under the aegis of the phinaf equality. Studies on this transition are
abundant and well documenteébdlevertheless, my primary intent will be to focusthis issue so as
to understand whether it can be read as the resmdniberal regimes to a challenge that bringe int
guestion a model — the nuclear family based on ledi@m — which is claimed to be both a natural
unit and the cornerstone of society.

Meaningsasa principleof vision and division

Wittgenstein’s (2009, § 225) famous contention tfidfte use of the word ‘rule’ and the use of the
word ‘same’ are interwoven” aims to convey the itleat the first instantiation of a conduct by an
agent and its reiteration on the part of other tyenkey to the genesis of a rule. On this acgount
rule is synonymous with standard, while the laigemeither an abstract prescription nor the residue
of a statistical recurrence. Something becomeseawhen it is adopted as a standard, that is, when
it serves as something that allows performing @mgiaction in the same way it was performed in a
previous, paradigmatic instance. This first instaisgparadigmatic because it determines the retevan
conditions where the action has to be performedddfsis a benchmark against which any further
instance has to be assessed. Thus, the standar@éxemplar instance of a class to which it belpngs
but for this very reason, it “steps out of its slas the very moment in which it exhibits and deigm

it” (Agamben 1998, p. 22). In this regard, applymgvord in the appropriate circumstances is the

1 By “liberal law” or “the law of liberal regimes”inean the legal systems of a range of politicalmamities that share
a specific cultural, historical, and socio-polititadition and are characterised by features ssatonstitutionalism and
the rule of law. Despite significant differencegtieir actual legal and political mechanisms, tiHfeag¢ures are typical of
both common law and civil law systems. Needlessatg differences among countries affect the wayhich laws are

produced and enforced or rights are established@swnized. And yet there are specific elemerds plertain to the
deep grammar of the national states emerged inpeuretween the end of the confessional wars anavthevorld wars

that, by and large, can be regarded as distinetements of liberal legal systems. For a broaddtical and conceptual)
portrayal of how these systems have developedetisaw similarities and differences among them,Gesta and Zolo
2007.

2 See e.g. Ammaturo 2014; Barker 2013; ANONYM.; Rnaa 2002; Polikoff 2008.



same as following a rule, to such an extent thasging a meaning entails being involved in the
practice whose borders are drawn by the paradigriresiance.

This explains why Wittgenstein was so dissatisfieth the so-called picture theory of language
(Hunnings 1988), which claims the meaning of a worde the object that the word stands for. Such
a view neglects the relevance of practices in ttabéishment of meanings. The first pages of
Philosophical Investigationare entirely devoted to revealing the shortcomwfghis conception of
language. Wittgenstein excoriates the claim thaatwdne needs to do in order to illustrate the
meaning of a word is point to the object that therdvaims to denote — like a teacher who wants to
explain the meaning of a word to her pupil by osten Wittgenstein believes that what makes an
act of ostention successfully illustrate the megroha word, and what allows a pupil to grasp the
meaning of a word when the teacher points to thecbbo which the word refers, is the fact that the
“normativity of the ostensive training of the nowiis provided by society in the form of the teather
(Williams 1999, p. 221). Ostention, as it werepfsrpart of a broader practice, whereby the teacher
transfers to her pupil the skills for using the daor the appropriate circumstances.

In brief, acquiring a language and handling meanamgount to getting access to a practice and
therefore to understanding what is appropriatehatweircumstances. If this is true, then one’siighbil
to assess the appropriateness of a circumstancguates in one’s ability to determine when the
situation isthe sameas the one in which she was explained how to usevengivord. Speaking a
language requires a practical skill in recognissagneness in different situations. This sameness,
however, is not an inner property of the situatiself. As Mary Douglas (1987, p. 58) puts it, it
would be “naive to treat the quality of samenegssclwvcharacterizes members of a class, as if kwer
a quality inherent in things [...]. Comparison oftcués makes it clear that no superficial sameness
of properties explains how items get assignedasses”. This is because sameness is the product of
the practice itself, where a group of people statslyociate the same words to the same objects in
compliance with the paradigmatic instance. To puttherwise, the meaning of a word and its
implications come into light onlyvithin the relevant practice. In clarifying his methodpéal
premises, David Schneider (1990, p. 4) insistshasgoint: “Simply knowing that a word can have
many meanings, and simply knowing which are theynmaeanings a word can have, are not enough.
What is necessary to know is which meanings applgnyand which of the many meanings does not
apply or is not relevant under what circumstances”.

This makes sense of Wittgenstein’s (2009, § 1988gkusion that “[t]jo follow a rule, to make
a report, to give an order, to play a game of chagsustomqusages, institutions)”. This juncture
recapitulates Wittgenstein’s argument. If one fekaa rule, then she is doing the same thing that sh
and others did in previous circumstances and thatasmid others will do again when appropriate
circumstances arise (Baker and Hacker 2009, pp039But Wittgenstein’s insistence on rules being
customs intends to remark that rules have no edelal connection with the performance of an action
in compliance with them (Taylor 1993). When agejugle their actions with reference to rules and
explain what they do with reference to the rules tfovern them, most of the times they perform a
role, that is, they act as reporters, superiord caiess players. Most of the times agents takerolea
and abide by the rules that constitute such awileut any intellectual mediation between ruled an
their performance. Agents act as members of artutienal framework that bounds their practical
knowledge and gets them to behave in accordantethatrole they play in the here and the now.

Wittgenstein’s lesson comes down to the conclughan the bare connection between words
and objects does not say anything substantial aheuteaning of the former unless this connection
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is viewed through the lens of its first instanbati Needless to say, in the flexible and dynamic
scenario Wittgenstein has in mind, every applicatd a rule is placed in antrinsic (and never
mirroring) relationship to the paradigmatic instanSameness is not determined by comparison with
a primeval instantiation, as every application afla renews and re-instantiates the latter. Maggov
the practice is always exposed to change as amsdanice is taken as paradigmatic, in which case a
new practice would be brought into life. Howeveithm the actual practice the criteria to determine
what is the same always depend on whether or rstesuient instantiations can be cognised and
recognised (not so much intellectually as in thendgj actual conduct) in the light of a paradigmati
instance.

In other words, meanings always rest on a three@&tionship among words, objects, and the
practice where the relevant connection between svardl objects is established. Hence, acquiring
meanings entails entering into an institutionahfeavork and being trained to perform rules in
accordance with the relevant circumstances denerdat this framework. The very acquisition of
meaningsipso factoinstructs the members of an institutional frameworkwhat to do in what
circumstances and in compliance with the rolesndalied therein. There is a coincidence between
the cognitive side of the teaching-and-learningcpss and the pragmatic side of acquiring the skills
that are indispensable in order for one to be gfaatgiven institutional framework. This coincidenc
is superbly captured by Peter L. Berger and Thobwuekmann (1966), as they shed light on the
cognitive aspect of being involved in a practicd &howing what, within this practice, words stand
for. In the picture they paint, there idiest-order objectivation of meaningghe process by which
meanings are attached to things, arskeond-order objectivatioaf meaninggwhich the authors
call “legitimation”), whereby new meanings are prodd that integrate the meanings already
attached to things. The acquisition of the secgpd bf meanings is key to the acquisition of tingt fi
to such a degree that the latter cannot take plgbeut the former. Berger and Luckmann write:

Legitimation “explains” the institutional order agcribing cognitive validity to its objectivated améngs.
[...] It is important to understand that legitimatibas a cognitive as well as a normative element.|f...
always implies “knowledge” as well. For examplekiaship structure is not legitimated merely by the
ethics of its particular incest taboos. There niiust be “knowledge” of the roles that define bdtight”
and “wrong” actions within the structure. The indival, say, may not marry within his clan. But hasn
first “know” himself as a member of this clan. THi;mmowledge” comes to him through a tradition that
“explains” what clans are in general and what kas és in particular. [...] Legitimation not only telthe
individual why he should perform one action and aoother; it also tells him why things are whatythe
are. In other words, “knowledge” precedes “valu@s’the legitimation of institutions (Berger and
Luckmann 1966, p. 111).

Perhaps it should come as no surprise if Bourdientimns the same taboo when he introduces
the parallel between categories and “accusatidnsThe Logic of Practicéne explains how the
categorisation of family structures are endowedhwhe symbolic power to constitute groups and to
assign relative power to members. Yet, people hagess to this structure by being instructed in the
meanings of the words (say, sister) which congtiiist framework and carry with themselves all the
practical imperatives related to them. Accordinghg ostensive teaching “this is your sister” is
designed to instruct the brother on what he is sspg do to and not to do as a member of the kinship



structure. Bourdieu continues by saying that, endtructuration of the social world, categoriesesdv
their

etymological sense of collective, public imputatgkategoreisthabriginally meant to accuse someone
publicly), collectively approved and attested al-eeident and necessary. As such, they contain the
magical power to institute frontiers and constitgteups, by performative declarations (one only teas
think of all that is implied in a phrase like ‘Skeyour sister,” the only practical statement of itheest
taboo) that are invested with all the strengthhefgroup that they help to make” (Bourdieu 1990,78)3

In summary, not only do meanings circumscribe tzas, define roles, and prescribe the
conducts one has to perform when she takes onaswutkuch a role. Meanings also incorporate and
reflect power differentials that exist in the sdei@rld and make people learned about them.

To conclude, the light thrown thus far on the dititerelationship between the cognitive and
the pragmatic aspects of acquiring meanings tsllsaunething important about the function of this
process in the social realm. As rules give birtiingitutional structure$they define relationships
and hierarchies in the social space where pradiadesplace. In this framework, meanings instruct
people on what to do in given circumstances, wiey aire required to do when they take on a given
role. Meanings, in this regard, operate as “culturats”, as they constitute “a set of rules which
specify who should do what under what circumstah¢8shneider 1980, p. 5). In short, the
organisation of the social realm as well as thestitution of groups within it rest on the productio
of meanings that allow members to take up a shacedunt of the institutional setting and, on the
basis of it, to understand and follow the ruleg #ra attached to their roles. This process, aséh
argued above, is primarily carried out throughtth@smission and acquisition of the meanings that
are constituted within the practice and, at theesime, constitute the practice. In this way, oa th
one hand, sameness is demarcated by the set oinggdhat subjects come to possess and through
which they come to adopt a “principle of vision adidision” (Bourdieu 1998, p. 8). On the other
hand, this very process makes subjects learned #imhbierarchies and differentials of powers that
meanings embody and confirm. This is evidencettieatnnocuous process of teaching and learning
that Wittgenstein considers as key to humans eskatd) and following rules reveals itself as key
also to the constitution of groups within societyldahe allocation of power among members.

A Schmittian detour: from exception to normality

One of the theoretical virtues of Schmitt’'s theofylaw and politics is that it clearly brings tceth
surface the political nature of the process ofifigation in such a way that the intrinsic relatsip
between meanings and the institutional frameworkretihey are produced is completely revealed.
Meanings, he believes, mark out the territory aheaess by enabling people to determine what is
the same as what. This is why political power m&vitably to do with meanings. And, eventually,
what is Schmitt’s sovereign if not a social semiit? In effect, the decision of the Schmittian

3 Bourdieu here is concerned with kinship categaai®show they “institute a reality” (Bourdieu 1990,172). However

itis my claim that the process he describes estémthe general activity of producing categoried attaining distinction.

41 examine the process that leads loose and fieséls of rules through institutionalisation in ANQM.

5 Famously, the opening lines of SchmitPslitical Theologyconjure up the figure of the sovereign as the supre

decider on a state of exception, that is, a sitnatthere no social aralfortiori legal order is in force: “Sovereign is he

who decides on the state of exception” (Schmitt2(0 5; translation slightly revised). As | wilique later on, the
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sovereign is intended to establish and stabilisystem of visible, perceptible, non-indifferent,
socially pertinent differences — as Bourdieu (1988) would have it — based on which people can
recognise the enemy, or rather, the group or etitdyis jeopardising the sameness of the political
community. Schmitt’s binary exception/decision atm&xplain what permits a community to make
the distinction, crucial to the community’s own seince, between what is the same and what is
different. InThe Concept of the Politic&8lchmitt exalts this understanding of politics winenavers
that the foundational, existential conflict betwefiends and enemies is already-and-always
contained in the semantic backdrop of the langwagelitics: “[A]ll political concepts, images, and
terms have a polemical meaning. [They] are incoimgmeible if one does not know exactly who is
to be affected, combated, refuted, or negated” #1996, pp. 30-31).

These quotations, however, demonstrate that Schmiite 1920s still believes that sameness
is conditional upon difference and distinctionsficomes the exception, then comes normality. In
that respect, Bourdieu and the Schmitt of the 1$2@sn to concur, for both believe difference to be
the existence condition for sameness. Somethiriigulifto explain and capture, something magic
and marvellous must be given which produces diffeeeand enables the members of a given group
or community to recognise each other: either theenious intervention of a god-like sovereala
Schmitf, or the very mysterious act by which the stategatises reality and allocates stocks of
powera la Bourdiel.

Nevertheless, Schmitt himself came to realise hawity this assumption is. Let me trace the
path that led him to reject the idea that sameresseated by a sovereign. This will be key to
understanding Schmitt’s salient contribution to ¢baceptualisation of sameness.

Schmitt is well known for his contention that nornmsexceptional times, are inert and useless.
His tirade against theories that focus on the wayns function in ordinary life was chiefly meant to
stress how vital it is for a robust understandihgalitics and law to determine what is beyond the
transient, everyday effectiveness of a legal ordgainst Hans Kelsen’s claim that what comes
before a valid constitution enters into force i@t for legal scientists to investigate, Schmigiuees
that a theory concerned with law’s ordinary aciggtis of little use. IfPolitical Theology he boldly
claims that a theory of law must be primarily camesl with what happens when the daily order is
suspended, when there is no order at all and évagyts menaced by incipient chaos. In other words,
a sound theory of law, Schmitt believes, shouldengéake the existing order for granted and should
tackle the crucial question of where this order esrftom. On his reading, the theory of law reveals
itself as a theory of sovereignty, one that is ablelentify the fountain of the order, which isday,
the sovereign.

It is worth highlighting that Schmitt’s insistenoa the exception as the central focus of every
genuine theory of sovereignty is instrumental soander comprehension of the nature of norms: “It
would be a distortion of the schematic disjuncti@tween sociology and jurisprudence if one were
to say that the exception has no juristic signifaa[...]. The exception appears in its absolute form
when a situation in which legal prescriptions carvalid must be first brought about” (Schmitt 2005,

sovereign’s decision proves effective when it sastidly identifies thexistential enemfthat is, the one whose existence
poses a threat to the existence of the politicatroanity) and thus provide the background againsthvfriends can
recognize each other.
6 “The exception in jurisprudence is analogous torthiracle in theology” (Schmitt 2005, p. 36).
7 “Nomination is, when we stop to think of it, a yenysterious act which follows a logic quite simita that of magic
as described by Marcel Mauss. Just as the sommieitizes the capital of belief accumulated by filnectioning of the
magical universe” (Bourdieu 1998, p. 51).
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p. 13). Accordingly, when he writes that “the rpl®ves nothing; the exception proves everything”
(Schmitt 2005, p. 15), he does not want to belitieerole of norms in the life of the law. Rathes h
aim is to stress something relevant about themmaa@re placed in an ontogenetic relationship to the
exception, such that the former emerge out ofdlkterl. In this light, Schmitt's analysis Rolitical
Theologyproves a subtle theoretical argument: if we inteenchake sense of the legal order, we need
to investigate its origin. In the 1920s his conaiatis that the origin of the law is a decision sy

the sovereign cuts out — that renders the Gemnéscheidetderiving from the Latirde-caeditand
thende-cidit— the societal element which threatens the gememralogeneity of the community. In
this framework, however, sovereign is anyone whinogwut to be able to make the proper decision,
or rather, the one which successfully indicatesetiemy and, based on that, creates an order.

In sum, in order to properly understand the “ingittnal turn” that I will shortly introduce, it is
important to keep in mind that Schmitt’s first cent in Political Theologyis theoretical, as he
himself emphasises by quoting Sgren Kierkegaafamri#d wants to understand the general correctly,
one only needs to look around for a true excepti@chmitt 2005, p. 15). He aims to explain
normality by investigating what brings it into lifend to account for the way norms work by
identifying their fountainhead.

Between the 1920s and the 1930s and above all earlye 1930s, Schmitt realises his
decisionistic understanding of the legal order fleased, as it fell short of its end: it failed tam@ain
how norms work in everyday life and what bringsmality into existence. He reaches the conclusion
that, much as the exception helps explain the whggal order is brought into force, it does not
explicate how it reproduces and thrive. The celiloraheorist of the exception converts to a view
that does not necessarily deny the relevance ¢f skey political notion, but certainly confinesat
a liminal status. How come he reaches this conm®sTo cut a long story sh&rschmitt is prompted
to revise his extreme and somewhat paradoxical wiean order created out of nothingness by his
encounter with the theories of two prominent j&idflaurice Hauriou and Santi Romano. These are
two towering figures of what is today known as s institutionalism”. | cannot explore their
influential theories in this context. Suffice itday that both these authors compellingly demotestra
that no legal order can be creagxchihilg because it always constitutes the systematisairdretter,
the institutionalisation of something which is puedd by social actors within their social cradle in
the practice of everyday life.

Evidently, Schmitt’'s new understanding of the legaénomenon is barely reconcilable with
an overemphasis on exception and decision, so maithat he comes to reject exceptionalism. In
1933, in the preface to the second editioRdalftical Theology he points out that there was something
missing in his previous theoretical framework: @w distinguish not two but three types of legal
thinking; in addition to the normativist and thecd#onist types there is the institutional one”t§8tt
2005, p. 2). Decisionism, he explains, merely fesusn one “moment” and thus “runs the risk of
missing the stable content inherent in every goehatical movement” (Schmitt 2005, p. 2). Whereas
the Schmitt we are more familiar with was so affewte to the exceptional and yet rare
circumstances in which no order is at work andvesggn decision has to be made, the Schmitt of
the 1930s is looking for something stable and derablthough the decision taken in exceptional
moments is what brings a legal order into existetimge is something else that prompts a community

8 This story is fully recounted in ANONYM.



to durably comply with the norms of this systemisTinissing element is what once Schmitt himself
used to consider far less interesting, that isyadity.

In Schmitt’s institutionalism normality is by no s just a further element of the broad
picture. Normality reshapes the ontogenetic retatiop he had originally posited between norms and
exception, to the extent that the latter loses maidts relevance. Schmitte factorejects his claim
that the normal proves nothing and the exceptiaryhing. In his writing of the 1930s, and in
particular inOn the Three Types of Juristic Thoudig brings this theoretical amendment into light
and provides a sound (albeit incomplete) justifarat Although infected by his infelicitous and
deplorable allegiance to the Nazi regime, in th@gengs Schmitt elucidates why normality is key
not only to the subsistence, but also to the enmeegyef a legal order. Thedntentsof the law cannot
be originated by a sovereign decision. The sovaernsigo longer an absolute decider over a dramatic
disorder. By capitalising on his institutionalisedecessors, Schmitt recognises that without afset
social practices being stably developed in thesd@ealm, no ordering decision can take place.

To offer a few more details, Schmitt’s novel “instionalist decisionisn?, which he calls
“concrete-order thinking” (Schmitt 2004, p. 47)edes the law to be the shell of a substance which
is the upshot of a long-standing and laboriousvagtof a social body. His new perspective can be
summarised as follows. Law is structurally basea alielectical relationship between normality and
abnormality, where normality is comprised of th&gras of rules and conducts developed within the
most widespread and age-old institutions that mak®mmunitythat community®. Conversely,
abnormality is what deviates from the courses dfoac rules, and interactional models that
characterise these institutions, and thus thredatensormality they nurture. In stark contrast i® h
decisionist phase, however, Schmitt now claimsttiatlialectic between normality and abnormality
is at work well before a sovereign claims to irestiéie political order. The order of normality comes
before any exception and needs no creative intépreon the part of a miraculous decider. If tlsis i
so, then law is not the upshot of a creagamihilg but an instrument that is meant to select pattern
of rules and conducts developed within institutiand grant them the status of compulsory standards,
binding on the entire community. The law is a sidw separates the institutional models that are
believed to be crucial to the existence of the comity and that folds them in its (coercive) arms.

What is, then, the space Schmitt reserves to pgfhitCertainly, it loses the foundational role it
played in the theory of exception. Neverthelesstehs aressentially political elememtvolved in
the creation and maintenance of an institutioniilngg in that the law — under the judicious guidan
of a Leader — has to perform a process of selegttmareby a restricted set of institutional pracice
are assigned the legal status of compulsory stdad@his selection, in Schmitt’s view, is key te th
subsistence of a community, because it providesctiteria of normality whereby a range of
individuals are turned into a homogenous communityother words, normality is the possibility
condition for sameness, as the members of a bodicpanutually recognise each other in the light
of a joint commitment to a shared ethical substance

Although the reiterated reference to a Leaderabe attributed Schmitt’s opportunistic choice,
his institutional theory nicely explains how paigiis all about the taking care of the normalityalih
social subjects produce in their everyday life dnat is continually exposed to the capricious

9 See ANONYM.
10 Schmitt’s notion of institutions is far from reéid and, in the examples he provides here and therputs together
different types of institutions, such as the famihe army, or the church. In other words he faildistinguish institution

if term of the verbalisation of rules, formalisatiof knowledge and degree of specialisation.
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flexibility of social change. Moreover, he illustes how normality and sameness are cognate
phenomena, as the same emerges out of the norimbd, thhe normal is what it is only insofar as it
succeeds in indicating what is the same. Doubtlgksyreas the reference to a homogenous, thick,
almost visible ethical substance at the heart@ttmmunity is far away from Wittgenstein’s flexabl
and varying forms of life, Schmitt’'s new understiaugdof an intrinsic relation between sameness and
normality bear many resemblances to the latterts.dwly does sameness come before and provide
the conditions for difference to exist. Much margortantly, the site where sameness is produced is
the practice itself, where agents are directly ine@d in the categorisation of reality, the prodomti

of meanings, the creation of rules.

Performative citation and the creation of sameness

Let me try to recapitulate my argument thus far.déwl in the preceding pages was to draw attention
to the relationship among sameness, normality,t@donstitution of social groups. | argued that,
on account of the special nature of meanings, ¢éngprocess of transmitting meanings is the primary
vehicle of sameness. At this point, however, | med the dilemma of what is the source of sameness.
| turned to Schmitt’s troubled relation with norityabecause it casts light on the weaknesses of the
idea that sameness is yielded by the act of aigadldemiurge. If in the 1920s it was already clear
his mind that “[tjo recognize a class of thinggaspolarize and to exclude” and that such process
always “involves drawing boundaries” (Douglas 198760), after a decade Schmitt comes to the
conclusion that sameness can never be the outcbmencaculous decision: sameness pre-exists
any human activities, from the making up of measitwthe introduction of legal norms. Sameness,
now Schmitt reckons, is to be found in the norrfaldf widespread institutions, which behoves the
law to protect and support. However, his texts dbaffer a thorough theoretical justification fash
penetrating insight.

Although Wittgenstein takes no notice of the poétirelevance of the production of sameness,
he has clearer ideas on how the whole processgmalty set in motion. It is my claim that his
remarks provide a sound theoretical backgrounth®iscenario painted by Schmitt.

Wittgenstein believes that the dilemma of how sagssrtomes about can be solved by looking
at the way in which standards materialise. Thougltdnnot be said to be sufficiently clear on this
point, | believe David Bloor to offer a compellingerpretation of Wittgenstein’s basic perspectives
Bloor (1997, p. 33) argues thstindards emerge out of a self-referring activithore in particular,
apractice of citingis involved, whereby a given performance beconairsandard is occasioned by
one’s ‘tommentingon the performances of others, and of one’s saif'other words, the rule is
brought into existenceithin and through the practice of citing and invokingitthe very moment
of its first appearance. Therefore, in a truly \@éttsteinian spirit (Voltolini 2010), the dilemma
dissolves. The activity of creation is entirelyal®d into the practice itself when people drawrthe
attention to a given performance and tease it bthieoflexibility of social interaction by providg
most often unintentionally, stable, objectified, and transmissible descriptodrit.

Bloor (1997, p. 33) points out that, once the penfance is rendered into a standard, it becomes
a “medium of self-understanding”. The standardguwout to be that in respect to which one performs
subsequent actions and accepts to be assessestanbard turns into a means for giving account of
a certain set of actions, amaecisely because of thairoduces sameness and distinction at one and
the same time. It truly becomes the Bourdesiarcjpia of vision and division that allows a group to
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existquagroup and to recognise those who do not belotitg foshort, the construction of sameness
gets underway with a performative citation of sdmreg in respect to which something else is to be
done and assessed. Once the performative forcexwated its effects on a given instance, this
becomegaradigmaticand provides the monolingual mindset for sociarg to share a common
account of their surroundings and to assess atidisei each other. The aura of obscurity and magic
that surrounds the production of standards dissgpathen we realise that the agents themselves
yields rules and institutions through their ownfpanative acts.

This analysis exhibits two major strengths. Ondhe hand, it rehabilitates the role of social
subjects in the production of institutional frametg For, it is the citational activity of individils
that singles out performances and turns them itaiodards. On the other hand, this activity is not
relegated to individual’'s mind, as for example Jd@warle’s (2010) influential analysis of the
institutional world submits. Such a creational emtise requires individuals to be involved in an
actual and public interactional exchange. Whileoast must be concretely performed in the social
theatre in order for agents to comment on themanehder them into paradigms, agents are required
to concretely perform other actions under the guidaof such paradigms. This process is entirely
performative, to the extent that what resides ioppeis mind turns out to be almost irrelevant

(This interpretation of) Wittgenstein compellinglgmonstrates that no miraculous, sacred, and
supra-personal power is involved in the creatiomsfitutional standardex nihila The integration
of such insights into the nature of institutionshaschmitt’s institutionalist view of how legal nmos
work in relation to a pre-existing normality is cutive to a convincing account of the way in which
the legal order of liberal regimes oversees antkpts social order.

In what follows | will try to expunge the consenvat and reactionary elements of Schmitt's
institutional view and to plunge it into the anaw framework based on Wittgenstein’s remarks on
standards. The upshot of such an unholy unionheilan analytical framework able to account for
how the liberal legal order operates to assure sasseand to defend normality. The hypothesis | will
advance is that the legal norms of the liberalllegder allow, so to speak, a “bounded” renegatrati
of the institutional models that they incorporadae which confirms the models and reinforce the
normality that underpins thefA.

Nor malisation at work? the changing face of same-sex struggles

By and large, the standard view on liberalism & thgives birth to a political setting that se¢s

accommodate a plurality of views about how indiaidushould live their lives (Kelly 2004). To this
end, liberal policies do not endorse any theorgessonal morality, but rather set limits on thepgco
of action of the various moral and political pergpees that inhabit democratic countries. Liberalis

11| provide a more detailed argument for the ke i@fl publicness in the production of standards NONYM. with a
view to justifying H.L.A. Hart's (genuinely Wittgesteinian) notion of practice.
21 would like to clarify that, in arguing so, mynais not to prove that the law of liberal regimeinately bad or unfair.
If, as | have argued, every system of rules isitably exclusionary because it needs to create sasse saying that
liberal law is exclusionary because it tends tat¥esameness does not add up to saying thatitlistbunfair. The norms
of a legal system, like the norms of every nornetystem, cannot be but exclusionary, preciselglme every system
of rules is innately based on a polarisation thabives exclusion and the drawing of boundaries édso Cooper 2004:
Chap. 3). Accordingly, my main goal is not to lalran attack on the political and legal structurblegral states as such.
Rather, | will seek to lay the foundation for a sdar understanding of what liberal regimes offethimn accommodation
of difference, with a view to determining whethbeit offer may at times turn out to be a disguistdtegy to prompt
unnormalized subjects to trade in their troubliiffedences for an acquiescent assimilation.
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achieves that by opening up a bordered sphere tfahinteraction where everybody can contribute
to the government of society. Within this publitiepe, people can freely and jointly choose theserm
of cooperation and co-existence, while the statesrforcing rules that protect individual freedoms,
makes sure that in the private sphere nobody can haybody else. In the private domain, people
cannot be hindered from conducting their livestes/tsee fit, provided that their actions are not
detrimental to the life of others. In short, a d#& set of freedoms and the sacredness of the
public/private divide comprise the basic idiolefttloe law of liberal legal regimes: in the public
sphere people make decisions on what concernsaes a member of the political community,
whereas in the private sphere they are free tonisgdheir existence in accordance with the models
they prefer and the ideas of good life they hold.

Negotiations about what belongs to the privatevainat to the public have always been a source
of polemics within liberal polities. Among the maisgues that cut across this boundary, the family
and its regulation turns out to be a very crucred,dor two main reasons. On the one hand, thdyami
is regarded as an indispensable pillar of humaac#sson, the one that prove foundational to the
existence of society (Calhoun 2000). On the otlaadhthe domain of the family is regarded as the
domain of the intimate and the private, to the mixthat some liken the distinction between public
and private to the one between the impersonaltandtimate (Cooper 2004). Hence, governing the
family entails control on a key site of the privai@main whose effects on the domain of the public
are uncountablé. It is no coincidence that nowadays most of thagsfles of sub-state groups
(whether religious or ethnic) in many Western caestconcern family governance and the degree
of autonomy that groups could or should be graimtekde regulation of intimate relationships (Witte
& Nichols 2013).

At present the traditional understanding of famalya monogamous relationship between a man
and a woman and their progeny is under siege, agnowing number of Western countries same-
sex couples are officially allowed to enter mareaghile in others they can register as civil partne
Although in some states the recognition of sameusgons is still a hot topic, it can hardly be d=hi
that the way to a deep rethinking of the notiofaafily and its essence has been paved. Nonetheless,
according to some scholars (Barker 2013; Frank@;2Richardson 2004), the current reworking of
this vital practice, which has to do with the verystence of liberal states, is being conductesioh
a way as to achieve two principal goals: to reicédhe role of family within the political commugit
and to integrate ‘good’ lesbians and gays in otd@ninimise much more threatening unconventional
sexualities.

Diane Richardson (2004) dwells on how the extensionghts connected to a fully-fledged
citizenship ends up being instrumental in “the mality’ of being gay,” that is, the full inclusicof
homosexuals in the body politic as ‘good citizembb deserve complete integration into mainstream
society. For Richardson, there are grounds to stuisipat the current enormous attention to
homosexual rights is conducive to the reinforcenwérd traditional idea of sexuality which forms
part of the upbringing of the good citizenship. Elan particular, framing gay rights in terms of
recognition of same-sex unions is fostering two &sgects of the traditional Western view of sexual

13 Needless to say, this line of reasoning has albags the spearhead of the feminist campaign agaamsarchy and
compulsory heterosexuality. Feminist critics haeaalinced the “sacredness” of privacy and the tigle “left alone
by the state, certainly in one’s home and in obed, as a cover that hides rampant sexual abusgoaneistic violence”
(Cornell 1998, p. 40). In particular, some femisisholars believe marriage to be the linchpin effihtriarchal structure
of the heterosexual family and as an institutis®aiform of heterosexuality that informs family agentity (Rich 1983;
Richardson 1996).
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life: first, in spite of family being a vital eleme of civil society, the organisation of intimate
relationships has to be couched asigate matter secondly, its regulation has to be modelled en th
conventional idea of uniobased on a long-term, committed, monogamous oelsttip.

Other empirical studies support the conclusion that progressive convergence between
straight and gay ways of living is sanctioning themph of the Western model of family, that is to
say, the “young, white, married, heterosexual, -bloldied, family with bread-winning husband,
dependent wife and children who share a residemzk vehose central relationship will be
monogamous and last forever” (Weeks, Heaphy, andofzean 1999, p. 706). Even though such
conquests cannot be hastily demoted to forms of sigyugation (Stychin 2004), critics point out
that the recognition of same-sex rights is bothllswgethe ranks of good, normal citizens and ciregti
new types of excluded and marginalised sexual{esh as prostitutes, divorcees, promiscuous,
unwed parents and so on).

In a recent cross-national study on the recogniiicsame-sex marriage, Nicola Barker (2012)
draws on an extensive range of literatures — mdamnyinist and queer — to argue that marriage is
currently being presented as the only way to ge¢ssto a set of right, benefits, and privileges th
are necessary to the governance of unions. Thes;laims, is not only affecting the agenda of LGBT
movements, but even more importantly prevents efebassessment of what “it actually is that some
same-sex couples are seeking access to and winaahs to be married, legally, socially or
ideologically” (Barker 2012, p. 12). Barker’'s poimg that the pursuit of equal rights and
responsibilities through marriage takes it for gearthat legal ‘rights and responsibilities’ caalhg
“provide ‘the solution’ to inequality” (Barker 201R. 169). In reality, as other studies seemstésat
what is being re-enforced is the seemingly natcoahection between romantic love and marriage,
which was typical of heterosexual coupledom, todkient that respectability and acceptability can
only be obtained through the lexicon of long-lilepnogamous coupledom sanctified by marriage
(Ammaturo 2014; ANONYM.; Franke 2004; Ruskola 2Q05)

In short, whether in civil partnerships or conventl marriage, unions between persons of the
same sex are now legally regulated in most Europesanber states, while the US and other European
countries seem well on the way to removing leggdediments to them. Despite this, as the critiques
| mentioned so far contend, the revision of sogziédiies and legal norms about homosexuality is both
a drive for changeand a reassertion of conventional ideals about prdqeship relations. In
particular, same-sex marriage is believed to ratasiconventional ideal of marriagevhich only a
few years ago was on the wane. Radical and leftretitics maintain that current legal developments
relative to marriage and unions are (at least yadffected by biases that theorists define as
“heteronormative(Warner 1993) — whereby the form and structureai-heterosexual relationships
are modelled on existing heterosexual ones — dmnbnormativé (Duggan 2003) — whereby
homosexual individuals struggle to get access ¢gdlstate institutions that erstwhile liberationist
movements viewed as the root cause of their opjpresds a consequence, if contemporary legal
regulation and social perception (despite regioraalations) have come to terms with the idea,
developed in the fields of social and cultural anpiology (Franklin and MacKinnon 2001; Schneider
1984), that kinship is not necessarily based oregeties, the pivot around which transformations
in family law are being brought about is the corti@ral family. Current reformulations of the basic
legal notions of family and family life leave untthed a seemingly unvarying trait of Western
kinship, namely, the@uclear couple as the building block of legitim&teship Acceptability and
respectability are conferred on same-sex uniong asllong as they are amenable to the couple-
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form, and are willing to enjoy the legal status whishbestowed on their unions as nuclear units
(Cobb 2012).

How theliberal legal order thinks: secondary legal norms as preferential pathways

How could the push towards sexual equality evepturathe reassertion of conventional coupledom?
To answer this question | need to look at the ratfithe basic instruments of legal regulation digio
the lens of the analysis developed in the first¢hsections.

In his pioneering critique of same-sex marriageaagsspectability-conferring tool, Michael
Warner laments the reduction of homosexual rights itnatter ofndividual preferencehat the state
is called upon to accommodate insofar as it isgellito grant its citizens equal treatment. In doing
so, he sheds light on tipeiblic characterof this transition. At face value, the transforioatof the
homosexual imagery brought about by normalisatesitb do with the private choice of homosexual
individuals who want to marry in order to regul#teir relationship in keeping with official legal
provisions and to send out a message of mutuakaddring love. In reality, according to Warner
(1999, p. 96), marriage is hardly “something yoypdwately, as a personal choice or as an expnessio
of taste”. This seemingly private act turns oubéoa public operation that impinges on homosexual
sexuality in such a way that some homosexuals setlwgho are ready to come to terms with an
institution that former liberationist movement redgd as a source of oppressiba come to swell
the ranks of the good citizens and to be accepmtedlike) by the bulk of the society. At the same
time, however, others, less respectable and lesptable sexual minorities, whether homosexual or
not, continue to be pathologised and marginalisegnable to fit the good sociéty

In this regard, Warner’s can be viewed as a ctiit@mpt to chart how the liberal legal order
operates on the social domain as far as the praest normal sexuality is concerned. When Warner
(1999, p. 82) claims that marriage “sanctifies saroeples at the expenses of others”, he is not
simply pointing his finger at the benefits that sopeople can get while others are forced to lag
behind. Warner’s main concern seems to be of agginal type, especially when he addresses law’s
“selective legitimacy” (1999, p. 82). The crux a$ largument is that marriage, as a legal institytio
is not just a distribution mechanism for rights @nidileges among citizens. Much more significantly
this mechanism wields a symbolic power that esthbhl a system of differences among citizens. For,
one of the main consequences of law’s selectivéineary is the disciplining of those who do not fit
the category produced by the legal system, thogecahnot follow the path of the power-conferring
rule of marriage and thus are structurally unablering new states of things into existence: “Asjo
as people marry — Warner (1999, p. 96) points quhe- state will continue to regulate the sexual
lives of those who do not mary?’ These people fall outside the practice of goodiakty, supported
and reflected by state policies, because this igempbssesses a specific nature that is incompatibl
with the rules, models, and dynamics developetenpractices of “deviant” sexual minorities.

4 On this complex transition, see Harris 2006. Margeneral on gay liberationism and its theoretarad ideological
background, see Brookes 2009.
15 The way non-monogamies are treated as they agleageinst the “mononormativity” of monogamous cedplm is a
glaring example. See e.g. Emens 2004; Klesse 2083%se 2014; Sheff 2011.
16 To be fair to the huge number of theorists andtiiianers who do not believe marriage to be saimhental to
homosexual sexualities and even think that it éshibst strategy to gain the rights they deserveqaal citizens, see
Bernstein and Taylor 2013. The book presents a&tyaof perspectives (most of them favourable toesaex marriage)
in order to debate the advantages and the disaaty@sbf homosexuals being recognised the righttoymSee also Cox
2014.
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In the remaining pages of this article, capitafisim the arguments developed in the preceding
sections, | would like to contribute to the critidderature on homosexual normalisation by
developing an alternative hypothesis on why suptoaess is at work and how it is connected to the
legal regulation of sexuality. In effect, much aaMér’s and other queer theorists’ analyses prove
highly instructive, they fail to fully identify theole played by the law and its relation to social
significationt’. To achieve this aim, | would like to look at thgpe of rules that in jurisprudential
thinking are generally defined “secondary” or “pavweenferring” (Hart 1994). These are rules that
do not prescribe or prohibit specific conducts danfer authority in two different ways. On the one
hand, they enable private individuals to bring r&ates of things into existence as long as their
actions are performed in accordance with spe@fjal provisions — to be private legislators, asdHan
Kelsen (1945, pp. 136-137) put it. On the otherdhahese rules empower officials to recognise,
amend, and apply other ruttsPower-conferring rules represent a pivotal elenaéra juridico-
political setting inasmuch as they encapsulateeshand stable models of organisation and mandate
specific conducts to comply with these models. antipular, when they are addressed to private
individuals, secondary rules indicate what is todo@e both in order to change one’s status (for
example, from single to wedded) and in order to enake’s actions have specific effects on reality
(for example, to bequeath an estate). In other sydhe law prescribes certain pathways to make it
sure that one’s doing something may have the affaot intends to bring about.

The common description of this type of rules cam&eading, for it tends to convey the idea
that people are genuine creators of somethingirfstance, in his ground-breaking analysis of the
concept of law, H.L.A. Hart (1994, pp. 34-35) claithat, unlike rules that confer powers, rules that
prescribe conducts (primary rules) are structunesuich a way that “we can distinguish clearly the
rule prohibiting certain behaviour from the prowisifor penalties to be exacted if the rule is brpke
and suppose the first to exist without the lattetait means that behind a rule of conduct theee is
model that predates the rule, while no such moaelbe found behind a power-conferring rule. The
latter type of rule confers legitimate authorityh@ther private or public) to constitute entirelywmne
entities. This reading, however, omits to say thabrder for a secondary rule to confer power, a
specific model has to be officially establishedresparadigmHere Wittgenstein’s investigation on
the emergence of standards and Schmitt’s analysisrmality prove revealing. On the one hand,
Wittgenstein illustrates how, once this model hesrbofficially instituted as thr@andardmodel, the
actions that fall within its scope are thought,fpened, and assessed as correct or incorrect in its
light. On the other hand, Schmitt explains thaspike any claim to individual freedom and equality,
legal standards are intended to protect pre-egistictial standards and to prevent the appearance of
potentially harmful alternatives. HengeaceHart, there is no power-conferring rule that is meant
to enshrine a pre-existing model and to represkeéat as an inadvertent outcome) unwanted types
of conducts that could threaten the model.

This is evidence that secondary, power-conferningsrcontribute to giving a specific shape to
human co-existence. As Schmitt realised in the §98@les defining specific models of conduct
within given institutions are key to (what he vieas a solid and vigorous political community. The

7 Relevant exceptions are works by queer theorigts lagal background, such as e.g. Katherine Fraddmet Halley,
and Teemu Ruskola. Yet, my analysis differ fromrthasofar | claim that tracing the effects ofégegulation entails
a sound analysis of social practices and theitiogldo the legal order.
18 The literature on secondary rules and the configsibat surround their nature is abundant. Fortaildd discussion,
with specific reference to Hart's legal theory, #8ONYM., where readers can find a detailed refeeclist.
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state, he believes, has the duty to protect sugdilferecognised models and must make sure that
legal officials are vigilant on their strict apiton. This explains why one of founding fathers of

contemporary libertarianism, Friedrich von Haye&mwoaned the growing relevance of this type of

rules in Western democracies.The Principles of a Liberal Social Ordefayek writes:

The character of those universal rules of jushiialdial conduct, which liberalism presupposes arghes
to improve as much as possible, has been obscwyrembitfusion with that other part of law which
determines the organization of government and guitda the administration of the resources plageits
disposal. It is a characteristic of liberal so@stihat the private individual can be coerced tyainly the
rules of private and criminal law; and the progresgermeation private law by public law in the csri
of the last eighty or hundred years, which meapsogressive replacement of rules of conduct bysrofe
organization, is one of the main ways in whichdestruction of the liberal order has been effediddyek
1967: pp. 168-169).

In other words, Hayek considers those rules whetleb\state determines how society should
be organised as the most incisive instrument irhtrels of the government to rule human practices
and to restrict spontaneous and voluntary modeldforganisation. It is no coincidence that, as a
glaring example of a state which illiberally empdggal norms to mould society, Hayek (1967: p.
169) refers to Schmitt’s institutional portrayal thie German post-positivist legal order: Schmitt
applauds the outright replacement of cold and bessdnorms of conduct with the norms that emerge
out of concrete institutions and instruct Germam$iow to conduct their lives in keeping with their
age-old tradition. Hayek intuits the pervasive efifeeness of this legal instrument: secondary rules
present themselves as inoffensive legal normsethabwer people to do things with the law, whereas
its strategic use on the part of the state magéerig process of subjection and normalisation. Kaye
contention is that the state holds sway on thedlifiés citizens not by the use of fearful emergenc
powers (which can be sometimes the case, but fems than not). The state achieves this end by
inducing citizens to go down certain paths, thatagollow secondary rules that enable people both
to have recourse to law’s stock of legitimate fondeen disputes arise and to send out a message
about their status and desires. Marriage is a icapeint: far from being a mere opportunity for
citizens to act as “private legislators”, it isteagghtjacket procedure to get the benefits thatstiate
associates to a specific, well-defined institution.

The challenge to normality and the immunity response

Getting back to my initial analysis, 1 would like argue that, more effectively than rules that foibh

or forbid conducts, rules that confer powers assaraeness by establishing roles and therefore by
demarcating institutional figures that provictgynitiveguidance on how to do things as role-players.
Roles however are neither only nor primarily deieed by the set of mandatory actions to be
performed in specific circumstances. For they daacterised first and foremost by the stock of
knowledge that the role-player is expected to pssgahether explicitly or not) in order to perform
these actions when appropriate circumstances &viglein an institutional framework marked out by

191t is worth remarking in passing that, while Hart deefns introduction of secondary rules to be the eléntiemt
distinguishes developed societies from primitive®r a “step forward as important to society asrnention of the
wheel” (Hart 1994, p. 42) —, Hayek interprets thigance on secondary rules as the hallmark okithbsocieties.
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power-conferring legal rules, these rules are dotressed to individuals as law-abiders, but to the
members of a practice that is regulated by the Mwareover, as Schmitt’s institutional analysis
reveals, the law does not forge institutional frameks, but sanctions their existence and enforces
the rules that are already at work within themh@ligh legal recognition inevitably brings about
changes and adjustments on the rules and struchaiethe law enforces). The pre-legal structure of
institutional frameworks is so crucial to their €ence and reproduction that, Schmitt avers, every
legislator, and anyone who applies the law, is biotenface the dilemma of “either axcept and
applythe given concrete legal concepts of the institutioto destroy the institution” (Schmitt 2004,
p. 54 — emphasis added).

Schmitt’s words offer a valuable key to the undmrding of the normalisation process. The
institutional framework that the law recognises aegulates is hardly a neutral field of interaction
sensitive to the innovations introduced by membkrs a normative context whose existence is
deeply rooted in a specific institutional histohat binds changes to scarcely flexible paths. én th
case of marriage and family, roles like mother &attler, daughter and son, sister and brother, are
not fungible labels that easily adapt to morphimgunstances. They are the accretion of rules that
are supported by specific instructions and offée-players a cognitive prism through which they
approaches reality when they play that role. Akdveed above with reference to the incest taboo,
being a sister is not as much a matter of complwiitly rules as it is of knowing (at least impligil
what conducts and expectations the set of ruldsitifane the role of sister entails.

Doubtless, those who defend the progressive claratallowing same-sex couples to marry
make the argument that, as the language of evetifdagnd its meanings change over time, so do
institutional frameworks and their stock of knowged The revision of consolidated practices
(whether promoted by legal reforms or by spontasesmcietal developments) produce significant
changes in the way people perform these practivg@siaderstand themselves when they play roles.
For example, the role of parents in the era ofsésdireproductive technology gets significantly
altered as the possibilities of procreation mutiphd the relevance of the dyad mother/father
decreases (Hayden 1995; Dempsey 2010). On thisiatdidke the revision of parenthood prompted
by new technologies, the revision of the meaningcafiventional marriage prompted by legal
recognition of same-sex marriage seems destineduse havoc in the traditional understanding of
kinship and to pave the way for alternative modelsprout. These metamorphoses would play as
concurring elements in a process able to confdrility on the invisible and to make unliveabledi
more liveable, like Judith Butler's Antigone’s pustward “a new field of the human, achieved
through political catachresis, the one that happédren the less than human speaks as human, when
gender is displaced, and kinship founders on its fmunding laws” (Butler 2000, p. 82).

Nevertheless, the structural limits imposed on saigolitical catachresis are several. Social
change is not a free-floating process taking pia@vacuum. The cognitive resources employed to
apply meanings in a subversive and potentiallysfiammative way have to be found in the very
semantic repertoire that is being put into questidre challenge to the bounds demarcated by the
lexicon of the practice, which can be transformely by reference to its meanings, and is supported
by scarcely malleable legal provisions, igniteseaction whereby deviant conducts and their
meanings are integrated. Though this integratidacef changes within the practice, the latter is
capable of accepting what can be accepted andingeshat could be lethal to the practice as a
whole. In this scenario, Roberto Esposito’s (2ab@}pis of the category of immunisation being key
to the modern paradigm of community can be of Héexplains that, whereas the words community
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and immunity share the reference to the term “mu(wisose intricate meaning runs from office and
post to gift and obligation), the “immune” is th@pmsite of the “common”. Modern political
communities, Esposito points out, are founded omramunity impulse that is “the clearest kind of
negation” (Esposito 2010, p. 16), especially whdrecomes foundational to the community. In fact,
the community founds and recognises itself throaglexcision, whereby that which threatens the
stability of widespread practices has to be eradécdn my reading, however, this process of rerhova
rarely takes the shape of overt and violent exgludiaw exerts its exclusionary effects by means of
a semantic renegotiation of meanings whereby thdaries of normality have to be revised to fend
off greater challenges. In liberal regimes, stat®’'s immunity reaction expresses itself through
violence only in extreme cases. More often than sameness is secured by prompting people to
follow specific paths as they intend to exert lggédnd publicly) recognised effects on reality.

Legal regulation reveals itself as a form of controthe production and revision of meanings:
as soon as alternative practices emerge, thesel@eted according to their aptness to be intedjrate
into the existing institutional frameworks. Law’kief immunity weapon is assimilation. Access to
the set of benefits and rights associated to efficistitutions can be obtained only insofar as the
conducts pursuing recognition can be narrated itburse to a practical vocabulary which proves
able to speak the language of the law (ANONY M. this reading, normality figures as the main rule
of the game, whereas sameness turns out to benthevay to play by this rule. Accordingly, as
Bourdieu, Douglas, Schmitt, Schneider, and Witttgns(as far as | understand them) suggest,
normality and sameness do not form part of an icg@ible surveillance apparatus that holds sway
on acquiescent subjects, consciously deployed mgezwative and neoliberal juridico-political
devices. Much more deeply tied to the very natditeuanan categorisation, the selective mechanism
of liberal states builds on, and exalts, humandsinecessity to polarise and exclude, and thus to
produce common meanings to provide mutually irggdle accounts of their practical environment.

In sum, the centripetal force of standard modetpeeially when they are backed by the
legitimacy of legal recognition, unleashes its nalising effects precisely by allowing partial
renegotiations over the traits that determine sas®rthat is, over the characterising featurebeof t
roles that people are required to perform withstitntional framework. In the case of marriage and
its extension to homosexuals, legally married cesiplill no longer be those comprised of a man and
a woman, but those comprised of two persons @lfabseto constitute a family and aim to make
their reciprocal love public. If the differences#x ceases to be a necessary feature, the linlebetw
marriage and a set of values, such as coupledangntic love, mutual fidelity, and the desire torrea
children will even be reinforced, essentially bessathese are the elements that allow former exdlude
minorities to reach out to the heart of their felloitizens (who nurture the same desires) and to ge
access to marriage. In much the same way, sameiiles® longer imply reference to gender and
blood, but to choice and mutual commitment: thoke imtend to make public their reciprocal choice
are all alike and deserve the right to regulate teéationship in compliance with legal measulest t
once were reserved to couples of different sethdriace of it, the arguments developed by oppanent
and supporters of same-sex marriage turn out tamipeessively similar, based on a historical
understanding marriage that is bound up with a&ebcial norms that safeguard the borders of the
conventional monogamous family (Zivi 2014).

To conclude, let me answer a potential objectiop.avalysis might seem to suggest that there
is no way out of normality, so much so that theredpction of sameness, aralforiori, marriage
and other existing institutions are the only, thowgstly, options for sexual minorities to get the
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social visibility they strove for and the right®thdeserve as citizens of a liberal state. Howehes,

is not what my analysis implies. It is true thas, laargued so far, sameness and normality are
constitutive of there being social groups and malitcommunities. Yet, the most effective way to
counter their harshest outcomes (such as abjectiarginalisation, and invisibility) is a widespread
awareness of the role of sameness and normaliy.s€emingly neutral language of the law helps
legal and political institutions to disguise thé&ndency to secure order through their selective
mechanisnm®. The institutional language of the state inevigabhds to treat as unspeakable and thus
as non-existent those who suffer from the negatkternalities of its policies. In the face of hget
frank admission that the law has to make exclusiodacisions to assure the stability of everyday
life would grant those excluded more visibility,dawould not confine them in the invisible space of
marginal pathologies. They would not be regardatkagnces, eccentricities, and abnormalities, but
as alternative options that pose a challenge teetisting normative framework and the values it
supports. This is why | believe that a more opathaps harsher, confrontation among alternative
models would convey the idea that the existingddeshis just an instance of a reiterated actioh tha
has been transformed into a standard, and hagomitraits that make it a standard by nature.
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