Graphe or Dike Traumatos?

Mogens Herman Hansen

ek pronoias in classical Athens could be redressed both through a
private action (dike) and through a public action (graphe).! In
support of the existence of a public action for wounding with intent
to kill I adduced four sources which explicitly refer to a ypadn Tpav-
patos: Dem. 54.18; Aeschin. 2.93; 3.51, 212. Recently Chiara Peco-
rella Longo? has restated the traditional view,? that the reference, in
all four passages, is to a dike traumatos. Her line of argument is that
Athenian legal terminology lacks precision and is often confused.
Accordingly the use of the terms ypadeofar and ypadn Tpavuaros
does not prove that the Athenians had a graphe traumatos, i.e., a
public action for wounding. The other sources relating to trauma
(where the terminology, according to Longo, is always precise and
consistently used) show that the action brought was a dike. It seems
useful therefore to discuss in detail the problems in distinguishing
between dike and graphe, in order to support my view that both a
dikm and a ypagn tpavuaros éx mpovoias could be brought before
the council of the Areopagos.
Following Longo I will begin with a discussion of the passage in
Demosthenes’ speech Against Konon (54.18):

IN Apagoge, Endeixis and Ephegesis 1 argued that the offence frauma

olov . .. elgi kaknyoplas dikar paci Toivvy TavTas Swx TouTo Yiyveohar, iva
un Aotdopoluerol TUTTELY GAAMAOVS TpoaywvTal mWahiy aikeias elotc kal
TavTas axovw S ToUT elvar Tas Sikas, {va umdels, dtav NTTOV 1), Abw
Undé TOY ToLOVTWY duvrMTAL umBeri, GA\a TNY €k Tov vowov dikmy dva-
UEVT. TPAVUQATOS ANy €lTly ypadal Tov p1) TLTPWOKOUEVWY TLv@Y GOrovs
yiyveofar.

The tenor of this passage is that a man should always bring the

proper action instead of resorting to retaliation. When abused, a
man should bring a dike kakegorias instead of using violence. When

! M. H. Hansen, Apogoge, Fndeixis and Ephegesis against Kakourgoi, Atimoi and Pheu-
gontes (Odense 1976) 108-10.

2 “ypadm Tpavuatos 0 dixn Tpavuaros,” Stlal 53 (1981) 246—61, cited hereafter by
author’s name alone.

8 Cf 1. H. Lipsius, Das artische Recht und Rechisverfahren 1-111 (Leipzig 1905-15)
606 n.22; A. R. W. Harrison, The Law of Athens 11 (Oxford 1971) 103 n.3.
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thrashed, a man should rather bring a dike aikeias than resort to an
armed attack. When wounded, a man should avail himself of a graphe
traumatos and not proceed to homicide. The argument does not
bespeak an advanced level of juridical thought, but it is neither
muddled nor confused in terminology. Longo argues (247) that De-
mosthenes in this passage does not use legal technical terms: (a) the
offence is trauma ek pronoias, not only trauma as stated by Demos-
thenes, and (b) the characteristic of trauma ek pronoias is the intent
to kill and not the use of weapons which Demosthenes mentions.
Neither argument carries any weight. As to (a): in the case De-
mosthenes versus Demomeles, the offence is twice described as trau-
ma (Aeschin. 2.93, 3.51) and once as trauma ek pronoias (Aeschin.
3.212). And similarly, in Dem. 40.32, the speaker refers to frauma
and not to trauma ek pronoias. Since there was no axovoior Tpadua
as opposed to Tpavua éx mpovoias, the simple form rpavua could
not be mistaken for any other offence, and so the addition éx mpo-
voitas was, of course, optional. As to (b): in Lys. 3.28 and 4.6-7, both
dealing with the offence rrauma ek pronoias, the use of weapons is
mentioned as one of the distinguishing marks of the offence trauma*
precisely as indicated in Dem. 54.18. The only difference is that
Lysias mentions an ostrakon whereas Demosthenes refers to a stone
or a similar weapon. So there is no reason to doubt that Demos-
thenes uses technical language, and the fact that ek pronoias is not
emphasized is of no consequence. Dike kakegorias and dike aikeias
are both precise technical terms. Why should graphe traumatos be an
inaccurate description of a dike traumatos? Longo suspects “una deli-
berata mancanza de chiarezza,” but in Demosthenes’ speech Against
Konon the distinction between dike and graphe traumatos is utterly
unimportant for the case. Thus there is no reason to suspect that the
passage is biased in this respect.

The other three passages mentioning a graphe traumatos ek pronoias

are all from Aeschines and relate to the same incident, Demos-
thenes’ action against his cousin Demomeles.
2.93: kai vov ucv dwpodokias katyyopets, TpoTepor § Vméuewas Ty ém-
BoAmr ™5 BovAns ™ €€ "Apeiov mayov, ovk émefwwr T TOU TPAVMATOS
ypadn, v éypadw Anuouérny tov Mawra, dvePwor dvta, émrepuwr v
oavTou KeParnv;

4 Lys 3.28: Aévyer B¢ wc 'rmets n)\ﬂo,u.ev émt mV oua.au T’T)V TOUTOU OO’TpaKOV exoweq
xal @S n'rrﬂ.)\ovv av'rw éyw awoxrevew Kai 6 TOU‘TO oy -r, rpovoux 4.7: katrot
¢avepov nén e§ v etpnxeu ot ov ‘n’povowz ye'yevnnu ov —yap av ov'rwq nAfouev,
aan)\ov ov‘roq €l napd TOUTY €VpNoouEy doTpakov 1 6Tw abToV dmOKTEVOUUEY, GAN
oikofev ExorTes Gv eBa&{o,u,cV
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3.51: 7( yap b€t vUv TavTa Néyeww, T) Ta MeEpL TV TOU TPAVMATOS Ypadmy
avte ovuBefnkora, 67 éypaparo eis "Apeov mayor Anuouéiny tov Iac-
ava, arePuor duvte éavt®d, Kal ™Y ™S KePaANs EmTouny.
3.212: dore ™My wapar kepakny TEUTYV ... UUPLWIKIS KATATETUMKE Kol
TovTwY Wwolbols eixnde TpavuaTos ék Tporvolas ypadas ypadouevos.
Longo suggests that the meaning of graphe in these passages is not
‘public action’ but ‘written document’ (250, 260). It is well known
that the word graphe, as a legal technical term, regularly has the
figurative meaning ‘public action’, but occasionally is used in the
literal sense ‘indictment’, Le. written accusation handed over to the
the archai or read out to the jurors?® In this sense graphe can even
denote a written document in a dike, and similarly the verb ypadeo-
fau, ‘to bring a public action’, can be used in the phrase 8ikas ypa-
deafar ‘to draw up in writing a private action’. In the orators I have
found the following three examples of this usage: Antiph. 1.2, as kat
éyw kat v ypadn Aéyer (in a dike phonou);, Dem. 27.12, drav kat’
avtov Tas ypadas amevéykwuev (in a dike epitropes);, Isoc. 18.12,
meloas 8 ™Y dpxMy makw ™y avtr dlkmy éypayaro (in a dike
blabes). And we can add two more examples from Aristophanes’
Clouds: € oou ypadowro wevrerahavtos Tis dikn (759), and omore
ypadoiro Ty dikmy 6 ypauuatevs (770).8

According to Longo, graphe has the special meaning ‘written docu-
ment’ in all the four passages referring to a graphe traumatos. But this
is most unlikely, for the following reasons. (a) Graphe in the figura-
tive sense ‘public action’ frequently governs an objective genitive
describing the offence and delimiting the type of public action: ypagn)
mapavouwy, fevias, doeBeias, etc. When graphe has its literal mean-
ing ‘written document’, such an objective genitive is not attested and
less likely to occur. The proper idiom is rather ypadm mepi Tivos.” In

5 Cf. Lipsius (supra n.3) 263-64 n.1.

6 Longo 249 nn.2-3, following Lipsius. adduces three more passages: (a) Dion. Hal.
Din. 635 (= Din. fr. 48 test.2): kot EE wy avTos 1T€pl. avTov o'vve'ypalbev év 'rm Aoyw TO
Km‘a Ipo&évov, 8s elpmrar uev ueta T'r;u vy, npotrxemevnv 8¢ éxer Ty ypa(tmv
ravrny: Aelvapyos ... k7A. But here v ypadmr ravmqe is not part of the fragment,
but Dionysios’ mrroducnon to the indictment quoted (in a dike blabes). So the passage
is not a reliable source for Athenian legal terminology. (b) Dem. 38.6: eikoor 8¢ kai
Svowr (érav ye'yevnp,évmv) a¢p’ ov Tvyyavovow yeypauuévor, where the preferable
reading, however, is éyyeypauuévor (A), accepted by Blass (Teubner), Rennie (OCT),
and Gernet (Bude) and not yeypajpuévor (celt) accepted by Murray (Loeb). (c)
Dem 38.15: 67¢ Tolrvy éhayxavor Te WaTpl TNS €mMTpomns. Tavavtl éypapavro
rovTtwy, where, pace Lipsius, we do not find the idiom ypadeafar Stknr in any of the
MSS.

" When Plato, in Laws 876E, refers to the written text of the law concerning trauma
he uses the phrase 7 ypadn mept Tpavuartos, and not 7 ypagm tpavuares. For this
meaning of ypad) in the Laws ¢f. e.g. 7888, 859A, and 871 A. Similarly, in Arist. Pol.
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all the four passages describing a graphe for wounding, the objective
genitive rpavuaros is added, which strongly suggests that the author
has the figurative and not the literal sense in mind. (b) As pointed
out in Apagoge 109, and acknowledged by Longo 249.,% the schema
etymologicum ypadmv ypadeobar is never used in references to pri-
vate actions, but occurs in two of Aeschines’ three references to
graphe traumatos (2.93 and 3.212). (¢) The use of ypadn and ypa-
¢ecBar denoting the written accusation in private actions is indeed
extremely rare, and we must not forget that hundreds of passages
attest the common meaning ‘(to bring a) public action’, or ‘(indict-
ment in a) public action’.

In public actions it is, of course, more difficult to distinguish be-
tween the figurative and the literal sense of graphe, but when the
action is technically a graphe, the distinction is insignificant, as can be
illustrated by the following examples: Dem. 18.53, kai wot Aéye ™v
vpadmy avtnr AaBwv. TPAGH: . .. & uev duker Tov Ymdiouatos . . .
ravr éoriv. Dem. 58.36, &4AN’ Suws é€ avrms s ypadms avTika
yvaoeale 80T mplpacis éotv s évdeifews 1) ypadm. Aéye Tas
voadas ravras. T[PADAI- (Both are in connection with a graphe
paranomon.)

More significant is the fact that graphe is occasionally used in
descriptions of other types of public action, as for example eisangelia
or apographe. The most prominent examples, often discussed, are to
be found in Isaios’ speech 11 On the Estate of Hagnias. It was de-
livered in an eloayyehia kakwoews éppavov (11.6, 15), but in five
passages graphe is used in descriptions of the action:

28: Gamep kel ypadas kat éuov 8édwkev, ovTw Kal dikas éuol elval kal TG
Tadl TeTOINKEY.

31: ém Tavras Tas oukodavtias EANAvler, €€ Gv ypadmy ypadaueros Kol
éue SuxBalhwy éamiler xpnuaTta Apecbar . . .

1280a40, treaties of alliance are called ypadai mepi ovuuayias. At 1321b36 and
1331b7, however, ypadal Sixwr means ‘registration of actions’ and not ‘written accusa-
tions’, ¢f. LSI s.v. ypagm Il. For the meaning of 8ikm in these two passages ¢f. 313f
infra. In the papyri ypadm is frequently used in the sense ‘list, catalogue’; here too the
objective genitive is regular and often occurs, ¢f. Preisigke s.v.

8 Longo states (248—49 n.4) that my list of passages is not complete and adduces
three more examples, of which two (Aeschin. 1.1 and 3.216) are recorded in my note
(Apagoge 109 n.11) but, admittedly, not recorded twice, whereas the third example,
taken from the nomos hybreos quoted in Dem. 21.47, is the very phrase of that law
which has aroused most suspicion as to the authenticity of the document: éooi & av
ypadwrral ypapdas (las kara rov véuov. Even scholars who accept the law as genuine
tend to reject this passage as spurious or corrupt, and so 1 omitted it from my list. On
reflection, however, 1 am prepared to envisage the possibility that even this phrase may
be genuine.
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32 m’;,cofw oV Bel ... é0ilewr elvar ypadas mepl wv idlas dikas of vouot
METOLNKATLY.

35: ravra kai of vouor kehevovaiy, o ua Ala ot ypadas éué devyewr mepl
wv Sikas idias elvar memomKkaaiy . . .

35: GAN' €l T TGV OpoNOYOVMévWY €lvar TOU TaudOS €OV ... TOTE Qv ot
KaTa TaUTHY TPOoNKe Kplreabau Ty ypadmy, ov ua Al ovk émi Tots €uots.
Longo believes (250) that graphe in these passages denotes the writ-
ten indictment, and this may well be true in the second and fifth, but
it is most unlikely to be the correct explanation in the other three.
Here graphai are explicitly opposed to dikai in the sense ‘private
actions’ and must accordingly mean ‘public actions’, as in Aristotle’s
description of the same procedure at Ath. Pol. 56.6: ypadai 8l¢ kai
8likar \ayxavovrar mpos adtov, ds dvakpivas els 16 SukaoTRpLov
eloaye, [yolvéwr rakwoews (adtar & eloiv alnuor 7@ Bovhouévw
dlddxer), dpdpavar klaxwloews . . . The fact that the action kakoseos
is azemios for the prosecutor shows that it is, specifically, an eisange-
lia,® but it is nevertheless subsumed under the general heading
ypadar 8¢ kai Sikar. Since most of the public actions were technically
graphai, this usage should cause little surprise, and we have other
examples. In the speech Against Nikostratos, Apollodoros contem-
plates the risk of losing the apographe he has brought: éxiwdvvevor &
v mepl Te XMwv Spaxuwy kal ToU umdémore undéva avlis Vmep
éuavrov ypadiaglar (53.1). Here amoypayar instead of ypayaofar
would have been a more precise description of the consequences.!?
And similarly, in Lys. 19.55, graphe is used instead of apographe: mwepi
LEY OV aUTNS TNS YPadms . . . AKNKOATE KAl eEUApPTUPNTAL VuLy. SO
we have some evidence that graphe is sometimes used in the broader
sense ‘public action’ even in references to some of the special public
actions as eisangelia or apographe ! but we have certainly no support
for the view that graphai in the broader sense ‘public actions’ can be
used about dikai, ‘private actions’.

Longo (250-51) also argues from the action for paranoia in Plato’s
Laws 929p—-E, and here I will confine myself to a note on method.
Plato is a good source for Athenian legal terminology when he de-
scribes Athenian society, especially in the opening scenes of the early
dialogues (¢/. 313 infra). But in the Laws, where he describes an

* Cf. Dem. 37.46; Isae. 3.47; Hyp. 2.8, 12.

10 Cf. Hansen, Apagoge 65 n.29.

n Cf. Dem. 582, 6 marnp ... @dlpero ... € ... mepoopar ... Oeoxpivmy ...
Tapa Taoas Tovs vouovs ypadas ypapduevow . . ., where the reference is both to the
phasis broaght against Mikon (5ff) and to the graphai paranomon (1, 23, 30fD), ¢f. 15,
47.



312 GRAPHE OR DIKE TRAUMATOS?

ideal society, he is certainly not using Athenian technical terms con-
sistently. So to adduce passages from Plato’s Laws in support of the
view that Athenian legal terminology lacks precision is, to say the
least, not advisable.!2 Similarly, the notes in rhetorical treatises, lexi-
ca, and scholia may be good sources for terminology if they quote or
paraphrase a lost speech. But when they describe legal institutions in
their own words, we cannot quote the passage as an example of
confused legal terminology in fourth-century Athens.!3 Finally, many
of the documents inserted in the forensic speeches are probably
genuine and excellent sources. But some are undoubtedly spurious
and some are very suspect, as for example the martyriai inserted in
Demosthenes’ speech Against Meidias.*4 Thus there is no reason to
discuss the festimonium inserted in Dem. 21.109, which no scholar
will defend as authentic.

Similarly, Longo invokes a description, in Dem. 59.97-98, of an
action brought by the Plataeans against the Spartans during the Per-
sian wars: of II\artatels Aayxavovar dikmr Tots Aakedawuoviows eis
T0Us Auductiovas Moy Taavtev Vmép T@v gvuuaxwy ... The
source applies to litigation between cities, where the word dike is
often used,!® and it has no relation to the Athenian administration of
justice. Accordingly, the passage does not show that the Athenians
were inaccurate in their legal terminology.

Another source adduced by Longo is Dem. 21.25:
eimep aAnbos émemovlery Tavl & Aéyw, Bikas idias poi. mpoonkey avTe
Aaxew, TOv uey lpatiwy kai Tev xpvowy orepavwy s Suapbopdas kal ™s
mepl TOV Xopov waoms émmpetas, PraPns, wv 8 els 76 o’ VBplobar dmud,
UBpews, oU ua Al odxt Snuooia kplvew avTov Kal Tiumpu émayewr 6 TL Xpm
mabeiy 7) dmoTelTat
According to Longo, Demosthenes seems (wrongly) to include the
graphe hybreos among the dikai, and she infers that the orator’s legal
terminology lacks precision (251-52). But if we read the following
sections (not quoted by Longo) the apparent terminological confusion

12 |n the Laws Plato often copies Athenian institutions and he may often use Athe-
nian technical terms, ¢/. M. Piérart, Platon et la cité grecque (Brussels 1974) 465-66.
But the differences between the constitutions of Athens and Magnesia, as regards both
the institutions and the nomenclature, are so great that it is impossible, on the basis of
the Laws, to make any inference about how consistent the Athenians were in their
legal terminology.

13 Cf. e.g. Dion. Hal. Din. 635, discussed supra n.6.

14 Cf. E. Drerup, Uber die bei den attischen Rednern eingelegten Urkunden (NJbb
Suppl. 24 [1898]) 313-14. The authenticity of the inserted nomoi is a different prob-
lem, ¢f. Drerup 297-305.

15 Cf. e.g. Thuc. 4.118.8, 5.18.4; Dem. 18.150.
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disappears. When Demosthenes opposes dixas idias Aaxetr to Snuo-
oix kpiver, he has no intention of drawing a line between private
and public actions. He emphasizes instead the distinction between
actions brought by a private citizen (B\afns and U8pews) and actions
brought by a citizen on behalf of the polis (mpoBoA7). The distinction
is developed in 26 where Demosthenes states the reasons for bring-
ing a probole: ¢ Te yap xopos v s WoAews, ) T éobns T™ns éoptns
eivexa maca mapeakevalero, éyw ' 0 memovBas TavTa xopnyos M.
The whole argument is summarized in 28, and here Demosthenes
correctly points out that the action hybreos is a graphe, and not a dike
in the technical sense: un 8n TovTo Néyerr adrov éate, 61 kai dikas
idias didwo’ 6 vouos pou kai ypagdmrv vBpews. The reader is only
confused if he stops in 25 in the middle of the argument instead of
proceeding to its conclusion in 28.!6

Finally, in corroboration of her view that Athenian legal termi-
nology if often confused, Longo adduces some sources relating to
the action for impiety. 1 leave out Plato’s Laws (¢f 311f supra).
The other passages are from Plato’s Eurhyphro, the Lysianic speech
Against Andokides, and Demosthenes’ speech Against Androtion.

Pl. Euthphr. 2a: EY®: ... ov yap mov kai oot ye 8ikm Tis ovoa Tvyxavel
wpos Tov Padihéa domep éuol. LY olror 8n Abnvaiol ye, @ Evidpwr,
Sixkmy admy kahovowr GAAa ypadmy. EY®: 7{ ¢ms; ypadmy o€ Tis, @s €oike,
véypamrar ... S5A—B: L) kai el ,u,év, @ MéhnTe, d>a£-ny av, Eﬂ@t’)d)pova
OuoAOYELS 0'o¢ov elval Ta 'roa.av‘ra, Kot opqu vouilew Kai €[.L€ n'yov Kat ,wq
8u«x.§0v €l 8¢ u), éxelvw 16 didaokalw Mxe 8u<17v nporepou M éuol . .. Kal
Qv un pov melfmror undé ddin ™S dikns N avt éuov ypagmral g€, av*rd
ravTa Néyew év 7@ duaoTnpiw & mpovkakoluny avtoév;!
Lys. 6.11: "Av8okidns 8¢ TogovTov katameppovnke Tov fewv ... GoTE TPLY
. N émbednunkévar déka Nuépas év TN woNeL TpodexakéTato dikny dae-
Belas mpos Tov Pacihéa, xal é\axev ... daokwv Tov “Apxurmov doefetv
mepi 70v "Epunv 1o0v éavrov matpior.
Dem. 22.27: s &oeBelas xata Tavr éoT dmayew, ypadeabar, dukaleofou
wpos Eduolmidas, dpaivew mpos Tov Bagihea.
First, Plato’s use here of dikn/dwalecbar versus ypadm/ypadeo-
fav: it is a common linguistic phenomenon that, in a pair of anto-
nyms, one of the two opposed words may also be used to denote the

16 So, in 25, dike has its regular general meaning ‘action’ (comprising both private
and public actions) whereas in 28, when opposed to graphe, it has the specific meaning
‘private action’, ¢/. 314 infra. An exact parallel to the use of dike in 25 can be found in
Dem. 37.33.

17 In other passages the action is unambiguously described as a public action: ypa-
deabar (5B bis), doeBeias ypadeabar (5C, 12E), ypadmy ypadeohar (2B, 3B), v
ypadmy devyer (6A), and % wpos Méantov ypadm (5A, 15E).
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whole category, whereas the other invariably has its specific meaning.
As an example let me adduce the antonyms nuépa and vvé. Like the
English word ‘day’, mueépa can denote both the twenty-four hour
period and the daytime as opposed to the night hours; whereas vvé
invariably means ‘night’.'® Similarly, of the antonyms &ixm and ypa-
¢m, the word dike has both a general meaning ‘action’ (comprising
both public and private actions) and a specific meaning ‘private ac-
tion’, whereas the word graphe only has the specific meaning ‘public
action’. The specific meaning of dike is much more common than the
general meaning, which however can be found both in laws inserted
in the forensic speeches and in the speeches themselves. A few
examples will suffice:

Dem. 24.54: NOMOZX: Sawv 8ikm mpoTepor éyévero 7 evbuvva 7 duadikacia
mept Tov év duaaTnpuw, N dle M) dnpoaiy . . .

Dem. 46.26: NOMOZX: éav mis ... ovryyopos dv Aaufdrn xpnuara ém Tats
dikais Tais idlaus 1) dnuocias . . .

Is. 3.46: kat ok dv elonyyeAAes mpos Tov apxovTa kakovofar TNy €mikAn-

POV ... GAAWS T€ Kl UOV@WY TOUTWY TGV SIKOY GKrSUPwYy TOIS SUOKOVTLY
ovawy Kkal ééov 7@ PBovhouéve Ponbely Tois émkAnpoLs.

Dem. 18.121: AN’ 098’ ailoyvver dpfovov Sikmy eloaywy ... (in a graphe
paranomon).

These examples explain, in my opinion, the language used by Plato
in the Euthyphro: Meletos’ graphe asebeias against Socrates is some-
times referred to specifically as a public action, and is then correctly
called a graphe. But sometimes Euthyphro and Socrates refer in
general to the action brought against Socrates, in which case 8ixn and
Sikmv Aayxavew are correct, but less common idioms.

On the other hand, in Dem. 22.27, the verb &walec@ar in all
probability refers to a private action, for it is explicitly set off against
amayev, ypapeabar, and ypagewr, and Longo’s only reason for
rejecting this interpretation is her a priori- belief that there cannot
have been a dike asebeias of any kind, not even to the Eumolpidai.

So Lys. 6.11 is the only confusing passage. It is not impossible that
the speaker does refer to a dike asebeias to the basileus, and it is
worth pointing out that Andokides’ action probably relates to a Her-
mes dedicated by Andokides’ family,!® ie., a case in which Andoki-

18 Other examples in Greek are {@ov/&vpwmos, xwpal/dorv, etc. For the linguistic
phenomenon (sometimes called participatory opposition) c¢f. J. Lyons, Semantics 1
{Cambridge 1977) 307-08, ‘semantic marking’. Examples of ‘formal’ (instead of se-
mantic) marking can also be adduced, e.g. Soxuacia/dmodoxuacia, where Soxyuaaia
means (a} examination, (b) acceptance on examination, whereas amodoxguaaia always
means rejection on examination.

19 Cf. D. M. MacDowell, Andocides On the Mysteries (Oxford 1962) 5 with n.6.
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des, as the wronged person, was entitled to bring a private action. On
the other hand, 1 will certainly not preclude the possibility that all
actions to the basileus for impiety were public actions, in which case
the speaker of Lys. 6 must use dike in the general sense ‘private
action’. Here, for once, the reader is bewildered by the terminology,
and there is no indication in the context that allows him choose
between the two meanings of dike. The attested fact, however, that
the word dike is sometimes used in a general sense, even in refer-
ences to graphai and other public actions, cannot be adduced in
support of the opposite view that graphe can be used in references to
a dike in the specific sense ‘private action’.

Aeschines 2.93 mentions an epibole incurred by Demosthenes for
withdrawing his graphe traumaros against Demomeles. In Apagoge 109
I compared this fine to the 1000 drachmas for withdrawing a public
action. Questioning my interpretation, Longo (254-58) points out,
correctly, that epibole in other sources denotes a fine imposed by a
magistrate. But the Areopagites were not magistrates and the council
of the Areopagos was not a regular board of archai?® So on any
interpretation we have to admit that the fine incurred by Demos-
thenes is a case apart and cannot be an ordinary epibole imposed by
an arche. Admittedly we have no information that Demosthenes was
fined 1000 drachmas. But this is of minor importance. What I wish to
argue is that the epibole mentioned in Aeschin. 2.93 is analogous with
the fine of 1000 drachmas for withdrawing a public action and serves
the same purpose, viz. to discourage sycophants, and this points to a
public rather than a private action. [ take no position on the questions
whether Demosthenes had to pay exactly 1000 drachmas, or whether
the fine was automatic or had to be imposed by a special act of the
council of the Areopagos. In homicide actions heard by the Areopa-
gos many procedural rules were slightly different from the rules
applied in actions heard by the people’s court: the anakrisis took the
form of three prodikasiai, the antomosia took the form of a solemn
diomosia connected with a sacrifice, and, contrary to the normal
practice, witnesses in homicide trials had to take an oath.2!

Longo prefers a modified form of the traditional view that Sixae
Povov kat Tpavuatos éx mpovoias differed from other private actions
in that a fine could be imposed for withdrawing the indictment. Her
modification is that the fine was not automatic but imposed only if

2 Cf. M. H. Hansen, “Seven Hundred Archai in Classical Athens,”™ GRBS 21 (1980)
172-73.

2 Cf. D. M. MacDowell, Athenian Homicide Law (Manchester 1963) 34-37 (prodika-
siai), 92 (diomosia), 98—100 (oath of witnesses).



316 GRAPHE OR DIKE TRAUMATOS?

the Areopagos decided that the withdrawal of the action was due to a
misuse of the action and not to a genuine reconciliation between
plaintiff and defendant. Again, however, I emphasize that the only
evidence supporting this view is the epibole mentioned by Aischines
in connection with Demosthenes’ graphe traumatos against Demome-
les. In all descriptions of the dike phonou or traumatos ek pronoias
there is not the slightest evidence of any fine for withdrawing the
dike. Furthermore, Aischines’ mention of the epibole is too brief to
allow us to decide whether the fine was obligatory or discretionary: if
the fine was automatic, the Areopagos would have to report the
withdrawal of the action to the prakrores, who would then record
Demosthenes as a debtor to the state if he did not pay.22 If the fine
was discretionary, the Areopagos would have to debate the with-
drawal and to take a vote on the fine. Aischines gives no informa-
tion, and I suspend judgment.

We may turn now to the possible relationship between the dike and
a graphe fraumatos. Longo (258-60) maintains that klope is the only
other offence for which the coexistence of a dike and a graphe is
attested (259). But this statement is only true if we accept her a priori
assumption that Suxaleo@ar cannot mean ‘to bring a private action’ in
Dem. 22.27: s aoefeias kara tavr &t &mayeww, ypadeabai,
Swkaleofar mpos Evuolwidas, daiveww mpos tov PBacihéa. And her
observation is further invalidated if we focus on concepts rather than
on words: we know from the forensic speeches that a person exposed
to violence often had a choice between a graphe hybreos and a dike
aikeias (c¢f. 317 infra), and we know from the first speech Against
Stephanos (Dem. 45.4) that a temporary adjournment of all dikai
could be circumvented by Apollodoros by bringing a graphe hybreos
against Phormion instead of a dike. On the relation between the
graphe hybreos and the dike aikeias see 318 infra.

Next, presupposing that the graphe and the dike traumatos must
have been identical (apart from the fact that the first was public and
the second private), Longo can see no reason for having both types
of action simultaneously. And she states that it would be an unbeliev-
able masochism if Demosthenes had preferred to prosecute Demo-
meles by a graphe traumatos, which involved a fine of 1000 drachmas,
instead of avoiding this risk by bringing a dike. But there is no sup-
port for the view that the two types of action must have been identi-
cal apart from the rules for prosecution and the fine. And it is not
absolutely certain that it was less risky to bring a dike than a graphe.

22 For the praktores ¢f. Harrison (supra n.3) 187.
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(a) Longo states that the penalty must have been the same in a dike
and in a graphe traumatos. But none of the four passages referring to
a graphe traumatos gives any information about the penalty. We know
that conviction in a dike traumatos resulted in lifelong exile.?? In a
graphe traumatos the penalty may have been fixed by an assessment
omu xpm mabewv 1 amoretoar. We do not know.

(b) Athenian homicide law prescribed that prosecution rested with
the family of the victim.?* This rule applied unquestionably to phonos
ek pronoias, but trauma ek pronoias was also an offence falling under
the phonikoi nomoi,* and so we must ask: was the bringing of a dike
traumatos restricted to the victim (as in other dikai) or was the family
involved in the prosecution (as in a dike phonou)? If the prosecution
in a dike traumatos did not involve the family, it is easier to under-
stand why the Athenians, to protect the victim, allowed the bringing
of a graphe by any citizen in addition to the bringing of a dike which
was restricted to the victim.26 If the prosecution in a dike traumatos
did involve the family (whereas the graphe could be brought by any
citizen or by the victim alone), there will have been less need for a
graphe traumatos. On the other hand, this may have been the reason
why Demosthenes, who was allegedly wounded by his cousin, pre-
ferred a graphe to a dike. The sources give no information, and I
suspend judgment.

(c) Longo’s argument that a graphe traumatos brought by the victim
presupposes an unbelievable masochism on the part of the prosecutor
carries little weight, for it applies not only to a graphe traumatos but
even more to a graphe hybreos brought by the victim. But such action
is well attested in the sources and has never been doubted. If a vic-
tim of violence was entitled to bring a graphe hybreos, he was also
entitled to bring a dike aikeias (whereas the reverse was probably not
always true).2? By bringing a graphe hybreos he risked a fine of 1000

23 Lys. 3.38, 43-44,

2 Cf IG 1* 104.21 = Dem. 43.57, where ovrdioker implies joint prosecution by the
family, although regularly one of the members of the family would be the principal, in
practice perhaps the sole prosecutor.

2 That the gorwwot rouor included actions tpaduatos éx mpovoias has been argued
in M. H. Hansen,“The Prosecution of Homicide in Athens: A Reply,” GRBS 22
(1981) 13-17.

26 | admit that this hypothesis, if correct, weakens my argument that a ypadn tpav-
HaTOS €K Tpovolas a fortiori presupposes a ypadm dorvov éx mpovoias.

27 According to Ruschenbusch there was no difference between aikeia and hybris, but
Harrison and MacDowell argue that hybris involved some kind of dishonour whereas
aikeia covered any form of battery. See E. Ruschenbusch, “YBPEQZL PA®H.” ZSav
82 (1965) 302-09: A. R. W. Harrison, The Law of Athens 1 (Oxford 1968) 168-69; D.
M. MacDowell, “Hybris in Athens,” G&R 23 (1976) 14-31, and The Law in Classical
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drachmas if he withdrew the action before the hearing or, at the
hearing, obtained less than 1/5 of the votes of the jurors. Further-
more, if his opponent was fined, the money would go to the treasury
and not to himself. In a dike aikeias there was no fine of 1000 drach-
mas and the prosecutor would recover damages if he won the case.
So the alleged masochism in bringing a graphe hybreos rather than a
dike aikeias was even more flagrant than in the case of trauma (where
even a dike would bring the prosecutor no profit). Nevertheless in
the forensic speeches we have some well attested examples of the
victim mentioning a graphe hybreos as a possible alternative to a dike
aikeias 28 Admittedly, we have few examples of the application of the
graphe hybreos,?® but if the victim’s bringing of a graphe instead of a
dike was an unbelievable masochism, no speaker would have men-
tioned the alternative to the jurors. The explanation may well be that
the rules for bringing a graphe or a dike were more complex than we
tend to believe, which leads me to my final observation.

(d) A prosecutor in a graphe had to pay a parastasis (probably only a
nominal fee), but if he withdrew his action or obtained less than 1/5
of the votes of the jurors, he was fined 1000 drachmas. Such a fine
did not apply to dikai, but in most dikai both parties had to pay a fee
called prytaneia, and the man who lost the suit would have to refund
to his opponent the prytaneia he had paid. The pryraneia were three
drachmas in minor and thirty in major cases.?¢ So for a prosecutor
who lost a major case the prytaneia amounted to 2 x 30 = 60 drach-
mas, a considerable sum for an ordinary Athenian. Thus a prosecutor
who was confident that he could persuade more than a fifth of the
jurors, but less confident that he would win the case, might find that
it was safer to bring a graphe than a dike. We do not know whether a
prosecutor in a dike traumatos had to pay prytaneia or not, but if he
had, all discussion of ‘masochism’ is futile.

Athens {London 1978) 129-32. who admits, however, that “there is a considerable
overlap between the scope of a graphe for hybris and the scope of a dike for battery,
violence, slander and so on™ (130).

28 Isoc. 20.2; Dem. 54.1; Lys. fr.126 Sauppe.

29 According to Theon (Walz 1 155, Spengel 1I 63) both Lysias and Lykourgos had
published several speeches in actions for Aybris: Ta Te Avaiov xai Avkodpyov éx Tav
s UBpews ANoywr. Known (but lost) speeches are Lys. fr.136 xata Kalhiov vfpeas,
fr.225 mpos Zaorparor UBpews, Is. fr.18-25 xara Awxiéovs UBpews, Din. fr. Iviii kata
Ipo&évov Ufpews, fr. lix amohoyia vfpews Emyaper apos Prwradny (all fragments
after Sauppe). Other examples are Is. 8.41 (the action is still pending) and Dem. 45.4
(the action is brought when all dikai were suspended).

3% Qn the prvianeig and the parastasis see W. Wyse, The Speeches of Isaeus {Cam-
bridge 1904) 330-31, and Lipsius (supra n.3) 824-28; for the fine of 1600 drachmas,
M. H. Hansen, Eisangelia (Qdense 1975) 29-30.
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I take no position on these questions, but will only emphasize that
arguments based on the alleged similarities or differences between a
dike or a graphe traumatos are of no value since we do not have
sufficiently reliable and detailed information about the prosecution,
the trial, and the penalty, neither generally in relation to graphai and

dikai, i.e., public versus private actions, nor specifically in relation to
the dike and graphe traumaros.

After this discussion of the possible relation between a dike and a
graphe traumatos 1 return to the four passages which, in my opinion,
prove the existence of a graphe traumatos ek pronoias heard by the
council of the Areopagos and involving a fine to be imposed if the
prosecutor withdrew his action before the hearing (Dem. 54.18, Aes-
chin. 2.93, 3.51, 212). According to Longo, the terminology used in
all four passages lacks precision and is open to other interpretations,
viz., that graphe does not denote a public action, but the written
document (in a dike traumatos). In order to avoid the recognition of a
graphe traumatos Longo is almost hunting for other sources in which
the use of the terms dike and graphe, allegedly, lacks precision and is
confused. The hunt (over several thousand pages) has resulted in
less than a score of passages, and even here the confusion is often
created by Longo’s interpretation of the source than by the source
itself. Furthermore, not a single one of her examples of confused
terminology shows that the idioms ypagnrv ypadeobar and ypadm/
ypadeafaw + genitive can be used in descriptions of private actions.
Apart from Plato’s Laws (not explicitly describing Athenian institu-
tions), a late rhetorical note (not a reliable source for legal termi-
nology), and a passage in Demosthenes (dealing with international
litigation), the sources discussed relate to one of the following idio-
matic usages:

(a) Of the antonyms dike/graphe (private and public action), dike is
the word used when the reference is to the whole category. So dike
regularly has the specific meaning ‘private action’ but may have the
general meaning ‘action’ (private and/or public), whereas graphe al-
ways has the specific meaning ‘public action’.

(b) Graphe is a special type of public action, but, since most public
actions were graphai, the word graphe is sometimes used in the more
general sense ‘public action’, even in references to other types of
public action (e.g. eisangelia or apographe).

(¢c) Instead of ‘public action’ and ‘to bring a public action’, the words
ypadn and ypapecbar may sometimes mean ‘written document’ and
‘to draw up a document in writing’. In a few cases these terms are
even applied in descriptions of private actions, but, first, this usage is
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extremely rare and, second, there is no example of this usage when
the offence is added as an objective genitive, or when the idiom used
is the schema etymologicum ypadmv ypapeafar.

In conclusion, leaving aside the four passages referring to a graphe
traumatos, we have several hundred other passages where the terms
dlicmy/ SukaleaBar and ypadm/ypadeabar are consistently and unam-
biguously used. Out of the score of sources adduced by Longo I can
agree in only three or four cases that the terminology is confusing.
On the contrary, my conclusion is that the Atheman legal termi-
nology concerning dikai and graphai is surprisingly precise, and so I
maintain my view that the Athenians allowed both a dike and a
graphe traumatos ek pronoias to be heard by the Areopagos.

THE UNIVERSITY OF COPENHAGEN
November, 1983



