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Abstract

The U.S. immigration system has not escaped the challenges presented by the COVID-
19 pandemic. Concerns have been raised about policy changes, enforcement actions,
immigrant detention, and deportation practices during the outbreak. In response, dozens
of lawsuits have been brought against the government on behalf of undocumented
immigrants and detainees, ranging from the conditions of ICE detention facilities to the
public charge rule. While most cases continue to move through the federal court
system, a number of district court judges have already ruled in favor of the plaintiffs.
This paper focuses on three particular areas of immigration policy and practice during
COVID: ICE enforcement actions, immigrant detention, and deportations. We sum-
marize the current state of extant data and evidence on each of these and examine
questions that remain for further research.
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Introduction

The novel coronavirus, COVID-19, was first detected in Wuhan, China in late 2019
and within months had upended much of the normative activities of daily economic,
social, and governmental life. The criminal justice system was not spared as virtually all
aspects of the American legal system were faced with increased logistical and public
health concerns overnight. The strain on criminal justice was felt perhaps nowhere as
acutely as in New York City, the epicenter of the outbreak, where the NYPD to date
(May 25, 2020) has lost 43 officers with another 5793 testing positive for COVID-19.
Police and correctional officers have become front-line workers during the pandemic
with heightened exposure to high-risk situations and locations, often lacking the
requisite personal protective equipment (PPE) necessary to reduce potential exposure.
Contact with the public combined with the health dangers posed by correctional and
detention facilities generally have placed these workers squarely in the midst of a
system-wide crisis. In a May 2020 survey of 32 state health departments, the CDC
reports that at least 4893 inmates and 2778 staff have been diagnosed with COVID-19,
while 88 and 15, respectively, have been lost to the virus across 420 separate prisons
and jails (CDC 2020). The numbers are almost certainly higher.

The immigration system similarly has been impacted by COVID-19; this is espe-
cially true given the criminalization of immigration processes more generally in recent
years. Nowhere is this more so the case than in immigrant detention policies and
practices. Immigrant detention, a practice rarely utilized during most of the twentieth
century, has increased since the 1980s and reached its peak during the Trump admin-
istration. Tens of thousands of immigrants are currently being held in detention
facilities and local jails on any given day, far exceeding the number of beds reported
by the Department of Homeland Security (DHS). These conditions are ripe for spread
of communicable diseases, and indeed, early reports indicate that these detention
facilities may be hidden COVID-19 hotspots.

Legal activity related to immigration policy and practice, if anything, has increased
during the pandemic, with lawsuits being filed by detainees, staff, and legal organiza-
tions on behalf of immigrants. The ACLU alone has filed 90 legal actions regarding
COVID-19, including state and city chapters that have filed lawsuits against U.S.
Immigration and Customs Enforcement (ICE) detention centers and processing centers
in California, Maryland, Massachusetts, Michigan, Ohio, Pennsylvania, Texas, and
Washington (ACLU 2020a, 2020b). As early as March 2020, a federal court in
Harrisburg, PA ruled that ICE must release 10 individuals who had sued on the basis
of being at high risk of contracting coronavirus (ACLU-PA, 2020); similar decisions
were handed down in New Jersey and Massachusetts. In April 2020, a federal judge in
California ordered an ICE detention facility to release detainees and facilitate social
distancing (Kopetman 2020), a ruling followed by a federal judge in Miami who
ordered three ICE facilities in South Florida to release detainees due to the pandemic
(Madan 2020a). Most recently, another federal judge ordered the government to better
explain why it had yet to release more than 350 parents and children from three family
detention centers (Merchant 2020).

On March 15, a coalition of immigration system functionaries including judges,
attorneys, and ICE officers sent a letter to the U.S. Department of Justice requesting an
emergency closure of the nation’s immigration courts (Brennan Center, 2020).
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Subsequently, a lawsuit was brought to suspend in-person immigration court process-
ing during the outbreak, a petition denied by a federal judge in Washington, DC
(Kruzel 2020). The judge ruled that since the immigration system writ large had already
modified its practices and protocols in light of COVID-19, no sweeping stoppage of
cases was warranted.

The coronavirus outbreak has also provided the Trump administration with a pretext
for alterations to existing immigration policies. Early on in the outbreak, DHS moved to
close the southern border, immediately removing any migrants encountered by CBP by
sending them back to Mexico or Central America within about two hours. Those from
other nations are transferred to ICE for rapid deportation, including those potentially
seeking asylum and children (Associated Press 2020). This order was first issued in
March and has since been renewed in April and May, the latter of which notably had no
end date. On May 19, 2020, the DOJ asked the 9th Circuit Court of Appeals to
“replace” the Flores agreement, which would allow the administration to modify the
rules governing the detention of migrant children and families in DHS facilities.
Though this too was predicated on stopping the spread of the coronavirus, the admin-
istration announced as early as 2019 its desire to modify the court settlement; Flores
was what also was used to justify family separation policies in 2018 (Stracqualursi et al.
2019). Due to the public health and economic threat posed by the virus, the adminis-
tration has also suspended immigration to the U.S. for at least 60 days beginning in
April to limit competition for jobs (Associated Press 2020).

The legal issues discussed above are myriad and dynamic, impacting various aspects
of the immigration system, from lawful immigration to asylum seekers and refugees to
unaccompanied children and detention center conditions. While each of these deserve
full empirical attention, this paper focuses on three particular areas of immigration
policy and practice during COVID: ICE enforcement actions, immigrant detention, and
deportations. We summarize the current state of extant data and evidence on each of
these and examine questions that remain for further research.

Are ICE Enforcement Actions Continuing during COVID-19?

On March 18th, 2020, ICE announced that it would cease enforcement actions during
COVID-19, except for individuals who have committed crimes or pose a threat to
public safety in an effort to decrease the spread of the virus and to encourage those who
need medical attention to seek it. Specifically, ICE stated that *“...During the COVID-
19 crisis, ICE will not carry out enforcement operations at or near health care facilities,
such as hospitals, doctors’ offices, accredited health clinics, and emergent or urgent
care facilities, except in the most extraordinary of circumstances...Individuals should
not avoid seeking medical care because they fear civil immigration enforcement” (ICE,
2020). ICE also temporarily suspended in-person reporting requirements as well as
home visitations. Despite this announcement, ICE conducted immigration raids in
states such as California even after the governor had declared a state of emergency
and issued a stay at home order (Los Angeles Times, 2020). Though it did make fewer
arrests in April compared to March, ICE still conducted operations leading to the arrest
of at least 80 people in the Los Angeles area alone (Perrett 2020).
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Other ICE enforcement actions since the start of the coronavirus pandemic have taken
place as well, including an arrest of an 18-year-old on his birthday residing in an Office of
Refugee Resettlement shelter in Westchester, NY (Sidahmed 2020). This individual was
then transferred to immigrant detention at a nearby county correctional facility at the height
of New York’s coronavirus surge. Residents in San Diego and Riverside Counties in
southern California report increased border patrol checkpoints along I-15, a major
throughway running north through the state from the Mexican border, as well as checkpoints
along state roads. Increased use of “roving patrols” and at least four arrests since March 23
have also been reported to the media (Srikrishnan 2020).

In the weeks prior to the March 18th announcement, reports surfaced that immi-
grants were being targeted at hospitals, courthouses, and their children’s school
(Burness and Hindi 2020; Lanard 2020). The Miami Herald reported that new arrests
continued throughout the end of March including for those with non-criminal offenses
(Madan 2020b). These arrests were particularly notable as these individuals were then
detained in several South Florida detention facilities which have since become plagued
with coronavirus. These facilities have also been the target of legal action and ordered
by the federal courts to release detainees due to unsafe conditions (Madan 2020a).

Though ICE pledged to limit enforcement actions during the pandemic, the current
situation in its detention facilities are significantly impacted by the administration’s
immigration crackdown in early 2020 when New York, for example, saw initial court
appearances double in February and March compared to the December and January. In
the weeks prior to the March 18th announcement, ICE ramped up enforcement actions,
including a March 6 raid in New Rochelle, NY, just hours before the area being
designated a “containment zone” by Governor Andrew Cuomo (Devereaux 2020).
Major ICE operations were also carried out in Michigan and Ohio in early February,
well after coronavirus had gotten a foothold in the U.S. (Warikoo 2020).

Are U.S. Immigration Dentition Centers a Shrouded Hotspot
for COVID-19?

Prior to COVID —19, a growing body of evidence was accumulating that immigrants
are exposed to dangerously poor health conditions and services within ICE detention
centers. Immigrant adults and children in detention centers experience detrimental
physical and mental health outcomes, as do family units and households outside the
immigration detention centers (Long 2018; Ornelas et al. 2020). For example, detained
immigrants have increased levels of musculoskeletal, gastrointestinal, respiratory, and
neurologic symptoms while being detained and also commonly experienced anxiety,
depression, posttraumatic stress disorder, difficulty with relationships, and self-harming
behavior. Immigration detention itself undermines family authority and ability to
respond to their children’s needs; this difficulty is complicated by parental mental
health problems. In more extreme cases, immigrants’ mortality and death have been
associated with being detained (Long 2018; Omelas et al. 2020).

A 2018 report titled “Code Red: The Fatal Consequences of Dangerously Substan-
dard Medical Care in Immigration Detention” reviewed fifteen deaths that occurred in
ICE detention between December 2015 and April 2017 (Long 2018). With the help of
medical experts, the report concludes that in more than half of those cases, substandard
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medical care including unreasonable delays, botched emergency responses, and poor
practitioner care contributed to the deaths. Many have argued that because immigration
detention centers are private, the lack of transparent policy health procedures and
practices contribute to poor health conditions and services common in these detention
centers (Ackerman and Furman 2013; Hernandez et al. 2018). Others suggest that poor
health conditions and services are common in immigration detention centers because of
the social, political, and cultural construction as undocumented or “illegal” immigrants
are inherently “criminal” who do not warrant public healthcare, attention, and care
(Ackerman and Furman 2013; Miller and Peguero 2018; Zarrugh 2020). This leads us
to our question for this section: are immigration dentition centers a shrouded hotspot for
COVID-19?

Although the situation changes on a daily basis, ongoing reports indicate that this
system of inadequate medical access care and resulting poor health conditions and
outcomes has only been exacerbated by COVID-19. Because the demand for medical
needs are greater for everyone generally, the gap between need and supply has only
become more apparent in detention centers. It is especially dire for people in such
facilities, given that exposure to the virus can lead to relatively quick and life-
threatening consequences. Like many facilities tasked with providing medical care,
these detention facilities must now concern themselves with need for COVID tests,
personal protective equipment like gloves and masks, and increased access to medical
treatments such as oxygen and ventilators.

Due to the highly contagious nature of COVID-19, the crowded conditions of
detention centers exacerbates the situation, placing those held in these facilities at
greater risk for contracting and spreading the virus. This is true for those who are
detained, as well as employees at these facilities. As of this article’s writing, ICE’s
website reports that: as of May 11, 2020, there are 29,675 people being detained, with
869 confirmed COVID-19 cases, with 1686 having been tested. The website states that
42 ICE employees working at detention centers have confirmed cases. Numbers are
updated on ICE’s website under the tab, “confirmed cases” (https://www.ice.
gov/coronavirus).

The heightened risk at detention centers can be evaluated in more concrete terms
against CDC guidelines. In short, detention centers cannot meet those basic, general
guidelines. Social distancing of an ideal six feet is impossible to implement within
detention centers given the spatial and physical limitations. This inability also means that
if someone at a detention center (an employee or a detainee) contracts the virus, the
likelihood of spread is increased, along with the potential speed and magnitude of spread.
The danger of the situation is intensified in that many people may be asymptomatic
carriers and spread the virus without knowing (Johns Hopkins University 2020); in
cramped quarters, by the time symptoms start to show, many may have already been
infected. Additionally, people who are detained have limited ability to use disease
prevention measures like hand-washing, both due to access and supplies; it is harder to
practice medical isolation, which the CDC defines as: “confining a confirmed or suspected
COVID-19 case (ideally to a single cell with solid walls and a solid door that closes), to
prevent contact with others and to reduce the risk of transmission” (NCIRD, 2020); and it
is more difficult to institute a quarantine, which the CDC defines as “the practice of
confining individuals who have had close contact with a COVID-19 case to determine
whether they develop symptoms of the disease” (NCIRD, 2020).
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Acknowledging that facilities like jails, prisons, and detention centers possess
significant impediments to these recommendations, the CDC has produced the article,
“Interim Guidance on Management of Coronavirus Disease 2019 (COVID-19) in
Correctional and Detention Facilities” (NCIRD, 2020). In it, guidance for correctional
and detention facilities is organized into three sections: (1) operational preparedness,
which aims to prepare a facility for the situation of transmission of COVID-19 into the
facility, (2) prevention, which concerns preventing the spread from outside to inside of
the facility, and (3) management of COVID-19, which describes how to manage
confirmed and suspected cases.

Yet still, numerous reports, internal strikes, and resulting lawsuits indicate that many
facilities fail to meet these guidelines. Per the Lancet, “ICE facilities do not have the
staffing capacity or facilities to screen, quarantine to monitor for symptoms, isolate
infected individuals, or deliver medical management in a setting with high rate of
infection” (Meyer et al. 2020). Other reports have found a lack of needed supplies and
PPE such as cleaning supplies, masks, gloves (Trevizo 2020), and some have noted that
detainees are not being given PPE nor are they being tested, even when they are sick
and showing symptoms of COVID-19 (Lippa 2020). Detainees have reported that
“access to soap, hand sanitizer, and disinfecting equipment is very limited or non-
existent” (Montoya-Galvez 2020d).

As a result of these conditions, detainees at facilities across the country have
organized related strikes and protests. Some examples include hunger strikes that have
been organized across California, including a 200 person strike at Otay Mesa Detention
Center in San Diego (where, at the time, 120 detainees had confirmed cases) (Plevin
2020) and a strike at Adelanto ICE Processing Center prompted by staff’s failure to
provide detainees PPE including masks, gloves, and cleaning supplies (Castillo 2020).
Protests have also been organized in detention centers in Louisiana (Montoya-Galvez
2020d), and at least five hunger strikes have taken place at an ICE processing center in
Pearsall, Texas alone — some because detainees are asking for information (as detainees
have reported being given false information about numbers and not being told about
who has the virus), and some for greater testing after positive cases (Trevizo 2020).

Since the spatial parameters of detention centers precludes the CDC guidelines of
medical isolation and quarantining, many are instead using a practice of cohorting,
which refers to isolating cases in groups and quarantining groups of people together
who have possibly been exposed. While the CDC outlines this practice in its guidelines
for detention centers, it is intended as a last resort. One federal lawsuit has already been
filed which “alleges immigration officials are violating CDC guidelines by using
cohorting instead of releasing immigrant detainees where possible” (Joffe-Block and
Fernandez 2020a). Since immigration detention is a civil, and not criminal matter, “ICE
has the broad authority to release its detainees, including by placing them in programs
in which officials monitor them through ankle bracelets or check-ins” (Montoya-
Galvez 2020f), and many similar lawsuits have been filed pushing for releases.

As of May 15, 2020, the ACLU website states that it has filed 90 legal actions
regarding COVID-19 (www.aclu.org). These include state and city chapters that have
filed lawsuits against ICE detention centers and processing centers in California,
Maryland, Massachusetts, Michigan, Ohio, Pennsylvania, Texas, and Washington
(American Civil Liberties Union 2020a; American Civil Liberties Union 2020b;
ACLU Massachusetts 2020; ACLU Pennsylvania 2020; Carmody 2020; Coleman
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2020; Hancock 2020; Morrissey 2020.) An ongoing list of other organizations also
filing lawsuits includes the University of Miami School of Law’s immigration clinic,
the Southern Poverty Law Center, Rapid Defense Network, Legal Aid Service of
Broward County, and the law firm of Prada Urizar, PLLC (SPLC, 2020). Many of
these lawsuits are seeking the release of detainees, some with focus on high risk groups.
Other groups, like the New York Lawyers for Public Interest (NYLPI), have published
reports documenting the poor conditions of detention centers and the increased urgency
of these conditions in this era of COVID-19. The NYLPI report, “Still Detained and
Denied,” found “serious, often life-threatening deficiencies in the medical care provid-
ed to New Yorkers in area immigration detention centers” (NYLPI, 2020). Federal
judges in some states have allowed for the release of small numbers of detainees who
are at high risk for contracting the virus, but many advocacy groups and lawmakers say
it is not enough to address the dangerous conditions in which detainees are being forced
to exist (Montoya-Galvez 2020c). At the end April, a group of 26 senators signed a
letter calling on the Department of Homeland Security to investigate ICE detention
facilities to assess whether they have adopted necessary guidelines in regard to
COVID-19 (U.S. Sentator D. Feinstein, 2020).

Reports suggest a lack of transparency when it comes to number of confirmed cases.
Some inaccuracy comes from the testing rate; only about 5% of the population of
people detained have been tested (Trevizo 2020). Some reports note ICE’s initial
unwillingness to share numbers about cases and that it took lawsuits to prompt ICE
to share this information (SPLC, 2020). Other reports highlight instances in which ICE
has released information that is later contradicted, thus leading to questions about the
accuracy of information provided (Joffe-Block and Fernandez 2020b). Lack of trans-
parency is a similar issue for employee cases. While ICE reports numbers of confirmed
cases among its employees at detention centers, this does not include the many other
employees at these facilities who are not directly employed by ICE (those who work for
the county, or private health care companies, etc.) (Gomez et al. 2020).

Detainees are also facing greater impediments to having their concerns heard and
their experiences during the pandemic shared. Some detention centers are requiring
lawyers to bring their own PPE to meet detainees (Gomez et al. 2020), and many
facilities do not have teleconferencing that allows for confidentiality due to unsecure
connections or having to have conversations in earshot of employees (Gomez et al.
2020). Reports have also been surfacing about liability waivers: detainees being
required to sign liability waivers in exchange for PPE (Democracy Now! 2020; Proctor
2020; Rivlin-Nadler 2020) and detainees “being coerced into signing a paperwork that
provides a positive evaluation of conditions in the detention center” (Acevedo 2020).
ICE has also been minimizing and in cases outright denying some of the aforemen-
tioned strikes and protests in detention centers, despite reports and evidence otherwise
(Brown 2020; Castillo 2020).

Are U.S. Immigration Policies and Court Decisions Spreading
and Deporting COVID-19?

Beginning in the 1980s, immigration law reforms merged practices from criminal law
and justice with immigration law and enforcement, the cumulative effect of which was
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to create a murky area in which immigration policing practices and court processes are
not regulated by the constitutional protections afforded to individuals within the
criminal justice system (Garcia Hernandez 2013); namely the 4th (search and seizure),
5th (due process), and 6th (right to counsel) amendments. Individuals within 100 miles
of U.S. international borders may be subjected to warrantless searches (Chacén 2010).
Noncitizens can legally be deported without judicial review (Menjivar et al. 2018.).
Though immigrants appearing in immigration court technically have a right to counsel,
the immigration courts are in no way obligated to provide them with counsel if they do
not provide their own; most are unable (Eagly and Shafer 2015).

This trend towards the tightening of immigration allowances while limiting protec-
tions increased under the Obama administration as was evidenced through an upsurge
in detention and deportation (Miller and Peguero 2018; Ricciardelli et al. 2019). Yet,
under the Trump administration the rate of detentions and deportations has escalated to
unprecedented levels. Policies enacted in the past three years that have contributed to
this increase include: promotion of a U.S. Southern border wall; implementation of
Zero-Tolerance which ordered the separation of children from their families and their
subsequent detainment without a clear means to facilitate reunion; deployment of
5000 U.S. soldiers to the Southern border and sanctioned use of teargas on children
and families trying to cross; and industrial tent facilities that housed over 3000
separated children adolescents without due process (Hernandez et al. 2018; Van
Hook and Glick 2020; Zarrugh 2020). It is important to note these policies and lack
of protections for context as we move into our final considerations: First, how
immigration policies both prior to COVID-19 and under its guise are accelerating the
U.S. towards a near total dismantling of protections for immigrant men, women,
children, and families. Second, through implementation of these policies, is the U.S.
government spreading and deporting Covid-19?

Since March 21, 2020, the southern border of the United States has been, in effect,
sealed. The day before, the Centers for Disease Control and Prevention (CDC) had
“issued a largely unnoticed but sweeping order authorizing the summary expulsion of
noncitizens arriving at the border without valid documents” (Guttentag 2020). By
application of a medical quarantine authorization, the order supersedes “the protections
of the immigration and refugee laws through the use of an unreviewable Border Patrol
health ‘expulsion’ mechanism unrelated to any finding of disease or contagion”
(Guttentag 2020). In the six weeks between the order and the beginning of May, the
U.S. expelled over 20,000 migrants (Montoya-Galvez 2020a) through either deporta-
tion to their country of citizenship or, for cross-border migrants, by processing and then
returning them to Mexico or Canada (Montoya-Galvez 2020b); a process that takes, on
average, 96 min (Hernandez and Miroff 2020). Access to U.S. immigration courts is
denied as is the opportunity to file a claim for humanitarian protection (Montoya-
Galvez 2020a). Individuals seeking refuge through asylum and unaccompanied chil-
dren, groups that are normally protected by both U.S. and international law, have been
pointedly targeted in the enforcement of this measure.

Between 2016 and 2018 the U.S. government initiated two immigration policies that
were designed to function as barriers specifically to migrants seeking asylum: metering
and the Migrant Protection Protocols (MPP). According to the Immigration and Nation-
ality Act (INA), “Any alien who is physically present in the United States or who arrives in
the United States (whether or not at a designated port of arrival and including an alien who
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is brought to the United States after having been interdicted in international or United
States waters), irrespective of such alien’s status, may apply for asylum” (Immigration and
Nationality Act 1952). The practice of metering, contrary to the INA, works by requiring
all requests for asylum to cross the border at a port of entry, and then limiting the number
of people who are able to access asylum at each port of entry (Frederick 2019; American
Immigration Council 2020a). Guards at these border crossings direct individuals who are
barred from the process to a point-person on the Mexican side of the border where his or
her name is placed on a waiting list, the backlog of which can require days or months of
waiting in Mexico with daily check-ins regarding an individual’s list status (Lu and
Watkins 2019). Under MPP, or the “Remain in Mexico” program, if access to make a
claim of asylum is granted, the individual is given notice to appear in immigration court
and then, as the program title suggests, returned to Mexico to await the court date
(American Immigration Council 2020a).

In 2019, over 60,000 people were returned to Mexico under MPP (Miroff 2020). As
a result, improvised camps have sprung up along the border in Mexico outside of ports
of entry; camps that are lacking in basic sanitation, reliable access to medical services,
food or water sources, and security (Glass et al. 2019). The United Nations High
Commissioner for Refugees (UNHCR) has issued a statement that they are prepared to
fold them under their protection and management as refugee camps (Van Fossen 2020),
and yet the U.S. and Mexico have both been unwilling to declare the situation on the
border officially “an emergency”, the mechanism required for the UNHCR to take over
(Van Fossen 2020). UNHCR refugee status would allow for three broad protections: 1)
basic needs in the form of shelter and security; 2) the implementation of infrastructure
necessary to support large-scale health initiatives; and 3) access to a lawyer (Van
Fossen 2020). Mexico’s stated reasoning for denying the UNHCR is they do not want
permanent settlements (Glass et al. 2019). The United States’ logic is less well-defined,
unless juxtaposed next to the goal of ending asylum along the southern border.
According to Elora Mukherjee, Professor of Law and Director of the Immigrants’
Rights Clinic at Columbia Law School, “given the complexity of immigration law and
language and cultural barriers, the process of seeking asylum when someone is in the
United States is hard enough. Requiring asylum seekers to remain in Mexico makes
navigating the process virtually impossible” as it severely limits migrant’s access to
legal counsel (Mukherjee 2020). Only 4% of those who “remain in Mexico” under
MPP have been able to access a lawyer (Mukherjee 2020). In 2018, the year before
MPP was enacted, the U.S. granted asylum to 13,248 people (Miroff 2020). As of
December of 2019, one year after MPP began, 29,309 cases had been processed, and
187 people were granted asylum (Mukherjee 2020).

Until the public health order of March 20th 2020, one group that was exempt from
the asylum processes discussed above was that of unaccompanied minors, defined by
U.S. law to be a child who is under the age of 18, has no lawful immigration status, and
either does not have a parent or legal guardian in the United States or that parent/legal
guardian is unable to care for them (Homeland Security Act of 2002). Resulting from
the U.S. Supreme Court decision Reno v Flores, the Flores Agreement set standards of
legal protections for unaccompanied minors in the custody of U.S. immigration
agencies (Wu 2018). These standards were codified by the William Wilberforce
Trafficking Victims Protection Reauthorization Acts of 2000 (TVPRA, reauthorized
in 2003, 2005, 2008, and 2013). Under TVPRA, unaccompanied minors from non-
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contiguous countries must be transferred from CBP/ICE custody to Health and Human
Services (HHS) Office of Refugee Resettlement (ORR) within three days (Montoya-
Galvez 2020b). ORR is mandated to keep the minors in the “least restrictive setting”
until they can be released to either family members or approved sponsors while they
wait for their immigration court proceedings (Cheatham 2020). Under TVPRA, DHS is
mandated “‘to the greatest extent practicable’ that unaccompanied children in HHS
custody have counsel. .. not only “to represent them in legal proceedings,” but to
“protect them from mistreatment, exploitation, and trafficking’” (American
Immigration Council 2020b). In March of 2020, ORR received 1852 from CBP
custody. In April, that number fell to just 58 (Montoya-Galvez 2020g). Understanding
the scope of this issue is challenging due to the same transparency issues discussed
previously in the section on detention under COVID-19. The number of children,
specifically unaccompanied minors, who have been ‘expelled’ under CDC order is not
reported by the DHS, though multiple news sources have put that number, for the
month of April, between 400 and 700 children (Montoya-Galvez 2020a; Guttentag and
Bertozzi 2020), though immigration officials in Guatemala have reported receiving 417
minors alone from U.S. custody since March (O’Toole and Carcamo 2020a).

Now, under the COVID-19 public health order, the asylum system is, in effect, shut
down for both accompanied minors and adults. The MPP courts have been closed
through June 19, 2020, though that date could easily be pushed back (U.S. Department
of Justice 2020). Many of those awaiting asylum hearings are forced to continue to wait
in the border camps discussed above, without access to basic needs or medical services.
Like the detention centers, the camp conditions are primed for the proliferation and
rampant spread of the virus. The legality of such a closure has been questioned by
immigrant rights groups and legal experts (Guttentag 2020). The one avenue to
protection that remains open is through the Convention Against Torture (CAT)
(Miroff 2020), a form of relief for which the barriers to attainment are higher than
those of asylum but with fewer the protections granted (American Immigration Council
2020a). Limitations of CAT that are allowed through asylum status include the inability
to apply for a green card, to bring family members to the United States, and ever leave
U.S. soil without losing their CAT status (American Immigration Council 2020a).
Between March 21 and the beginning of May 2020, 59 screening interviews were
conducted by USCIS, 54 applicants were rejected, and three cases were pending. Only
two people had been granted CAT protections (Miroff 2020).

Although it is under the auspices of a public health emergency that the United States
has temporarily stopped processes for the issuing of green cards and asylum claims,
limited access to immigration courts, prevented the placement of children with “foster
families”, and turned away hundreds of unaccompanied minors at the border, ICE Air,
the transportation arm of Immigration and Customs Enforcement (ICE) responsible for
arranging transportation and deportation of immigrants by air, is part of the pre-
coronavirus system that has continued to function with efficiency since March. These
deportations are pulling individuals from detention facilities where, as discussed
previously, both physical structures and COVID-19 cohorting policies provide a perfect
storm for rapid spread of the disease, and the scope of disease incidence is not well
known due to limited testing. Thus far, one out of every two people who have been
tested had positive results, though as of this writing that accounts for less than 5.7% of
detainees (ICE, 2020). Since President Trump declared COVID-19 a national
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emergency on March 13, 2020 (United States Government 2020), a good deal of
evidence exists to suggest that the United States, the epicenter for coronavirus, is
actively exporting the disease, particularly to Central America and the Caribbean.

While statistics on the number of detainees who have been deported through ICE Air
since the U.S. declaration of a national emergency are not publicly available, an analysis
conducted by the Center for Economic Policy and Research determined that between
March 15th and April 24th, ICE Air made 71 flights, collectively, to Guatemala, Honduras,
El Salvador, Brazil, Nicaragua, Ecuador, Haiti, and the Dominican Republic (Johnston
2020). As of April 17, 2020, the ICE screening process for detainees boarding ICE Air
flights consisted of a temperature check in the flight line. Those with a fever above 99
degrees are removed for medical evaluation (U.S. Immigration and Customs Enforcement
2020). According to an ICE spokesperson, they lack capacity to administer tests to all
passengers on ICE Air flights. Prioritizing who gets tested depends on “evolving opera-
tional considerations” (Montoya-Galvez 2020g).

Deportees to Haiti, Mexico, Jamaica, Guatemala, and Columbia have all tested
positive for the virus upon arrival in their home countries (Mohammed et al. 2020).
Twenty-percent of Guatemala’s COVID-19 cases have been traced directly to the
COVID-positive status of returned detainees (Montoya-Galvez 2020e). Haiti, already
on the edge of famine, has only 62 ventilators for a population of over 11 million
people (Sieff and Miroff 2020). Its capacity for quarantine exists within four hotels with
111 beds. Since April, all 111 have been designated to migrants returned on ICE
deportation flights (Charles 2020). In recognition of this, the governments of both
Guatemala and Haiti have repeatedly asked the U.S. to temporarily cease ICE Air
flights (Charles and Madan 2020; O’Toole and Carcamo 2020b). Guatemala has gone
so far as to stop deportations from the U.S. three times, first on March 17th, by
suspending all incoming flights in order to create the space and time for both their
government and the U.S. government to establish health protocols to help them address
the COVID-19 deportation crisis (McDonnell et al. 2020; Madan and Charles 2020).
As of late April, the U.S. began testing immigrants prior to deportation (Narea 2020);
but, as noted above, the testing is in no way comprehensive. The danger COVID-19
poses to health systems in countries with already vulnerable public health infrastructure
is both direct and potentially catastrophic. It will overwhelm marginal economic
systems, further exacerbating living conditions that demand of many that they must
migrate in order to survive.

Conclusion

The issues examined here confirm three realities for the U.S. immigration system. First,
despite a stated moratorium on ICE enforcement (i.e., police) actions issued in March,
agents continue to conduct immigration raids, set up checkpoints, and make arrests.
While ICE cautioned that it would continue to take action against undocumented
immigrants that pose a public safety risk, the criminal records of many of those targeted
are hardly what one might expect to justify police raids during a pandemic (e.g., drunk
driving, drug possession). There are also reports of ICE detaining other immigrants
along with the original targets of the raids including family members or associates that
are simply nearby. These anecdotes, coupled with a distrust of ICE more generally, has
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reportedly led to widespread fear that these continued enforcement actions may prevent
the sick from seeking medical treatment if they are undocumented.

Evidence to date also indicates that ICE detention facilities are likely shrouded
COVID-19 hotspots. Insofar as detention facilities generally are unable to adhere to
CDC guidelines and testing is limited and sporadic, it is improbable that these locations
can effectively detect and control the virus when it is present. Indeed, a litany of legal
actions have been undertaken to remedy some of the most obvious problems and
facilities in the ICE detention system, though the agency generally has been slow to
respond to these directives. Moreover, there is evidence that instead of releasing
detainees, many are simply shuffled around to other facilities with more space avail-
able; in some cases, such as in South Florida, these receiving facilities have already
experienced a COVID outbreak.

Finally, data gathered to date indicate that deportations have continued during the
pandemic and the asylum system has been, in effect, dismantled by the administration’s
response. These deportations are concerning for at least two main reasons; first, that the
U.S. continues to violate its own, and international, law regarding asylum claims;
second, that U.S. policy is contributing to the spread of coronavirus throughout Latin
America and the Caribbean. As noted above, deportees to Haiti, Mexico, Jamaica,
Guatemala, and Columbia have already tested positive for the virus upon arrival in their
home countries (Mohammed et al. 2020) and 23% of Guatemala’s coronavirus cases
have been traced directly to the COVID-positive status of returned detainees (Montoya-
Galvez 2020e). As additional data are gathered, there are sure to be further cases linked
to the U.S. immigration system.

Though the production and acquisition of empirical data related to COVID-19 and
the immigration system are in its infancy, this paper sought to highlight how COVID-
19 global pandemic has changed our current understanding of the relationships between
immigration policy and justice in the U.S. It is also important to note that we are only in
the initial stages and logically the beginning of even understanding or hypothesizing
how COVID-19 will impact U.S. immigration policy and justice as well as how other
nations attempt to grapple with the complexities of immigration and justice during a
pandemic. The emerging reports, arguments, and conceptualizations of U.S. immigra-
tion and justice discussed here only highlights the important advances to be made
towards better understanding the correlates, contexts, and interactions of U.S. immi-
gration policy and justice during a global pandemic. We encourage future research to
further expand our evidence-based understanding of how COVID-19 has impacted
U.S. immigration policies and practices, particularly in regard to the pursuit of justice.
But, more importantly, it is vital to utilize evidence-based research to pursue just U.S.
immigration policies and practices in this COVID-19 era.
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