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Abstract

Even in the days of an ever closer European uiarmppe contains no less than four different
legal cultures with respect to real estate convegsnthe Latin-German notary system, the
deregulated Dutch notary system, the lawyer/soligystem, and the Scandinavian licensed
real estate broker system. The latter is of pddrdaterest in that Scandinavian brokers play
a far larger role in real estate transactions thait European counterparts.

This paper examines and compares the Swedishgt@aé droker and the Latin notary. The
Swedish broker is required by law to act as an migdantermediary, to provide counseling

to both parties, and to assist in drawing up atitiaxts and other documents necessary for the
transaction at hand. To that end, the broker meistdbive and observant of the particular
needs of the parties to the present transactiayal striving to enable them to reach
equitable and practical agreements so as to préweeme disputes. In other words, the broker
is required to tailor the transaction to fit theeds of the buyer and seller.

The Latin notary profession prevails in large paftthe world, particularly the Latin-German
parts of continental Europe, and Latin America. Whkhere are divergences in the notarial
laws of all countries, the similarities are greadt, and it is correct to speak of a single
profession throughout all these countries. Thergatarries out several important functions,
the nexus of which is the authentication of legaduinents. In the preparation of these
documents, the notary is required to provide imalkcbunseling in order to tailor the
transaction at hand to fit the will and needs efplarties. To uphold the integra fama of the
profession, and to safeguard the proper performahttee notarial functions, lawgivers in all
countries emphasize the importance of impartiaityl integrity. There are national
divergences as to the specific rules of condueteelto impartiality, particularly those
concerning what activities are considered inconptivith the notariat, but they rest on
common principles. Most importantly, not only mtie¢ publica fides be honored, it must be
seen in the eyes of the public to be honored.

The organization and regulation of the notary @sifen raises important economic issues,
particularly with regard to competition/monopolydamarket failures. The discussion of the
regulation or deregulation of the notariat is bynmeans settled.

Comparing the two professions, it is striking te see enormous similarities in the legal
frameworks and their respective rationales. Tworoom features are of particular interest.
Firstly, both the Swedish broker and the Latin notare required to assist the contracting
parties in the contract phase, drawing up any secgsilocuments and counseling the parties
as to the implications of the transaction. In tlespect, both professions function as tailors to
the transaction. Secondly, both the broker andhtttary are required to act impartially and
independently — impatrtially visavi the contractipayties, and independently in order to
preserve the public faith in the independence atedjrity of the professions.

The similarities can be summarized as a functiotherreal estate market: impartial
counseling and contract-engineering. This funcérists alongside other functions, such as
the brokers’ traditional matchmaking, or the regison of property rights. This functional
approach may prove very useful in all kinds of gse$ of the real estate market, whether of
political, legal, or economic nature. For instangih respect to the merits and/or necessity of
the Swedish impartiality rule, those wishing to ach¢he law and introduce a system of



overtly partial brokers acting solely on behaltlegir principal have to face the question of
what is to become of counseling for the principatsinterpart. Should the counterpart be
forced to choose between hiring their own legahselior make do without? Further, those
wishing to contest the mandatory notarial interi@nin real estate transactions have to face
the same question: what is to happen to impamiahseling, given not only to the client but
also to the client’s counterpart? Both instandestilate the common feature shared by the
two examined professions: impartial contract-engiimgy and counseling. To complete the
picture and cover the whole arena of real estatesictions, the next logical step is therefore
to compare and analyze different systems for negieh of property rights. Doing so will
hopefully achieve a tool for examining the reahésmarket that will prove useful indeed,
particularly in future discussions concerning Ewap harmonization.
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1 Introduction

1.1 Background

The last ten years have seen a major and longdgisicrease in residential real estate prices
in Sweden. Connected to this development is arasad public focus on homes and the real
estate market, be it home staging, interior deggoperty tax, capital gains, interest rates and
so forth. This increased focus has, in turn, caeateunprecedented focus on the profession
of real estate brokers. The role of brokers in estdte transactions has received extensive
media coverage during the last years, much ofth @inegative connotation.

This increased focus has not been lost on theldiyis authorities. In December 2005 the
Swedish government appointed a commission assigitadhe task of revising the Swedish
Estate Agents Act of 1995 (EAA)The directives charged the commission with thk tds
revising,inter alia, the legal relation between the real estate brdiarclient, and her client’s
contracting party.The current legislation stipulates that the re#i broker must act as an
impartial intermediary with the obligation to safiegd the interest of both the buyer and the
seller in a real estate transaction, and expresslyibits brokers from representing either
party as attorney or agent. The EAA also lays dawumber of limitations on brokers in the
interest of safeguarding the impatrtiality. Both breker’s relation to the contracting parties
and the limitations are under revision, and thartass is eagerly anticipating legislative
changes, particularly on the latter point. The ¢joasof the broker’s relation to buyer and
seller is not likely to see changes, since the cmsion directives clearly indicated that the
broker’s impartial role were not to be questioned;lacrﬁ On January 78 2008, the
commission presented its final report. As was etquedhe report contains no proposal to
amend the impartiality principle as suth.

According to the commission directives, the oveoalective of the current legislation is to
create and safeguard consumer protection in cooneict residential real estate transactions.
The position has support in the legislative histavkiere it is stated that the objective of the
Estate Agents Act is to provide adequate protedboprivate persons and thus allowing
them to feel secure when availing themselves tséneices of a real estate ageithe
commission directives state that consumer rightscamsumer protection are of paramount
interest, and that any and every proposition piteseloy the commission in its final report
must offer at least the same level of protectioprteate persons as does the current
legislation.

The idea that the broker’s impartiality should ipéeid, read in conjunction with the assertion
that the current legislation is motivated by consugoncerns and that any proposal must
safeguard that interest, gives the impressionttigabroker’s impartiality is in itself a form of
consumer protection. Indeed, there seems to baexgleconsensus in Sweden that the
impartiality of the broker is essential in safegliag consumer interests in the residential real

! SFS 1995:400.

? Dir. 2005:140.

% “Utgangspunkten skall vara att maklaren daventstitningen skall ta till vara bada parters ineeess
4sou 2008:6Fastighetsmaklaren och konsumenten.

® Prop. 1994/95:14, p. 13.



estate marketThis idea, while by no means outrageous, is nbesient, and it raises
issuesFirstly, the impartiality principle is quite old and campossibly have been created in
the interest of consumer protection. The real ediatker is a legal character that has existed
and evolved for a long time. By contrast, consupretection as a legislative interest is a
relatively novel idea that emerged in the firstatbes after WWII and was not reflected in any
acts of legislation in Sweden until the early 1370The legal status of the real estate broker
can therefore hardly be considered a product ofwmer protection ideas. Further, the 1981
report by the Home Ownership Commis$jomhich contained the first proposal to the Estate
Agents act of 1984, states that real estate bra@amarding to jurisprudence as well as
established real estate brokerage practite expected to act independently and impartially
towards both contracting parties in the transacfid® commission refergjter alia, to
Scandinavian legal works published in 1924 and 1948 before consumer protection
became an explicit legislative interést.

It is established, then, that the impartiality piple could not possibly have been originally
devised in the interest of consumer protectiofméedontemporary sense. Of course, that does
not mean the principle could not serve this purpuseetheless. It does, however, suggest that
other factors must be considered when analyzinguhent legislation. In fact, in some
instances consumer protection may to some exteoppesed to other legislative interests.
The question of the remuneration to the real estg¢mt is a perfect example. As a general
rule, real estate brokers are remunerated throogimission fees, i.e. a percentage of the
sales price of the sold propeffyit is readily understood, even intuitive, that tireker has a
clear economic incentive to do whatever she cammder to maximize the sales price.
Evidently, that is in direct conflict with the intssts of the buyer since they are naturally
inclined to pay as little as possible. The buydrous generally a private person, and the
broker will thus to some extent have opposing ggts. From a consumer protection point of
view, this may be perceived as a reason to chdaregfotm of remuneration to the broker.
Indeed, this is sometimes suggested in public diseo However, changing the method of
calculating the remuneration to the broker is restassarily desirable. The commission fee is
a well-known remuneration method with the obviodgamtage that it follows the price of the
sold property and thus is proportionally just apexsive no matter the price of the property.
This means that the brokerage services are jist@nsive or affordable (depending,
presumably, on one’s view of brokerage) irrespectif/the price of the property. Changing
this could be construed as making brokerage seywic®e expensive for those who can least
afford it. Further, banning brokers from chargingoanmission fee could be perceived to be
in direct opposition to the interests of the selierd since the seller of residential real estate i
generally a private person just as the buyer,ahewould only be favoring one consumer
over the other.

Secondlythere is no consensus as to what consumer patentthe real estate market really
means, much less what its legal or political imgdiiens are. This is perhaps to be expected,
given that there is no uniform definition of consmprotection and consumer rights in
general. The matter is further complicated by #et that in most residential real estate

® Google the Swedish words “opartisk mellanman” @ntial intermediary) and “konsumentskydd” (consumer
protection), observe the number of hits, and exaraigouple of them; the point should soon be proven
/'SOU 2000:110, p. 45.

8 Sméahuskdpskommittén.

°® SOU 1981:102, p. 190.

10 This attested to by 21 § EAA, where it is provideat where no other form of payment is expresgheed
upon, the real estate agent is to be remuneratedgh a commission fee.



transactions, both the buyer and the seller axatgripersons and thus consunesse In

such cases, which party is the more entitled teeorer protection? As it is, when consumer
protection is discussed in connection with reahtestransactions and brokerage, the main
focus is generally on the needs of the buyer: ¢éherswedish National Audit Offi¢gin its

audit of the Board of Supervision of Estate Aggnmtssented in May 2007, has obvious
difficulties in distinguishing between “consumeesid “buyers™? The underlying idea seems
to be that the buyer must be protected from tHersa$ well as the broker. With only the
slightest exaggeration, the latter two are geneglspected of cheating the buyer as much as

they can and by any means possible in order tomiagithe sales price.

To be fair, the public’s fears are to some extemteustandable. It is indisputable that the
buyer typically has less information about the prypthan both seller and broker, which
constitutes a case of asymmetric information. Farteince Swedish property law does not
provide for an auction or any other kind of trarrgpay in the bidding process between
prospective buyers, the buyer often lacks inforaraéibout the competition. This information
gap, along with the fact that bids are not leghilyding®, is what gives rise to the possibility
to fake bids in order to maximize the sales prikdeo, most buyers lack the legal, financial,
and technical expertise that is necessary to nrdkemed decisions in real estate
transactions. Furthermore, the focus on the nektieduyer can to some extent be explained
by the fact that brokers in Sweden are by custorst miben hired by the seller. The broker
thus has contractual as well as statutory obligatiowards the seller, whereas she only has
statutory obligations towards the buyer. In additiorespective of legal provisions, people
often tend to perceive the broker as an agenttseller. All of this would seem to give the
seller a stronger position. Thus, irrespectiveheflegal position of the seller, the buyer is
most certainly in need of consumer protection. Nosless, it is essential to bear in mind that,
in most cases, both buyer and seller in residergallestate transactions are private persons
and thus consumers.

1.2 Different Perspectives

It is evident from the foregoing that the curreagislation, as well as the ongoing legislative
process, is not necessarily based on well-defimdidips and criteria. Jaded though it may
sound, there is nothing unusual about this. Lawdraquently motivated, evaluated, and
interpreted according to policies and criteria ta@ ultimately based on what is (at best) most
adequately referred to as “common serté&f’hile using one’s common sense is by all means
commendable in itself on some level, it would sgeaferable for legislation to have a more
solid foundation. One way to accomplish this ibtoaden the analysis to different
perspectives. There is of course any number ofilplesserspectives, but two would seem
particularly adequate in this context. First, thisrthe law-and-economics perspective.
Second, there is the international (particularlydpean) perspective.

1 Riksrevisionen.

2 RiR 2007:7.

134:1 Land Code (1970:994); 6:4 Tenant Ownership(A891:614).
4 sandgren 1996, at p. 727-728.
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1.2.1 The Law-and-Economics Perspective

When discussing an issue with bearings on a magkeg¢senting as large values as the real
estate market, it is only natural that there waldonumber of economic issues involved.
Raising these issues within a legal context makeslaw-and-economics issues. While
there are admittedly more issues than can reasphahliscussed here, the most interesting
issues involving real estate brokerage may be suinathas follows.

Firstly, there is the obvious question of transactionscogte idea here is of course that the
solution that maintains the lowest possible tratisacosts is the most desirable one. In this
connection, Lindgvist has conducted a comparativeysof different brokerage systems and
compared transactions costs. In studying Swedefari, Norway, England, the United
States and Poland, Lindgvist found the Swedishesysb involve the lowest total transaction
costs of all compared countriEsWhile there are several contributing factors, saxeing one
of them, two seem patrticularly interesting. Fitee country in Lindgvist’'s study with the
highest total transaction costs is Poland. ThesRa@ystem involves the mandatory
intervention by a third party, namely the notarlieThotary is assignenhter alia, with the

task of drafting and authenticating the necessagglldocuments. Since few are inclined to
work without remuneration, the notary of course toalse paid for their services, adding to
the total transaction costs. Second, in the Uriitiades it is common practice for the seller
and buyer to hire their respective broker to firmbanterpart. The seller’s broker is often
referred to as the “listing” brokef.The listing broker and the buyer’s broker may ofe
acquainted and even work at the same brokeraggfirdgain, since working for free is not
particularly appealing to most people, both brokerge to be paid; giving rise to brokerage
fees twice the amount as those of the single briokBweden.

Both the Polish and the American example suggesha facie that the Swedish system,
involving only one party besides the buyer andesdlle. the broker) offers the lowest
possible transaction costs among the compared esiHtWhether this holds true when
adding more factors to the analysis, such as ligpltes and their costs, is not clear.
Elucidating the matter, however, falls beyond tbepe of the present study.

Secondlythere is the question of whether the broker lsas@mic incentives to abide by the
rule of impartiality, and what consequences thiy imae on the real estate market. The
background is fairly straightforward. Section 12lué EAA provides for the broker to act in
accordance witisound estate agency practiard, in so doing, safeguard the interests of
both the seller and the buyer. However, as mentiah®ve, the fact that the broker is
typically hired by the seller to find a buyer, skid have contractual as well as statutory
obligations to that party, whereas she will onlyénatatutory obligations towards their
counterpart. In addition, since the typical rematien method is a commission based on a
percentage of the purchase sum of the propertypribieer would seem to have strong
incentives to promote a maximization of the salésepand thus promote the interests of the

!5 Lindqvist, pp. 137-38.

16 hitp://www.yourdictionary.com/listing-brokd2008-04-20).

" Not taking into account the other costs such esstand other fees.

18 The translation published on the website of tharBmf Supervision of Estate Agents (FMN)
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seller to the detriment of the buy®8fThis could be carried out in any number of ways. F
instance, the broker might not disclose detrimeinfarmation known to her with respect to
the property, or she might be less than diligeraimying out the obligation laid down in 16 §
EAA to ensure that the buyer inspects the proganity to the sale. The most frequently
voiced suspicions from the public, however, condake bids and “lure prices”. The latter
entails improbably low advertising prices, morentd® % lower than the final sales price,
often lower than the seller’s reservation pricahwie objective of luring more prospective
buyers into the bidding process in hope of maxingzhe sales price. Critics of this method
hold that, besides being bluntly dishonest andatfishable, it deceives people who would
probably not have entered the bidding process addvertising price been more accurate
into purchasing a home they cannot rightly afford.

Finally, there is the question of market failurésfined as situation where free markets fail to
yield efficient results. Market failures may resutim, for instance, asymmetric information.
Where one party has more information about thereffgood or service, which the
counterpart cannot control, the latter will onlyveling to pay a low price since they cannot
be sure that they are buying good quality. Thermfd party, for their part, will not be

willing to provide high quality for the low pricend will therefore provide a lower quality.
The market therefore drives out players providirghhyuality®

1.2.2 The International Perspective

A second alternative or complement to the trad@iidegal analysis is the international
perspective. The international perspective, in,tantompasses several dimensions and an
international approach can therefore take sevéialent shapes. Firstly, there is the
comparative analysis, where the point is to exarttiedegislation of a particular country and
comparing it to the corresponding domestic legstatSecondly, there is the European
perspective, which in itself is manifold. Europgaommunity law is of course a natural part
of the legal order of all member states and theeedmy existing or upcoming Community
law on a particular subject matter must alwaysaBen into account when addressing that
subject. However, the European perspective alsa magre problematic dimension, namely
where harmonization becomes difficult — or somesimewnright impossible — due to
fundamental differences in the member states’ i and/or legal cultures. For instance,
harmonizing the requirements for real estate bsokas proven more than problematic even
in the case of a “quasi-legal” standard as the G&Ndard currently in progreSsit is not
difficult see the connection between the experidrifficulties and legal/cultural differences.

Which type of analysis is the most appropriate ddpen what one wishes to accomplish.
For instance, there are a number of valid reasamarf international outlook and analysis.
The first and perhaps most obvious reason, beteesnerely” academic joy of gathering

9t is actually plausible that the broker’s incestio maximize the sales price may collide withlilest interest
of the seller as well. For instance, the seller megd a disclaimer clause in the sales contramtder to limit
their liability concerning defects in the propertye broker has an obligation under 19 § EAA tes$ee the
needs of the parties and suggest that the needesed are included in the sales contract. Howawdisclaimer
will typically lower the sales price (since it tisfars some degree of liability, and therefore rishn the seller
to the buyer), and since this does not harmonitle thie interests of the broker she may be lesgidito abide
by this provision.

20 Concerning market failures, see below (4.4).

2L CEN/BT/TF 180Requirements for the Provision of the Serviceseafl Estate Agents
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knowledge from near and afar, is that it providégachmarking of sorts, where the solutions
used by other countries serve as inspiration arodsit in national policy-making. For
instance, if one is evaluating a legislative pr@bos regulate a profession, it seems natural to
study the countries that have enacted such regnfatirhere is, however, so much more to be
learned from an international/comparative studye Tws of the examined country will of
course be underpinned by legal, political, anduraltfactors that may or may not be known
to the researcher. For instance, 19 § EAA provilasbrokers must assist the contracting
parties during negotiations and the drawing upamitiacts. To that end, the broker must be
“active and observant”, which means she must usexpertise to determine the needs of the
contracting parties. If, for instance, the brolaalizes the buyer will not be able to afford the
purchase without a mortgage, the broker has agation to suggest to the parties that they
include a mortgage clause (see below chapter 2heTable to fulfill this obligation as

intended by the legislator, the broker must beeatia contract law and property law, which

in turn requires university training. Thereforeg taw stipulates that the mandatory two year
college education for brokers must include couesethose fields of law.

It is of course possible to dispute the merits ahdatory university education for brokers,
though this writer favors it strongly. It is, hovesyfairly straightforward that if the broker is

to assist the contracting parties in the drawin@fugontracts, it is essential that she be versed
in the law to some extent. Therefore, one rule ttams the other. If in a certain country

there is no support for mandatory university edocafor brokers, then the rational

conclusion would seem to be that in such a coumtunyle stipulating that brokers must assist
the parties in the contract phase is not an idgatien. This has proved true in the case of the
draftin 2of the CEN StandaRlequirements for the Provision of the Serviceseall Estate
Agent

Thus, apart from the important and rewarding wdrkenchmarking between countries, an
international/comparative study can provide adddiansights by analyzing the factors
underpinning the legal provisions in a certain aourThese factors — legal, political, cultural,
institutional, economic — ultimately condition tlegyal provisions. Taking due note of this
connection is therefore crucial if one is to gaiy aseful understanding.

In the case of the real estate market, Europe epasses several legal-cultural spheres.
Oftentimes cultural differences in legal systemeseplained in terms of a dualistic view of
the world, with the Latin civil law system on theeohand and the Anglo-Saxon common law
system on the other. While these cultural spheoes act exist, the dualistic approach is not
entirely adequate since there are countries thabtét into either system. An ongoing
European study conducted by Schmidl has issued a preliminary report. It reports four
distinctive regulatory systems governing conveyagaiervices in Europ®.

1) The Latin-German notary systebinder this régime, real estate conveyances are
accomplished by the notary, a specialized lawyesfjoperating in the service of the
public. Notarial intervention in real estate tractgans is either mandatory or quasi-
mandatory in these countries. The profession isligegulated with respect to rules
of conduct, assigned tasks, organization, remuoerattc. Among the most
prominent conduct rules is the obligation to agvamially.

2 The draft European Standard, prEN 15733, has $elemitted to CEN members — in the case of Swedsn Sl
the Swedish Institute for Standardization — foieevand comments. It has been drawn up by CEN/BT/SW®
and is planned to enter into force during 2008.fEdher reference, sdgtp://www.sis.se

23 Schmid et al., pp. 1-2.
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2) The deregulated Dutch notary systéfreviously belonging to the traditional notary
system, the Netherlands deregulated its notaria®8® with respect to conduct, fees,
and market structure.

3) The lawyer/solicitor systeprevails on the British Isles, Hungary, the CzBepublic,
and Denmark. The role of the lawyer varies betwbercountries, but the common
characteristic is that the conveyancing serviceaovided by lawyers.

4) The Nordic licensed broker systgmevails in the Nordic countries. Sweden belomgs t
this family. The chief characteristic is that copaecing services are provided by real
estate brokers whose profession is regulated w#hect to assigned tasks and rules of
conduct. In former times this system could encommpagulation of fees as well, but
modern competition laws have made such regulatiopsssible®

Interestingly, there are two systems that includgiatly regulated profession providing
conveyancing services: the Latin-German notaryesysind the Nordic licenced broker
system. Both systems regulate a professional wHornpes conveyancing services —i.e. legal
services in connection to real estate transactsud) as the drawing up of contracts,
counseling, etc. — and is required to act impdytiahile doing so. This is highly interesting.
Whereas the broker’s relation to the contractingiggvaries from country to counfrythe
Latin notary is governed by an impartiality prineigust as the Swedish broker. Whereas the
tasks of brokers vary from country to country, tiagin notary is expected to draw up
contracts and counsel the contracting partiesgsishe Swedish broker.

1.2.3 The Present Study

The fact that the Swedish broker and the Latinnyadee both required by law to act as
impartial intermediaries is highly interestinghts already been established that the broker’s
impartiality was notctuallyconceived as a way to protect consumers, sinceatheept of

the broker’s impartiality by far precedes the eraansumer protection. The question is, can a
comparative study shed new light on the issue pfitiality — and a study of an entirely
different profession, at that? Strange as it maysahere are alreagyima facieseveral
common characteristics.

1) Both professions provide conveyancing services vagipect to real estate.
2) Both are required to draw up contracts.
3) Both are required to act as impartial intermedgarie

Already, it would seem there are remarkable sintiées between the two professions. This
speaks in favor of carrying out a comparative stofdihe two. Further, every analysis must
take into account the context in which the objédtody exists, lest one misses the wood for
the trees. The real estate broker is not only gepston but a professional performing certain
functions, operating on a certain market. To aretye profession properly, one must
therefore examine the function and the market. THads us further yet.

24 Méaklarsamfundet, the largest real estate brokevaation in Sweden, issued the so-called
Riksprovisionstaxan, recommended fees, until trecmnent of the 1993 Competition Act (SFS 1993:20).
%5 Lindquist, pp. 34-38.
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As will be described below (chapters 4 and 5) Lthign notary system has been under attack
for the last decade or so, due to the inherenticobetween its anti-competitive traits on the
one hand, and economic theory and EU competitias ron the other. As a result, there is an
ongoing economic — legal-and-economic, as it wellesseourse concerning the merits of
regulating or deregulating the notary professione@ the similarities already evident
between the notary and the Swedish broker, coldd that these economic studies are to
some extent valid for the broker profession as?lso, it would provide valuable nutrition
indeed for the domestic discussion surroundingehelation of brokers. It is definitely worth
the attempt.

1.3 Purpose

The purpose of this study is to examine and comiber&wedish real estate broker and the
Latin notary, and their respective roles in conioecto real estate conveyances. In particular,
the rules governing the two professions concernounseling, the drawing up of contracts,
and impartiality will be examined and discusseds Hlso the purpose of this study to analyze
the function performed by the two professions anrdal estate market, in order to assess
whether they are comparable with respect to econdiacourse. In order to fulfill these
purposes, the study seeks to answer the followirggtipns.

1) What are the legal obligations of the two profesals with respect to their relation to
the buyer and the seller in real estate convey&nces

2) What are the other rules governing the two proéessivith respect to impartiality?

3) What are the obligations of the two professionat wespect to the drawing up of
contracts in connection to real estate conveyances?

4) What are the obligations of the two professiondth wespect to counseling in
connection to real estate conveyances?

5) What is the historical and institutional framewafkthe Latin notary profession?

6) What are the common traits of the two professioitls respect to questions 1-4?

1.4 Scope

The study concerns three main aspects of the Siwedidker and the Latin notary: the
counseling obligation, the contract-engineeringgation, and the impartiality principle. The
scope is tailored so as to fulfill the aforemengidpurpose and to answer the posed research
guestions. There are naturally numerous issudgiperiphery of the subject matter — indeed,
in some cases quite close — that could be higléyresting. An example is the registration of
real estate rights and real estate informatioraraa that has substantive bearing on the
obligations of the broker and notary, even thegtiat are the subject matter of this study.
However, to give an appropriate account of thestegfion systems and real estate
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information of a number of countries is a task beserved for a dissertation in its own right.
They have therefore not been studied.

Further, since the notary performs public functibass subject to administrative laws of
varying character. Administrative law is a fieldlafv in its own right and is best omitted
from the present study.

The counseling obligation laid down in the EAA ltésse connections to the obligation in 17
§ to check in the land registry that the sellegriitied to sell the property, to check for
existing encumbrances, etc. Since the counseliligadion is partly about providing
information about the property, it is also connddtethe obligation in 18 § to provide written
information at an early stage of the transactiamceoning certain specified facts. While these
provisions are indeed important, they fall outditke scope of the present study.

Finally, since the nature of the study is legdlrefierences to economics are kept at the strict
minimum. While the subject matter will hopefullyadve in a law-and-economics direction,
with an economic study as a natural future studgnemic theory is auxiliary in the present
context.

1.5 Methodology

For a jurist in Sweden, the methodology chaptessiglly either the easiest or the most
difficult chapter to write. Which of the two it i&ries depending on the context where the
study or dissertation is presented. Among fellorsja at a law faculty, it is usually not a big
problem since everybody is familiar with the scignimethods of jurists and few are inclined
to spend a whole lot of time discussing it. Rath&wst jurists seem to prefer to skip right to
the subject matter, rendering the methodology @raptnere pro forma operation that does
not receive very much attention.

By contrast, in the present study it is of utmagportance to discuss methodology and the
choices of method underpinning the study. It igipalarly important because this study is
written and presented in a multi- and interdisaigty context. Within the impregnable (?)
fortresses of the traditional disciplines, it isialty possible to be less questioning and self-
conscious since the reader comes from the samipldiscand therefore has the same frames
of reference. Within the safe walls of a traditibdigcipline there is an implicit mutual
understanding of how scientific research is coretlieind what constitutes “good” research.
In a multi- and interdisciplinary context, it becesmnecessary to question and justify each
step more carefully. This need not be detrimeritadesit serves as a baptism by fire, as it
were.

1.5.1 The Nature of Legal Science

It has happened in the past, and sometimes spifidras, that representatives of classic
scientific disciplines have questioned whetherehsy or could even be, such as thing as legal
science. The problem came with the new scientiiit ghilosophical ideas that saw the light
of day in the early ZDcentury, essentially different versions of logieaipirism, positivism,
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and realism. The idea grew ever stronger that seian order to be recognized as such, must
fulfil a requirement of verifiability, eventuallyelving into a requirement of exact
measurability. That which could not be observedhlie five senses could not be measured,
and could therefore not be of a scientific natusgal science in Scandinavia was at the time
heavily influenced by German f@entury jurisprudence, and therefore very muchesed

on abstract terms such as “the will of the stdtéghts”, “obligations”, etc. Such terms were
dismissed as unscientific since they did not dbedtie physical reality that allows itself to be
measured® This view has colored jurists for many decadesjtblater years the acceptance
for theoretical analyses has recovered some losingi’’

The root of the problem is the fundamental diffeebetween legal science and most other
sciences. It is not really a question of ontologgpistemology, although those topics could
be discussed at length. Rather, it is a matterhaftwne seeks to study; the unique trait of
legal science is that a legal paper seeks to desaiscuss, examine and analyze the law; that
is, the legal reality, as opposed to the “real diorh typical legal research purpose could be,
for instance, to examine the extent of sellerdiiliey within property law for defects on the
sold property in the light of recent case law ia 8wedish Supreme Court. Another example,
within the field of intellectual property law, calbe to analyze the possibility to register
colors as trademarks in the light of recent casedthe OHIM® and the European Court of
Justice. Whatever the field of substantive law,dbeamon denominator is that the very
object of study is some part of the legal systehe question is of a legal nature, the “reality”
in which the answer is sought is the legal systseifj and the answer will consequently be
of a legal nature. The context in which the whaielg takes place is the “legal reality”. The
legal study is not primarily concerned with thedirevorld” > it does not seek to measure,
describe or examine our physical, biological, chehisocial, or economic reality. Rather, it
essentially seeks to answer some variation of dseclquestion “what does the Law say in
this matter”3°

As a result, a typical legal study will not contaimy empirical element in the traditional
sense, such as natural or social sciences do.foheren turn, there is no need for lengthy
theoretical discussions about validity or reliapilas tradition within many fields of science
dictates’® Or is there? After all, all methodological thearidiscussions, and choices exist to
serve a single purpose: to safeguard the validityraliability of the claims made in a
scientific study. This, in turn, serves one singlepose, namely to ensure that we can trust
the results of a scientific study and regard therfaats®” Does this purpose then not have a
place in legal science? Of course it does. Supaggast writes an article on the
aforementioned topic, the liability of sellers fiefects on the sold property. One would
expect the author to find the right sources of ¢a to interpret them correctly. One would
expect the author not to draw too far-reaching @ions based on the sources at hand, like
for instance one scientific article alone or caases from District Courts (which are
generally considered of less value than cases éaurts of higher instance; see below 1.5.2).
One would equally expect a Swedish jurist to undexs that case law from other countries,

26 stromholm, pp. 81-109.

%" See for instance Sandgren 2005, where theoryeayad $cience are discussed at length.

28 Office for Harmonization in the Internal Markeggisters Community Trademarks and Community Designs
www.oami.eu.int (2008-04-19).

29 Of course, the practical consequences of the legdity are quite real.

%0 strémholm 1996, p. 54.

%1t is left for the reader to decide the extenivitich such discussions need be lengthy in any fiéktience.
%270 paraphrase the illustrious Dr. Henry Jones:fitts” should not be confused with “truth”. Reasl
searching for “truth” are strongly recommendeditkup a dissertation in philosophy instead.
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however interesting, has no direct bearing on Ssteldiw and that, consequently, such case
law can never be used as a direct source of lamwahalyzing Swedish law. These are but a
few examples of scientific requirements, but passible to see a pattern. Firstly, it is
important to use the right sources in order to fhelanswers one is looking for. This is
essentially what validity is all about: to ensurattone is really measuring that which one sets
out to measure. Secondly, the sources must folfilessort of quality requirement, whether in
the form of formal authority or based on the meritthe legal argumentation. For instance,
jurisprudence must be judged on its merits sinbelids no normative power in the same way
as legislation (and, to a lesser extent, case lalg.fact that the works of learned writers are
oftentimes treated as authorities, giving themndlluénce that surpasses their formal
significance, does not change this. Case law froants of lower instance must likewise be
used carefully. The general point is that the beitte source, the more accurately it answers
the legal questioff This is very similar to the reliability issue imirical studies. Thirdly,
since the answer to the posed question is foutigeifaw, finding and interpreting the
relevant sources of law is the functional equivaleregal science to the empirical phase in
other disciplines. Thus, whatpsima facie and on a superficial levglerceived as a
fundamental difference becomes less and less adumctional level.

This basic understanding is quintessential. Sinedegal question concerns the position of
the Law, it is in the Law that the answer mustdeght. The following section will therefore
discuss the sources of law.

1.5.2 The Legal Method and the Sources of Law

The search for the answer to the legal questiconslucted by means of what Swedish jurists
commonly — oftentimes rather flippantly — refera®the “legal method” or “legal-dogmatic
method”. In a nutshell, it means that the jurisiraines the existing sources of law applicable
on the present subject matter and, interpretingdin®us sources and weighing them against
each other, seeks (and hopefully finds) the answtre question. In Sweden, the main
sources of law are the following: (1) legislattgr(2) case law, particularly from courts with
the power to give precedefitsmost notably the Supreme Court and the Supreme
Administrative Court, (3) legislative history, wieethe intention of the lawgiver is hopefully
made clear, and (4) jurisprudence, that is, legake/by learned writers. It is open to debate
whether there is a hierarchy between the soursesel as how each type of source should
be treated. Peczenifipresents a more detailed list of sources whickides the four sources
mentioned here, also includes international tregti which some have given rise to national
legislation whereas some have not) and customaryRarhaps more importantly, Peczenik
divides the sources into three categories; the tyfallow”, the “should-follow”, and the
“may-follow”. The first category represents thelyrbinding sources, namely legislation and
“fixed” rules of customary law. These sources hmdhplete normative power and must

% This is, of course, assuming that the source @stjon actually has some sort of answer, whiclotsatways
the case.

% Legislation has its own internal hierarchy: (1pstitution (grundlag), (2) statute (lag), and oedine
(forordning).

% Legal precedent means that other courts, are boyige ruling and its interpretation of the law.

%6 peczenik, Aleksander (1995jad ar ratt? Om demokrati, rattssakerhet, etik pafdisk argumentation
Norstedts Juridik, Stockholm, pp. 212-223.
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therefore be followed based on their authority af8The second category includes case law
(precedents only) and legislative history. These@®s “should” be followed, which means
that they are not binding and that a court iskarty to choose whether to follow them or not.
The courts must, however, have a strong line afrmantation not to follow these sources.
The third category “may” be followed, meaning thiay hold no normative power at all and
must be judged on their merits.

Strémholm® summarizes Peczenik’s theory along with thoselbd writers Ross,
Sundberg, and Augdafil He then proposes that the appropriate definitiom ‘tegal-source-
theory” depends on two variables. First, sourcdawfcan be viewed as eithauthoritiesor
sources of informatiarin Strémholms view, Ross and Sundberg fall ineformer category
whereas Peczenik and Augdabhl fall into the sec8tdmholms chooses to view sources of
law as authorities. Second, one must decide whéteedefinition of a source of law should
be descriptive or normative; that is, whether ddtl be concerned with what sources courts
actuallyuse and how, or with what sources cooright touse and how. Strémholm sides
with the former and proposes the following lissolrces of law.

A. Principles concerning the sources of law.
B. Other sources of law;
i. Legislation;
ii. Legislative history;
iii. Case law, mainly from courts of higher instance;
iv. Customary law;
v. Views taken by lawyers/jurists (occasionally othesfessionals who
are experts within a given field, such as techrezalerts);
vi. Considerations that are not of a specifically leggtlre’°

In contrast to the cited writers, Hellffttakes a pragmatic view and dismisses any and all
theories about sources of law. His cites Stromhslitnéory as “extreme” and points out that
Peczenik has received criticism from other wrifersbeing too generous in regarding sources
as sources of laf.

It is readily observed that there is no uniformimiébn of what constitutes a source of law.
Nor is there any consensus as to how the diffeyemtces should be treated, nor their
hierarchy, nor if there is a hierarchy at all. Oahe assessment seems to unite the different
writers, and that is that legislation is the higlrasking source of law. Many, particularly
older, jurists will probably argue that the legtsla history outranks case law, if not in
authority then at least in importance. Indeed dkagjive history has traditionally been used
extensively. In some fields of law, it is commomgiice to cite them as though they were an

3" Though Peczenik, in contrast to positivists, @lells that strong arguments to the contrary, sschlaw
being obviously and strongly unequitable (suchissroininatory laws), can render a “must-follow” soe
hollow of authority; see p. 218.

% Stromholm, Stig (1996), pp. 311-321.

% These theories will not be accounted for hereesmtull account of all theories falls well beyahe scope of
this chapter. The interested reader is urged t &@mholm 1996 at pp. 311-317 with references.

4% Strémholm 1996, pp. 317-321.

“I Hellner, pp. 24-26.

“2 Hellner, p. 25; however, it must be pointed ot ttriticizing another’s views by merely pointingtdhat the
other person has been criticized by a third partyat in itself a very convincing argument.
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integral part of the written lail?. In these fields, at least, the legislative histeryithout
guestion regarded as important. However, since 8wbdcame member of the European
Union in 1995, the massive impact of law and legdtural influence from the EU

institutions, particularly the ECJ, has led tdeafactoparadigm shift, with case law receiving
ever more attention in legal science as well asinother legal discourse. The growing habit
of writers to cite court cases from courts thatehawt traditionally been considered to have
power to give precedent (i.e. all other courts ttenSupreme Court and the Supreme
Administrative Court) clearly attests to this; Melfor instance, is quite fond of citing case
law from administrative courts of lower instancéisTnew, more extensive use of case law as
a source of law is not necessarily wrong. Firstlis not in conflict with the views taken by
the abovementioned writers; any “red lights” agh®use of a particular type or source would
of course come from writers on the subject. Seggradl case law is important if one is
looking for adescriptive or indeedpredictive answer to a legal question. In a nutshell, all
case law can be used to describe how courts agtualpractice, interpret a certain law. If

this “descriptive” case law is coherent and coesisenough to present a pattern, it can also
be used to predict how courts will rule in the fetuor how they would rule in the
hypothetical event of a trial. Sometimes, whereghe little or no case law, a single new
ruling, even in a court of lower instance, is givesignificance that goes far beyond its usual
reach. Needless to say, one must be extremelyuta@ifto overestimate the importance of a
single ruling, especially those from courts of lowestance. A ruling that seems
revolutionary at first may be overthrown completiélthe same case, or a similar one, is
contested in the Court of Appeals. In sum, it iscogtention that case law is now the second
most important source of law in Sweden. Whethex @ifso bestows upon it a highrankis a
guestion that falls outside the scope of the presteny.

The matter of hierarchy is not really importantagd the sources are in direct conflict, which
thankfully does not happen very oft&hA far more common problem is when the sources are
vague and do not give a clear answer to a quedtitn.however, clear that legislation
outranks all other sources of law. Indeed, legsteais the only “must-follow” source of law.
Case law is “must-follow” within the limits of therecedents, but the Supreme Court and the
Supreme Administrative Court are not themselvesidday their earlier precedents. All other
sources, including the legislative history, aredigid-follow” sources.

1.5.3 The Present Study

So what are the methods employed in the preseyatuwill spare the reader excessive
accounts of all existing schools and ideas withafteld of scientific theory. Attempting to
satisfy all readers, with their different discigiy backgrounds, with in-depth theoretical
discussions about methodology would be hard waikea, and perhaps of questionable
value. The following account will be kept on a ftinonal level; that is, | will strive to explain
what | have done, and why. Hopefully this will sifithe reader as to the scientific solidity of
the study.

3 Real estate brokerage law is a perfect exampéefasanstance Melin (numerous instances throughtueit
book) or the Board of Supervision of Estate Ageatse law.

“ Since legislative history is considered a highkiag source of law, it would indeed take extraosdin
circumstances for a court to rule in direct opposito them (this is not to say that it could notuar).
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As has become apparent, the present study isficsforemost of a legal nature. Thus, its
framework is mainly the law, the presented questane legal, and their answers are to be
found in the law. Therefore, there is no need fopiical work in the traditional sense,
though finding and interpreting legal sources &ldgal equivalent. Indeed, an empirical
approach would not yield any satisfactory answeos.instance, whichever stance one
chooses to take on brokerage, the impartialityggpie is a principle of law derived from
legal provisions. Questions concerning the prircgan therefore only be answered by using
the sources of law. Interviewing brokers to as@ettae contents and significance of legal
provisions would raise serious issues of reliapdind validity. The same applies to notaries:
insofar as the research questions concern they'eotagal obligations, the question, the
sources, the method, and the answer are all afad tature. In these respects, there is no
room for other scientific methods.

As for the Swedish broker, the method used isticadil, using statutes, case law, legislative
history, and works by prominent writers. Much focsiplaced on the case law of the Board of
Supervision of Estate Agents and the administratougrts. The reason for this is the way the
applicable statute, the Estate Agency Act (1995:496tructured and worded: while it has a
number of specific provisions, much centers aradimedgeneral rule in 12 §, laying down the
obligation to act in accordance with “sound estajency practice”. As will be described
below (chapter 2), the lawgiver was reluctant gutate in statute too much of the broker’s
obligations; explicitly providing, instead, thaetspecific contents of sound estate agency
practice should evolve through case law. Thereftase law is of paramount importance. For
the same reasons, the legislative history — of bl 984 law and the current 1995 EAA —
also have a prominent position among the source$oliterature, there are not many
writers in this field of law — if indeed real estdirokerage could be called a field of law in its
own right. Notwithstanding, Melin’s book has quigkiecome the authoritative work in the
area of brokerage law, and cannot be ignored. Zachis another writer in the field who has
helped shape the legal debate.

In the case of the Latin notary, it is most ofteferred to as a legal character common to
many countries. The way writers choose to denaéftmily” to which this character
belongs varies: the Latin countries, the Latin-Gamraountries, the civil law countries, etc.
Consequently, the name of the legal character raay, but the most common name is Latin
notary. It is most importantly distinguished frohetsort of notary public that exists in the
Scandinavian and common law countries. Howeveas| lelgaracters are abstractions —
generalizations of specific provisions that areligpple in certain jurisdictions. In a nutshell,
the Latin notary is a profession existing in thedirworld” but also a generalization of legal
sources in numerous countries all over the worlghiA, given that the nature of the present
study is legal, the appropriate method is to useitiht legal sources. Since laws are
territorial, they can strictly speaking only progidnswers for the jurisdiction where they are
applicable. Thus, to speak of an internationalllebaracter presupposes that the laws
governing this legal character are identical oy\smilar in a number of countries.
Therefore, we face the problem of deciding how mesyntries should be examined, and
what countries. Given that the study has been ardwentirely from Sweden, those
decisions have been conditioned greatly by thdatitity of sources on the Internet! As to
the number of countries, the more countries oneng&s and finds to have identical or
similar laws, the better the result. However, thagiple of decreasing marginal benefit is
applicable in this context, and it would not be tharile to examine too many laws.
Intuitively, examining a representative mix of ctiigs should yield reliable results.
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With regard to all the stated factors, the coustvidose notary-related laws have been
studied are the following:

1) Europe- Belgium, France, Germany, Portugal, Spain
2) South America- Argentina, Brazil
3) Central/North America- Mexico, Puerto Rico

Three major difficulties are involved in a comparatstudy. First, the right sources have to
be found. Fortunately, this task was much facéitidby the excellent information on the
websites of the Brazilian and Argentinean natiorwhry associations, with links to the
notarial laws of a large number of countries. Sec¢dime sources have to be understood. The
sources used in the present study are in Englmish, Portuguese, French, and German.
The language issue was no problem, with the passikideption of German which is the least
familiar language for this writer. A French trarigda of the German BNotO (see below
chapter 4) and online dictionaries did an exceljebtin leveling the odds! Third, the sources
have to be interpreted and used properly. The imgthod used in one country is not
necessarily valid in another country, and notedll rules and principles can be derived from
statutes. Thankfully, the civil law tradition in tilm countries makes for rather complete laws,
which made this part of the endeavor so much easigo, a salute is in order for the jurists
who shaped the rational legal tradition embodiedhave all the German BGB but also the
Code Civil. The anticipated rough ride became nmoihe comfortable by the common legal
heritage of all examined countries. Naturally, diféculty in finding case law of other
countries online (they are rarely published onforefree) made it necessary to rely on text
books, articles, and internet sources to completmenstatutes. In that respect, however,
there is no significant difference from the studylomestic law. Finally, it should be noted
that using legislative history as a prominent sewtlaw is a typically Swedish/Scandinavian
tradition. The fact that there is no word for itBnglish, forcing the writer to resort to French,
clearly attests to that.

Regarding secondary sources to notarial law — mairiicles — it seems prudent to point out
that, as will become apparent below (4.4), the legn of the notary profession is currently
debated and has been under attack particularly fnenEU Commission. Many articles on
notarial law, therefore, appear biased in the stratehe writers seem quite eager to
emphasize the merits of the existing rules. The saurces have been read and cited with due
note to this fact.

To give a more complete — if indeed “complete” barused as a relative term — picture of the
institutional framework and the purpose of the npfaofession, and consequently the notary
as a legal character, the study includes a histotlook. As will be elaborated below

(chapter 3), the historic outlook is not merelyemded as pleasant but less important
storytelling, but rather as an attempt to explamarigin and evolution of the notary as a
profession and as a legal character. The subjettéma that respect is history and legal
history (if, indeed, it is meaningful to distinghibetween the two). The historic chapter
evidently presupposes the study of historic sourSexe the purpose of the historic chapter
is to give perspective to the rest of the mateaiad not to constitute the main theme of the
study, it would be over-ambitious to use primaryrses where good secondary sources exist.
Among the sources to Roman law, the 1904 translatidgGauis’Institutionesis of course

close to being a primary source but falls just shimrce a translation — and a comparatively
modern one at that — is technically a secondaryceolMost sources fall within the scope of
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what is referred to as legal history, but Reyersavork on intermediaries of trade in
medieval Montpellier is perhaps most aptly categgatias economic history.

1.6 Terminology

1.6.1 Language Barriers and the Use of the Term “Biker”

Anybody who has conducted a comparative legal stodiranslated a legal text from one
language to another, can attest to the fact tlemé thre unexpected and sometimes frustrating
obstacles involved. In the humble view of this errjtthe most difficult problem lies in the
incongruence between different languages and daires. There is a common
misconception that (almost) every word in one lagguhas an exact translation in any other
language, a translation that can readily be fonral good-enough dictionary. Though
completely understandable, this naive view of tbeldvcan lead terribly astray. Consider, for
instance, translating the Swedish word “professatd English (or vice versa). Now, the
word “professor” is by no means uncomplicated m $wedish language, but the
distinguishing trait of the Swedish word “professisrthat it is an acquired title and not a
generic word for a university teacher. The Swegisiiessor not only has a doctor’s degree
but has also earned the title through years ofarekeand teaching. Meanwhile, the English
word “professor”, as used in the United States,roomly refers to any college teacher with a
doctor’s degree. In turn, the American terminologgs different attributes to differentiate
between career levels. There is probably no peegaivalent between the two systems,
which underscores all the more the importance ef@sing due care in the use of specific
terms.

The language problem is by no means smaller ifigke of law and legal science. Legal
terms may have an approximate equivalent in otdrgguages, but differences in legal
provisions, cultures and/or systems oftentimes nfiaka substantial incongruence. An
excellent example of this can be found in the afmetioned CEN Standardization efforts.
The countries had unexpected difficulties in agrgeipon a term for the profession; should it
be denoted as broker, agent, estate agent, raté @gfent, property agent, real property agent,
and so forth? These difficulties can easily bedadaio differences in legal cultures. The term
that was finally agreed upon was “real estate dg@ile this term seems neutral enough,
there are at least two culturally related problevith it. First, the word “agent” inherently
implies a person that represents another, andaittason his or her behalf. If language is to be
taken seriously — and in matters legal the gersenagensus dictates that it is — then at least a
couple of countries would have to find fault witretterm “agent” since it does not harmonize
completely with their national law. As has been matundantly clear, the Swedish broker
has a legal obligation to safeguard the interefst®th seller and buyer. Granted, she is
obviously hired by one of the parties — most fretlyethe seller — and therefore works on
their behalf on a contractual level. However, gt “agent”, implying a partial role, has a
specific connotation. It is an English word, deyeld to describe a legal character existing in
the Anglo-Saxon legal-cultural family where the kepdoes indeed work on the behalf of her
principal. Therefore, using the term “agent” wosékm inadequate when discussing the
Swedish professional.
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The common trait of the professional at hand i$ sha takes on the task of finding a
counterpart for her principal. This activity is naptly named “brokerage”, whereas the term
“agency” does not fit the description as accurat€he logical term for a person who engages
in brokerage would seem to be “broker”. For thessons, | have chosen to use “broker” or
“real estate broker” to describe the professiortad wngages in real estate brokerage. While
there may of course be those who, despite theslsasons, have issues with this choice of
terminology, | believe it is well within my acadesrand literary discretion. The term “agent”
will, however, appear in quotations of legal pramiss or of other writers, as well as in names
and titles.

1.6.2 The Use of Gender

The use of gender is a good example of how sontwgthivial, depending on how it is read,
can be interpreted as though it were of paramaupbitance, as well as bringing a
connotation to what is written that was never idehby the writer. To forestall any
objection concerning the use of gender and prapasitthe following choices have been
made.

* The broker is a womarll references to brokers are feminine. It woutdittlessly
satisfy some readers no end if there were wellr@dmmotives — whether insidious or
good-intentioned — behind this. Some readers maygret it as a statement that most
brokers are women. While the impression of thigevribased on the gender ratio
among students attending the real estate brok@rageam at Malmo University, is
that women are or will soon be in clear majoritycaug brokers, no inquiry has been
made to ascertain the ratio among registered bsokeBweden. The use of the
feminine gender should therefore not be interpratedn assertion of facts, nor as a
political statement. It is merely a 50-50 situatiogiven that the number of available
genders is two — and the decision fell on the fémeigender. Any analysis as to the
psychological explanation to this is beyond thescawus plane of this writer.

* The notary is a marAll references to notaries are masculine. Thiggien is even
easier to explain than the previous: in the 50#&@8on, where one option was
chosen for brokers, it seems reasonable to chbesather option for notaries. Again,
the reader is urged not to read too much into it.

» The buyer and seller are undefinddhere has been no conscient strategy as to the
gender of the buyer and seller.

1.7 Structure

The rest of this paper is structured as follows«tNia chapter 2, follows an account of the
Swedish broker with particular regard to counseloantract-engineering, and impatrtiality.
The historic outlook on notaries follows next (ctea8), preceding the account on the
contemporary notary (chapter 4), comparative amabsd discussion (chapter 5), and
conclusions (chapter 6).
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2 The Swedish Broker

In this chapter, the tasks and role of the Swekblisker will be examined and discussed. It is
of course neither possible nor relevant to encosplsspects of brokerage and its
regulation in the present study; there is alsotglehliterature for that purpose. Keeping in
mind that the purpose of the studyimger alia, to examine and discuss the broker’s role in
the real estate transaction and her relation tosvénel contracting parties, two aspects of the
broker’s work would seem to be of particular inggré-irstly, there are the basic and most
centraltasks of the brokeas laid down by law. These tasks correspond 16,1and 19 88§ of
the EAA. 1 § is of course the first provision iretihole Act, laying down a definition of
what brokerage is essentially about. This is thikveown matchmaking functioof the
broker. 16 8§ lays down different obligations on bieker to guide the contracting parties,
who generally cannot be assumed to possess mareutienentary training and/or skills in
important areas, through the real estate transaclins can be referred to as twunselling
functionof the broker. 19 § lays down an obligation for bineker to actively pursue a
comprehensible and adequate sales contract, assveily side agreement that may be
needed, between the parties. This can be calleth¢déatingor contract-engineering

function of the broker.

Secondly, there is the aforementioned, much-discsmpartiality rule — or, in other, more
famous words, the stipulation that the broker acm@mpartial intermediary On a statutory
level, this corresponds to not only one but rafbar different provisions, namely 12, 13, 14,
and 15 88 of the EAA.

2.1 The Tasks of the Broker

Most people are likely to know that finding a coenpart for one’s principal is at the very
heart of brokerage. In no way, however, does théwbthe real estate broker stop there.
While achieving a sale of the property is indispiitaheaim of brokerage, there are, as
indeed there have been in the past, obligation®serve while carrying out the service. The
report of the Home Ownership Commission assertatittie brokerage service normally
encompassed obligations of examination, information counselling with respect to legal,
economical and, to some extent, technical isSues.

2.1.1 The Matchmaking Function - Bringing the Partes Together

Brokerage is by definition to bring two contractipgrties together, which makes a broker a
person who assists clients in finding a counterfain this, the common linguistic definition
and the legal definition coincide. 1 8§ of the EA&fides a real estate broker as a physical
persofi’ whose occupation is to negotiate the sale ofastite (...). While this wording is
not entirely clear, the legislative history is mprecise. The key word is “brokerage”.

45S0U 1981:102, p. 91.

“8 http://oxfordreference.conf2007-09-22).

“"In Sweden, the broker is always the physical pesswl never the juridical person where she is eyeplo
Thus, all rights and obligations apply to the brokerself; see Melin pp. 37-40.
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Brokerage is defined as the contractually basdddastroducing to the principal a
counterpart with whom the principal may enter atmi®® This is considered the first and
foremost task of the broker; it is also the one ésans her commission fé&Consequently,
21 § EAA stipulates that the broker is only entitte her commission fee once there is a
mutually binding agreement between buyer and seller

The EAA, quite rightly, leaves it up to the markate and individual broker to decide
exactly how to go about finding a counterpart fa principal. Typically, real estate
brokerage will involve advertising in relevant medin that respect, Sweden has a unique
forum in Hemnet which is accessible to all on thebvand where all properties for sale may
be listed. It will also involve displaying the pray, whether by traditional means — that is,
physically — or by means of web cameras. Noneisf ttowever, is expressly required by
law. By contrast, whas required in 12 § is for the broker to exercise daee in the
performance of her services. In relation to thegpal, this could simply be interpreted as a
reminder to honor the client-agent agreement anfdie the agreed services to one’s best
ability. Be that as it may, it is clear that th@ker is required to act in the client’s best insére
and do what is in her power to find, not only areupart, but a good one at that. In short, the
obligation to exercise due care must be interpragean obligation towards the seller (who is
usually the principal) to fetch as high a pricepassible for the property if that is the seller’s
wish (and it usually is). Thus, what was hintedst problem above (1.1) is not only
permissible but also an obligation. Luckily for theker and the seller, most brokers seem
comfortable enough with this obligation due to thenmon interest inherent in the
remuneration method. This has serious implicatas® the impartiality rule which will be
discussed below (2.2).

2.1.2 The Counseling Function — 16 §

16 8 of the EAA stipulates that the broker musthemextent required btgound estate agency
practice provide the buyer and the seller with such adaité information as they may
require concerning the property and other mattdessant to the sale. The broker must also
strive to ensure that, prior to the sale, the seltevides such information with respect to the
property as may be assumed to be of importandeetbuyer. Finally, the broker must strive
to ensure that the buyer inspects the property prithe sale or hires a professional examiner
to do so. A spontaneous lexical interpretatiorhefprovision reveals four main obligations;

1. Provide both parties withdviceconcerning the property and other matters that are
relevant to the sale;

2. Provide both parties wittnformationconcerning the property and other matters that
are relevant to the sale;

3. Strive to ensure that the seller provides suchrimétion with respect to the property
as may be assumed to be of importance to the bagdr;

4. Strive to ensure that the buyer, prior to the saknects the property or hires an
examiner to do so.

These four obligations will be dealt with one byean the following.

“8 Prop. 1983/84:16, p. 27.
9 Prop. 1994/95:14, pp. 41, 44; see also Melin0p. 4
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2.1.2.1 Advice

As to the obligation to provide the parties witlviad, the wording is not very specific and
raises questions. What advice may the parties nequmid who decides this? Should all buyers
and sellers be given the same level of adviceanritche left to the discretion of the broker to
adjust the information given according to the gertlevel of knowledge? What level of
expertise can the parties expect from the brokéeimcounseling role? The legislative history
is not very informative on the issue of advicaslinerely asserted that the broker is required
to provide advice concerning such issues of ldgahnical, or economical nature that are
relevant in connection with the real estate traiisac’

An important question embedded here isgkientof the obligation to give advice. Besides
the fact that advice is helpful to the partiesylassantial counselling role does not seem
completely unreasonable given that Swedish broketsday have a formal two-year college
education with compulsory courses imter alia, contract law, property law, and tax law. The
EAA says nothing on the matter. The question, tiewhether the obligation to provide the
parties with advice concerning “other issues rai¢ta the sale” should be interpreted as an
obligation to give legal advice. For instance, sbéer may be interested in help in calculating
the capital gains tax if the property is sold at@afit. There is, however, no support for the
notion that the broker must provide this servités tlear from the legislative history that the
broker may refuse to answer a question shouldestldHat it is beyond her skilts.

This is further supported by a decision by the Sgletllational Board for Consumer
Complaints?? A couple had asked the broker a question concgiaixes. To be able to afford
their intended purchase, the couple needed to @aspite, in accordance with Chapter 47
of the Income Tax A&E, with the capital gains tax due for the sale efrticurrent property.
Their question to the broker was whether, to hmM#edge, they would be eligible for such a
respite. Upon a positive answer from the brokes,dbuple proceeded to sell their property.
The following year, however, the couple’s applioatfor a respite was denied by the tax
authorities, who added a fine for untruthful taxldeatior’* and interest to the tax due; in all
around 156 000 SEK. The Board found the brokerigegt under 20 § of the EAA and
awarded the full 156 000 SEK to be paid to the tamuphe conclusion of this case, “soft law”
though it is, is that the broker is entitled tousd to answer a question, or to undertake certain
services, if it is beyond her professional competeiowever, if the broker accepts to
answer the question, or performs the service newflig, she is fully liable for any damage
caused. Curiously, the BSEA did not in its subsatidecision find the broker culpable
enough to issue a warning. This should not, howexeinterpreted as a more lenient position
from the part of the BSEA. Rather, the decision we@sditioned by insufficient evidence.

2.1.2.2 Information

Providing information with respect to the propeatyd other relevant matters is arguably one
of the most important tasks of the broker. At tbeyneast, this seems to be the predominant

0 Prop. 1983/84:16, 37; Melin p. 188.

°1 Prop. 1983/84:16, p. 37.

%2 ARN 2006-46-13, decision of 5 December, 2006.

3 SFS 1999:1229.

** In accordance with Chapter 4 of the Tax Procedatd SFS 1990:324).
% Dnr 4-921-07, 29 August, 2007.
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view among the public, judging by complaints to Bward of Supervision of Estate Agents.
A very common complaint is that the broker hasprovided enough information, or that the
information provided has proved incorrect.

Firstly, the broker must give the parties informaatconcerninghe property This means that
the broker is under an obligation to disclose amy @l information known to her concerning
the property being sold. It must not, however, tiestrued as an obligation for the broker to
examine the property in order to obtain such infation. Though, admittedly, it would often
be helpful for buyers if brokers had more spedifformation concerning the property, there
is no legal obligation for her to undertake an exeation. The broker is, however, expected
to possess a certain level of expertise and ascamhot ignore defects that are apparent to
her (but not necessarily to the buyer and/or Selben viewing the propery. However, the
fact that the broker has no inspection obligationocerning the property, and thus is not
required to actively look for defects, does notriethe fact that the broker must disclose to
the parties any information that may be assumédx tof importance to the transaction,
irrespective of how she has obtained the infornmatio a nutshell, the broker is not allowed
to withhold information that she has. This obligatapplies not only to facts that &mown

to the broker, but alssuspicionghat she may have, based on her experience awgtisep’

It should also be pointed out that the disclostniegyation is not limited to “defects” in the
contractual sense; instead, “information” means\sat it seems and appliesanyfact or
circumstance that may be of importante.

Consider the following example. Prior to advertisthe property for sale, the seller renovates
the bathroom. To cut costs, and since he finds aldabor gratifying, the seller does most of
the job himself. Suppose that he is no professiandlithat he performs the job such that there
may be future moisture damages. Suppose, furthegrtfite broker recognizes the job as sub-
par and that there may be future problems. In susituation, where the broker has reason to
believe that there may be a defect, she is regtiréisclose this to the buyer.

The question of the broker’s disclosure obligatiais appeared in the case law of the
administrative courtdRK 8375-04° concernedinter alia, the question of to what extent the
broker is required to disclose information that Bhae received during the brokerage of a
property®® The relevant facts of the case were the following:onnection to the brokerage

of a tenant-ownership apartment in 2003, the writtdormation from the broker stated that
the apartment had a fireplace and included a @atbithe said fireplace. After taking
possession of the property, the buyer became awar¢éhe chimney did not function
properly. The municipal authority subsequently éban injunction against the active use of
the fireplace in the apartment. In the complairth®Board of Supervision of Estate Agents,
the buyer contended that the broker had known &armspection report from 1996 that the
chimney was not tight. The broker did not deny hg\wnown about the defect but contended
that he had informed all prospective buyers “thaté may be some uncertainties as to the
proper function of the fireplace”. The Board fouhe broker in breach of 16 § for not
disclosing to the buyer all available — and higt@ievant - information about the chimney and

°5 On the question of the broker’s information obliga, and inspection obligation or lack thereo &OU
1981:102, pp. 202-203, prop. 1983/84:16, p. 15ppt894/95:14, Melin, pp. 189-199.

" Prop. 1983/84:16, p. 14 and 37-38, Melin, p. 194.

*8 This follows from the wording of 16 §: “advice aimdormation concerning the property and other eratthat
may be of importance (...)". See also Melin, p. 195.

% Judgement of the Appellate Administrative CourSedckholm of the 4 July, 2005.

% The other question in the case concerned theodis® of raised fees to the tenant-ownership aatoai
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issued a warning. The broker appealed to the Adimative Court of First Instance of
Stockholm, contending that he had in fact inforra#tgbrospective buyers about the chimney
as soon as he had the information; at the tim@ibgpect was written, he had not had that
information. The court merely concluded that thekier had known while brokering the
apartment that the chimney was not tight. By failia disclose the full information to the
buyer, he had therefore acted in breach of 16 8.bfbker appealed to the Appellate
Administrative Court, who concluded that the brokad received information of the
malfunction of the chimney after the prospect walpced. The Board of Supervision of
Estate Agents did not even contest that the briokdrinformed the prospective buyers orally
that there was a risk that the fireplace wouldfaottion properly. While the court pointed
out that it would have been preferable had the drakided this to the written information, it
nevertheless did not find him in breach of the EARe warning was rescinded.

From the case law of the Board of Supervision ¢datesAgents, the following is noteworthy.
In 2004-02-25:1 the broker had not obtained information from $k#er concerning an
existing defect on the roof of the property foresdlhe Board pointed out that the broker is
not expected to perform an examination of the pitypbut must disclose such defects as are
known to her. In the case at hand, there was rdeage to support the notion that the broker
had known about the defeéfsin 2004-02-25:2the buyer complained that they had not
received correct information concerning the physstate of the property. The broker
admitted to having known about the defects anaitm{ to convey the information to the
buyer. The Board concluded that this was in breddhe information obligation in 16 8, but
refrained from issuing a warning due to mitigatfagtors®?

Secondly, the broker must provide the parties witbrmation concerningther matters
relevant to the saleThe primary obligation here is to inform the pestabout any facts and
circumstances that, while not pertaining to thepprty itself, nonetheless affect the
transaction in a substantial manner. Fields ofiqa&r interest include interest rates, market
prices, planned construction in the area, andt-blatsnot least — legal matters. As is the case
with information concerning the property, opiniare divided as to whether the broker is or
should be under an obligationdbtainthe said information. Such information may concern
planned construction and/or changes in land ufieeimrea. The Home Ownership
Commission proposed in its report that a providienntroduced whereby the broker was
required to gather any such information. The ideawowever, rejected, and no such
provision was introduced in the 1984 EAANor was it introduced in the 1995 EAA. It
seems clear that no such obligation exists todeiRAi 2006 ref. 53% the Supreme
Administrative Court held that the broker is underobligation to gather such information.
However, once the broker has received the infoomaghe must convey it if it can be
assumed to be of importance to the buyer. The cejatted the view of the broker who
contended that the requirement to convey informaioly applied to facts and circumstances
concerning the property itself. The assessmenthveinehe received information is of such
importance that the broker must convey it must] tie¢ court, be made in each individual

®1 The complaint concerned the fact that the broker ot obtained the said information from the selléae
Board did not discuss the question of whether th&dr should have obtained the information fromgéker,
which may have some merit since the broker must thrg seller to disclose known defects (see belohg.
decision says, however, that there was no reasobelteve that [the broker] acted in breach of sbestate
agency practice (...)". The statement implies thatBloard found no fault on that account either.

62 Upon realizing the mistake, the broker contactedrfsurance company who admitted that the inseranc
covered the damages. The broker also offered tdhgagxcess cost, but this was turned down by tiyerb
350U 1981:102, p. 203, prop. 1983/84:16, p. 15.

54 For the facts of the case, see below.
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case, depending on the actual impact the plannestru@tion or planned changes in land use
may have on the property to be sold and the camditof living there. The court further held
that it is of no consequence whether the said inédion is typically advantageous or
disadvantageous to the buyer. In fact, that idarathe broker to decide. What is perceived as
positive by one prospective buyer may well be riggab the next. The broker is required to
convey the information so that they themselvesmake that decision.

This means that the buyer must seek out this irdtion himself. Similarly, the broker is
under no legal obligation ktnowthe market prices or interest rates, even thohighig
extremely helpful to buyers and sellers. In pragtimost, if not virtually all, brokers do
inform the parties about market prices and intewasis. This is, however, done as a service
rather than to satisfy legal demarids.

An important issue concerns the broker’s accoulitgbor information — whether it concerns
the property or other relevant matters - she ressirom the seller and passes on to the buyer.
As has been stated in the aforementioned, it isputiable that the broker is required to pass
on such information as may be deemed to be of itapoe to the transaction. An important
guestion in that connection is what responsibiligy broker has as to the veracity and
accuracy of the information. Should the broker [@@eaccountable to some degree, such that
if the information proves incorrect she may beledlor damages towards the buyer, or

should she be regarded as a mere conduit wittabdity? At a glance, there seem to be good
arguments for both positions. On the one hand,of utmost importance to the buyer that
information concerning sensitive issues such agegdafects on the property or costs of

living (heating, electricity etc.) are accuratetisat they can make informed decisions as to the
purchase, the price, and other important issuds. siieaks in favor of placing some level of
liability on the broker, requiring her to check thecuracy of the information. On the other
hand, placing too much responsibility on the braker serve only to make the transaction as
a whole more cumbersome and expensive.

The legislative history is clear insofar as that tihoker may be required to check the
accuracy of the received informatianen there is reason to do so given the circumst&nc
This means, for instance, that the broker may notitically convey information from the
seller concerning the physical state of the prgg@niVhile this makes it safe to conclude that
the broker isiota mere conduit who has no responsibility for theveyed information, it is
not very informative as to tHevelof responsibility. In short, under what sort of
circumstances is it reasonable to require thabtbker check the information before she
conveys it to the buyer? Fortunately, the casedbtlie Board of Supervision of Estate
Agents sheds further light on the issue.

In 2005-03-16:2the broker was told by the seller that the comsrassociatiotl was
responsible for the physical condition of the ronfthe property, and conveyed this
information to the buyer. It turned out later tha information was incorrect. The Board
found that the question of the responsibility toe tondition of the roof was of particular
importance in the case at hand since the inspejoort indicated defects. For this reason,
the broker should have either checked the infoimnatiith the association or urged the buyer

% It has become common practice for brokers to uniera valuation of the property for the benefithaf buyer
and their creditor. Ultimately, this service ises$al to all parties involved since the sellealso dependent
upon the buyer receiving a loan.

% Prop. 1983:/84:16, pp. 37-38.

%7 samfallighetsférening.
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to do so. The broker was given a warning2095-12-14:3 the broker conveyed allegedly
incorrect information; the broker had stated theaaize 170 fiwhereas the Lantmateriet
database indicated 155 nThe explanation was to be found in a newly rafived guest

room that had previously been used as a horse BtalBoard found the broker without fault
on this accoun005-09-28:5concerned information in the information booklettthe
apartment for sale had broadband capacity. Asnetliout, there was a cost of 1390 SEK
involved. The Board concluded that the broker hedi o reason to suspect that the
information, emanating from the seller, was incctirén 2006-05-10:2 the broker had
conveyed the information from the seller that theperty for sale was situated in an area with
small chances of radon in the houses. Howevelgers later contacted the municipal
authorities and received the opposite informatésybsequent measurement revealed radon
values that surpassed the limit values. The bro&etended that she had had no reason to
guestion the accuracy of the seller’'s assertionttedad not heard of radon problems in the
area, especially since this was corroborated mt@ated “radon map” that the broker had
previously received from the municipal authoriti€ee Board found the broker without fault.

Merely conveying information does not in itselfisBt the information obligation of the
broker; at times thémethe broker informs the buyer or seller is cruchatase in the
Supreme Administrative CouRA 2006 ref. 53 illustrates the point. The broker was
engaged in 2002 to sell a house in a residenta er Gothenburg that was close to the
Fiskeback harbor, which had mainly industrial buitgs. Two years prior, the municipal
authorities had approved a plan whereby the hadagrin part to be transformed into a
residential area. Of course, this would involvestarction. The seller informed the broker of
these plans, but the broker in turn did not infole buyer until the time of the signing of the
sales contract. The Board of Supervision of EAgients issued a warning on the ground that
the information was conveyed to the buyer at to® dastage in the transaction. Held the
Board, such important information must be conveyegbod time before the signing of any
contracts so that the buyer may consider it. Theniwg was appealed to the Administrative
Court of First Instance of Stockholm, who sharexiBoard’s view and upheld the warning.
The broker then appealed to the Appellate Admiaiste Court who pointed out that, since
the information was not conveyed to the buyer uhéltime of the signing of the sales
contract, the buyer cannot be said to have beend&ffl a fair opportunity to evaluate the
importance of the information. The warning was aggheld. The broker proceeded to
appeal to the Supreme Administrative Court, whst fioncluded that information concerning
planned construction must be conveyed (see ab®dke)court then upheld the warning
without further comments save that the buyers fehlafforded no opportunity to educate
themselves as to the plans and evaluate their taopoe.

A case that was explicitly based on 12 § rathem #&8§, but which nonetheless concerned
the broker’s counseling function, was c489859-06before the Administrative Court of First
Instance of Stockholm. The complainant buyers had thie bidding competition. The broker
informed them of this on the 22 March, 2006 by eknsaying “[t]he sellers of the property
(...) have orally sold the house to you for 4,2 miliSEK”. On the 28 March, the broker
informed them that the property had been sold tihar buyer and that the contracts had
been signed four days earlier. The broker contetiiktche had informed the complainants
that only written sales contracts are binding &l estate conveyances. While the Board did
not contest this, it nonetheless issued a warningogount of the e-mail stating that in writing
the said e-mail the broker had failed to obsene diligence in relation to the complainants.
The broker appealed to the Administrative CourfEio$t Instance, arguing that the e-mail in
guestion also requested the buyers’ social secuouitybers for the purpose of drafting sales
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contracts; the e-mail must therefore be undersiioad context. The broker argued that he
had observed his duties according to the EAA. Tthetdheld that, even if the broker’s
statement that he had informed the buyers thatwntyen contracts were binding, the e-mail
must be considered inappropriate and confusing.colet further held that the broker should
have been quicker to inform the complainants thatseller had changed their mind and sold
to another buyer. The warning was upH@&ld.

2.1.2.3 Strive to ensure that the seller proviagdsrimation

The next obligation laid down in 16 § is to enstin&t, prior to the sale, the seller provides
such information with respect to the property ay tmaassumed to be of importance to the
buyer, as well as to ensure that the buyer inspketproperty prior to the sale or is afforded
an opportunity to inspect the property. This is omon practice among brokers today and is
done by asking the seller to fill out a form, desihg any defects on the property known to
them®® In the eventuality of a court dispute or discipliy proceeding before the Board of
Supervision of Estate Agents, this is an excelleay for the broker to prove that she has
fulfilled her obligations® Thus, the form serves two ends.

The obligation to urge the seller to disclose athwn defects on the property is not
completely unproblematic. It is of vital importanicekeep the legal relation of the broker to
the contracting parties separate from the reldietween the contracting parties themselves.
The latter is regulated, apart from the sales eohtby the Land Code which stipulates a
quite stern obligation for the buyer to inspectpheperty prior to the sale. Under 4:19 of the
Land Code, the seller is not liable for defectd thauld have been detected through a diligent
inspection. It is of no consequence whether areicispn has actually taken place; it is
sufficient that the defect in question would, aheacould have been detected if such an
inspection had in fact taken plaCeThus, the main responsibility concerning defestslaced
on the buyer. The seller, on the other hand, i€und general obligation to disclose such
defects as can be detected through a diligent atigme The merits of this can of course be
discussed — though such a discussion is outsidecthyge of this study — but it is, nonetheless,
established law and equilibrium of sorts. Now, whér§ of the EAA places an obligation
upon the broker to urge sellers to disclose akdkst with no respect to the provisions of the
Land Code, this equilibrium is disrupted, in preetif not at law. Judging by the legislative
history, this may not have been intended — inddedmatter may have been overlooked — in
the legislative process.

2.1.2.4 Strive to ensure that the buyer inspeagtoperty

The third obligation laid down in 16 § is to striiceensure that the buyer inspects the
property, either himself or with the assistanca pfofessional examiner, prior to the sale.
This is an important provision due to the sterngation laid down in 4:19 of the Land Code
for the buyer to inspect the property. Thus, thaker is required to explain to the buyer the

% By decision 6082-07 of 21 September, 2007, theeMafe Administrative Court of Stockholm has dedide
that it will try the case in substance. As of 14ulry, 2008, the case has not yet been tried.

%9 »Fragelistan”.

O This point is also argued by Melin, at p. 199-200.

"L Grauers, Folke, pp. 204-218.

2 Melin, p. 199. This applies, however, only to mgyihe seller to disclose defects. The Home Owigrsh
Commission voiced the opinion that it was not appaie to give the broker obligations that inteefiin the
relation between buyer and seller; SOU 1981:10208.
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extent of his inspection obligation, and urge hininispect the property. There is no general
obligation to urge the buyer to hire a professia@aminer, merely to inspect the property.
This is perhaps not optimal given that many - if most - buyers lack the necessary technical
know-how to satisfy the requirement of 4:19 of tamd Cod€’> However, since the broker is
required to be observant of the needs of the iddadi buyer, it may often become necessary
all the samé?

At times it becomes impractical, for some reasoarather, to inspect the property prior to
the signing of the sales contract. This may fomgxa be the case where the buyer wishes to
hire a professional examiner but cannot find one whavailable before the determined date
for the signing of the contract. As will be desedband discussed below (2.1.3), in such
circumstances it is possible to solve the situabypmeans of an inspection clause in the sales
contract. However, 16 § requires the broker to tingebuyer to inspect the propepsior to

the sale. Since the signing of the contract igumséntal in accomplishing a valid and binding
contract in the conveyance of real estate or teoanership apartments, the provision cannot
possibly be interpreted in any other way than thatnspection is normally expected to take
place prior to the signing of the contract. Consedly, the Board of Supervision of Estate
Agents pointed out i2006-08-23:%hat it is not in accordance with sound estateege
practice to recommend the buyer to inspect afeestieunless this is justified by the
circumstances in the individual caseather, the broker should strive to ensure that
prospective buyers are afforded the chance to aispe property prior to the sale and, where
necessary, perform a technical examination. This pvasented as the position of the Board;
however, no warning was issued in the case at hidr@lsame declaration was mad@@96-
08-23:6 but in the absence of sufficient evidence no warmwas issued.

2.1.3 Assisting in the Contract Phase — 19 §

A part of the broker’s work that is receiving eveore attention is the task of assisting the
parties in the contract phase of the transactids.dlso without a doubt one of the most
knowledge-demanding tasks and one that is creptimigiems for brokers. The Board of
Supervision of Estate Agents has issued warningsuomerous occasions to brokers failing in
this respect (see below). The statutory basiseigdtiowing. 198 of the EAA requires the
broker to strive to enable the buyer and selleeéxh agreement with respect to issues that
must be resolved in connection to the transactiothe absence of an express agreement to
the contrary, the broker must also assist thegmaiti drawing up the necessary documents.

What then, does it mean to ensure that the patitess agreement in matters that must be
resolved in connection to the transaction? Is therheck-list that must be satisfied? Do real
estate sales contracts always have to look the,saitiethe same clauses? The answer is of
course no, and it is precisely this that is cutyetieating problems for brokers as well as
buyers and sellers. The legislative histoajls for the broker to be “active and observant”
with regard to matters that must be resolved imeoction to the transactidi This means

that the broker cannot merely use standardizedrdents with no accord paid to the
particular needs of the parties to the currentstration. Instead, the broker is required to use
her full professional knowledge and experienceafeguard the particular needs of the buyer
and the seller. It is of utmost importance to drgcontracts that adequately reflect the will

3 Melin, pp. 200-201.
" This follows, if nothing else, from sound estageracy practice as laid down in 12 §.
5'SOU 1981:102, p. 208; prop. 1983/84:16, p. 41.
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of the parties. It is thus not sufficient to usanstardized documents available from different
legal services. A clause that does not reflecititieof the parties must be amended or
erased?®

Unfortunately for the broker, it gets more comptézhyet. The broker is a professional within
the field of real estate whereas the typical bayet seller are laymen. As such, the latter two
may not know “what is good for them”. In situationbere the broker can tell that one of the
parties will need a certain type of clause, the&kbraannot sit idly watching but must instead
counsel the parties and urge them to considenaiaol There is case law from the common
courts as well as disciplinary rulings in both #tministrative courts and the Board of
Supervision of Estate Agents, to illuminate thejscib

The cumulated proceedingsMiA 1997 s. 1271 and Il , concerned two cases where the
buyers were in need of a mortgage to finance tiespective purchase. In case |, the broker
inquired as to the personal finances of the buykg answered untruthfully, claiming a

higher income than she actually had. The brokeitfelas in order and that the buyer would
not have troubles getting a loan. In case Il, thekground was almost identical with the
exception that the buyer did not give false infaiiorato the broker. In both cases, the buyers
were denied financing. In both cases, the sellergwentitled, under 4:13 of the Land Code,
to indemnity for damages incurred since the bugded to make payment. The buyers
proceeded to sue the respective brokers for neglegelThe Supreme Court found that, in both
instances, the broker was required by law to f@aesel prevent the situation and to suggest
that amortgage clausée included in the sales contract. Both brokenewerefore found in
breach of the EAA; however, the broker in case $ wat found negligent since the buyer had
in fact misled the broker as to her financial statn case I, the buyer was awarded damages.

Inspection clauseare another type of clause that has become pojpulaal estate sales
contracts. Normally, the buyer should inspect ttoperty prior to the sale. 4:19 of the Land
Code and, in the case of tenant-ownership home§,d@he Sales A&, assume that the
inspection takes place prior to the signing ofghkes contract. However, at times this
becomes impractical for the parties; a typical eplens where the professional examiner is
not available right away. In such cases it is giedb include an inspection clause in the
sales contract, whereby the buyer is affordeditie to terminate the contract, without
incurring damages, should the inspection reveatesyatable defects. This has been
particularly common practice in the last few yeduse to the hot real estate market where
transactions are swift and the prospective buyersrany. Buyers wishing to inspect the
property before signing the contract may find thelvss surpassed by competit6ts.

The problem with inspection clauses, as indeedesase with all types of clauses, is to
formulate them properly. Merely including the rigippesof clauses in the sales contract does
not satisfy the requirements in 19 8. The saidsdaunust also edequatein more than one
sense. To begin with, the clauses must be cleauaachbiguous so that the parties
understand them, in order to prevent future disputefact, preventing future disputes
between the buyer and the seller is one of the maiposes of 19 & Unfortunately,

* Melin, p. 224.

" SFS 1990:931.

8 Reports from the last quarter of 2007 indicaté giwes have begun to decrease. How this willcffehavior
on the market remains to be seen.

" Prop. 1983/84:16, p. 41; see also the variousdoases cited in this section where this is eiffzet of the
decisions or mentioned abiter dicta
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satisfying this requirement has proven difficult bvokers, as is attested to by the case law of
the administrative courts and the Board of Supamisf Estate Agents.

The requirement that the clauses in the salesaxtrte clear and unambiguous can in turn be
divided in two sub-requirements. Firstly, the bnokeustactively pursue thesgulation of all
matters that may be deemed to be impoiitatiie transaction at hand; failure to do so may
cause uncertainty as to the interpretation of these or the contract as a whole. This may
seem to have been made clear above, but it is tanidio stress that merely adding e.g. an
inspection clause does not in itself resolve abpgms involved with the inspection and the
seller’s liability for defects. The lack of an erps, written agreement often gives rise to
unnecessary disputes or — which could be seenemsvearse — be prejudicial to one of the
parties since the lack of proof may cause thernge h dispute they should rightly have won.
Secondly, thevording of the clauses must be clear. Again, inspectiansgs may serve as an
example. Now, one difficulty involved in such auda is how to define “unacceptable
defects”; i.e. what defects should give the bulerright to terminate the agreement.
“Unacceptable” is probably unacceptably vague!

Regarding the requirement to actively pursue tgelegion of all relevant matters, the sales
contract in casé45-068° before the Administrative Court of First InstarafeéStockholm
included an inspection clause tif@ted to specify what formalities the buyer shoalzserve
when terminating the contract, or which party wadécide whether the defects on the
property amounted to more than the set thresholb@00 SEK. The broker was given a
warning by the Board of Supervision of Estate AgeAppealing to the Administrative Court
of First Instance, the broker argued that therelwh no doubts or discord between the
parties as to the meaning of the contract cladgescourt did not refute these arguments but
rather summarily concluded that the contested elass unclear and that the failure merited
a warning. The decision of the Board was upheld.

As for the case law of the Board of Supervisioestfate Agents, the broker 2005-02-23:6
had assisted in drawing up a sales contract whdges§ipulated that the validity of the
contract was conditional upon the buyer receiviagmpssion to keep three horses on the
property. Unfortunately, the contract gave no infation as to by whom this permission
should be granted. There was also no stipulateel liimitation for the clause. The Board
issued a warning. 18005-03-16:8the sold property had a fireplace. The buyerch&re
chimney-sweep who inspected the fireplace and ésanenjunction banning the owner to
make use of the fireplace. The buyer and sellexexjthat the seller was to pay for the
reparation of the fireplace, whereupon the chimswgep was to perform a new inspection
and annul the injunction; this was all includedith5 of the sales contract. However, there
was no stipulated deadline for the seller’s obiayet; nor did the contract specify the
consequences should the seller fail to perfornothigiations. According to the broker, the
parties had an orally agreed deadline (which, a#lyyrthe seller failed to observe). The
Board issued a warning on account of the lack et#jgity, and added as abiter dictum
that it is important that the broker discussesctiraditions of the contract with the parties.
Similarly, in2005-11-16:2the sales contract included a clause that impaseabligation on
the seller without specifying the consequencesbfibiding by it. The Board noted that this
is unsatisfactory but refrained from issuing a virgnIin 2006-08-23:1the inspection clause
failed to specify which party was entitled to assé® costs to repair the defects revealed at
the inspection. It also failed to specify how andvhom the buyer should address an

8 Ruling of 30 June, 2006.
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invocation of the termination right. The Board isdwa warning on both accounts. The
inspection clause iB006-09-27:4also failed to specify who should assess the repais; in
this case the Board went no further than to paintieat professional examiners normally do
not calculate the repair costs. However, the sdmese also conferred a right on the seller to
decide whether they wished to repair the defecteraninate the agreement, without
specifying any time limit. The Board issued a waghon this account instead. 2006-09-

27:6 the inspection clause did not specify any timatlmor how or to whom the buyer should
announce that they invoked the right of termingttbie broker was given a warnir)06-
10-25:9concerned an inspection clause that entitledeherso decide whether to repair the
defects or to terminate the agreement, withoutigpeg any deadline for this decision or
how it was to be announced. The broker was givearaing.

In rare cases, uncertainty can be the effect dfidieg unnecessary clauses in the contract. In
the aforementioned006-10-25:9 the sales contract included a mortgage clausevidms
unnecessary since the buyer had secured a loartgtize signing of the contract. The Board
found that including the mortgage clause under sirclimstances gave rise to unnecessary
uncertainty as to the validity of the contractuiag a warning for the mistake.

As to the wording of the clauses, c4683-05" before the Administrative Court of First
Instance of Stockholm concerned an inspection elguanting the buyer the right to

terminate the contract should the inspection regtefdcts whose repair cost surmounted
3,000 SEKunless the seller agreed to indemnify the buyecash, for the part of the repair
costs that surmounted 3,000 SHKe wording was deemed unclear and likely to eaus
disputes; among other things, it failed to speaifyeadline for the seller to announce whether
they would indemnify the buyer or let the contraetterminated. The Board issued a warning.
The broker appealed to the Administrative CourfEio$t Instance, arguing that the contested
inspection clause had been drafted by the legaisalwf her broker association, and citing
the court case RA 2002 ref. 30 to support the natiat a broker following the counsel of her
lawyer could not be held responsible. The coudateid the argument and held that the broker
bears full responsibility and liability for the wiing of contract clauses. The broker further
argued that the contested clause was not unclediraatd that it was evident that the seller's
deadline must be interpreted as identical to thebs deadline to terminate the contract. The
court rejected this interpretation and criticized broker for failing to specify a deadline in
the clause. The court further found it unsatisfactbat the clause afforded the buyer the right
to appoint the inspector and that this inspect® twaassess the repair costs; the broker was
criticized on this account as well. Other than tha court found the clause to be clear and
well-balanced in substance. The warning was resdfidith doubt”, but two members of the
court — including the presiding judge — issuedsaeinting opinion arguing for upholding the
warning.

Case23380-05% concerned an inspection clause that had giverigiaadispute between
buyer and seller where the latter refused to adbeptormer’s termination of the contract.
The clause afforded the buyer the right to terneithé contract should the inspection reveal
defects of which the buyer had not previously heérmed and that were not sutds may

be expected given the age and state of the prdpéertye Board of Supervision of Estate
Agents issued a warning on the ground that theselaxas unacceptably unclear and likely to
cause disputes. The broker appealed to the Admatiist Court of First Instance, who

81 Ruling of 16 December, 2005.
82 Ruling of 20 December, 2006.
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likewise found the clause unclear, the assessmgpbsted by the fact that a dispute had in
fact arisen with respect to the said clause. Thetegpheld the warning.

The sales contract in ca286260-08° included an inspection clause that gave the seiter
right - in the case the buyer’s inspection shouldaver unacceptable deviations from the
specified standard - to repair those defects v thtin the day of possession. The buyer, in
turn, was required to announce whether they wisbéavoke their right to terminate the
contractwithin three days upon the seller’'s announcemeattttrey would not repair the
defects Since there was no specification as to whendhershad to make this announcement,
it could not be deduced from the clause what deadhe buyer had to observe. The Board
issued a warning. The broker appealed to the Aditnative Court of First Instance, arguing
that, while the clause may have its faults, it Wessresult of a conscious and responsible
choice between a clear but substantively lessfgatisclause on the one hand, and a less
clear but substantively more satisfying on the otRending a compromise between these
conflicting interests is not easy, and brokers &haot be punished for it making the same
type of choice lawyers make. The broker furtheuatgthat the contested clause was not
unclear since it was natural that the seller wanddequired to make their announcement
“within reasonable time”. The court rejected thasguments and held that the broker is
required, in the interest of preventing disputesvben buyer and seller, to write clauses that
are clearly worded in order to be indicative adw their subject matter is regulated. The
court shared the Board'’s view that the clause gstjan was vague and unclear in several
ways and that it merited a warning. The Board’'ssies was upheld.

The inspection clause in the aforementioB886-09-27:4was generally incoherent and in
parts incomprehensible. In addition to what hasibeentioned, it stipulatedhter alia, that

the technical inspection of the property was t@tplace no later than 19 April 2006; at the
same time, the deadline for any claims from theebwyith respect to the said inspection had
to be raised no later than 16 April 2006. It alspudated that if the inspection should reveal
defects, the reparation cost of which amounteddterthan 80,000 SEXK the buyer was
entitled — provided the defects were not such “toatid have easily been discovered or that
the buyer would have had reason to expect gives,“sigte, or pric& — to demand that the
seller repair the said defects. The seller, orother hand, was entitled to decide whether to
repair the defects or terminate the agreementeMan a very thorough examination can yield
anything that resembles a clear-cut interpretaticsuch a clause. This can be overtly
detrimental to the contract as a whole; it doe&ingtto prevent future disputes but rather
quite the opposite. Therefore, the Board of Supeiof Estate Agents issued a warning to
the broker in question. It should be noted thatcthese in question is in fact horribly worded
and quite difficult to grasp on a purely semargieel; however, the Board quite rightly based
the warning on the aspect that vea®rtly detrimental to the interpretation of the contract.
2005-09-28:4concerned another inspection clause, which gavéulyer the right to
terminate the contract should the inspection resletdcts “of which the buyer ha[d] not been
informed, or which the buyer ha[d] reason to exggetn the age and state of the property”.
The broker explained that the seller had inforntedituyer of a number of minor defects
prior to the sale. The termination right was meargpply to anyseriousdefects the seller

had not already disclosed. The Board rejected fiblecld's arguments and held that the clause
was open to virtually any interpretation and thksly to give rise to further disputes. It is

8 Ruling of 5 February, 2007.

8 Two “basbelopp” in the meaning of the Social Sigukct (SFS 1962:381). Symptomatically, there was
reference to the statute, nor any other specifinadf the sum, in the clause.

% The age, state, and price of exaetlyat was not specified in the clause.
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easy to concur with the Board: defects “that thgelbinas reason to expect given the age and
state (sic!) of the property” is not only more ttealttle vague, it is also arguing in a circle.

Further, the broker is required aatively promote an appropriate and acceptable camit

This is of course very sensitive since the propsalg is a contract between the buyer and
seller. The broker has no right to override the @fithe parties and should therefore as a rule
not interfere in substance. However, as has beele iwlaar, the broker is required to be
active and observant and foresee the needs ofitties This may involve interfering to
some measure in negotiations 2005-12-14:4the parties had signed the sales contract on 6
September 2004. The contract included an inspectarse granting the buyer the right to
inspect the property and to terminate the contradater than 16 September 2004. Problems
arose when the buyer could not find a professieraminer available before the"™20rhe
broker admitted being contacted on 14 Septembéndpuyer who wanted the time

limitation in the sales contract extended. Thers,Wawever, no contact between the broker
and the seller. On 24 September the buyer annouhaéghe unilaterally terminated the
contract. On the #7the broker contacted the seller who refused togidbe termination of

the contract, on the ground that the buyer hadedifise deadline. A legal dispute between
the parties followed. Citing the legislative higtSr the Board noted that the broker is
required to act diligently to prevent disputesnat acting upon the buyer’s request for a
prolongation of the deadline in the contract, thekbr had failed to meet her legal
requirements and was given a warning. An imponpairit about this case is that the warning
was issued, at least in part, for not trying tospade the seller to agree to a prolongation of
the deadline, which is a form of interference ibsgance. Similarly, in the aforementioned
2005-03-16:8the broker was given a warning, in part, fordeglto safeguard the interests of
the buyer; according to the Board, the broker ghbale actively pursued an agreement that
specified the consequences if the seller failatid¢et their obligations. 18005-06-15:4the
Board issued the warning, in part, because theeanahspection clause was likely to render
the buyer’s termination right practically usele&glausible interpretation is that the broker is
required to interfere with the will of the partiebere necessary in order to prevent disputes.
Interestingly, in2005-01-19:3the Board asserted that, because of the impgyrtiale, the
broker cannot be required to remind the partiesxafting deadlines or in any other way
actively seek to affect the transaction after tlescontract has been signed. This would
seem to contradict the other cases. However, inghgsame decision the Board concluded
that the brokeis required to act if the progression of the transscshould make it necessary
to reach further agreements or amend the previaighed contract. 18006-10-25:9the
inspection clause stipulated that the inspecti&a fdace no later than 3 June 2005 whereas
the buyer’s deadline for invoking the clause — \amequired that the buyer deliver to the
seller a copy of the inspection report — was ohtgé days later. The Board pointed out that
the time limit was rather short and that the brakeequired to design inspection clauses in
such a manner that the buyer is afforded enough tinhire an examiner and get the report
back; however, no warning was issued on this adcoun

The cited decisions should not, however, be ingteat as a green light for brokers to adjust
their compliance with the EAA in every individuase. In cas20385-06’, the broker had
written an inspection clause that afforded the baydy one day in which to obtain the
inspection report and give announcement to thersdlhe Board pointed out that it is
virtually impossible to receive the report, analjizenake a decision, and announce to the
seller in such short time. The clause was thergiaaetically useless. The Board issued a

8 Prop. 1983/84:16, p. 36 compared with prop. 19894/, pp. 75-76.
87 Ruling of 30 October, 2006.
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warning. Appealing to the Administrative Court ofgt Instance, the broker argued that the
buyer in the individual case had extensive expegemith real estate transactions, and that
the broker had thus concluded that the — admittslatyt — time of one day would be enough.
The broker further argued that the parties agreallyahat the deadline could be extended if
necessary; this was subsequently done. The codrtheg whatever agreement the parties
may have entered orally was immaterial, and thatthuse in question had not been worded
in a way that was acceptable under the EAA. Th&darbad thus failed to safeguard the
interests of both buyer and seller, as well agéwvdip a clear contract clause. The warning
was upheld.

As indicated above, the broker must ensure thapaingesunderstandhe contract and its
implications. There is no formal requirement in BE®A as to how this is to be accomplished.
However, in the aforementioned ca2@95-01-19:32005-03-16:82005-04-13:22005-06-
15:4, as well as ir2006-08-23:6and2006-10-15:3the Board stressed the importance that the
broker discuss the contract and the conditions@titansaction with the parties. Also, the
requirement to pursue an agreement between thepuwaith respect to all relevant matters
must by any reasonable standard be interpretedcasrpassing a requirement to ensure the
parties understand the said agreement. In a wisyctlld be construed as a part of the
counseling requirement laid down in 16 §, sincé finavision requires the broker to give the
parties advice and information that may be of ingraze with respect to the transaction (see
above 2.1.2). It cannot possibly be called equetainid in accordance with sound estate
agency practice to persuade the parties to enteeagnts they do not comprehend. The
same applies tootregulating a certain issue. The broker must enthatethe parties
understand the implications and the importanceaéhing an express agreement on
important issues; s&06-08-23:1 Thus, it is safe to conclude that the brokerdras
obligation to discuss the transaction with theiparand to ensure that they have understood
the contract, its clauses and their implicationswHhis is to be done is left up to the broker,
as well as the level of assistance each buyerller seay need.

In the interest of preventing further dispute, bineker is further required twocumenthe
agreements between the buyer and seller, or aettydeast actively persuade the parties to
document them. In ca$89-06° before the Administrative Court of First Instande o
Stockholm, the parties had agremdlly that the buyers would remunerate the seller forgoe
allowed to take possession of the purchased temamérship apartment earlier than was
stipulated in the sales contract. A dispute aroskthe seller lacked evidence of the details of
the agreement. The Board pointed out that the breikeuld have pursuedmitten

agreement between buyer and seller on the matigisaued a warning. The broker appealed
to the Administrative Court of First Instance, waubscribed to the view taken by the Board
of Supervision of Estate Agents, that written doeatation prevents disputes and that the
broker is required to pursue the written documémtatf all agreements. The warning was
upheld.

The Board of Supervision of Estate Agents caméesstame conclusion in the

aforementioned cas@905-01-19:3and2005-06-15:4 though the documentation itself was
not the main issue in those cas&¥5-12-14:1concerned the purchase of an empty house lot.
The lot had a large hole in the ground, and thégsaagreed orally that the seller was to pay
for its filling so that a house without basemenilddoe erected on the spot. Upon inspection,
the buyers found that the work had been executgligeatly (the merits of this was not clear

8 Ruling of 31 May, 2006.
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but it was the position of the buyers). The parties agreed — again, orally — that the buyer
would assume the seller’s rights and obligatiothenagreement with the hired comp&hp
dispute followed where the seller gave testimofgimang that there had never been an
agreement whereby the seller promised to pay ®filing of the hole® The broker,
however, admitted before the Board that there hdddt been an oral agreement to that
effect. The Board issued a warning on the grouatittie broker should have pursued the
documentation of the agreement2B06-10-25:3 the inspection clause stipulated that the
buyer was to perform a measurement of radon opriberty, without specifying a deadline.
The broker contended that the parties had agresly on the subject; the Board pointed out
that the broker should have ensured that the agnetewas made in writing but refrained
from issuing a warning.

Finally - and this is where things really starg&t complex — the clauses and the broker’s
activities with respect to 19 §, as well as alne&rything else the broker does, musirbe
accordance with the impartiality rule in 12 8his means that the broker must ensure that the
needs of both parties are met by the included eludow, then, can this be reconciled with
the obligation to observe the needs of the pastessuggest contract clauses, in situations
where such a clause works to the advantage of foite garties, to the detriment of the

other? There is no simple answer to this.

Case28148-08" before the Administrative Court of First Instammecerned the sale of a
tenant-ownership apartment. The parties agreed thgoprice 710,000 SEK, but the contract
also included a clause requiring the seller tothayfees to the tenant-owner association for
10 months, which would amount to 80,150 SEK. Thisitson had been suggested by the
buyer in order to get a loan; the real sales pias in fact 629,850 SEK. The broker was
issued a warning by the Board of Supervision ohtesfgents on the ground that the clause
unduly favored the interests of the buyer, to teiiohent of the seller whose tax cost for
capital gains was likely to be calculated on thghbr sum of 710,000, thereby causing the
seller to incur higher tax costs than should haentthe case. The broker appealed the
decision and arguedter alia, that the contracting parties had made a sepagagz=ment and
that she had included it in the sales contractilés deemed invalid under the Tenant
Ownership Act? The parties were perfectly aware of the reasodsraplications of the
chosen solution. The court rejected the brokegsiiarents and upheld the decision of the
Board.

It is of course impossible to draw far-reachingauosions from one lower-instance court
case, but the cited case makes it abundantly tlaathere is a limit to the broker’s
possibilities to assist one party to the detrinwdribhe other. The case concerns a situation
where the seller suffers, or is more than likelgudéfer, damage in the form of higher capital
gains tax costs. This consequence, which is weélliwihe range of what the broker is
required to foresee and prevent, is impossibletomcile with the requirement in 12 § to
safeguard the interests of both parties. It is@ging to note that the Board did not mention
the possibility that the broker was in breach afdient-agent agreement; it cited only 12 and

8 It is another point entirely that this type of egment is null and void since such an agreememiotduind the
hired company.

% Again, the merits are not clear and it is therefioot possible to conclude whether the testimomgiitited
perjury.

°1 Ruling of 29 May, 2006.

%2 SFS 1991:614.
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19 88 of the EAA. This is an indication that theide®n would have been the same had the
buyer been the injured party.

2.1.4 The Level of Expertise of the Broker

It has been established that the broker is requuyetb § to give advice, including legal

advice, to the contracting parties. It has likewisen established that the broker’s obligation
in 19 § to strive to ensure that the parties reggkements on important issues requires her to
be active and observant and document the agreemeqsrly so as to prevent future
disputes. It goes without saying that performingsthduties requires some level of legal
expertise. A question that remains to be addre$smdever, isvhat level of expertiste

broker can be expected to possess.

The question of the broker’s level of expertise aera one of the most elusive aspects of the
whole EAA. The few statements on the matter inrédevant sources are tentative at best. In
its 1981 report, the Home Ownership Commission kawied, while discussing the broker’s
role in the contract phase, that the broker confturally” not be expected to give in-depth
legal advice concerning the contract cladééihe statement was made without further
reference and seems rather to appeal to somefsmmnonon sense. Yet the Commission
asserted that in residential real estate convegatioe broker is usually the only person with
the necessary insights as to what steps must ba takd what issues need to be settled with
respect to the transaction. Thus, held the Comarissine broker is an expert the parties
should be able to trust. The statement is ambigaaodsnconclusive: on the one hand, it is
asserted that the broker must be expected to mr@sdistance in drawing up the necessary
documents and explaining their contents to thagmrOn the other hand, it is likewise
asserted that it is sufficient that the broker givehort account of the relevant clau¥es.

The subsequent legislative history of the 1984 Eid\not provide any further insight except
the aforementioned statement that the broker witteeinto decline to answer a question
concerning e.g. taxes, if she felt it was beyondskéls (see above 2.1.2). That statement has
not been contested since, which has led to thewrusituation where the broker is not
required to give legal advice but will be liable feegligent counsel. Meanwhile, as is evident
from the foregoing, the case law surrounding th&raet-engineering provision in 19 8§ has
become ever stricter. Here, the broker is expectgerform highly qualified legal tasks in
drafting the necessary contracts. She cannot retandardized contracts since she is liable
if the contents of the contract do not meet thalaexd the parties. Further, the broker is
expected to foresee these “needs” and cannot matlide clauses the parties have
explicitly requested. These requirements, whosstexce is hardly to be contested, are not
consistent with the statements concerning legakadindeed, the case law concerning 19 8§
not only bluntly disregards the notion that thekamoneed not provide legal advice; it makes
it obsolete, since the broker’s obligations witepect to contract engineering clearly
constitute legal advice.

It is no exaggeration to assert that this congt#tat major shift in the legal demands on the
broker. An important question is how this shift kbtake place. There are presumably several

% 50U 1981:102, p. 208.
** |bid.
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contributing factors, but three are of particuraportance. Firstly, the change did not occur
overnight but rather incrementally over two decaties saw two new brokerage statutes.
Both these statutes have stressed the importarezseflaw and business practice in the
interpretation of its provisions. In part, the chartan be seen as a natural evolution.

Secondly, the inconsistency is not new. While tB@&11lreport proposed that the broker be
required to explain the meaning of important carttcdauses, the authors immediately
pointed out that this should “naturally” not bedimreted as an in-depth legal presentation.
It is possible, indeed even likely, that this amiitig has never been perceived as double
standards but rather as separate issues. On theodethe broker is expected to provide
counsel concerning contractual matters with resjuettte property sale. On the other hand,
the she is not required to give advice beyond t@e of what one might expect from a real
estate broker. The problem is, the limits of tlwaipe are anything but clear. This leads us to
the third factor.

Thirdly, a minor revolution occurred on Januafy 1999, with the introduction of a
mandatory two year university education for brok&isce then, all prospective brokers must
fulfill the two year education requirement, incladinter alia courses in contract law, real
estate law, tax law, economics, business admitistrereal estate valuation, and psychology.
The requirements were amended in 2005 to includegar portion of law courses than
before; however, the two year requirement was heted®® The introduction of a mandatory
university education is of course bound to affbetéxpectations upon brokers; a person who
has passed university courses in real estate laweesonably be held to a higher standard
with respect to contract clauses than a persorowitiuch training. However, brokers who
were registered at the BSEA before the introduabibtine new rules, and who for the most
part lack formal training in law, are still activEhe law does not distinguish between the two
categories, and neither the BSEA nor the adminigg@ourts have made an issue of
education levels when discussing the obligatiorth@foroker. Nevertheless, the level of
education remains an important factor in any seraitempt to assess the broker’s
obligations. This is doubtlessly a question thasnie explored further in the future.

2.2 The Impartial Intermediary

As should be abundantly clear at this point, the@sh broker is expected to act as an
impartial intermediary. The spontaneous, at-a-gdanterpretation of this is that the broker
must see to the interests of both seller and biWaile this is of course true, it is not a very
precise description of the concept. As will be showthe following, at a closer look, the
impartiality rule in the EAA is not so much a riged down in one clear provision, but rather
a principle of law based on specific obligations kdown in four different provisions. In the
present section, these provisions, these elemamtg dife and shape to what is referred to as
the impartial intermediary, will be examined andadissed. The subsections follow the
provisions in the following manner:

» 12 § Safeguarding the interests of both parties 12.
» 15 § Prohibited to represent either party (2.2.2);

95 |1hi
Ibid.
% 6 § REAA; 3 § of the Real Estate Agency Ordinaf&eS 1995:1028); KAMFS 2005:3.
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» 13-14 88 Maintaining the independence and integritthe broker (2.2.3);
o 13 § prohibited to purchase the property
o 13 § prohibited to cater to relatives
0 14 § prohibited to trade in real estate
o 14 § prohibited to engage in other activities tihay affect the broker’s professional
trustworthiness.

2.2.1 Safeguarding the Interests of Both Parties12 §

12 8 EAA requires the broker to perform her servisith due care and in accordance with
“sound estate agency practice”, all the while sadéeding the interest of both the buyer and
the seller. This is the basic statutory foundatibthe impartiality principle. The
rule/principle itself, however, is of older origifhe Home Ownership Commission
suggested, in its 1981 report that was one ofdbadations of the 1984 EAA, a provision
requiring the broker to give both parties all nesegg advice and information and, as far as
possible, to safeguard the legitimate interestotii iparties. According to the commission,
such a rule would not be novel but merely a codifan of customary law and common
practice, since the rule originated in thd' téntury. The commission likewise cited the
Brokerage Ordinance of 1720, where it was stipdl#tat the broker must not “deceitfully
serve one of the parties to the detriment of the” In the end, no such provision was
introduced in the EAA of 1984. Whether and to wéngent there was an impatrtiality rule
before the 1995 EAA is not entirely clear; howevbat is a piece of legal history that will
not be discussed further here. Suffice to sayttieatule exists today.

The impartiality rule is not limitless; the wording 12 § expressly delimit the obligation to
safeguard the interest of both parties to “soutatesgency practice”. Thus, where
compatible to sound estate agency practice, ibssiple for the broker to focus on the interest
of one of the parties to a greater extent. Thisset® have been foreseen by the Home
Ownership Commission who suggested that the bio&eequired to pay accord to the
legitimate interests of both partigsthe extent this is possiblEhe wording implies that there
are exceptions, and indeed there are.

There is one fundamental problem with the impatyiaile, namely the inherent asymmetry
in the party constellation buyer/broker/seller. @héhe parties — again, in Sweden almost
exclusively the seller — hires the broker to fincoainterpart. The broker has a contractual
relation to this party, meaning in turn that she bantractual as well as statutory obligations
towards them. An important contractual obligatistthie general principle of loyalty between
contracting parties. This double relation, in turreans that with respect to her principal, the
broker will be liable under contract law as wellths EAA for any negligence in the service
performance. It seems only natural, then, thabtb&er would, at least in some aspects, show
greater loyalty towards her principal. For instgribe seller hiring the broker will typically
want as high a sale price as possible for the ptypp@ contrast, and quite naturally, the
buyer will want as low a price as possible. Whibbwdd take precedence? Given the double
obligation towards the seller, it would seem sdedib allow the broker to lean towards the

97 SOU 1981:102, pp. 190, 200-201, 208, and 244-8d&:also Melin, p. 147.
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seller. This is all the more so given that brokessally charge a commission and therefore
share the buyer’s interest in getting a highersspiiee®®

The lawgiver has taken note of this and the letiv@aistory makes it clear that the sales
price is one instance in which the broker is alldw@ make an exception from her
impartiality and lean towards her princigalCuriously, the lawgiver justifies this with the
assumption that buyers in general do not expedbitbieer to be neutral with respect to the
sales price (!). The wisdom in this assumptiorefsfor the reader to decide. Melin goes as
far as asserting that the broker is not ailgwedto act partially in favor of her client, but
alsorequiredby her contractual obligations to do’8®6While on a conceptual level it is easy
to sympathize with this view given the double relatbetween seller and broker, it is,
unfortunately, not as easy as that.

The problem lies in determining the scope of theegtion. According to the legislative
historyit applies to “purely commercial considerationskagtly what are these? The sales
price is without a doubt such a consideration,tbetsales price is ultimately the function of
other aspects of the brokerage services, nottleastontract negotiations. For instance, a
liability shield will typically bring down the sadeprice (provided the buyer understands the
clause, which we must assume since the brokegisrezl under 19 § to explain i‘ﬁ? Are the
negotiations and drawing up of contracts such “cenumal considerations” that are exempt
from the impartiality requirement? The law is notieely clear on this point, a fact (among
others) that has made Zacharias to question thissoéthe rule altogethéf? Melin offers a
possible solution in the interpretation that the &lows the broker to take her principal’s
party with respect to clearly visible and easilyngwehensible contract clauses, of which the
sales price would be a perfect example. With resjgemore complex issues, however, such
as for instance liability shields, the broker iguiged to exercise full impartialitf’> There is
much to be said for such an interpretation. [Héscthat 12 § calls for impartiality except in
certain instances. Such instances must be welhel@i@nd clear, and therefore a line must be
drawn somewhere.

In sum, it seems that there is no general consasstesthe scope of the impartiality rule. Is
there, then, no way to elucidate the requiremeht2 ? The matter gets all the more
complex since there is no legal definition of imtzity or, more to the point, what it really
means to “safeguard the interests of both thersatid the buyer to the extent required by
sound estate agency practice”. What seems famdygsitforward in theory becomes more
elusive when it comes to establishing boundariaswlork from a legal and practical point of
view. Nevertheless, we must make the attempt.

To begin with, the impartiality requirement applhieihin the limits ofsound estate agency
practice The lawgiver was loath to give a specific defontof the term, on the ground that it
is better to provide the possibility to shape thle to fit the needs of society at any given

% Brokers sometimes disagree with this and pointioatt many factors, including the interest in aciui
transaction in order to be able to concentrateem clients, equally affect the broker’s work. Thmparent
incentive to maximize the sales price would themfby the same token, not be as strong as onéeay
inclined to believe.

% Prop. 1994/95:14, pp. 41-42.

190 Melin, p. 149.

101 Melin, p. 149.

192 7acharias, pp. 213-222.

193 Melin, p. 149.
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time }** The Board of Supervision of Estate Agents haseaiaptask to summarize, develop,
and give a practical meaning to the term. It d@elkysvirtue not only of its administrative
practice and case law, but also through the puiicdGod fastighetsméklarsed” which the
Board publishes and continually expands on its iteb¥ The professional organizations,
Fastighetsmaklarférbundet and Méaklarsamfundet, Itiaeie respective disciplinary boards
whose decisions are considered material for soatadeesagency practice. The former is also
one of the principals behind a dispute resolutiodyb™ where unhappy clients can get a
(formally non-binding) decision concerning damaged other contractual matters. Finally,
the organizations themselves on occasion publizhpance their views on sound agency
practice. All of these are considered valid souse® the contents of sound estate agency
practice. It should pose no problem to accept &se ¢aw of the Board of Supervision of
Estate Agents as a source of law since it is argovent agency. The same goes for the
Board'’s published opinion§’ However, the decisions and opinions of privatétiestmay
seem dubious as sources of law. This is partigutarlwhere the organization provides legal
representation when its members answer before dlaedBof Supervision of Estate Agents.
Nevertheless, while the dual role of the organaratiurely does nothing to strengthen the
credibility of its statements, both statements jradttice from private entities can of course
be useful if judged on their merits and used adogiy.

The case law of the Board of Supervision of Esfaents, and in appealed cases that of the
administrative courts, sheds some further lighthensubject. Admittedly, the number of
disciplinary cases before the Board that direatig astensibly concern the broker’s
impartiality in relation to the seller and buyee éimited. The number is, quite naturally, even
smaller in the administrative courts. This is maibécause most cases primarily concern
some specific statutory task. For instance, a wdsze the broker (allegedly) has not
disclosed to the buyer certain information knowihéo about the property directly concerns
16 8 of the EAA and the express requirement toigeminformation to the parties. However,
not disclosing the information to the buyer cardilyabe construed also as failing to abide by
the impartiality rule in 12 8. There are, howewases that directly concern 12 §, and it is
possible to detect a pattern.

Firstly, it is generally not compatible with thepartiality rule to take extraordinary measures
in order to promote a sale of the property. Onérsneasure is to extend loans to either of the
contracting parties. 18005-10-26:7 the broker arranged a short-term loan from hipleyer

to the buyer in a transaction where he had actéaker. The loan made the purchase
possible since the buyer was required to pay ®iptivchased property a week before they
received the purchase sum for their own sold ptgp&he Board concluded that extending
loans to either buyer or seller compromised thédars position as an impartial intermediary,
but found that there were mitigating factors arfdareed from issuing a warning. B003-02-
21:1, the broker offered to lend 30,000 SEK to theeseb facilitate the seller’s acquisition of
a new home. The case, where the loan offer wasabsiyall count among others, led to the
revocation of the broker’s license; however, thalanade it clear that the loan offer alone
merited a warning. I12006-05-10:1the seller was a small company with poor finanédter
the contracts had been signed, but prior to theptetion of the sale, the broker purchased
fixtures and equipment from the seller. The Boarth{ed out that such transactions are

194 prop. 1994/95:14, p. 40.

195 hitp://www.fastighetsmaklarnamnden (@908-04-19).

108 Fastighetsbranschens Reklamationsnamnd (FRiy}//www.fmf.se/frn.htm(2008-04-19).

197 The fact that the Board’s decisions can be appealéhe administrative courts — and the fact thatcourts
do not always uphold the Board’s decisions — miisbarse be taken into consideration.
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generally not conducive to an impartial behaviar, tefrained from issuing a warning, on the
ground that the transaction had apparently notedtethe broker’'s performance as broker. It
is interesting to note that the Board based thetisibn on how the individual broker actually
carried out his commission. As will become appaletow (2.2.3), the same does not hold
true in decisions concerning 14 8. In that sect@mther interesting case concerning loans to
clients will be related.

Secondly, the broker is not at liberty to assiteziparty in a subsequent dispute. As Melin
points out, this follows from 15 § since that pgwn prohibits acting on behalf of either
party°® While at a glance the provision seems sound eneuater all, an impartial
intermediary can hardly be counted as such if sbdeenly acts in the interest of one of the
parties - at a closer range it raises intricatestjoles as to how the broker should act in the
event of a dispute. Typically, as a private perh@nparty in question would be in need of
advice as to possible courses of action, adviceermmng the legal situation, and assistance in
drawing up the necessary documents. As for adwoeearning possible courses of action, it
falls within the requirements of 16 § to give saalvice to either party should they wish it.
This requires some level of legal, technical, andtmnomic expertise, but most cases should
fall within the competence of brokers given theeziycollege education. Due to the
impartiality rule, however, it is of utmost impantze that the broker takes care not to advise
one of the parties to the detriment of the othe&adly how this razor’s edge is to be trodden
is not entirely clear. The same applies to advareerning the legal situation. A typical
example of this is whether a defect on the propaesgsifies as a defect under Chapter 4 of
the Land Code (real estate/land) or the SalestAna(t-ownership homes) and, if so,
whether the seller is liable for the defect. Insthsituations, the broker must of course take
care that she does not give incorrect answerkelfjtiestion is technically or legally difficult,
it is acceptable according to sound estate ageratipe to decline to answer; however,
should the broker answer the question she willdi#d for damages incurred by the buyer or
seller if she answers wrong. The problem with resfimpartiality is where to draw the line
between acceptable, or perhaps even required,eaddien answering a question from the
seller or buyer, and an unacceptable favoring aff plarty to the detriment of the other?

To shed some light on the situation, let us retarthhe example in 2.1.2 above. The broker in
that situation was required to disclose her sugpgio the buyer. Suppose, now, that the
broker also knows that the faulty renovation jobstdutes a defect within the meaning of the
Land Code. Suppose, further, that the defect wbeltnpossible to discover at an inspection
without breaking the tiles and thus damaging tluperty (i.e. enidden defegt and that the
buyer did no such thing and thus did not discolerdefect. Suppose, finally, that after some
time the buyer discovers signs of moisture damagin® bathroom wall and asks the broker
if the seller is liable for the costs the buyerlwitur in order to repair the damages. Now, the
broker knows that the sellexin fact liable for these damages under 4:19 ol tined Code
since the defect was a hidden defect. The buyeasieesd a perfectly legitimate question and
the broker may seem bound — legally as well as ilgoréo answer it. However, answering it
truthfully could be construed as taking the sidemé of the parties to the detriment of the
other.

This formidable manifestation of the Scylla and filbdes is illustrated by the following case
law. In FMN 04-1377-9 the broker had assisted the buyer in drawingagushents to be
sent to the district court in a dispute againstsléer. The Board issued a warning. In case

198 Melin, p. 151.
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7338-01 the Administrative Court of First Instance uphttld Board’s decision to issue a
warning to a broker who had applied for a deedamali of the buyer in spite of the fact that
there was a dispute between buyer and seller the tealidity of the purchase.

By contrast2003-05-28:6offered a far more clear-cut case. In the clieygrd agreement
between the broker and seller included, on thepage, the phrase “[tlhe broker stands
faithfully on the seller’s side”. The Board, cond&d, quite rightfully, that such a phrase in
the agreement was in stark contrast to, and therefearly in breach of, 12 § of the EAA.
Held the Board, the requirement that the brokezgadrd the interests of both parties may not
be deviated from in contracts. However, the Boafthined from issuing a warning on
account of the clause, since there was no evidiratehe broker had in fact acted upon it.

The bidding process has been much debated in Swedidia recently, and one of the key
issues is what obligations the broker has in thatgss. One must bear in mind that the
bidding process is not expressly regulated. It se¢nerefore, a logical conclusion that the
contracting parties are at liberty to determinertiles of the bidding process as they see fit.
The only rules governing the issue is 4:1 of thed_€ode and 6:4 of the Tenant Ownership
Act which stipulate that only written sales contsaare binding. Therefore, perhaps contrary
to popular belief, the broker is neither required authorized to dictate the terms of the
bidding process. This does not mean, however thiedbroker has no obligations at all. The
provision governing the issue is 12 §, meaning tinatroker must act diligently and in
accordance with sound estate agency practice,atadusard the interest of both the seller and
the prospective buyers. The question is how thkdsris to act in order to abide by the
provision.

It is indisputable that the broker must conveynadissages and bids from prospective buyers
to the sellerin the interest of the selleThis follows from the diligence requirement in §,2
and from the contractual relation towards the s€ellbe broker is not at liberty to single out
buyers or bids, even should she deem this to Heeibvest interest of the selféf.The next
guestion, then, is whether the requirement to cpallenessages applies equdtythe

interest of the buyeiThe question is not clearly answered in the EAhe legislative

history. Indeed, in most cases the question is oot the right of the seller coincides with
the interest of the buyer. However, there are inmtsta where that is not the case. Suppose, for
instance, that the seller and broker have discussettrms for the bidding process, and that
the seller has decided that all bids must raisg@taeiously highest bid by at least a certain
interval. Now, this is oftentimes a very practioale since the process could be cumbersome
indeed if bidders were to raise by trivial sumshetame. Suppose, further, that the seller has
made it clear to the broker that he is not intexetgt bids that fail to observe this rule.
Suppose, lastly, that a prospective buyer givemriaiss offer that is more than marginally
higher than the previously highest bid, but nonlegeenot high enough as to satisfy the
interval rule set up by the seller. Is the brolegyuired to convey such a bid, despite the
instruction from the seller? Such a requiremensypposes that prospective buyers have an
independent right to have their messages conveytetseller. The question is whether such
a right exists. Two recent rulings by the Admirasitre Court of First Instance shed some
light on the situation.

In casel4196-07'° the broker had received instructions from théeselot to convey any
bids on the property that surpassed the previduglyest bid by less than the interval 20,000

199 prop. 1994/95:14, p. 45-46.
10 Ruling of 27 September, 2007.
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SEK (or, in the case of the first bid, from the adising price of 2,300,000 SEK). One of the
prospective buyers, a couple, who subsequentlytivbidding process and purchased the
property, wished to raise by 10,000 SEK but wergatkby the broker. The couple reported
the broker to the Board of Supervision of Estatemtg who concluded that, while it is the
prerogative of the seller to determine the rulegte bidding process, the broker is not at
liberty to accept and carry out an instructiongioare certain bids. The Board held that 12 §
of the EAA requires the broker to safeguard thergdts of both sellemdbuyer, bestowing
upon prospective buyers a right to have their bats/eyed to the seller. The broker must
convey all messages and bids until the propersplid and a sales contract has been signed.
The fact that in the case at hand the broker hestlat the behest of the seller was not
regarded as mitigating; the broker was issued aiwgr The broker appealed the decision to
the Administrative Court of First Instance, argyimger alia, that the broker’s obligation to
convey all messages is not absolute and that ibeasverridden by instructions from the
seller. The broker further argued that the onlyanse where the broker is not both allowed
and required to observe the instructions from #lers is where such an instruction would be
in violation of the Anti-Discrimination Act'! The court rejected these arguments and
concurred with the Board in substance, statingtti®broker is required by law to convey all
bids to the seller, notwithstanding if it failsabserve a certain rule or if the broker believes
that the seller will not be interested in the daidl The court therefore concluded that, by
refusing to convey bids with a lower interval tH&h000 SEK, the broker had acted in breach
of sound estate agency practice. However, thetliatthe had acted on the express instruction
of the seller was seen as a mitigating factor Aerdteach was deemed minor. The warning
was therefore rescinded.

The case was similar B035-072 with the exception that in that case, the connjigj
prospective buyer had offered a price that wasvbéhe advertising price. According to the
broker, the seller had specified that they wouldataept any price below the advertising
price. In addition, there were at the time foufatiént bids that were higher than the
advertising price. The Board disregarded thesectibjes and issued a warning. The broker
appealed the decision, arguing that since therdeié given the instruction that bids below
the advertising price should not be taken into antosuch bids are not to be considered as
bids and, consequently, not to be conveyed todhersThe broker further argued that if
there is indeed a diligence requirement to observelation to prospective buyers, that
requirement was met when he informed the complasnalmout the instructions of the seller.
As in the aforementioned bidding interval case Abeninistrative Court of First Instance
rejected these arguments and held that by faiirgptvey the bid of the complainants the
broker had acted in breach of sound estate ageacyige. However, given that the broker
had in fact acted on the instruction of the setleg,breach was considered minor and the
warning was rescinded.

It is not completely unproblematic to draw cleanclosions from these cases. On the one
hand, in both cases the court concurred with trer@of Supervision of Estate Agents and
held that it is in breach of sound estate agenagtime not to convey bids to the seller, even
where the seller has given instructions to thaaff\While there are arguments against it —
e.g. that the broker has a contractual obligaticiolow instructions from her principal, and
that the broker is allowed to lean towards therggts of the seller with respect to “purely
commercial considerations” - this is by no meansiforeseeable interpretation of 12 8. The
broker must safeguard the interest of both buydrsafier, and the interest of the buyer is

111 SFS 2003:307.
12 Ruling of 28 June, 2007.
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most certainly to have his bids conveyed. It isstlalid and reasonable to interpret the law as
requiring the broker to convey the bids despitenisguctions of the seller. On the other
hand, the fact that the brokers in the two casdsalbed upon express instructions from the
seller was seen as mitigating, which led the cmuréscind the disciplinary sanctions. The
situation would therefore seem to be that blockiity from prospective buyers is against the
law but not punishable. This is of course less swtisfactory and must be remedied in one
way or the othet®

The areas where the impartiality of the broker dda¢ compromised can be summarized as
follows.

Contractual/financial relations towards either part
The bidding process

Information and advice

Assisting in disputes.

Negotiations and drawing up contracts

orwNE

2.2.2 Acting on Behalf of the Parties - 15 §

15 § of the EAA prohibits the broker from represegthe buyer or the seller: however, the
broker may take limited measures where permitteddund estate agency practice. At a
glance, the whole provision would seem, if not mdoén at least of questionable value given
that 12 § already stipulates that the broker mafgigsiard the interests of both parties. How
can one act impartially when at the same time sraeiing on behalf of one of the parties?
While this point is straightforward enough to sesgti-evident, the following will show that
the provision has further implications yet.

The fact that representing one of the contractangigs was already incompatible with the
impartiality rule was not overlooked in the legtsla process. It was pointed out in the
legislative history that, given that the wordingtioé EAA made it applicable tarokering i.e.
finding a counterpart for one’s principal, represgmfor instance a seller would fall outside
the scope of the act. In such instances, theretioeezounterpart would lack the legal
protection afforded to them by the EAX. Three ways were conceived to solve the problem.
Firstly, an obligation could be imposed on brokargng on behalf of either party to inform
the counterpart of the situation so that they majitose whether to hire a representative of
their own. This solution was, however, rejectedtmnground that it was not deemed
effective. Secondly, the act could be made expreggblicable in cases where a broker is
hired to represent one party. However, this salutias deemed to cause inconsistencies and
uncertainties as to what is required of the brakelifferent situations. Thirdly, representing
either party could be made expressly prohibiteds $blution was favored on the ground that

3 The deadlock illustrates the need for more nuadksmiplinary sanctions. As it is, under 8§ of WA the
Board can revoke the broker’s registration, issuaming, or waive the sanction. Revocation isaamdunt to
forbidding a person to practice the professioniaridnd should be) used with extreme care. A warisn
perceived as a harsh sanction in smaller commsnitieere the broker is often well-known on a perkbaais;
in larger towns this is much less so. It would seleat there is a need for a sanction that is lassththan a
warning but nonetheless a sanction. This wouldaaftor a more nuanced case law, and would give ther®
better means to communicate the seriousness ofdtation at hand.

4 This conclusion was probably incorrect, and waeéd rebutted by the parliamentary Law Committéé; L
1994/95:LU33, p. 10-11. See also Melin, pp. 181:184
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representing somebody is fundamentally differeminfibrokerage in that whereas the broker
has obligations towards both parties, represemtrggparty is directed at safeguarding the
interests of the principal. Satisfying both setsasfuirements therefore seems impossible.
However, the lawgiver admitted that it was necesfarbrokers to be able to represent a
contracting party in certain limited instances. Isutstances could include accepting payment
on behalf of the seller, handing over the keys,thedike — as long as the situation is not
such that the counterpart has reason to questioimibartiality of the broker. The lawgiver
admitted that the rule could give rise to compléxagions, but maintained that, since sound
estate agency practice must guide the broker #itradks, those problems could be solved by
the work of the Board of Supervision of Estate Agét?

Despite these uncertainties, the scope of the ¢éxeceip 15 § is in fact defined in at least two
ways The legislative histompakes it clear that representing a party is ontyniteed by

sound estate agency practice if the issue at lsanddisputed by both parties. Both the seller
and buyer must be in agreemé&ftit should also be pointed out that a registeretdris not
at liberty to accept a commission to representrague for instance sell their property with a
power of attorney, and thus temporarily “take b# broker suit”. The EAA applies equally
irrespective of how the parties choose to labet thgreement*®

The Appellate Administrative Court of Stockholm eftha warning irRK 7861-03*°. The

facts of the case were the following. A dispute aaden between seller and buyer where
money was paid from the seller’s insurance comparlie buyer on account of defects on

the property. The seller contended that the bugdrraceived too much. The broker who had
negotiated the sale indemnified the seller and peasin agreement between seller and broker
— took over the seller’s claim on the buyer. Thekler then proceeded to sue the buyer for the
surplus money; the parties reached a settlemeptbtlilier complained to the Board of
Supervision of Estate Agents, alleging that thekerdnad acted in breach of the impartiality
rule. The Board pointed out that 12 § requireshite&ker to safeguard the interests of both
parties whereas 15 8§ forbids the broker from aabimghe behalf of either party. The Board
concluded that the broker’s actions could not bestroed as falling under the exception in 15
§ intended for limitedyundisputedmatters. The broker was found in breach of 121088

and was issued a warning.

The broker(s) appealed to the Administrative Coliirst Instance of Stockholm, arguing
that the Board of Supervision of Estate Agentsiaglrisdiction over the case, since the
Board only had jurisdiction over brokerage actestiwhereas suing debtors did not constitute
such an activity. The court rejected that argunaealt proceeded to try the case in substance.
The court subscribed to the view taken by the Bélaatithe activity at hand could not be
construed as such limited measures in undisputétraahat fall under the exception in 15 8.
The warning was upheld. The broker proceeded tealgp the Appellate Administrative

Court who subscribed to the position taken by tbarB and the Administrative Court of First
Instance, and thus upheld the warning.

15 prop. 1994/95:14, pp. 47-49.
16 prop. 1994/95:14, pp. 49-50.
Y7 Prop. 1994/95:14, p. 80-81.
18 Melin, p. 184.

119 Ruling of 9 September, 2004.
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In casel1645-04%° before the Administrative Court of First InstarmfeStockholm, the
broker had represented the seller under powetafay. The power of attorney granted the
broker authority to sell the principal’s tenant-e@tship apartment and specified a certain
minimum price. It also empowered the broker to imgeon behalf of the principal, all monies
and documents and to take any other measure negc@starespect to the sale. The broker
cited, to no avail, an earlier Board decision whesavarning had been issu&d The Board
held that the broker had abandoned her role ampartial intermediary and that signing the
sales contract on behalf of the seller went beytbedacceptable exceptions in 15 8. A
warning was issued. The broker appealed to the Adinative Court of First Instance of
Stockholm, and arguethter alia, that the measures taken fell within the excepitiotb 8§
since her signing the contract had been a mattexpédience only and that all negotiations
had been completed. The court held that the sigpiinige sales contract is the very act by
which the buyer and seller become legally bountthéocontract; only at that point can the
negotiations be considered finalized. The act@fisig the sales contract on behalf of the
seller could therefore not, held the court, be mared such a limited measure of merely
formal significance as to be exempt from 15 §. WMaening was upheld.

As for the case law of the Board of Supervisioesfate Agents, i2004-12-15:4the broker
had received a power of attorney from the selleth@rizing the brokeiinter alia, to sign the
sales contract and other relevant documents orfltihe seller. As it turned out, the sales
contract was actually signed by the seller, buBbard held that merely accepting such a
power of attorney constituted a breach of 15 §. Hiieder was given a warning? In 2005-
02-16:1, the client-agent agreement contained the clauke ttoker] is hereby
commissioned to sell (...)". The Board pointed owttthe broker is prohibited by 15 § to sell
real estate on behalf of sellers and that suclgegeanent was in breach of the law. However,
in the present case it was clear that the brokeéirh#act acted as broker and that the written
contract did not reflect the actual agreement; aowng was issue@005-02-23:7contained
two cases of representing a party, one for the arye one for the seller. The broker had
received from the seller a power of attorney, tloeding of which was such that it went
beyond the exception in 15 8. However, since thegoof attorney was not issued until after
the sales contract was signed, it could in practidg be used for such limited measures as
are permissible; no warning was issued on thiswatcdnfortunately for the broker, it did

not end there. In connection to the completiorhefttansaction, the buyers — who purchased
the property together and with the agreement tieat tvould own 50 % each — wanted to
change the percentages to 90 % and 10 % respgciiled documents had already been sent
to the court along with an application for a degdich meant that the transaction was
complete and that the ownership was transferréldetduyers. The Board held that in
assisting the buyers in drawing up new documentr@ly the percentages of shared
ownership were amended, the broker had unlawfeltyesented the buyers. The broker was
issued a warning. 18006-08-23:5the broker repeatedly negotiated terms for thesactions
with the buyer. The Board pointed out that in dasiog the broker risked being perceived as
representing the seller, which would be in bregchbo8. However, no warning was issued on
this account since it could not be establishedtti@broker had acted without instructions

120 Ruling of 8 December, 2004.

121 Decision 4-64-01 of 29 May, 2002. The Board ditlImmach the subject of the power of attorney at th
decision.

1221t should be noted that the case involved sewerahts and that the decision does not specify veietie
power of attorney would in itself have justifiedvarning. This case had, compared to 2004-05-1BRe7, t
mitigating factor that the broker did not make oséhe authorization to sign the sales contracictwvimust be
taken into account.
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from the seller. The logic of this is questionalepresenting a party entails, by necessity,
taking instructions from that party. Thus, actimginstructions from the seller can never in
itself exonerate the broker from being in breachh®8&. The decision 3points, however, at the
difficulty in establishing the boundaries of thepiantiality provisions?* In 2006-09-27:5the
sales transaction was problematic and led to aithsp court. The broker represented the
seller in the proceedings, but contended befor®terd that the measures fell under the
exception. The Board rejected this argument angetss warning. This was of course the
only reasonable outcome; representing one of thteepan court proceedings must by all
accounts be considered in blatant breach of bo#m#i215 §8. The decision 2006-09-27:6

is interesting; subsequent to the signing of thdraats, a dispute arose between buyer and
seller concerning defects. The seller refused ¢alspo the buyer and gave the broker power
of attorney to “handle discussions” with the buyeowever, the broker was given no right to
make decisions on behalf of the seller. The Boaficiined from issuing a warning due to
lack of evidence that the broker had acted in iredicound estate agency practice.

2.2.3 The Independence and Integrity of the Broker 13-14 8§

The impartiality of the broker is complemented ley independencelhe broker is expected
not only to be neutral and impatrtial in relatiorthe buyer and seller; she must also be
independent of any loyalties or engagements thgtheaassumed to affect that impartiality or
that may raise suspicions among the public todffatt. The independence of the broker, or
rather the obligation to act independently, is dvn in 13 and 14 88§ of the EAA.

13 § forbids the broker to purchase a propertystiie of which she has been engaged to
negotiate. The broker is likewise prohibited froegatiating the sale of that property to any
person closely related to her. Evidently, theretarerules involved here. However, they can
both be seen as two twigs from the same brandwmmanifestations of a common

principle: that the broker is required to keep personal interests and that of her family apart
from her professional engagements as broKer.

14 § stipulates that the broker may not trade ah estate. The broker is also prohibited from
engaging in any activities that are likely to affeer professional trustworthiness. As is the
case with 13 §, this provision contains two segarakes that give voice to a common
principle: that the integrity of the brokerage msdion must be protected from other kinds of
activities that may be assumed to affect the biskepartiality while carrying out her work
or which may raise suspicions to that effect.

2.2.3.1 13 § — Prohibited to Purchase the Property

The notion that it is inappropriate for the brokepurchase the assets the sale of which she
has been hired to negotiate is by no means a moeelin medieval Montpellier, brokers were
sworn in at the town square and took a number thifso®ne of these was never to take part in
a transaction in which they acted as intermedia/rever to substitute themselves as the
destined participant in a commercial transact@mespite the fact that lawgivers close to a
millennium ago found this issue important enougregulate, the 1984 EAA contained no

123 5ee further discussion below (2.3).
124 A similar view is hinted at by Zacharias, at p338
125 Reyerson, p. 97-98.
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prohibition against brokers purchasing the propkeing sold:*® However, in the legislative
process preceding the 1995 EAA, it was contendatitthvas not compatible with the
broker’s role as an impartial intermediary to pa®é the property. Firstly, it was found
highly questionable whether a broker can be expectact impartially when in fact she has
interests of her own in the transaction. Secoritilyas deemed important for the public’s
faith in the broker profession that all partiesdlwed in a transaction could be sure that the
broker acted completely objectively and did notwgmin self-interest’

The legislative historgives a full account of how a broker wishing toghase the property
must proceed. First, she must terminate the chget agreement and explain the reason to
the principal. Next, the broker must afford thenpipal fair time to consider whether to hire
another broker, and if so then whom to Hffin this connection, the seller might ask the
broker for assistance in finding a new broker. $thahis happen, the broker must be very
careful since it will most certainly be in breadrsound estate agency practice to exercise
undue influence on the self&’. Exactly what period of time the seller should Kerded
before the broker is allowed to enter negotiatimnghe purchase is not clear and may of
course vary, but around a week has been suggESted.

Curiously, there is no comment in the legislatii&dry as to the possible contractual
implications of terminating the agreement. Thimigself questionable since it can hardly be
considered sound estate agency practice to beachrof contract. The reasonable
interpretation is that the legislator assumeshsiing to purchase the property of the
principal is a valid ground for termination thatlwiot cause contractual complicatiofis.
Naturally, this part can be skipped if the brokeows before signing the client-agent
agreement that she will want to purchase the ptppdowever, even in such cases there is a
standard to be observed. Where the broker knowsdefgning a client-agent agreement that
she will be interested in purchasing the propesty, is required to decline and explain the
reason for doing so. She must then, just as iptée@ous case, afford the seller fair time to
consider:*

13 § paragraph 2 provides that the broker who @sed the property must report the
purchase to the Board of Supervision of Estate &gydrhis is required even if the broker has
observed the aforementioned requirements and acsatordance with sound estate agency
practice!®

1281t did, however, contain a provision (17 §) thdiraker who had purchased the property had no tighe
remunerated for the brokerage service; see pra@zt/29:14, p. 51, Melin, p. 165, and Zacharias,§®. 3

127 prop. 1994/05:14, p. 51.

128 prop, 1994/95:14, p. 52.

129 7acharias, p. 370.

130 Melin, p. 165.

1311t could of course be argued that the broker'spasing the property is advantageous to the saiiétthat
the termination will thus not cause any damage. &l@n, the lawgiver has indirectly rejected thisuemgnt by
requiring the broker to give the seller time to sider; it is also hinted in prop. 1994/95:14, ptA&t the
termination could be detrimental to the sellerirdditely, it would seem the lawgiver hopes that pratism is
going to win the day. On would hope it is not alfobope.

132 prop. 1994/95:14, p. 77, Melin p. 166.

133 prop. 1994/95:14, p. 52.
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2.2.3.2 13 8 — Prohibited to Broker for Relatives

13 § stipulates that the broker may not negotialte sf the property to relatives or other
closely related persons, as defined in 4:3 of taekBuptcy Act* This provision is
underpinned by the same rationale as the prohibitothe broker to purchase the property
herself, namely to safeguard the integrity of thekbr as an impartial intermediary. In these
cases, it is possibly more frequent that the brokéy learns about the interest to buy after the
client-agent agreement. However, the situatiommsl@ enough that the lawgiver has seen fit
to treat the two cases equally. The broker musetbee choose between the same two
courses of action. Either she persuades the relaiigtep down and refrain from buying the
property, or she terminates the client-agent agee¢nexplains to the seller why, and gives
them fair time to consider. The fact that the brakehese cases may well have incurred
costs, e.g. for advertising, is immateridl Where a purchase of the property by the broker's
relative or other closely related person takeseylaanust be reported to the Board of
Supervision of Estate Agents; 13 § paragraph 2.

Who, then, are the relevant “closely related pesStmwhom the provision applies? There is
an excellent figure of the relevamativesin Melin and Zaccarias originally made by Hans
Elliot.*® However, the prohibition applies to a larger grotipe rule also applies to “other
people to whom the [broker] is particularly clos€&he legislative historguggests foster
children and partners in a relationshipThe ban further applies to parties to whom the
broker hasconomicaties; fellow shareholders, executives in the corgpatc. Colleagues
who are not shareholders or executives are normatlyclose” in the legal sense, but it
should be noted that share-owning and share-optiograms may cause unwanted
uncertainty*®

In short, the following are considered closely tedkin the meaning of 13.

* relatives;

other closely related parties;

fellow shareholders, e.g. partners in a brokerage f

» executives or shareholders in the brokerage firrarevthe broker is active.

In case21503-08%°, the broker had terminated the client-agent agesemhen it became
known that the broker’s sister and her partner werag to buy the apartment for sale.
However, the broker failed to report the acquisitio the Board and was therefore issued a
warning. The broker appealed the decision, argthingwhile he had admittedly failed to
observe the requirement to immediately report tigusition to the Board, he had otherwise
handled the affair immaculately. Therefore, theniray was a disproportionately harsh
sanction. The Administrative Court of First Instanejected the argument and upheld the
decision of the Board.

A recent ruling in the Appellate Administrative GowcaseRK 6550-06*°, demonstrates that
13 8 is only mandatory in relation to consumerse Bloker in the case negotiated the sale of

1% SFS 1987:672

135 prop. 1994/95:14, p. 78, Melin p. 166.

136 Melin, p. 167, Zacharias, p. 375.

137 prop. 1994/95:14, p. 78.

138 For a more thorough description, see Zacharias37®-380.
139 Ruling of 31 October, 2005.

140 Ruling of 21 September, 2007.
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a property to an enterprise where the broker'sisisas one of the two partners. The broker
contended that the prohibition in 13 § was notiapple since neither seller nor buyer was a
consumer. 4 § of the EAA stipulates that no deoregifrom the provisions in the EAA may

be where the buyer or seller is a consumer, i.eravthat party buys or sells real estate
primarily for private use. The broker contendedhwhe aid of two expert legal opinions, that
deviations from 13 § are acceptable where neitbgebnor seller is a consumer. The Board
rejected the notion and held that 13 § may undainrcomstances be deviated from; the
broker was issued a warning. The broker appealétetddministrative Court of First
Instance, still arguing that 4 § of the EAA mustitierpretede contrariq such that the
provisions in the EAA can be contracted out whereonsumers are involved. To support his
position, the broker presented expert legal opmioom three well-renowned law professors.
The court rejected the argument, stating that tssipility to contract out of the act’s
provisions is only possible with respect to suabvfgions as can be the subject of
agreements, such as the requirement in 11 § tleat-élgent agreements be made in writing.
Allowing for contracting out of the entire act wddead to the unacceptable conclusion that
brokers could contract out of the obligation toerve sound estate agency practice. Thus, 13
8 must be understood as a mandatory prohibitiveigion that can never be deviated from.
The warning was upheld. The broker appealed thiegtb the Appellate Administrative

Court, arguing that the Administrative Court ofgtilnstance was wrong in holding that 12
and 13 88 of the EAA could not be contracted ot fliither argued that the ruling implied
that brokers should be subject to higher standartégyal matters than law professors, and
that issuing disciplinary sanctions for making siaene legal assessment as three high-ranking
tenured professors was wrong and morally offenditxe. court concluded that, while the
legislative historyholds that the prohibition is “uncondition&!* the wording of 4 and 13 §§
does not eliminate the possibility that 13 § camcdetracted out where neither buyer nor
seller is a consumer. The legal uncertainty theated cannot, in the name of due process, be
allowed to affect the individual broker negativehhe court reversed the ruling of the lower
instances and rescinded the warning.

The wording of 13 § allows for yet further uncemtgti The provision expressly prohibits the
broker from brokering the property closely related persons. Another matter entirahg

one that has caused uncertainty and debate, ihartbie broker is allowed to cater to
relatives in the opposite sense, namelgrtiker the property of relative#t is not

unimportant, here, to bear in mind that the wordm§wedish allows for some degree of
uncertainty. The Board of Supervision of Estateritg has consistently interpreted the
provision in the light of sound estate agency pcacind proceeded to issue warnings in three
cases in 2002 and 2003 to brokers who had brokkeegroperties of relatives/related parties.
As the warnings were appealed, however, the adtratiige courts did not uphold them. In
the case2226-04and6721-04 the Appellate Administrative Court of Stockholnitivdrew

the warnings on the following grounds. The wordufid 3 §, it was found, did not give
sufficient support to the notion that brokering greperty of relatives was expressly
prohibited. The question remained whether the astaf the brokers could be seen as in
breach of sound estate agency practice as laid dowd §. This matter was complicated by
the guidelines from the Swedish Consumer AgencyWWR® 1996:4, which assumed that
brokering the property of relatives was allowedsuith cases, the guidelines merely required
the broker to announce to prospective buyers tiat&s related to the selféf.The

legislative history expressly provides thater alia, guidelines issued by the Consumer

141 prop. 1994/95:14, p. 77.
142 KOVFS 1996:4, p. 11.2; the announcement was reduis be made in both the marketing and the sales
contract.
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Agency were to be regarded as sources of souni egfancy practice. Under those
circumstances, the court held that it would be iinpatible with due process to issue any
sanction where the broker has followed the Agenguyislelines. Since this was the case, the
warnings could not be upheld. By contrast, in ¢s&%2-04 the Appellate Administrative
Court found the broker in breach of sound estagmegpractice; in that case, the broker had
failed to comply with the guidelines, and as a lteswarning was deemed justified.

As a result of the rulings, the Board of Supenrisid Estate Agents has kept a low profile. In
2006-02-22:1the Board refrained from issuing a warning ta@kbr who had brokered the
property, owned by his wife, where the couple viidad. The broker had complied with the
guidelines and announced in the marketing progpatte was married to the seller. Under
those circumstances — although the Board pointethatiit was still of the opinion that
brokering for relatives was illegal — could notussany sanction. As of 30 April, 2007,
matters are simpler. On the previous day, the Ginigle of the Consumer Agency were
withdrawn. The Board, who maintains that brokeffimigrelatives is incompatible with sound
estate agency practice, will resume issuing wamfogsuch activities taking place as of 1
January 2008, after a grace period of eight mafti@nce the Board resumes its former
policy, it will do so based on 13 § in conjunctwith 14 § (see below) of the EAA,
interpreted in the light of sound estate agencygtma as laid down in 12 8. The issue of
brokemg for relatives/related parties is onehaf issues at hand in the current revision of the
EAA.

2.2.3.3 14 § paragraph 1 — Prohibited to Trade saREstate

14 § paragraph 1 prohibits brokers to trade inestdte. The provision does not offer any
closer definition of “trade”. However, it is posklio discern the main traits of the rule.
Firstly, the broker is not allowed to sell her opnoperty within the framework of her
brokerage firm, irrespective of whether she hasolar firm or if she is an employee. The
argument underpinning this rule is that a prospedtuyer who has seen an advertisement
with the broker’s logotype, telephone number, tieotinformation identifying the broker’s
firm, should not have to face the situation whéeetiroker is in fact the seller of the property.
The public should always be confident that a reget broker always acts as such and does
not suddenly appear in another rbf2As Melin has pointed out, this argument is perhagis
very convincing. Consider, for instance, a comnadngiayer wishing to purchase a
commercial property. Such a prospective buyer ainig a real estate company will hardly
expect to find an impartial intermediary as herrtetpart. The argument that the public may
be confused would seem moot in such ca&es.

In 2007-03-28:X*", the broker was issued a warning for marketing ket property in an
advertisement. The advertisement explicitly refeiireerested parties to a number at the
broker’s firm, along with the firm name. By contraso warning was issued #006-02-22:2
The buyer had contacted the broker offering to lisyprivate home; after short negotiations
the offer was accepted. All discussions took plaatside the broker’s firm except the times

143 hitp://fastighetsmaklarnamnden. §2008-04-19).

1“4 Dir. 2005:140.

145 prop. 1994/95, pp. 53-54, 79, Melin, pp. 171-175.

146 Melin, p. 172.

147 Dnr. 4-929-06; at the date of writing (14 Janu@§07), the 2007 yearbook has not yet been issued:;
consequently, the case has not yet been givenrbhg@acase number.
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the buyer sought the broker there. Payment was naetthe broker’s private bank account.
The signing of the sales contract was carried ttiteabrokerage firm'’s office, but no
reference was made in the contract to the firm. &l@w, the contract stated that it was drawn
up in three copies, one of which was “intendedHierbroker”. The Board pointed out that
this wording in the contract, as well as meetinthatfirm’s office, was not appropriate since
it might easily give the impression that the broiseio some extent acting in the capacity of
broker. However, given the circumstances of the ¢ths Board deemed these remarks
enough.

2.2.3.4 14 § paragraph 2 — Activities That May étftbe Broker’s Trustworthiness

In addition to the prohibition to trade in realast the broker is prohibited under 14 §
paragraph 2 to engage in any activity whatsoe\adrrttay affect her trustworthiness. The
main principle underpinning this ban is the samads § and 14 8§ p. 1, namely to protect
the integrity of the broker profession. In this neation, it is important to note that it is
immaterial under the present provision whetheftfoder has in fact strayed from her
obligations as an impartial intermediary; much Mbether the contracting parties in a
particular transaction have voiced any complaintsad. The crucial factor is whether it may
be assumed that the activity in question will tgflic affect broker’s trustworthiness the
eyes of the publi@s an impartial intermediafy®

What, then, are the activities that may affectliteker’s ability to act as an impatrtial
intermediary, or that may raise suspicions amoagptiblic to that effect? The legislative
history does not offer any precise definitions efeptable and unacceptable activities but
leave it up to the Board and the courts to deditdevever, an example that is mentioned is
where the broker is paid by a construction company, supplier of parts for houses and
whatnot. In these cases, it is conceivable thabtbker may steer the buyers into purchasing
from this company. Or, the broker may try to stbertransaction towards buyers that agree
to purchase these patfs.

In RA 2006 ref. 84 the Supreme Administrative Court was presenteéd another type of
integrity-detrimental activity. The broker in thase had undertaken to broker a tenant-
ownership apartment in a tenant-ownership assoaidiat had sub-contracted its economic
administration to a firm partially owned by the keo. The Board of Supervision of Estate
Agents held that since the broker had economicests in the activities of the administrating
company, brokering a unit on a property where tloatpany had an administration contract
called the impartiality of the broker into questidiis point was, held the Board, all the
stronger given that the administrating firm wasdbk owner of the brokerage firm where the
broker was employed. The broker was issued a wgwriippealing to the Administrative

Court of First Instance, the broker contended ttmafact that she and her husband had chosen
to run different businesses in a joint-owned grdighnot endanger her trustworthiness as a
broker. She further argued that she had no othereists than to broker the apartment of the
seller, which bore no resemblance to the instaotegegrity-detrimental activities

mentioned in the legislative history. Finally, sirgued that given the uncertainty of the law,
strict standards should be applied as to whatideswo consider unlawful. The court held,
citing the said legislative history, that the brokeay not combine her brokerage activities
with any other activity that may raise suspicidmattshe may be influenced by irrelevant

48 Melin, p. 176; see also the cited case law below.
149 prop. 1994/95:14, pp. 54 and 80.
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interests to the detriment of buyer and seller stluarrying out her brokerage commission.
The court found that, all in all, the ownership st@flations were such as to give rise to
suspicions as to the broker’s impartiality. The muag was upheld.

The broker appealed to the Appellate Administra@eirt who upheld the warning without
further comment. Appealing to the Supreme Admiaiste Court, the broker contended that,
since the brokerage firm and the administratiom firerformed services for fundamentally
diverse customers, and since she had taken n@auiv in the activities of the administration
firm, she could not have been in breach of 14 #hefEAA. Further, subsequent to the
proceedings before the Board the broker had regdifoen the board of directors of the
administration firm. Finally, she contended théraker having good insight as to the
finances of a tenant-ownership association is i@aéfo both buyer and seller. The Board
contested the appeal and maintained that the bBsoftieerging interests called her
impartiality into question. The Board further camded that 14 § does not require that it be
established that the integrity of the broker igsk in the individual case; it is sufficient that
the situation gives rise to suspicions to thataff€he court concluded that the assessment of
whether an activity is in breach of 14 § must bgelobon whether the activity by its very
nature is detrimental to the integrity of the bnokehe economic administration of real estate
should not generally be considered as such. Howauermoker running a parallel business
cannot disregard that business when carrying bublkerage commission. Where there is
such a connection between that business and tkherage commission that the
trustworthiness or the broker might be called oestion, it is incompatible with sound
estate agency practice as laid down in 12 § topa¢he commission. The court therefore
upheld the warning, not on account of 14 § buteafl? §. One judge dissented and adduced
in his opinion that 14 § prohibits activities tle such as teall the integrity of the broker
into question. It is clear from the wording tha¢ issessment must be made objectively, and
that the fundamental question is whether the dgtigisuch that it wilkypically be

detrimental to the trust of the parties involvedha transaction in the broker’s impartiality. It
is immaterial whether any of the parties involveddctually suffered any loss. The
dissenting judge shared the majority’s view thahemistration services need not be in breach
of 14 8. However, the same cannot be said aboltbirg in tenant-ownership associations
where the broker has interests by virtue of thakseimistration services. The dissenting judge
therefore upheld the warning based on 14 § ratizr 12 8.

The Appellate Administrative Court of Stockholmigefed a highly interesting ruling in case
RK 8008-050n 6 March, 2007. The case concerned a brokeroyeglby a Swedish
construction company, broker being her job desorptShe received a salary with a limited
bonus. The company sold their newly built apartnierildings to equally newly organized
tenant-ownership associations. The associationtaym hired the company’s broker to find
buyers of the apartments. The contracts betweeoahgtruction company and the
associations included a clause whereby the congtrucompany undertook to repurchase
any apartment the associations — through the bagkeof the construction company’s own
employee — failed to sell. The construction companyld then proceed to hire independent
brokers to find buyers for those apartments.

The Board of Supervision of Estate Agents found tina employment as broker at a
construction company was in breach of 14 § p. 2issukd a warning. The Board referred to
its statement of the 28 April, 2084 where it had announced its position that a brokey

150 EMN 7/2004.
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only be employed by a construction company if béripstructions were limited to brokerage
activities initiated by tenant-ownership associaior other tenant-owner than the employer.
Further, the construction company and its repr@sees may not have decisive influence in
the said associations — e.g. through board majenitgr have an economic interest in the
sales of the apartments. Under the circumstancefaard found it evident that such an
economic interest was at hand, and issued a warhhregbroker appealed to the
Administrative Court of First Instance of Stockholie court pointed out that it is not
acceptable under the EAA for the broker to actadssperson for a construction company.
However, the court concluded that the broker cooldbe said to have acted as salesperson.
As to the question whether her employment was asdlo compromise her integrity as a
broker, the court found that the economic inteoésihe employer in the sale of the apartment
units — based on the repurchase clause — was sanitesly different from the economic
interest of regular brokerage firms in their emgley’ good performance. Thus, the court did
not find any reason to suspect that the broker nraghunder undue influence, and
consequently rescinded the warning. The Board dpgele ruling to the Appellate
Administrative Court of Stockholm. The appellateitdound that the employment — where
the employer had economic interests in the saéaoh apartment unit by virtue of the
repurchase clause as well as the fact that repsedhanits were sold through independent
brokers — was such as to typically raise suspicc@meerning the broker’s impartial and
independent position as broker. The appellate ceurstated the warning. The broker has
appealed the ruling to the Supreme Administratieer who announced on 20 December,
2007 that it will not try the case in substante.

The Appellate Administrative Court recently deligdrits ruling in another highly interesting
caseRK 1948-07*%2 The case concerned a broker who, in the capatigpoesentative for a
brokerage firm, had lent money to a client who sbklr property and purchased another
through another broker at the same firm. The maveytransferred after the signing of the
sales contract, and the completion of the salensasonditional upon the loan. As described
above (2.2.1) it is incompatible with the impaitiatule to extend loans to clients, even
where the loan is extended by the broker's empldyethe present case, however, the
guestion at hand was not the actions of the rediglentsroker, but rather of the employer who
extended the loan.

The Board concluded that it is not compatible witiund estate agency practice to give loans
or any sort of credit to either party in a trangacsince doing so can be perceived as a
commitment that raises doubts as to the brokes#ipa as an impartial intermediary; the
broker was given a warning based on 14 8. The brajppealed the decision and argued,
firstly, that the short-term loan in question wageaded in order to save the buyer from
additional credit costs and the seller from unne@esrisks resulting from the seller’s taking
physical possession of the property a week beferg@ayment of the purchase sum.
Secondly, the broker argued that he had not ant#ukicapacity of broker, since the debtor
was a client of his colleague, but rather in theacity of representative for the firm.
Therefore, the EAA was not applicable. Finally, bieker argued that the extension of the
loan was an isolated incident and could not betcoed as amactivity within the meaning of
14 8. The Administrative Court of First Instancgoted the arguments and held that 14 §
must be interpreted as prohibiting any behaviaation thatouldraise doubts among the
parties as to the impartiality of the broker; thiere, to comply with the provision the broker
must always seek to avoid such situations. Thetdound that the broker had put himself in

151 Ccase 1956-07.
152 Ruling of 15 October, 2007.
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just such a position, and thus upheld the warniing. broker appealed the ruling to the
Appellate Administrative Court, essentially mainiag the same arguments as in the lower
instances. The court concluded that nothing had peesented that would give the court
reason to reach any other decision than the lowgtamces; the warning was uph&id.

The Administrative Court of First Instance of Stbokn delivered a stern ruling in case
9244-06"* The background was a transaction where the emplof/the defendant acted as
broker. The buyer had approached broker and sedlang to take possession of the property
a week earlier than stipulated in the sales contfacavoid additional credit costs, however,
the buyer did not wish to take “legal” possessiaotil the stipulated date. The broker deemed
the proposal too risky for the seller. At the resjusf the buyer, the defendant — employer of
the responsible broker — extended a short-termtodme buyer in the name of the brokerage
firm. The loan was subsequently repaid and theraotihg parties were satisfied. The Board
of Supervision of Estate Agents, however, founddéfendant in breach of 12 and 14 88 of
the EAA since extending a loan to buyer or seltrl@ give rise to suspicions as to the
impartiality of the broker. The broker was issuadlaning. Appealing to the Administrative
Court of First Instance, the broker argued thatr#geiest and the loan came subsequent to the
signing of the sales contract, which proved thatlttan was not instrumental for the
completion of the transaction but merely an actasfvenience to facilitate an earlier date of
possession than had been stipulated. The brokéefusrgued that, since extending credit to
the firm’s customers was not a commonplace acthitlyrather an extraordinary solution to a
problem, it fell outside the scope of 14 §. Thertoejected these arguments and held that the
broker had put himself and his brokerage firm poaition where their impartiality and
credibility could be put in question. The court afsththe warning. The broker has appealed
the judgment, however, and the outcome is as yegrtain>>°

From the case law of the Board of Supervision a&tesAgents, the following is of note. In
2006-03-22:1the broker was given a warning for extendingamlto one of the parties. The
Board cited not only 12 8 but also 14 8§ while dosog holding that extending loans to either
party was such as to jeopardize the integrity eftitoker in the eyes of the public.

2.2.4 Conclusions

The foregoing clearly demonstrates that the Swellisker has several important roles in real
estate conveyances. In sum, four key aspects difrtiter profession can be distinguished.
Firstly, there is the matchmaking function. Thiwigdly surprising, since matchmaking is the
very core of brokering. This function is still catsred the most important part of the
broker's work, which is demonstrated by the faett tthe broker is only entitled to her
commission once the contracting parties have rebahautually binding agreement.

Secondly, there is the counseling function. By isigawith the contracting parties all relevant
knowledge she has concerning the property and &dl&ars surrounding the transaction, the
broker acts as a counselor to both parties. Thes peyond the mere conveying of
information; the broker is also required to giveriad within her level of expertise. The

153 The ruling has been appealed. As of 14 Januaf8,26e Supreme Administrative Court has not yetcel
whether to try the case in substance. Howeverapipeal has been assigned the case number 6587-07.
154 Ruling of 14 February, 2007.

%5 The Appellate Administrative Court announced dvi@y, 2007 that it will try the case in substance.
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required level of expertise is as yet not enticddar, possibly related to the fact that many
brokers acquired their registrations before thedagory university education was introduced.
It is clear, however, that the broker is liable megligent counsel; both for damages incurred
and disciplinary measures by the Board of Supamisi Estate Agents.

Thirdly, there is the contract-engineering functidhe broker is required to strive to achieve
agreements between the contracting parties onrahglimportant issues. She must also
assist the parties in drawing up adequate docurniemtaf the agreement(s). This has two
sub-requirements. The broker must see to the pagmrmentation of the agreement(s), even
of such agreements that are legally binding withbeatobservance of a certain form. Further,
she must ensure that the said documentation isiatked~or contracts, this means that all
clauses must be clear and unambiguous and thatpariant issues are left unregulated. To a
certain extent, the broker must ensure the eqlittabf the agreement. While the freedom of
negotiation is left to the contracting parties, ineker must at least ensure that the obligations
laid down in the contracts are practically feasfblethe party to which they apply. The

broker is required to be active and observant,manst present such contractual solutions to
the parties as are likely necessary in the trammsaat hand. The contract-engineering
function has become increasingly important in tagtsars, and brokers failing to observe
proper diligence are both liable for damages irediand subject to disciplinary measures.

Finally, there is the impartiality of the broker.itWfew and isolated exceptions — e.g.,
notably, concerning the sales price - the brokeegsiired to act impartially in relation to the
contracting parties and refrain from taking sidefaworing one party to the detriment of the
other. She is also prohibited from acting on bebg#ither part. Further, the broker must
ensure her independence and integrity by refraifrimmgp engaging in activities that may
affect her impatrtiality. The law explicitly prohisipurchasing the property the sale of which
one has been commissioned to negotiate, brokesingfrom relatives, and trading in real
estate. However, any activity that is likely toeaff the broker’s impartiality through undue
influence — or raise suspicions among the publib&b effect - is prohibited.

It is highly unclear what level of expertise theker must possess. The law remains
ambiguous on this point in that the broker is é&dito decline to answer a question if she
feels it is beyond the scope of her expertise tealwhile, at the same time, she has a number
of highly qualified obligations with respect to thales contract and other agreements the
parties may need to reach. This provides for apbrturiate uncertainty in assessing the
obligations of the broker.
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3 The History of the Latin Notary

The previous chapter dealt with key aspects comgthe Swedish broker. It is now time to
turn to the announced object of comparison, thenlradtary. Before proceeding to the legal
analysis, however, it is appropriate to lay thenfbation for understanding by studying, albeit
briefly and admittedly somewhat superficially, thistorical background of the profession. To
forestall the inevitable objections, | am perfealyare that historical accounts may seem
superfluous, and that at times they seem to seerelynas testaments to the academic
narcissism of the writer rather than as integrairednts of the relevant subject matter. Indeed,
it is oftentimes easy to concur with this. Neveldhs, as will hopefully be shown in the
following, historical accounts can do so much ntoréring perspective to the subject matter.
This is especially so when dealing with comparasieelies, or any study that concerns
matters outside the cultural context of the wraed/or the intended readers. Indeed,
attempting to examine, describe, or analyze a béldw from another country, with scant
regard paid to its historical, social, and cultwahtext, is naive at best.

That said, using the historical account as an ratqeart of the subject matter requires the
writer to resist the urge to engage in storytelliswgd instead focus on what binds history
together with the present situation. Doing so hgslications on how the subject is
approached. A historical outlook conventionallydsithe form of a linear account of a
particular field beginning at the oldest possibie @& date and ending in the present. This
conveys a one-dimensional view of history of whiem not particularly fond, since it does
not offer any more understanding or insight thanrttere statement of facts. That, in turn,
presupposes that the stated facts are clear amt@sted — something that rarely holds true
in the case of history. History is the study ofttem sources such as journals, log books,
notarial registers, letters, public documents, eesrlegislation, and so forth. Historians may
also use findings in disciplines such as archagotogeligious studies to aid them in their
research, although the extent to which this isot lone seems to vaﬁfWhichever the
sources, it is quite obvious that they have tonberpreted and tested before they can truly be
considered the foundations of “facts”. Thus, catianalysis lies at the very heart of historical
studies and is ultimately what binds different sasrand findings together and give shape to
what is then perceived as historical facts. Fose¢heasons | will take the liberty to approach
the subject in a more thematic fashion. | will ffidéscuss how thaeedfor notarial services
arose, proceeding to how theofessiorof the notary emerged, and finally accounting for
how the profession came to tegulated

3.1. The Need Arises

It is fairly straightforward to find evidendhat something — a tool, a weapon, a piece of
technology — has existed in a certain time andepl@ombined with other findings and
theories, it is often possible to determine wifaiadegree of accuraayhena certain
invention has first seen the light of day. Anotbencept entirely isvhy or how something
emerged. In the present context, the questionhy:did the Latin notary profession emerge?

156 Mankind has tendencies towards conservatism, ittt sources are the conventional historical sesyr
however flawed some written sources may be witlane¢p accuracy.
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This is a difficult question to answer by any stamd Nonetheless, it is certainly of interest
and worth the attempt.

Intuitively, there are two contrary assumptiond tten be made as to the why and the how.
One is that historic events and developments weredsult of such complex combinations of
factors that it takes an entire volume to even ¢iidhe subject, let alone present plausible
explanations. The contrary assumption is that hisvents and developments are oftentimes
quite straightforward and can, at least in parex@ained by simple reasoning. | tend to
subscribe to the latter view.

It has been suggested by Malavet that the histgsrcgess leading to the notariat is 1) the
meeting of the minds, 2) the written contract, 8hthe legal professional who drafts public
documentg®’ This means that the notarial profession presuppihgeexistence of the written
contract. While it is easy to subscribe to thisuangnt it does not, however, offer proof of
cause and effect; nor does it by itself complegiglain the provenance of the notariat. How,
then, should one go about gaining further undedst@? One plausible way is to begin with
the geographic and cultural context of the Latitang which is of course the Latin sphere in
Europe and Latin America. The Latin countries bglemthe civil law family, with its roots in
Roman law. As all roads are said to do, this oadddo Rome. Let us therefore explore the
historical factors giving rise to the notariat lopking at classical Rome, all the while
focusing on the needs of individuals acting intterketplace and the impetus of these needs
upon the legal order as well as the marketplaed.its

It would seem reasonable to assume that, in atgdbigt knows a written language but where
literacy is low and the written language thus tbheaern of a privileged few, there will be a
demand for the assistance of literate people isatb of transactions. If a transaction
represents great values to the parties, such bsstade or large amounts of goods and/or rare
and expensive goods, the parties will presumablytwareassure themselves that the bargain
struck is indeed what they have intended and naigoti Additionally they will want to make
sure that they can support any future claims. kesd reasons the contracting parties will
seek proof of the deed, which may consist in eithnlicity or written evidence in the form

of a contract. Further, where at least one of theracting parties lacks the ability to read, the
person drafting any written documents will havédéosomebody they can trust. Finally, to
safeguard future claims before a court, any writtecuments must at least bear the markings
of authenticity.

So how does this line of reasoning apply to cladskome? Let us first address the big
picture. The Roman culture differs from other antieultures in that Roman culture
emphasized the law and the legal system in an oegested way. It was, for instance, in
Rome that the profession of jurists emer§&dhis is perhaps not surprising given the
complexity of Roman law. In pre-classical Rome44® B.C., the Law of the Twelve Tables
was introduced. This law evolved through the wdrludsts — most notably, the praetors and
the jurisconsults - intas civilg the law of the Romans. This law applied only tmian
citizens, which would seem natural given that tieen@n expansion and conquests had yet to
take place. Romans sometimes referred to themsas/€aiirites, making ius civile “the law
of the Quirites”. As Rome expanded and enterettigssical” era sometime around 200-100
B.C., more and more non-Romans came under thajcticsn of Rome. Though the
conquering rulers were not prepared to grant Rooiteaenship to the conquered peoples,

157 Malavet, at p. 404.
%8 Malavet, at p. 405; Tamm, pp. 35-43; Greenidgk).§
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these new subjects nonetheless needed the rdevoPharallel to this development, trade
between Romans and foreigners became ever mors@tédust as Roman law did not apply
to foreign traders, those traders were oftentineésnterested in observing the rigorous
demands of Roman law. For these reasons ius ewategradually complemented s
gentium the law of all people¥?® The state-of-affairs involving two separate legalers
could not, however, satisfy the needs of a markegplvhere Romans transacted with non-
Romans on a daily basis. The difficulties can hestiated by the legal forms concerning the
conveyance of ownership. Here, the term “ownerstapised, whereas other writers would
perhaps use the term “property”. “Property” is anpticated term because it encompasses
two separate concepts — on the one hand, the kghferred by law upon the rightful
possessor of an object/good/estate and, on the tlieeowned object/good/estate itséffTo
simplify things, “ownership” in the present conteafers to theight to an object.

Publicity was a key element in the conveyance aieship according to the Law of the
Twelve Tables. Roman law distinguished betweeretgfit kinds of ownership pertaining to
different kinds of property, as well as between Roritizens and foreigners. The oldest,
“truest” form of ownership was naturally the onglldown by ius civile, thus reserved for
Roman citizens, nameominium ex iure Quiriticum Quiritary ownership. Such ownership
could only be acquired or conveyed by meansi@hcipatioor in iure cessioMancipatiowas
the oldest and most formal means of conveying @uiriownership. The prospective buyer
would, in the presence of witnesses, measure ttehase sum in scales and decldines

[thing] | claim as belonging to me by right Quirita and [it] is purchased to me by this ingot
and this scale of bronze”®*

The matter becomes even more complex when addifath that Quiritary ownership was
defined not only by the means of its acquisitiant, dso by the object of ownership. Omnégs
mancipicould be the object of Quiritary ownership. Thisturn, simply means “thing
aquired by means of mancipatio” which would seém &rguing in a circle. Luckily, the
circle has an entry point as res mancipi refemnarily to land in Italy as well as slaves and
livestock!®? Gaius’ definition of res mancipi is exhaustive,king all other thingses nec
mancipi “things not mancipable”. Gaius specifically assdihat res nec mancipi include wild
and semi-wild beasts, but it is clear that thisiisot exhaustivé®

In iure cessiavas similar to mancipatio in that it resulted e tonveyance/acquisition of
Quiritary ownership. This kind of conveyance wadqened before the Praetor or, in the
provinces, before the local magistrate. The buyauld/declaréthis thing is mine by the Law
of the Quirites” The Praetor would then proceed to inquire ofsiléer whether he had any
counterclaim that had not previously been settidtie seller answered no, or refrained from
answering, the Praetor would give the propertyiiesgion to the buyef?

It stands to reason that in a society as vibrathasof classical Rome, with its bustling
commerce involving both Roman citizens and foreignall daily transactions could not
possibly be conducted by means of such ritualseas @emanded by mancipatio and in iure

19 Greenidge, § 13. lus gentium should not be comfwgith ius naturale the law given by the natural order.
While both apply to all mankind, the latter is dfigher order in that it presents a higher ideaatfiety.

180 This ambiguity lies in the Roman wores and is discussed by Poste in his commentary aiGai
Commentarius Secundgs 1-14.

161 Gaius,Commentarius Primyg 119; Tamm, pp. 89-90; Ankarloo, pp. 34-35, 38.

162 Gaius,Commentarius Secundu§ 14 aTamm, p. 79.

163 Gaius,Commentarius Secundu 16.

164 Gauis,Commentarius Secundu§24; Tamm, pp. 90-91.
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cessio. Indeed, most transactions in the marketmaald not possibly be completed in this
way because Quiritary ownership, as well as thesvediyonveying it, was reserved for
Roman citizens — and certain types of objects. &agxrs only one means of legal
conveyance/acquisitions available to foreignersya$as with respect to things not
mancipable, and that wésditio. Traditio entailed simply handing over the objectieed®®
This resulted in full ownership in the case of arRa citizen acquiring res nec mancipi. To
foreigners, however, traditio did not grant forroalnership but merely the right of
possessiorpossessid®® Possessio was, however, protected by law in theesthat it was
unlawful for any person to take the object from plessessof>’ For instance, a cow might be
sold by means of traditio with the intention of saQuently performing mancipatio or in iure
cessio, granting the buyer Quiritary ownership.ibuyithe period after traditio but before
mancipatio or in iure cessio, the buyer was pretbtly possessio.

It is not difficult to appreciate the importancepwbtecting the right of possession. Not only
was it impossible for foreigners to acquire Quigtawnership - Quiritary ownership could
also only be acquireflom a Roman citizeh®® Many goods, such as slaves, were sold at
markets by foreign traders. A buyer could thereforly acquire possessio. This problem was
solved byusucapio the right of prescription. The time of prescrgptiwas one year for
movable property and two years for real est&télpon prescription, the right of possession
was converted into Quiritary ownersHif}.Until usucapio was completed, the buyer had to
rely on possessio.

Since traditio did not in itself entail any pubtigi contracting parties wanting to reassure
themselves had to seek other means, such as wrdtgracts. Since a large number of
transactions would necessarily have to be conclbgadeans of traditio, it seems logical to
conclude that publicity alone could not meet thedseof contracting parties in the
marketplace. This, in turn, would seem to followstame extent from the inherent rigidity of
Roman private law; a point that will not, howeuee, explored further here. More
importantly, it is clear that there was indeed adhfor written contracts.

There may be a simpler explanation to the needfitten contracts. It has been suggested
that the early Romans did not make use of writtamtracts to any large extent but relied,
instead, on publicity and social control. As th@glation grew, social control decreased,
giving rise to an increased need for written cartras proof of transactions. While this
explanation seems to complement the aforementicatédr than substitute it — the population
grew in great part as a result of the expansidrRarhe and the trade with foreigners to whom
ius civile did not apply - it raises the interegtiquestion to what extent legal formalities were

165 Gauis,Commentarius Secundu 19.

186 Gauis,Commentarius Secundu§19; Tamm, p. 88.

57 Tamm, p. 89. This principle survives in the Swadéegal system of today. Should the rightful owoka
stolen object find the same object in the possassi@nother person, the owner may not, accorairghapter
8, Section 9 of the Penal Code (SFS 1962:700)pgaksession of the object themselves but must eekid of
the authorities. The offence is punishable by a éinup to six months in prison.

188 |t was a fundamental principle of Roman law thae ould not give or sell that which one did nonow
Therefore, a person who did not hold Quiritary ovsh@ of the goods could consequently not conven su
ownership to the buyer; Tamm, p. 131. This prireglso survives todainter alia, in the field of intellectual
property license law.

189 Ankarloo, p. 39.

170 According to Justinian law, usucapio required fhemditions to be met: res habilis, titulus, posses good
faith (bona fide), and tempus; Lesaffer, at p. 47.

17 sander, Tatiana Atividade Notarial e Sua RegulamentagBoletim Juridico, Uberaba/MG, a. 3, n°® 132
(2005), http://www.boletimjuridico.com.br/doutrina/textoEad=683(2008-04-19).

65



in fact observed in most transactions. That, howedalls outside the scope of this study. At
any rate, the suggestion seems well-founded give@hRome itself evolved from a rural,
conservative, and formalistic society in around B0O. to the most powerful nation in the
Mediterranean around 100 A'¥ The law simply had to evolve to meet the new needs

A written contract does not, however, solve allgpems in the marketplace. As indicated
above, the contracting parties need to ensurdhbgtcan support any future claims in
connection with the contract. This entails by nsitgs need to ensure the authenticity of the
document, or at least convey an air of authentigiith respect to the provenance of the
document as well as the identity and the will @& tontracting parties. It follows that the
contract must be written, or at least witnessedsaaded, by a person in whom the parties and
society have enough faith. There is thus a neepublic faith in the drafter of contracts.

Written contracts were by no means a Roman innowatn Babylonia in 1760, B.C., the

Code of Hammurabi provided for written documentaid agreements. Contracts were
written down on small clay tablets and signed witheal. Interestingly, § 37 of the Code
provided that, in the case of the termination obatract, the tablet must be broken into
pieces:”® The contract tablets were also instrumental wherchants did business via agents.
§ 104 stipulated that when a merchant gave thehmadise to the agent, the agent must place
security in silver to the merchant, who would tiveamd over a receipt to the agent in the form
of a clay tablet marked with a seal. § 105 furtggulated that the agent was not entitled to
retrieve the previously pledged silver without jereting the tablet proving his claitff The

Code of Hammurabi clearly demonstrates that ther® @@mmerce based on written contracts
that has probative value. There is little reasoastsume that literacy was substantially higher
in Babylon in the 18 century B.C. than in Rome two millennia later. $hthere is reason to
believe that there was need for assistance inngritie contracts. Taken into account that the
8 9 of the Code addressed the need for testimtmiessure the veracity of future claims, it
does not seem far-fetched to suggest that therehanagy been a need to prove the authenticity
of written contracts, as well.

In conclusion, there was already in classical Rané, probably before that, the need in the
marketplace for 1) written contracts, 2) ways afing the authenticity of contracts and other
documents, and 3) public faith in those draftind aealing contracts.

3.2 The Profession Arises

While the previous section focused on classical &dire existence of a literate profession
with a function similar to that of the notary ofiffty can be traced back to pre-Roman
civilizations. Pharaonic Egypt knew written legakcdments written or at least sealed by a
person of public importance. For instance, in the &d Middle Kingdoms, between 3100
and 1770 B.C., the written will existed and wasallgusealed by a priest or other functionary
with a public character, treeriba In the New Kingdom, between 1573 and 712 B.Gs, th
evolved into scribe-priests and magistrates wriind witnessing documents, rendering them

172 stromholm 1991, p. 45.
13 Gonzéles, at p. 256; however, the English traiosiaif the Code by L.W. King suggests that the espion
“broken” may be metaphoric and mean simply “dedarwalid”;
?}}p://www.vale.edu/lawweb/avalon/medieval/hamfrdnna (2008-04-19).
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public status by the official se’ However, there was no concept of public faithhia sense
that would later develop, and the documents sidpyetthescribaeheld no probative value
until ratified by a higher authoriti/® Royal scribes seem to have performed a similastfon
among the Old Testament Hebrews. While in bothetigaamples there was an element of
authentication there was, however, no distinctgssion assigned with the task. Such a
profession was to emerge in classical Greece wiféotals known asingraphosand
apograe%osnperated. These public officials were charged witfting contracts on behalf of
citizens.

It would seem that the needs of the marketplacatiiitd in the previous section (3.1.1), i.e.
written contracts, ways of proving their autheryi@nd public faith in the person drafting
them, were met by the scribes and officials of ¢h@®-Roman civilizations. As pointed out
by Malavet, however, these scribes did not actgalladvisors to the contracting parties, nor
were they custodians of the original documents. fidtarial profession had therefore yet to
take shapé’® This would hardly seem surprising given that isvimRome that a written law,
practised and interpreted by professionals speeilin the field, first emerged. As has been
said above (3.1.1), it was in Rome the professfqarsts first saw the light of day. Before
the profession of jurists it was of course alrepdgsible to confer upon a single profession
the power of authentication, and the charge oftsgithe public with written contracts. It
was just not possible to exercise these functigriegal professionals since there was no legal
science.

Who, then, were the legal professionals in clat&ome? And were the tasks of drafting and
authenticating contracts really connected to js?isthe picture is not clear since there were
different professions tied to the drafting and kegmf legal documents, the common trait of
which seems to have been literacy. It is difficalascertain whether these professionals were
also versed in the law. Thgaetorsacted as judges in addition to being elected legis,

and were thus in more than one way instrumentsiéaring Roman law from the stale mate
of ius civile and ius gentium to a more pragmatitesof-affairs (see above 3.1.1). The
praetors were indeed legal professionals but dihicdy not draft and authenticate contracts
for citizens nor perform the task of keeping resosfitransactions. These tasks were instead
assigned to thecriba government employees who in also drafted offimablutions.

Another profession was thmtarius The notarii took shorthand notes from oral diotabr
discussions; hence the name. Furthertabelarii, originally public officials in charge of the
census and the keeping of census documents, wsti@d@ns of legal documents such as
wills and contracts. Finally, thergentarii, were responsible for drawing up financial
contr%%ts calledhutuum the name of the profession clearly indicatingtipe of contract at
hand.

It seems the notarial functions were dispersed a@nseneral professions. This leads to the
guestion when a single profession performing a&sthtasks emerged. As so often, the answer
seems to be that it did not happen overnight siead through a continuous process over the
centuries. Indeed, it is astonishingly easy toifdat the trap of perceiving Roman law as
something fixed, as though it represented onequéati moment in time. Of course, nothing
could be more erroneous since what authors todayt@as “ancient Rome” in reality covers

75 Malavet, at p. 405.

76 sander, p. 1.

7 Malavet, at. pp. 406-407.
178 Malavet, at p. 408.

" yaigre & Pillebout, at p. 15.
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a period from the foundation of Rome around tfieéntury B.C. to the fall of the Western
Empire in the 5 century A.D. In fact, while the Western Empirerohled under the
onslaught of the barbarian peoples leaving fomg kime nothing but shatters of the great
Empire, Roman law survived in the Byzantine Emgirgias codified by the Byzantine
emperor Justinian in 529 A.D, and Roman law aastltecome known to later generations is
in fact to a large extent the product of this ciodifion, theCorpus luris Civilis See further
below (3.3). This is perhaps not surprising siriaeas not really a codification in the strictest
sense of the word. It comprised four main elemdtfstheCodex Justinianysvhere notably
the role of the emperor as sovereign monarch wadied, (2) theDigesta(or Pandectae)
which consisted of old treatises and legal opinitias were now given force of law, (3) the
Institutiones which was basically a students’ textbook lardeged on Gaius’ work with the
same title, and (4) theovellae which consisted of laws enacted after 534 (adaied)**°

Over the years, thmbelliones yet another profession, emerged. The tabellioreze private
entrepreneurs who wrote and kept legal documents fee. They seem to have become
increasingly instrumental in the legal aspectsashmerce, and by the time of the Corpus
Juris Civilis they were mandatory drafters of cants in Byzantiunt®* The idea of
mandatory intervention by tabelliones may have etethfrom the Church? In return they
were supervised by the government and they wenrgreztjto prepare records of all
transactions. The tabellio produced two documeheschedawhich consisted of notes
reflecting the will of the parties, and the maircdment, theorotocolum which was handed
over to the parties. The tabellio differed from theire notary in that he was not required to
keep the scheda as records, nor did he possegeulee to authenticate documents. However,
a tabellio testifying in court to having drafted@cument granted the document next to
absolute probative value.

As is well-known, the Bcentury saw the decline of the Western Empire @salt of the
barbaric invasions. Whether this development wasgmtible to Romans or rather, as has
been suggested, a gradual de-romanization, fattsdmithe scope of this study. It is,
however, a fact that there are radically fewertemitsources from this time onward. There is
also little evidence to support a continuous uskdavelopment of Roman law. For this
reason, and since the Corpus Juris Civilis thailedgd the notariat in its Novellae which was
was comprised of new legislation, it is safe taiass that the western lands did not see a
development of the notary profession, such asittyzantium, between thé"snd 11"
centuries. This does not, however, mean that theriabfunction was moot. Indeed, given the
low literacy rate among the barbarian peoplesnte for a literate class versed in the law in
documenting transactions can only have been aBtioager:®

By the mid-11" century the cities of Italy and many other paftthe former Western Empire
in Europe had recuperated and indeed developednuortant centers of commerce and
culture. Cities like Genoa, Marseilles, Montpellig¢enice, Valencia, and Bruges prospered.
It was, however, in Bologna that the perhaps nmapbrtant development took place. Monks
and scholars began studying Roman law. Througledheination of these studies and
religious studies, they developed scholastics whae rise to canon law aings commune

180 spliner, pp. 78-85; Tamm, p. 250

181 Malavet, at pp. 410-411; Sander, p. 2.
182 Brandelli, p. 3.
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Roman law was back in Western Eurdfferom an economic perspective the new thriving
of Roman law is not at all surprising. The citiesre&zonce again large enough, and the
commerce once again intense enough, that therawasd for the legal institutions which
were — at least partially — lost with the barbai@rasions. However, the needs of the
marketplace were not the only, and perhaps not theemost important, cause of the general
revival of Roman law in the fcentury. As pointed out by Reyerson, the revivaswo a

large extent a result of growing judicial and garaental institutions based on written 1%

Just as in the classical Roman period once betftedncrease in trade and commerce gave
rise to an increased need for written contractsisTthe need for the notarial profession grew.
The existence of notaries can be traced to thetwadfth century in Italy, with the minutes of
notary Giovanni Scriba in Genoa. The oldest sungviotarial register in Montpellier dates
to 1293, which supports the notion that the moveratarted in northern Italy and
proliferated from there to the Langued8€In northern France, King Louis IX (“Saint

Louis”) created sixty notary positions in 1270ptstationed in Par !’ And so the notary
was back in Western Europe as well. It is notdtée the profession was considered highly
qualified, which is attested to by the emergencE2R8 of the Scuola di Notariato in
Bologna’®®

Medieval notaries could hold different kinds ofzariity — local, royal, imperial, or
ecclesiastical — a fact that testifies to the moe&government of the time as well as the
struggle between different factions over poW&However, since notaries would ultimately
practice their profession in a specific town orioegthey had to satisfy several requirements
laid down by local regulations. Aside from beingtate, which was uncommon enough at the
time, notaries were generally expected to havevalkgree or at least some sort of legal
instruction from the university. Most cities alsadha residency requirement, in the case of
Montpellier ten years residency, and an age reoqugre of 30 years. These requirements
amounted to a general rule that a notary be a ‘maand distinguished member of the town”.
As a result, notaries enjoyed relatively high stataod marriages to members of a notary’s
family were sought after”

Notaries were sought out by merchants to writelldgauments. They usually had fixed
places of business (“ateliers”) but would also mfyeen venue to venue in the town in order
to be close to the centers of business. Along initkeepers and brokers, notaries were
crucial players in medieval trade. They had moaatbne function and played different roles
in different transactions. The most important neées of course that of drafting and
authenticating legal documents and keeping reaafrttensactions. The notarial phase of
transactions was especially important to all parsi@ce contracts were not considered valid
and binding until sealed by the notary. This mesafiers and brokers had no right to get paid

184 As is perhaps to be expected, there has beenedebat whether the new upswing of Roman law was a
renaissance or an expression of continuity. Thizatie however, was mainly a product of t@ntury ideas and
has few followers today; Tamm, p. 255.

185 Reyerson, p. 79.

186 Reyerson, p. 80.

87 yaigre & Pillebout, p. 16.

188 Malavet, at pp. 418-419; Sander, p. 3.

189 This struggle has connections to the Investiturat@versy of the 1.and 13’ centuries between the Holy
Roman Emperor and the Papacy. Overall, the Ecslisgdand worldly leaders struggled over dominon
many fronts. One of these fronts was the law; ldanj pp. 6, 148-149, and
http://www.britannica.com/eb/article-9105947/cadaw#216815.hook2008-04-19).
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until the work of the notary was finished. Sinceuwally all transactions at some point had to
pass through the notary, notaries became knowldtg@athe local and/or regional market.
This led some notaries to use information gainetdendarrying out their notarial duties, and
pass it on to interested parties in the marketplade clear that there was, already in the
Middle Ages, a conflict between confidentiality athet need for public informatiofi*

A question that remains to be addressed is wheartlierm notary profession came into
being. That question is not easy to answer, andrbkeer will vary over Europe. In France,
there were quite clearly “notaries” in the™and 14, as is attested to by legislation enacted
by King Philip in 1300, 1302, and 1304. Even sdates as 1539 the different notarial
functions were dispersed among professionals witardnt titles; thenotairesdrew up
minutes, the¢abellionsmade engrossments and copies gduigle scelsffixed the seal to
bestow executory power on the documents, anddhge notesaw to the conservation of the
documents. In 1597, King Henry IV imposed the rearof these different functions in one
single profession; the process was later repeat&@d6 by King Louis XI\A?

The process in France seems to indicate that tifieation of the profession was not self-
evident. What makes the assessment difficult isz#neety of terms used to denote different
professions who may or may not correspond to tl¢ghy” of today. In his worlSumma

Artis Notarie pubished in 1234, the famous notary Rolandinal tise termsiotariusand
tabellioin a way that suggests that the terms had becomggmous->® Indeed, there is a
confusion of terms even today — within countried batween them. While Brazilian writers
generally refer to the professionrastary (“notario”), both statutes and the books and kasic
of the said writers mention other categories, sagtabellion” (tabelido) andegistrar
(registrador). In that context, the different terseem to denote different functions, much like
the aforementioned categories if"lentury France. However, in Argentina the commonly
used term igscribano The term escribano is used synonymously withrimtavith the small
difference that the Argentinean notarial law digtiishes between the “notarial function” and
the “profession of escriband® A plausible explanation for this is thegcribanowas the
commonly used Spanish word for notary before theahlal law of 1862 replaced it with
notario.’®® The change in terminology does not seem to haga hely effective in all former
colonies.

Steering through the fog of linguistic uncertaintys still quite clear that the notarial
profession that took form in the Middle Ages is Hane that survives to this day. As will be
seen in the following section, subsequent legisatias of course changed the profession
over the centuries, but the essential function respas do the basics of the legal context in
which it was created.

3.3 The Profession Is Regulated

There are two kinds of possible regulations coringrnotaries. Firstly, there are the rules
governing the entering of contracts, their probatialue, and the conservation of documents.

191 Reyerson, pp. 83-84, 143-144, 147-152.
92 vaigre & Pillebout, p. 16.
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195 Malavet, at p. 423.
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Such rules may or may not provide for the mandaboryoluntary intervention of a notary. In
some countries and ages, the intervention of tkerydias been made mandatory for certain
types of contracts. These rules seem to indicatiethie notarial intervention serve a purpose
in society, whether to ensure the certainty offacthat is, to ensure the veracity of claims
and prevent falsifications — or to ensure legalaiety in the sense that legal requirements are
observed. Secondly, there are the rules goverhmgvork of the notary. Such rules include
the tasks of the notary and the manner of theicien. Since, as has been shown in the
foregoing, the need for the notary profession ptesdhe profession itself, it is only natural
that the oldest laws fall under the former categand that the second category has evolved
in (comparatively) more recent times.

Regulating the notary profession — or at leastleding areas closely linked to the notary -
seems to be almost as old a concept as the pafiasself. The aforementioned Corpus Juris
Civilis contained, in its Novellae, provisions redjag the notariat. One of the most notable
new rules was that which made the interventiorhefriotary mandatory. Also introduced by
Justinian was the notarial protocol, stipulatingtthny instruments drawn up by the notary
must specify the name and signature of the noteryyell as the date. The protocol was
introduced in %reat part as a means to preverfifalsons, or at least to make falsifications
more difficult*®

Spain seems to have retained much of its Romatagereven during the Visigoth kingdom.
In 600 A.D. the “46 formulas” were issued, stipirgtthe necessary elements for public
contracts: the contracting parties, witnesses,aamotary to confirm the contract legally. In
these times, reading and writing laws was only [&sifole in the presence of notaries; this
measure was taken in order to prevent falsificatidhin 654 A.D., theFuero Juzgpa
compilation of the laws of the Visigoth people, vissued under the Latin titlaber
ludicorum It captured legal institutions and principlesnfr®@oman law as well as those of
the barbarian invaders, and contained some integgstovisions with respect to written
contracts and notaries. For instance, the law n§kGitasuindo stipulated that where a
written contract was contradicted by an oral testiyn the former held more probative value.
The law of King Flavio Rescindo, further, uphelé tirohibition for others than notaries
(escribanos) to write the laws of the King, witlveses punishments for transgressbfs.

During the centuries of the Cord6ba Cahiphate,ew notarial legislation seems to have
been enactéd’, but soon after the Reconquista, in 1255 Rhero Rea(Royal Privilege) of
King Alfonso the Wise was promulgated in CastilaeTCode stipulatedhter alia, that

notarial intervention was mandatory in drawing ufisnvThe notaries were further required to
take minutes of the transactions in which theyrirered®® In its Book II, Title IX, was a
provision that contracts were only valid if drawm ly notaries or, in the absence of notarial
intervention, with a minimum of three witnesses.promote the effective execution of these
rules, the Fuero Real also provided for the esthivient of royal notaries in all cities and
major towns:

% sander, p. 2.

97 Romero, p. 6-7.
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“[For the purpose] that the legal disputes that agettled, or the sales or purchases that are
made, or the business that is conducted between(Mgshall not fall into doubt on account
of contest or discord between Men, We provideith#te cities and in the major towns shalll
be appointed [notaries], available to the publicdasworn by mandate of the King or
whomever he decrees and by no other (*%3.”

Further, and perhaps even more importantly, thed-Real introduced, or at least captured,
the concept of (almost) full probative value:

“All [contracts] entered between men, bearing #eal of the King, the Archbishop, or the

Bisgmogp (...) shall be valid; unless he, towards whioen[claim] is directed, can legally refute
it.”

We arrive, here, at the perhaps most distinguistreagof the notary, compared to all other
similar professions - the power to authenticateuduents. A contract drafted and/or
supervised by the notary had full probative valyehe 12" century?® Thus, it is possible
that the Fuero Real did not introduce a legal rigval 1255 but rather codified for Castile a
principle already in use. The principle of full padive value meant that a contract drawn up
and/or supervised by the notary was considered @aad authentic per se, simply because it
was drafted by the notary who was vested withlica fides public faith. It is easy to
appreciate the power derived from publica fidesyels as the importance for legislators,
governments and society at large to ensure th&pthwer was not abused by faithless
notaries.

Whether as a result of a fear of legal uncertaimtfor other reasons, there were indeed in
medieval Europe concerns and suspicions amongojagce that notaries did not honor the
public faith vested in them. For instance, notawese frequently suspected of drafting false
documents. While there is little evidence to suppmthe notion that notaries were generally
dishonest, it is perhaps not surprising that nesanere at times viewed with suspicion. Since
notaries were literate in several languages anubeeitars and versed in the law they
possessed knowledge the public did not. For tlsisor, and because the very nature of the
notary’s work required thoroughness, it became mapa for notaries to work under a certain
professional code. The writer Saliatele of Bologeaerted in his workrs Notariethat

forgers and infamous persons should be thrown fotlieoprofession to preserve timegra
famaof notaries. In the case of Montpellier, only lagmof good reputation with ten years of
residence in the town could be appointed as natan¢erestingly, through statutes in 1223
and 1231, members of the clergy were barred fr@mthariat in the towf’*

The Fuero Real addressed the fear of perjury daffi¢ations, under Title XIDe los

falsarios, e de las escrituras falsasy | provided that a notary issuing false docotagon
was to lose his hand and his office; in grave cabespenalty for perjury or falsifications was
death?® The statute also contained provisions concerrtisgémuneration to the notary, as
well as the performance of the notarial serviceaoAg the latter kind were three particularly
interesting provisions. Firstly, the notary waskpbited from hiring another person to write
documents in his place. This may be seen as aessipn of the particular faith vested in

291 Gonzéles, p. 267 (unofficial translation Jingryd).

292 Gonzéles, at p. 267.
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notaries. Secondly, the notary was required torteoethe identity of the contracting parties
before he was allowed to fix his seal on the domimdf a contracting party was a foreigner,
the deed could not be finished unless witnesses fhe land vouched for the identity of the
foreigner. Thirdly, the notary was required to keepes of all transactions in which he
intervened®®

Between 1256 and 1263, tBéete Partida®f King Alfonso X were promulgated. The Siete
Partidas were a compilation of laws issued in seaets, the third part of whicfiercera
Partida, concerned (among other thing) notaries. Contiptine legislative work begun in the
Fuero Real, the Tercera Partida contained variomggions that defined the notary
profession and the notarial services. The mandatbeyvention of the notary in certain legal
transactions was established and/or confirmed aastiae principle of full probative value.
The notary was further required to keep permaregisters of his notesnbreviaturas The
Siete Partidas would form the base of notarial la@n in Spain and its colonies until the

19" century®®’

After the exponential development in thé"k&ntury, the notary profession evolved largely
unperturbed by major legislative changes. This maart be attributed to the excellent
groundwork laid out by the medieval laws. Howevkere was of course in the following
centuries some legislation of note. In 1400, CA&madeus VIl issued a statute containing
two very interesting novelties. Firstly, the imbiguras were replaced by the notarial
protocol, modernizing the notarial registers. Selprtheaudiencia where the notary met
with the contracting parties, was regulated, reqgithe notary to give the parties such advice
as was necessary for them to properly concludé@msaction. In 1512, the constitution
issued by Emperor Maximilian | of Austria contairee@rovision that established that the
notarial protocol belonged to the state and notittary>*® The public function of the notary
was thus further emphasized.

Apart from the aforementioned, notarial law sawgneat substantive changes until the 1803
French law, Loi Ventése (16 March), issued by Nepol That statute, which was to form the
basis of virtually all modern notarial legislatiomas part of the codification policy of
Napoleon. Thus, the Loi Ventbse codified centuoiesustomary law, and produced the first
uniform definition of the notary;

“Notaries are public functionaries designated t@egéve all acts and contracts to which the
parties must or wish to impart the authentic chaeaof a public act and to guarantee the
date, keep it deposited and issue copies and tesigsi’ 2°°

Spain modernized its notarial legislation withNistarial Law in 1862, whereas lItaly did the
same in 1913. Both were similar to the Loi Ventdsaking the notary profession completely
regulated, from the definition of the professidmwpugh education requirements, to the way
the notarial work is to be performé¥.As will become apparent in the next chapter, this
model was to influence notarial legislation in tiieole Latin world.
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3.4 Conclusions

The notary profession has ancient origins. Firste#he need to secure proof of entered
agreements. One manner to achieve this was pyblizit as society grew larger and more
complex publicity could simply not satisfy the nead the marketplace. Written evidence
proved a good alternative, but since literacy veasWriting became the work of scribes. To
guarantee the authenticity of written contracts,gtribe needed to be a person of good faith,
somebody people knew to be trustworthy. This fungtassociated both with clergy and lay
rulers, became associated with jurists in Romerevttee foundation was laid for the
profession that would become the notary. Howewveclassical Rome the functions we
associate with the notary were still dispersed apsmveral professions. The first known laws
regulating the notary as a single profession, mangaecorders of contracts, were found in
6" century Corpus Juris Civilis, which was broughtte Latin West early on but proliferated
in earnest in the Mcentury, beginning in Rome. In the Middle Ages phefession was even
more regulated, and the well-known rule of full lpative value dates from around this time.
As is perhaps to be expected, this proceduralwakcomplemented by harsh laws against
dishonest notaries, as well as the idea that mstanust be people of good faith (bona fides).
The profession evolved, legally and in practicéglidependently in Latin Europe as well as
Germany/Austria. The Revolutionary French Loi Vesstérom 1803 gave the modern
notariat its “classic” shape and was emulated tjinout the civil law world.
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4 The Contemporary Latin Notary

This chapter deals with the Latin notary as a lebakacter of today. Keeping in mind that
the objective is ultimately to relate the notarytte Swedish real estate broker, it would seem
appropriate to limit the account to rules and pples concerning the notary’s relation
towards the contracting parties in a real estatesaction. Such an approach would not lack
merits; apart from considerations of space itiituaily impossible to give a full account of all
aspects of the notary within the context of thespré study. However, all comparative studies
must take into account not only thegma faciepoints of interest but also surrounding areas
and, perhaps most importantly, the historical &gl context of the object of study. A

classic example offered by Bogdan illustrates thiatp Suppose one would wish to compare
government incentives and support to facilitateféonilies to have children. One possible
method, employed in Sweden, is to grant parentsidi@s in the form of a child allowance.
Suppose further that one would wish to compare weahd France. The French system does
not know a child allowance as the Swedish doesghwviriay give the impression that there is
no French policy supporting parents with childridowever, this is merely the result of bias
and lack of a proper knowledge of the French sysfiédra French subsidy simply takes the
form of a tax deductioft:* It is thus of utmost importance to consider mbanttheprima

facie points of interest.

In view of the foregoing, it seems prudent to pnésan overview of the key aspects of the
notarial profession. This should not present a majoblem of scope as long as the accounts
are kept at a suitable level. The chapter is theeedrganized as follows. Immediately below
(4.1) follows a presentation of what | choose tard as the foundations of the notariat: the
international proliferation of the Latin notary s3m, the relevant notarial legislation in the
nine examined countries, and the public and prightgacter of the profession. This is
followed by an account of the chief functions ¢ thotary, namely the drawing up of the
necessary documents, authentication, and coungdliy the impartiality of the notary (4.3),
and finally a short account of the current econaidramd political discussions surrounding the
profession (4.4).

4.1 The Foundations

4.1.1 The International Notariat

As the Spain and Portugal discovered the New Wanltiifounded colonies in South, Central,
And North America, they brought their bureaucranyg &egal system with them. Thus, Brazil
inherited the laws and customs of Portugal whetteasest of Latin America inherited those
of Spain. In the case of Brazil, the nominally aggdble law until 1981 was the ordinances of
king Afonso V from 1445, as revised in 1521 and3188 Quite naturally, this included the
notariat. Even after the independence of Latin Aca@r countries from their former masters,
the cultural heritage prevailed, as did the nopapfession. The American state of Louisiana

211 Bogdan, pp. 46-48; the specific contents of thenkh rules have not been investigated, but thet poivalid
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presents an interesting case, owing to its pasrdubktory. Founded around 1700 by the
French, it inherited the bureaucratic traditiomfrérance, as did Québec in Canada. Ceded to
Spain in 1763, it remained safe in the civil lamnfly. Despite subsequently being sold to the
United States (after being ceded back to Franea 8pain) by Napoleon in the Louisiana
Purchase for $ 15,000,000, it has retained patiits ofvil law tradition. Thus, there are Latin
notaries in Louisian&: Since then, the notarial has evolved interdepethdenEurope and

the former colonies, not least through the workhef Colegio de Escribanos de la Ciudad de
Buenos Aires!

Figure 1 The prevalence of the Latin notariat worldwide

Source: http://uinl.org/

In 1948 representatives from the Notary Chambersriateen countriés’ met in Buenos

Aires, invited by the Colegio de Escribanos, andghfited the International Union of Latin
Notaries, aptly denoted UINL from French and Spaniion Internationale du Notariat

Latin and Unién Internacional del Notariado Latinespectively. The 1948 Congress adopted
a statute that was officially adopted in MadridLBBO.

The UINL is a non-governmental organization whosamers are the Chambers of Notaries
in the nineteen original countries as well as thafssubsequently joined countries, today
amounting to 75 membef¥ The UINL interacts with governments, internatioaat!
supranational organizations such as the UN, th&€CBlimission, and the European
Parliament, as well as other non-governmental azgéions and professional societies,
including the International Union of Lawyers and thternational Bar Association. In its
interaction with governments, the UINL draws up aotimits concrete proposals for
legislation. The general aim of the UINL is to pratae the Latin notarial system throughout
the world, developing and promoting the applicatibits fundamental principles as well as
principles of notarial ethics. To that end, theamigation is engages in the study of law in the

213 hitp:/Awww.pclna.org/http://www.notarialarchives.org/civil.htm
http://www.louisianahistory.org/timelines/index.Htfall 2008-04-19).

2 hitps://www.colegio-escribanos.org.2008-04-19).

215 Argentina, Belgium, Bolivia, Brazil, Canada, Colbim, Costa Rica, Cuba, Chile, Ecuador, Spain, ranc
Italy, Mexico, Paraguay, Peru, Puerto Rico, Switaad, and Uruguay.

218 hitp://uinl.net/presentacion.asp?idioma=ing&submeiEMBRES (2008-04-19).
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field of notarial practice, including the study aswmpilation of legislation relating to
notaries. It also holds and promotes internaticnagresses.

The notary profession is also organized on a Ewopevel by the Council of the Notariats of
the European Union, abbreviated CNUE from the Hreraane, Conseil des Notariats de
I'Union Europeenne. The CNUE was founded in 199®¥ang the introduction of the single
market in the EU. It is a non-profit organizatiatvacating the interests of notaries in the EU,
and is the official organization representing tbé&anal profession in and before EU
institutions. Its members are the national notaganizations in all EU countries where the
notary system prevails; Austria, Belgium, Bulga@i@ech Republic, Estonia, France,
Germany, Greece, Hungary, Italy, Latvia, Lithuahiaxembourg, Malta, the Netherlands,
Poland, Portugal, Romania, Slovakia, Slovenia gralr8*’ The express mission of the
CNUE is to promote the notariat and its ative dbation to all decision-making in the EU.
The view taken by the CNUE is that this servesiingose of developing a legal Europe. The
CNUE's internal service to its members is to kdegmt updated on relevant legal and
political news from the EU institutions, and assisttraining notaries in community Isi4?

4.1.2 The Legal Basis of the Notariat

4.1.2.1 The Notarial Laws

One of the fundamental principles of law, recogdias early as by the Romans (see above
Chapter 3), is that laws are only applicable witthi& jurisdiction of the lawgiver.
Consequently, a statute from one country is onpliegble in that country and cannot be used
as a direct source of law in another country. Tiesent study addresses the Latin notary as a
(quasi-) uniform legal character that exists in gnaountries. Given that the law of one
country does not prove that the same rule exisasather, it could be argued that in order to
prove that the Latin notary is indeed (virtuallggtsame legal character in a number of
countries, one would have to present identicagtdeast very similar, provisions from the
laws of all those countries, governing central agpef the notary. Therefore, in order to
forestall any and all objections, let us go abaaspnting such provisions in the simplest
possible fashion.

Let us first find a common denominator. The UINb,its webpage, defines the notary in the
following way.

Notaries are professional lawyers and public officials appointed by the State to confer authenticity on legal
deeds and contracts contained in documents drafted by them and to advise persons who call upon their
services.?*®

A bit further down on the same page is the follagyatatement.

To achieve the balance needed in order to conclude a contract on an equal footing, a Notary's impartiality can
also take the form of lending adequate assistance to whichever of the parties might be in a position of
inferiority.2?°

217 hitp://www.cnue-nouvelles.be/en/001/index.h({@008-04-19).
218 hitp://www.cnue-nouvelles.be/en/001/002.h{B008-04-19).
219 hitp://uinl.net/notariado_mundo.asp?idioma=ing&sebm=NOTAIRE(2008-04-19).
220 [|n;
Ibid.
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It seems safe to conclude, already, that two kpg@s of the Latin notary is the public faith
to authenticate documents, as well as acting inghgrtHowever, in a legal study only proper
sources of law can ever satisfy the reader thatsiv. The following table demonstrates the
notarial laws of all nine countries selected fa phesent study, as well as references to
provisions concerning either authentication or intiphty. It serves two purposes. Firstly, the
laws presented in the table will be referred tthimrest of the chapter. All references to legal
provisions hereinafter concern these laws. Secoitdiyves a decently clear indication that
the chief traits of the notarial profession aregame in all examined countries.

Figure 2 Comparison of notarial laws with respect to authentication and impartiality

Country Legislation Comment
Argentina Ley organica notarial n® 4Q8Buenos| Art. 17° a) Impartiality
Aires 15 de junio de 2000 (independence)
Belgium « Coordination Officieuse de Ig Art. 1 Give authentic
Loi du 25 Ventose An Xl character to acts

Contenant organisation du | Art. 9 Intervene and counsell
notariat telle que modifiée pgrthe parties in all impartiality
les lois du 4 mai 1999

» Code de déontologi€004-

06-22/44
Brazil Lei dos cartériosLei n°® 8.935, de 18 Art. 1 Publicity, authenticity
de novembro de 1994 Art. 2 Legal professional
vested with publica fides
Art. 6 Formalize will of the
parties legally, grant
authenticity
France « Loidu 25 Ventdse an Xloi | Art. 1 Public officials, give
contenant organisation du | authentic character to acts
notariat

« Ordonnancen® 45-2590du 2
novembre 1945 relative au
statut du notariat

« Ordonnancen® 45-1418 du 28
juin 1945, relative a la
discipline des notaries et de
certains officiers ministériels

» Décretno 45-117 du 19
décembre 1945 portant
reglement d’administration
publique pour I'application du
statut du notariat

Germany « Bundesnotarordnung § 1Independent public
(BNotO)vom 24. Februar office, authentication
1961 (BGBI. | S. 98) § 14Impartiality and

counselling, independence
and incompatible
undertakings

* Beurkundungsgesetz
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(BeurkG)vom 28. August
1969 (BGBI. | S. 1513)

Mexico Ley del notariado para el Distrito | Art. 3 Impartiality
Federalde 28 de marzo del 2000 | Art. 42 Publica fides
Portugal Estatuto do NotariadoDecreto-Lei | Art. 1 Publica fides, give
n.° 36/2004 de 4 de Fevereiro legal form to acts
Art. 13 Impartiality and
independence
Puerto Rico * Ley notarial de Puerto Rico | Art. 2 Publica fides,
de 1987 Ley Num. 75 de authenticity, give legal form
Julio de 1987 to the will of the parties
Art. 3 Independence and
impartiality

* Reglamento Notarial de
Puerto Rico Tribunal
Supremo de Puerto Ritd

Spain « Ley del NotariadpLey de 28 | Art. 1 Publica fides
de mayo de 1862

* Reglamento Notarial
aprobado por decreto de 2 de
junio de 1944

4.1.2.2 Mandatory Notarial Intervention in Real &st Transactions

It has been asserted that real estate transaatidims countries where the Latin notary
prevails include the intervention of a notary. Tikikiardly to be contested. It has also been
asserted that the notarial intervention is mangatomost, though not all, civil law countries.
It seems appropriate, here, to address the magdaature of notarial intervention and
examine it more closely. In legal terms, what dmeandatory” really mean? More precisely,
what are the legal consequences if the contraptntjes do not seek the intervention of the
notary? Scratching the surface reveals a legétyrd¢laat is more complex than is often
assumed, and the quests soon turns into one ofiatieg for the different reasons why
notarial intervention is sought in real estate $eantions.

First and foremost, the legal implications of thendatory notarial intervention lie at the
heart of contract law. In most Latin-German cowdyit is an essential and necessary
component of the real estate sales contract; aicgptd the contract law of those countries,
the sales contract simply does not become validbamding until authenticated by the notary.
It is not difficult to trace the rationale behirtdg rule to the problems of the marketplace
discussed in the previous chapter: what documeattoae trusted in the court of law (and,
consequently, in the marketplace)? That questigrblean answered in many countries by
granting notaries exclusive power to authenticanel, to validate, contracts.

The following table demonstrates which of the exadicountries have made notarial
intervention mandatory in the sense that it is sgagy for a binding sales contract. As can be

21 TheReglamentdias been enacted by the Supreme Court of PuartoiiRaccordance with Art. 62 of they
Notarial.
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seen, France and Belgium constitute a minorithat in those countries sales contracts are
valid without notarial intervention. It should betad, however, that this applies between the
buyer and seller only. In order to make the puret@sposable to third parties, it must be
registered. In order to be registered, in turn,diretract must be confirmed by a notary; Art. 2
of the Law 18/12/1851 (Belgium), and Art. 4 of fhécret 55-22 of Jan 4, 1955 (France).

Figure 3 Mandatory notarial intervention for valid real estate sales contracts

Country Legislation Comment

Argentina Codigo Civil Ley 340 de 25 de Art. 1184 Mandatory
setiembre dé869

Belgium Code Civil Belge Art 1582 Voluntary

Brazil Cadigo Civil Lei n° 10.406, de 10 de Art. 108 Mandatory
janeiro de 2002

France Code Civil Art. 1589 Voluntary

Germany BGB, Biirgerliges Gesetzbuch § 311bMandatory**

Mexico Codigo Civilpara El Distrito Federal Art. 2316-2322Mandatory

en Materia Comun y para toda La | (with exceptions)
Republica en Materia Federal

Portugal Cadigo Civil Decreto-Lei No 47344 | Art. 875 Mandatory
de 25 de novembro de 1966

Puerto Rico Cadigo Civilde Puerto Rico de 1930 Art. 1232 Mandatory

Spain Cadigo Civilespafol Art. 1280 Mandatory

Even where the notarial intervention is not madgrinmental for the validity of the sales
contract itself, notarial intervention can becomacfically mandatory all the same. As a
general rule, most buyers of real estate finanegthichase by means of a loan, for which a
mortgage on the property is commonly used as dgc@ieditors will typically not grant
loans without a mortgage. Since mortgages aresiighiemwith respect to real estate, thus
representing huge values to individuals as wedlagsety at large, practically all countries
have deemed it necessary to make the validity afgages conditional upon registration.
This holds true for countries outside the Latini@an family as well; in Sweden, mortgages
are registered in the Land Register. The registelfiis administered by the National Land
Survey, whereas the registration of rights sucimaggages are administered by seven
government bodies, allocated to seven districttsgttIn the Latin-German family, the
extent to which notarial intervention is mandatbyylaw varies, as does the formal
consequence of the intervention. For instance @miany the setting up of mortgages
requires first the consent of the owner or the prigp The consent itself is valid without any
particular form. However, according to § 873 of B8B the mortgage right comes into
existence only upon registration in the Grundbdéygistration, in turn, requires the signature
of the owner to be notarized (§ 29 BG&).

22 A contract entered without notarial interventiacbmes valid with all its contents if a declaratidn
conveyance and registration in the Land Regiseeéected.

%3 | and Register Code (2000:224) and 19:3 of the L@ode (1970:1994), respectively.

224 Hertel & Wicke, p. 36-37.
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The following table demonstrates that all of tharexed countries have made notarial
intervention mandatory with respect to mortgagéss means that in these countries, notarial
intervention is a prerequisite for a valid mortgage

Figure 4 C Mandatory notarial intervention with respect to mortgages

Country Legislation Comment

Argentina Codigo Civil Ley 340 de 25 de Art. 1184 Mandatory
setiembre dé869

Belgium Code Civil Livre Ill Titre XVIII : Des| Art. 81-82 Mandatory

privileges et hypothequekt
décembre 1851. - Loi hypothecaire

Brazil Cadigo Civil Lei n° 10.406, de 10 de Art. 1492 Mandatory
janeiro de 2002

France Code Civil Art. 2416 Mandatory

Germany BGB, Birgerliges Gesetzbuch 8§ 29 BGO, § 873 BGB
GBO, Grundbuchordnung Mandatory

Mexico Codigo Civilpara El Distrito Federal Art. 2917, 2317Mandatory

en Materia Comun y para toda La | (with exceptions)
Republica en Materia Federal

Portugal Cadigo Civil Decreto-Lei No 47344 | Art. 875 Mandatory
de 25 de novembro de 1966

Puerto Rico Cadigo Civilde Puerto Rico de 1930 Art. 1232 Mandatory

Spain Cadigo Civilespafol Art. 1280 Mandatory

It follows from the foregoing that, in the examinaalintries, the parties to a real estate
transaction must seek out the notary at some pomtder to achieve a valid sales contract, or
a valid mortgage, or both. However, as the Gernxam@le demonstrates, there may be parts
of the process that do not necessarily involvetargoThe question, then, is whether there are
other implications of notarial intervention thatuwild make the parties avail themselves of it
even where it is strictly not required. The ansisdhat there are. Firstly, as will become
apparent below (4.2.2), notarial deeds have futlettiary value, and executory force, by
virtue of the notary’s power to authenticate. Theme they have the obvious advantage that
the parties will not have to obtain a court oraeenforce them. Secondly, through a
combination of law and tradition, the notary isemtablished institution in Latin-German
countries. It is highly likely that most people ot know the extent to which notarial
intervention is a legal prerequisite for a val@saction. Also, the practice is so widespread,
and so rooted in the culture, that the overall Espron is that the notarial intervention is
mandatory’?®

4.1.3 A Public and Private Profession

The legal nature of the Latin Notary is often sumee as “a liberal professional vested with
publica fides and performing public functiorf$®.This encompasses two separate issues.

225 Ferreira & Weinzenmann, at p. 60; Murray, p. 30.
228 Malavet, at p. 434.
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First, there is the question of the notary’s emplent status. Is he employed by the
government or does he act in his own capacity? r@kcbere is the question of publica fides.
What does the term mean? The literal translatiomftatin is “public trust” or “public faith”,
which taken together with performing public functsosuggests that the public has a special
faith in the notary to perform an important duty flee benefit of the law and of society.

The term “liberal profession” applies to highly djtiad professions with restricted entry.
Access to such professions normally requires soegee@ of formal university training.
Lawyers, doctors, pharmacists, and accountantsxamples of liberal professioffs.

Intuitively, the term would seem to imply that ffession is pursued within a private
framework, either completely within the private spd or at least independently from
government institutions. However, since notarie$quen public functions this definition does
not fit the profession perfectly. It is of coursespible to ignore this perceived imperfection;
indeed, the law is so full of legal terms for whitlere are by necessity detailed definitions
that terminological discussions concerning nondlégens seem superfluous. However,
whatever one’s stance on terminology, the legalistaf the notary must be addressed. On the
one hand, notaries perform public functions with fiall power of the state behind them. On
the other hand, they give legal counsel to thesaating parties and often engage in legal
services that are not ordained by law. It is theneeDf interest to address the status of notaries
as expressed in the notarial laws.

In France (Art. 1 of th&945 Ordonnance}he notary is defined as an “officier public”,
which means “public official”. This would normaltjenote a person employed by the
government to perform public functions, but Artislproceeds to stipulate that the notary
may exercise his profession in his own name oriwighprivate enterprise. Similarly, the
Belgian law (Art. 1) defines the notary as a “faachaire public” but provides, equally, that
the notary may exercise the profession alone argrivate enterprise (Art. 50). In the case of
Spain, the law (Art. 1) defines the notary as @ servant?®, whereas the Reglamento (Art.
1) defines them as legal professionals as welhdsservants, explicitly recognizing that the
profession has a dual character. Portuguese netaere formerly public employees, but the
profession was privatized in 2004 when the curmexérial law was introduced. The current
law (art. 1.2) provides that the notary is at oagrublic officer and a liberal professional. The
German BNotO (8 1) refers to the notariat as adépendent public office”. The Puerto
Rican law (Art. 2) explicitly refers to the notaag a “legal professional who performs a
public function,authorizedjitalics added] to give faith and authenticity (.. The word
“authorized” is the key: the notary is not employsdthe government but rather a private
professional authorized to perform some of its fioms. The Brazilian law (Art. 3) refers to
“legal professionals vested with publica fides toom is delegated the practice of the notarial
activity”. The Mexican notarial law has a similaording; “[t]he notary is a legal professional
vested with publica fides (...)” (Art. 42). Finallihe wording of the Argentinean law focuses
on the notariatunction(Art. 1), while providing that this function iselfexclusive
competence” of notaries (Art. 20), and that in otdeperform this function one must receive
a notarial investiture (Art. 12). The provisiongyw&om country to country, but bit by bit the
picture emerges of a common legal character. Ty indeed a legal professionaisted
with faith and the power of the government but metessarilyemployedoy the government.

227 yan den Bergh & Montangie, p. 5.
228 «Fyncionario pablico”.
229«E| notario es el profesional del Derecho queagaina function publica, autorizado para dar fatgrcidad

(..).
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It is usually left to the discretion — and the m@sgibility — of the notary to choose and run the
operations of his offic&®

It is hardly to be contested that being vested thghfull authority of the government without
being a government employee is far-reaching indékd.question is, on what grounds is
such authority granted? This brings us to the dquestf publica fides The literal meaning,
“public faith”, gives a clear indication of the gaal idea: the public has entrusted the notary
to perform important functions in its name. Howevaerely performing “important
functions” in the name of the public does not digtiish the notary from a number of other
professions, including fire fighters, para-medmsschool teachers. Professionals of those
categories certainly perform functions deemed ingdrby the public. As is the case with
notaries, whether they are public employees ommat vary but does not change the public
interest in their work. The essence of publicadities elsewhere and is twofold: first, the
notary performs functions that are not only publit alsofunctions of the stataend carry its
seal. Second, as will be accounted for below (%.2dtarized deeds have a special
evidentiary value. Thugublica fidedss inextricably linked to rules of procedure, whis
rather fitting given its Roman origins.

Among the examined notarial laws, those expliaitigntioning publica fides are the laws of
Brazil (Art. 3), Mexico (Art. 42), Portugal (Art.)land Puerto Rico (Art. 2), as well as the
Spanish Reglamento (Art. 1-2). However, the omissibthe phrase in the notarial laws of
the other examined countries should not be intézdras a substantive deviation from the
principle; the concept of publica fides is embedufedll countries’ notarial laws since they
describe the public functions the notary perforams the implications of those functiofis.

4.2 The Chief Notarial Functions

The notarial area of activity can be summarizethasotarization of legal transactions,
providing neutral advice, and the execution ofribtarized transaction, i.e. making the entry
into the Land Register or Commercial RegisféThe latter activity, while admittedly
important, falls outside the scope of the prestmtys The following account will therefore
cover the functions that are at the very core efttansaction itself: the drawing up of the
necessary documents, their authentication, andseting.

4.2.1 Drawing up the Necessary Documents

Given the notary profession’s origins as a sciitis,hardly surprising that drawing up any
and all documents necessary or convenient forémsaction remains a notarial function of
paramount significance. Indeed, as has been mewtjdhe Argentinean word for notary
remainsescribang a testament to the original purpose of the psiées Drawing up the
necessary documents is at times described as degad form to the will of the contracting
parties, and is explicitly provided for in the naaéhlaws of Argentina (Art. 20.a), Brazil (Art.

230 vaigre & Pillebout (2006), at p. 8.

231 The fact that the Spanish law (Art. 1) descrittesriotary as authorized to "give faith” to contsaahd other
deeds supports the view that the differences mrggpect are superficial and a mere question oding.

232 Geimer, p. 8.
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6.11), Mexico (Art. 26), Portugal (Art. 4), PuerRico (Art. 2), and Spain (Art. 17). While the
Belgian (Art. 1) and French (Art. 1 of the 1945 @mndance) notarial laws do not explicitly
mention the actual composing of documents but rétikeeeiving” them, it is clear that these
countries form no exception. German law does neg lmae single provision but rather an
entire law, the Notarization Act (BeurkG).

The extent to which the notary must draw up allwhoents in practice may, and must, of
course vary. It is no rare occurrence, for instatita real estate brokers provide sales
contracts that the parties have already signeavisit authenticated. Depending on the
guality of the contracts, the notary’s work maysome — perhaps many — instances resemble
a mere pro forma operation. However, as will be destrated below (4.2.3), the notary is by
no means at liberty to notarize documents withoatmlling them in substance.

4.2.2 Authentication

The arguably single most important function of tl¢ary is to authenticate, or “give
authenticity” to contracts and other deeds. Indéaslthe very reason the state confers upon
the notary some of its powets. What, then, constitutes “authenticity” and what is
implications? The word “authentic” has its rootshe Greek wordwbfevrixkég, meaning

“real”, and “genuine”. To authenticate, then, isvédidate, to establish the truth or
genuinenes$>” In the legal context, the principle of autheniimathas been held to “[signify]
the confirmation, by the authority vested in théang, of the existence and the circumstances
that characterize the fact (...)". It has furtherribeaid that authentication entails the idea of
certainty of the existence of a fact or legal attested to by the notaf§> While this is of
course true, attesting to the veracity of statetsfes in itself nothing unique for the Latin
notary.

Rather, the most important characteristic of auibation lies in the principles dill

probative valueandimmediate enforceabilityThat is, once the notary has attested as to the
veracity of a deed and signed it with the notagéal, that deed is considered full proof in the
court of law?*® It is also enforceable without any requiremensidisequent confirmation by
a court. The French notarial law (Art. 19 of tt@ du 25 Ventdsestipulates that all

“notaried” acts shall “have the faith of the coofffaw”?*’ and “shall be executory within the
borders of the Republic”. It can only be suspengegudicial order. Art. 1319 of the Code
Civil further provides that a party in possessiba motarized act need not prove its
truthfulness; rather, it is the counterpart who ndisprove it. The Belgian notarial law (Art.
19) has a provision identical to its French eq@malwith the exception that “Republic” is
replaced by “Kingdom”. The term “executory” meahattthe instrument is immediately
enforceable. The Brazilian notary law lacks sughavision; instead, Art. 364 of the Code of
Civil Proceduré® stipulates that “public documents are proof ndy @i its origin, but also

of the facts that [the notary] has declared to laerred in his presence”. Together with Art
6.11I of the notarial law, stating that the nothgampetence encompasses “authenticating

3 yaigre & Pillebout, at p. 2

234 |lustrated Oxford Dictionary.

235 Antunes, p. 9.

236 Malavet, at pp. 443-445.

237n( ) feront foi en justice”.

238 Codigo de Processo Civil, Lei n.° 5.869, de 1jadeiro de 1973.
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facts”, it is clear that the Brazilian rules aredifferent in substance. Germany has chosen the
equivalent solution, providing in § 415 et. seqthaf Code of Civil Procedure (ZP&)that
the notarial deed gives full evidence of the openathat has been notarized. The Mexican
law (Art. 26) provides that the authenticating fiioie means that that which the notary has
attested to in the notarial acts or public registeall be deemed certasave where the
contrary is provenThe Mexican provision summarizes perfectly thiglentiary value of
notarial authentication: it results in a stronggu@ption of truthfulness that can only be
invalidated by judicial orde?*° The party wishing to contest the authenticity bethe full
burden of proof*! There are, however, limitations; the principl€df probative value
applies only to facts that have occurred beforentitary. If, for instance, the notary attests
that a down-payment has been made before his pffiegrinciple applies. In contrast, the
principle does not apply where the notary meretijgates in the notarial act that the parties
are in agreement that payment has been made mtgff?

As to the question of immediate enforceabilityjragge recapitulation of Swedish law serves
to highlight its importance. Suppose a creditorstoet receive payment from the debtor as
stipulated in their contract. Since Swedish lawmasmmediate enforceability, the creditor
cannot enforce the contract before obtaining acwxey title in accordance with Chapter 3
of the Enforcement Code, such as a court oftféfhe immediate enforceability of notarized
deeds means that no such steps are necé&$&or. instance, § 794 of the ZPO provides that
execution takes place on the basis of deeds thatlieen received by a German notary
within the limits of his professional competené&sAs indicated above (4.1.2.2), this makes
it highly interesting for private persons as wellmpanies to obtain notarized deeds even
where notarial intervention is not strictly mandsto

4.2.3 Counseling

Counseling the contracting parties is an essembi@rial task, second in importance to none
except, perhaps, authentication. Counseling/adsie&plicitly provided for in the notarial
laws of Argentina (Art. 20.a and 22), Belgium (A3), Germany (§ 24 (1) BNotO), Mexico
(Art. 6), Portugal (Art. 4), and Spain (Art. 1 biet Reglamentd)*® The Brazilian law (Art. 7)
all but explicitly stipulates a counseling functignrequires the notary to “perform all
necessary steps and diligences necessary or cenvéni the preparation of notarial acts”.
The Puerto Rican law does not explicitly providedounseling, but it is hard to conceive
complying with the requirement in Art. 2 to integpthe will of the parties and give it legal
form, without giving counsel as an integrated péthe work. As for France, it is clear that
French law has a counseling requirement, firsteit the exposé des motifs of the Loi

239 Zjvilprozessordnung, 12.09.1950.

240 Art. 156 of the Mexican notarial law repeats, sewy needlessly, the principle of full probativelue, and
adds the rule that the probative value can onlselbersed through judicial order.

241 Malavet, at pp. 443-444; see also "Fundamentalcipriies of the Latin Notariat” at the UINL webpage,
http://uinl.net/notariado_mundo.ap?idioma=ing&suboeNOTAIRE (2008-04-19).

42 yaigre & Pillebout, pp. 74-75.

%3 SFS 1981:774.

24 vaigre & Pillebout, p. 75.

245 Geimer, p. 24.

248 The Portuguese provision, if interpreted conséreht, only explicitly requires the notary to exlao the
parties the legal implications of the transaction.
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Ventose and subsequently developed through cas® idmva landmark 1921 ruling, the Cour
de cassation declared that “[n]otaries, institutedive to the contracts of the parties legal
form and the authenticity which is its consequence,equally charged with educating the
parties as to the consequences of the commitmemikith they pledge themselves;
responsible under (...) the Code civil they cannafate themselves immune with respect to
their faults and thus decline responsibility byglhg that that they are bound only to give
authentic form to the will of the parties”.

It is established that the notary is required twvjate counsel to the contracting parties. A
guestion that remains to be answered, howevdrgisittent of this obligation. Is the
counseling requirement limited to such advice adristly necessary for the notary to draw
up legally valid contracts? Such advice often takesshape of pure information, i.e.
explaining to the parties the legal implicationgha different contract clauses and inquiring
whether they satisfactorily mirror their intentio®@r is the notary required to give legal
advice on any and all issues the parties may rég@fscourse, the conservative
interpretation speaks for the former suggestiorlendnimore liberal interpretation speaks for
the latter. But which is more correct?

It is hardly to be contested that advice in thefarf explaining the implications of the
transaction, and of different contract clausesheoparties, is an absolute requirement. This
obligation is not mitigated even where the clienivell-informed and does not seem to be in
need of counseling. French case law from the Cewadsation is particularly clear on this
point. The case law of the Cour de cassation hmswved all but the smallest limitations to
the counseling obligation, to the point where thikgation has become virtually absolute.
Formerly, it was deemed acceptable in France ftaries to refrain from giving legal advice
where the clients were well-informed, perhaps evethversed in the relevant field of law;
whether through experience, university degreeoti.bThe counseling obligation was also
mitigated where the role of the notary was limitid,instance where the one of the parties
was represented by an advocate or a notary ofakgir One might argue that it is rather
harsh to demand the notary to give counsel inuatsitn where the client already has legal
representation. Indeed, such instances may ofteur alue to a lack of confidence in the
notary from the part of the client. It could be wd that it is pointless do demand that the
notary give counsel in such cases, since the deemtt likely to heed it anyway.
Nevertheless, the case law is clear: under thegulaw, such circumstances do not relieve
the notary from his counseling obligatitH.

However, while it is indisputable that there isadntigation to give counsel at least to such
extent as is necessary to keep the client wellhnéal as to the implications and
consequences of the legal act which they are uaddag, it is by no means self-evident that
the notary must, in addition, provide counsel oy mummber of legal issues. This is

particularly so in the case of notaries who alserafe as advocates (in the jurisdictions where
this is possible); in such cases it does not seaeasonable to hold that the notarial function
— remunerated as it is by fees fixed by law orgbeernment — only encompasses the bare
necessity of advice, whereas the notary/advocdtevant to sell legal advice in the capacity
of advocate.

In the case of Argentina, it seems safe to condhbadiethe more liberal interpretation — or,
perhaps, the harsher one, depending on one’s ptikapeis the correct one. Whereas Art.

247 de Poulpiquet, p. 61; Yaigre & Pillebout, pp. 98-110-111.
248 de Poulpiquet, pp. 63-66.
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20.a provides for counseling regarding the legiat$ of the transaction as well as giving
legal form to the expressed will of the partiest. R2.a stipulates that the notary profession,
additionally, entails providing advice and informoeatconcerning notarial-related law in
general. German law requires the notary to givécadwn the notarizing process under § 17
BeUrkG and in other situations under § 24 (1) BN&E 17 BeUrkG, for its part, stipulates
that the notary must ascertain the will of the cacting parties, clarify the subject matter,
inform the parties of the legal significance of trensaction, and write down the declaration
in the minutes. In consumer cases, the notary taketspecial care and make sure that the
consumer is afforded adequate opportunity to infoise/herself of the subject matter at hand
(8 17 (2a)). The provision clearly lays down a cselimg obligation, but it seems limited to
making sure the parties understand the subjecenathand, that their choices are informed,
and that the contract clauses adequately refleat wishes. It does not require the notary to
go further and provide general advice. However4 §13 BNotO requires the notary to give
advice to the concerned partigghin the scope of the administration of precandy

justice Such advice must be in accordance with the ingytrequirements (see below 4.3),
which requires a lawyer operating as both notad/lawyer to explain to the parties clearly
in advance in which capacity he is giving advit®As for France, thexposé des motife

the Loi Ventbse contained a declaration from colamdeeal, asserting that notaries are the
“disinterested counsel of the parties as well agrtipartial recorder of their will, informing
them of the whole extent of the obligations to whilsey are agreeing”. French courts have
steadfastly affirmed the obligation to give counsie® Cour de Cassation asserting in a 1989
ruling that the counseling obligation applies ewdrere the notary is only charged with
authenticating acts in which the terms have beierdiewn without his participatioft* Art. 1
paragraph 3 of the Spanish Reglamento stipulaédghb notary must give counsel those who
seek his intervention, aratlvise them about the most adequate legal meaasctomplish the
desired result.

From the foregoing, seems safe to conclude thaigdition to explaining to the parties the
legal implications of the transaction at hand,nb&ary must also advise them on the adequate
course of action. It cannot be concluded that tieeelegal requirement to give general legal
advice on any issue whatsoever, just because ome@r of the parties request it. For
instance, although German law classifies prevertdsgce in the interest of avoiding
conflicts as an official notarial function (8 24) BNotO), the notary is entitled to deny a
request to give such advice. If the notary acceygsequest, the scope of the preventive
advice depends on what is agré&However, in no way should this be interpreted as
rendering all advice optional. Explaining the legaplications of the transaction and of
different contract clauses, ascertaining the infmwill of the parties, and advising on the
adequate means to accomplish the desired reswit€wmirse giving advice beyond the pro
forma. Also, it is hardly a sustainable positioattthe notary can remain passive where he
realizes that a proposed contract clause is liteebause future disputes, or where one of the
parties is being unduly prejudiced. In such instanthe reasonable conclusion is that the
notary must intervene in some manner. French lggests as much, and even derives the
counseling obligation from the concept of publickes: the notary is required, for the sake of
the public interest in legal certainty, to prodaects that reflect the will of the parties. To
accomplish that, the notary must give the partgs@priate counsel so that the result not

249 \Wagner, pp. 33-34.

250 \Wagner, p. 34.

1 yaigre & Pillebout, pp. 6-7.
252 \Wagpner, p. 39.
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only is legally valid but is also the most favomakblution to theri> Finally, as will be seen
below (4.3), the impartiality rules may at timesci®the notary to intervene in substance to
promote an equitable agreement. Such intervensiofh course a form of advice.

It seems there is no easy way to delimit the n&gargunseling obligation. In practice, that
limit may often be strictly academic. The notanysrk entails counseling on a daily basis, be
it to resolve cases that need advice or in thegpagipn of a contract to be notariZ&dIt may
prove impractical to establish strict lines betwesndatory and optional counseling, unless
of course the latter should take on large propostidn such instances, the notary is of course
free to offer his counseling services for an agffeedtaking into account that the rules of
impartiality still apply. Interestingly, tax adviceems to fall clearly outside the scope of the
notary’s obligation. It is of course permissiblegive tax advice, but when doing so the
notary must be aware that if he does not clarifyrfithe outset that he is not assuming
liability, lest he be liable for negative fiscalrs®quences for the interested party.

4.3 Impartiality

The notary is required to maintain impartialityalh situations. As is the case of Swedish real
estate brokers, impartiality for notaries has twoehsions. The first dimension concerns the
notary’s relation towards the contracting partiése second concerns the notary’s
independence and integrity, and centers on enstiraighe notary is not subject to undue
influence whilst carrying out the notarial functj@s well as maintaining the public’s faith in
the impartiality of the notary. This section dealth these two dimensions separately in the
following.

4.3.1 Relation to the Parties

Some countries have chosen to make the imparti@gyirement expressly manifest in their
notarial laws; Argentina (Art. 10), Belgium (Art),%Germany (8 14), Mexico (Art. 3, 14),
Portugal (Art. 13), and Puerto Rico (Art. 4). Ndialg 14 (4) of the German BNotO
expressly refers to the notary acting as an intdrang. In contrast, the notarial laws in Brazil,
France, and Spain lack explicit provisions stigoimpartiality but must be interpreted as
providing for impatrtiality “between the lines”. the Brazilian case, the wording of Art. 6
implies impatrtiality; the provision requires thetawy to formalize legally the will ahe

parties and intervene in legal acts and transactions thie partiesneed or wish to give
legal form. It is clear that the notarial functierperformed on behalf of both parties equally.
Further, legal writers, as well as the Braziliantdtg Association, unanimously stress the
existence and importance of the principle of imipéity.?*° Thus, there is no doubt as to the
existence of an impartiality requirement in Braailinotarial law. As for French law, the
impartiality of the notary has always been embeddete Loi Ventbse. In the exposé of the
motives behind the Loi Ventdse, counselor Reakdatlhe notaries “the counsel without

3 vaigre & Pillebout, p. 99.

54 3san Martin, at p. 776.

%5 Geimer, p 9.

%6 Antunes, p. 3 (with further references to Brarijieflerreira, p. 1http://www.notariado.org.br/#/@2008-04-
19).
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interests in either of the parties” as well as ‘theartial editors or their will’®’ Finally, the
lack of express mention of impartiality in the Sigamotarial law does not mean the same
does not apply there; it is referred itter alia, on the website of the Spanish Notary
Associatiort>® As to the CNUE Code, art. 1.2.2 requires the ydagive counsel and draw
up documents in all impartiality.

It is established, then, that there is in all stddiountries a legal requirement for notaries to
observe impartiality towards the contracting pattidext, this impartiality must be defined.
What specific rules of conduct does it impose anrtbotary?

Firstly, the notary must treat all parties to a transaatigually and without favoritism. In no
place is this more plainly worded than in art. b8 44 of the Mexican notarial law. Art. 14
stipulates that the notary may not treat one pasthiis client and not the other; rather, the
consideration given must be personal and profeajoocompetent in equal measure. The
notary must further give impartial advice to altpss who request his services. A very
similar definition is found in § 14 of the GermahN&®O: “[the notary] is not the
representative of a single party but the indepenaied impartial advisor of the interested
parties”. The Portuguese law, for its part, stipedahat the notary must keep distance from
any particular interests (art. 13). The cited &iceem contradictory; where the former two
imply an active notary who gives counsel to theti@riing parties, the latter stresses the
importance of remaining aloof from their intere€die interpretation is that there is no real
conflict between being active in relation to thetigsthemselvesand still remain unaffected
by theirinterests Indeed, the very nature of the notary is suchhisobligations are not
directed towards the parties but rather toward®hng thepublica fides It is in that capacity
the notary addresses the needs of the partie§omibteir own sake but for the sake of the law
itself2*° It is worth mentioning, here, that the principféropartiality is in no way
conditioned by which of the parties pays the natdge. In contrast to the impartiality
obligation of the Swedish broker (see above 2t#) notarial impartiality provisions leave no
room for interpretation or exceptions.

However, this duality raises the important questibhow the notary is expected to deal with
different levels of knowledge, education, or exigerbetween the contracting parties.
Suppose, for instance, that the notary is requdstadervene in a real estate conveyance
where the seller is knowledgeable, well educated,an expert in real estate law and ditto
economics; whereas the buyer has no higher eduacario no knowledge whatsoever in either
discipline. Suppose, further, that the notary pgesethat the negotiated agreement is clearly
in favor of the seller and that it is unlikely thihe buyer would agree to the same terms had
he been better informed. How should the notary 8btduld he act in the spirit of the cited
Mexican and German provisions, and educate thertab@ut the terms of the agreement? Or
should he merely ask, as a purptp formaprocedure, if the terms of the agreement in fact
represent the will of both parties? The latter ®stign seem$rima facie to be more in line
with the Portuguese provision.

The answer is that the notary is required to acbm@iing to the first suggestion. In line with
the obligation to counsel the parties, the notarynot sit idly by where he perceives that the
agreement at hand does not represeninfoemedwill of all parties. As a direct consequence
of the fact that the allegiance of the notaryiistfand foremost towards the law and the

%7 Yaigre & Pillebout, p. 6.
258 hitp://www.notariado.org/(2008-04-19).
259 Malavet, at p. 485.

89



publica fides the notary is required to counsel all parties wh®not well informed in order
to ascertain their will with the aim of accomplisia result that is balanced and well-
informed?®° This, in consequence, could be interpreted agyafduthe notary to intervene in
substance in the interest of achieving equitabteeagents. Such a view seems to be
supported by Art. 5 of the Model Law issued by Begmanent Council of the UINL in 2005.
The notary is not a mere witness but rather a psid@al who intervenes actively in the
transactions at hand, exerting legal control orctrgent of the busine$%' The conclusions
adopted by the UNIL at the 2004 International Cesgrin Mexico City hold that impartiality
demandsctive interventiongoing beyond the simple recordation of the wishfete
parties’®? In the case of Germany, § 17 of the Notarizati@h éxplicitly requires the notary
to explain the legal implications of the transact& hand to the parties, taking special care
that inexperienced parties not be disadvantaged.

The obligation to ensure that all parties to tla@saction have equal relevant information
became evident in the ruling of the Supreme CduRuerto Rico irnn re Colon Ramery
(1993). An important question before the court veawhat extent the notary is required to
disclose to the contracting parties informatiomfra prior transaction that he deems relevant
to the transaction at hand. In the Colon Ramerg,dag information obtained from the prior
transaction involved some, but not all, of the ieartThe court held that since there is no
attorney-client privilege in notarial interventicemd given the notary’s obligation to ensure
that all parties were well-informed, the notary weguired to disclose the informatidti.The
Colon Ramery case can be seen as an example dtdwg’'sequalizing rolein a transaction
where there is an imbalance between the partidésrespect to economic status, education,
and/or other factors that may affect the transactive notary must ascertain that the weaker
party is not unduly prejudiced. This may involveigg special attention to their needs and to
ascertaining that they understand the legal comtecttimplications. The equalizing function
is perceived as a cornerstone of the notary’s itigly, and an instrument in the pursuit of
consumer protectioft?

Secondlyit is clear that the notary is prohibited fromiag as authenticating notary where
his own interests, are involved; Argentina (Art.d)Brazil (Art. 27), Belgium (art. 8), France
(Art. 2 1971 Decree), Germany (8 3 BeurkG), Mexiaa. 45.111), Portugal (Art. 13.2.a),
Puerto Rico (Art. 5.a), and Spain (Art. 27). Thert€h prohibition applies not only to acts
whereby the notary receives gratuitous advantdmeggp any case where the notary may
ameliorate his legal position towards one of thet@zting partie$® The cited provisions
apply not only to conflicts of interest due to tieary’s own involvement, but also to those
resulting from that of their spouses or other redst”°° The motive behind this rule is
intuitive: the notary cannot be expected to perfbisnduty and hongpublica fideswhere his
own interests are at stake.

Notably, German law has a particular law, the Beodungsgesetz (BeurkG), which governs
the authenticating activities of the notary. § y&sldown several prohibitions against

250 Malavet, at p. 486.

%1 Collantes, p. 6; the Model Law is available intaguese ahttp://www.mundonotarial.org/deonto.html
(2007-04-19).

262 XXIV International Congress of the Latin Notaridtexico City, October 2004{HEME I: Impartiality of the
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authenticating acts in which the notary’s own iests, or those of someone affiliated to him,
are involved. Thus, the notary is precluded frorthanticating acts to which he himself, a
spouse, child, or other close relative, or othesqes close to the notary, is a party. 88 6 and
7 further provide that such acts are invalid.

4.3.2 Independence and Integrity

The prohibitions described in the previous subsadtiave the common trait that they concern
the performance of the notarial functions propdratlis one very important aspect of
impartiality. However, an equally important aspesrhains to be addressed, namely the
independence and integrity of the notarial profassihis aspect differs from the former in
two ways. Firstly, it concerns matters outsidegbepe of the notary’s legally defined
function and asks the question: what commissiotsiadel the legally defined notarial function
may the notary undertake? What lines of businéssyi, may he pursue? Secondly, in
contrast to the provisions described in the prevguwbsections, the independence and
integrity of the notary do not primarily addressiations where the notaactuallyfails to
observe strict impartiality. Here, the importarsus is whether performing certain services
outside the legally defined notarial taskay raise suspicions among the pultiat the

notary is not impatrtial. This sort of incompatibjlprovision is based on the assumption that
the profession may be harmed when and individutrgengages in these activities.

In the case of Germany, § 14(3) of the German BDlotquires the notary to always act, both
within and without the framework of his notariahfttions, in a way that pays proper respect
to the trust vested in the notarial function. Thevision also requires the notary to avoid any
behavior that may give the appearance of a vialaticthe notary’s obligations; any
appearance of dependence or partiality is partigula be avoided. 8§ 14(4) explicitly forbids
the notary from brokering real estate or mortgggesindeed, any credits). § 14(5) lays down
limitations on the notary’s right to purchase ska&?28 requires the notary to take the
necessary precautions to ensure that the impéartaid independence requirements are met.

In contrast, French law allows notaries to engageal estate brokerage and real estate
management. Indeed, counseling the parties maygiveirise to services that go beyond the
scope of the notarial function, and the French lagrghas not seen fit to prohibit all such
services. Some services, such as financial senacestrictly regulated and the notary’s
adherence to existing rules is deemed enéffgHowever, there are also in French law
activities from which notaries are barred. Thutalgh it is permissible to own and manage
real estate, the notary may not engage in spegnfatiith respect to the purchase and resale
of real estate (Art. 13 or the 1945 Decree). Thees[ation restriction applies equally to the
sale of debts, shares, and other incorporeal rf§fiBelgian law takes a similar stance to that
of France, allowing notaries to engage in realtedieokerage with some limitations. Art. 6 of
the Notarial Act (Ventdse) bars notaries from emgg@n commercial activities. However,
real estate brokerage is permissible where arketesttent that the brokerage activity is
secondary to the principal notarial missf6hln such instances, it is enough that the notary
abides by the rules laid down by the Notarial Char{rt. 36 of the Deontological Code).

%7 yaigre & Pillebout, p. 57, 100.

%8 yaigre & Pillebout, p. 57.
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It is abundantly clear that a key aspect of theurygprofession lies in its distinction from that
of the attorney/solicitor/advocate. The importaatéhat distinction has resulted in
regulation; in some of the examined countries dtassidered incompatible to practice both
professions. Thus, notaries are barred from aetingttorney/solicitor/advocate in Brazil (art.
25), Portugal (art. 15), and Mexico (art. 32). Tited provisions also bar notaries from
engaging in any other remunerated functions, whgtheate or public (including, thus, real
estate brokerage). In contrast, Puerto Rico hgsaltibition concerning private enterprises,
but rather public functions (art. 4). Argentineaw Iprohibits notaries from taking on any
commission or employment that may affect their intiphity; advocacy is not, however,
considered one of them (art. #7JBelgian law provides that notary firms may notgue

any other activity than notarial services (artchOWVhere there is no general prohibition for
notaries to practice advocacy, the latter actinigy still be impermissible under the
incompatibility rules on the ground that it mayeaff the notary’s impartiality. Thus, the
notary may not participate as advocate in a legabarelated to a notarial transaction
subscribed before him. The question was address#telSupreme Court of Puerto Rico in
the aforementioned Colon Ramery case, where thet eld that any conclusion that did not
characterize such participation as incompatiblé wie notariat would allow the appearance
of impropriety to exist’* In the absence of a blanket prohibition, each vaséd of course
need to be assessed individually, but the conatusighe Puerto Rico Supreme Court does
not seem far-fetched; just as the notary is prexdudom authenticating acts to which he is a
party or in transactions where he is legally inealyhe is equally precluded from getting
legally involved in transactions where he is théhanticating notary. From this point of view,
it is pure symmetry.

The limitations laid down on the notary are consédecrucial in order to guarantee the
profession’sntegra famawhich is a prerequisite for impartiality. Theicatale is that some
types of activities or relations result in conflicif interest that are detrimental to the
impartiality of the notary’?

4.4 The Responsibility of the Notary

The previous sections have dealt with the key suitiste rules and principles governing the
notary profession. These rules are of course “higjidin the sense that they have been
enacted in a constitutionally legitimate manner arelin force in their respective
jurisdictions, therefore constituting “the law”. tever, it can be argued that binding rules of
law would not be worth more than the ink in whibky are written (or perhaps more
accurately, the ones and zeroes they represengoneanment hard drive) if it were not for
rules of enforcement. While it falls outside these of this study to engage in a philosophic
discussion about what actually constitutes bindirigs of law, it is safe to assert that rules
may be rendered practically useless unless bagkég sanctions for cases of non-
compliance.

The inevitable objection to these arguments istti@imere existence of rules providing for
sanctions does not in itself constitute full entanent. After all, legislation alone cannot

270 Art. 17.b prohibits all notariesxcept those with the title of advocttepractice a liberal profession in cases
where the interest of the notary or the notarymsifa members are involved.
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guarantee that those breaking the law are actpatyshed. However, if one accepts such a
hands-on view of the law, then no legal argumetitever be enough. The law can never
guarantee that it is followed nor enforced; nevadss, this does not in any way make the
existing rules any less binding.

In the case of notaries, there are three differatdggories of enforcement rules. Firstly, there
is criminal responsibility for different cases oféntional or negligent malpractice. Secondly,
there is civil liability; that is, the obligatiow indemnify others for damages incurred as a
result of negligent malpractice on the part ofbéary. Thirdly, there is the disciplinary
responsibility. In the following, a brief overviesf these three categories of enforcement will
be presented. The subsection on criminal respditgi@i.4.1) will be limited to one

particular crime, namely the forgery of notarialsa&Similarly, the subsection on disciplinary
responsibility (4.4.2) will focus on French law.

4.4.1 Criminal Responsibility

A notary may commit crimes just like any other persand will be liable for criminal
prosecution for any committed offence just like atlyer person. It is tempting to leave it at
that and not make an issue of such cases simpgubecsomebody from a particular
profession, namely the notary profession, is tHprtuAfter all, if all crimes were to be
related to the line of work of the criminal, theot many professions would be left
immaculate. However, it can be argued that cefefiessions are such that they require a
higher degree of honesty, integrity, and charabign others. Intuitively, such professions are
those that involve the trust of third parties. Fmtance, people depositing money in a bank
will expect the bank not to embezzle the money | Bsi@te brokers are another example
since they have incentives, inherent in the cl@oker-counterpart constellation, to exploit
any existing information asymmetry.

In the case of such “sensitive” professions, crahmesponsibility — as well as the effective
use of the same — serves at least two importapoges. Firstly, the threat of criminal
prosecution acts as a deterrent against offeneesng@ly, the existence of such rules — and
the idea that this existence acts as a deterreanfunction as an important safeguard of the
integra famaof the profession. In other words, if people krinat any member of the
profession who steps out of line will be dealt vatttordingly, it is plausible - and hopefully
probable - that the public’s view of the professiaht not be shadowed by suspicions.

Theintegra famaof the notary profession is particularly importdnote to its intrinsic
connection througpublica fidego important parts of people’s legal and economierests.
This is all the more so since the key notarial fioms are considered functions of the state,
i.e. official functions. Naturally, the principl@$ full probative value and immediate
enforceability make it of paramount importance thatiaries be honest, since a false notarial
act will not only be considered truthful per set &lso enforceable right away without further
measures. A person wishing to contest the veratigynotarial act may therefore incur
substantial damages — and be forced to litigateferd correcting the situation. Forgery of
notarial acts would therefore seem a particulaglyosis offence due not only to the
dishonesty on the part of the notary, but alstnéocdonsiderable damage it may cause the
affected parties. It is not surprising, therefdhat forgery of notarial acts is criminalized in
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all nine examined countries. Indeed, it is appafiemh Chapter 3 that lawgivers have
historically struck down quite vehemently upon disést notaries.

On the technical level, two main approaches are&igable when criminalizing an act.
Firstly, the lawgiver might introduce one or sevetatutory provisions that apply particularly
to forgery committed by notaries. Or, secondlys possible to make use of a common
provision criminalizing forgery that applies to eyleody or a larger group of people,
including notaries. Such an approach may includaraher penalty for notaries than other
groups, on account of the notary’s position andpttieciple of public faith. In other words,
the position as notary is then deemed an aggraytator. It is clear that, in the examined
countries, both methods have been used in diffavags. In the case of France, Art. 441-4 of
the Code Pénal provides that forgery in an autbemtpublic document or a record
prescribed by a public authority is punishabledyyyears’ imprisonment and a fine of €
150,000. However, the third paragraph of the sami@eprovides a penalty of fifteen years
imprisonment and a fine of € 225,000 where thedorgr the use of forgery is committed by
a person holding public authority or to dischargriblic service mission whilst acting in the
exercise of his office or mission. Thus, while fargin public documents is prohibited for all,
committing it whilst acting in the capacity of notas deemed an aggravating factor. Belgian
law takes a similarly strict stance, Art. 194 o thode Pénal providing a penalty of 10-15
years imprisonment for the same offence. The Ger&t@, for its part, distinguishes
between forgery committed by notaries and othecef$ authorized to record public
documents whilst carrying out their dutya{schbeurkundung in At 348, and forgery
committed by others or by notaries acting outsidedapacity of notaryMittelbare
Falschbeurkundung 8 271. The former is punishable by up to fivangemprisonment or a
fine, whereas the penalty for the latter is uphtee years imprisonment or a fine. The
contrast between the French and Belgian penaltigkeoone hand — 10-15 years — and the
German penalties on the other is remarkable. llshioe borne in mind, however, that
maximum statutory penalties are by no means alwagd and that the differences may well
be far less poignant in the case law of the diffeoeuntries. For instance, Art. 441-1 of the
French Code Pénal provides that common forgenatishforgery of documents other than
authenticated or public documents - is punishaplefbto three years imprisonment and a
fine of € 45,000. In practice, most forgeries combea by private persons are punished in
accordance with this, more lenient, réf&lt is fairly evident that French law looks more
seriously upon forgeries that entail an abuse ®ptiblicafides and that result in a usurpation
of the principle of full probative value. Furthegoits into criminal case law would,
however, fall outside the scope of the presentystud

The laws of the rest of the examined countrie®Wlnuch the same pattern. Forgery is in
itself criminalized, and forgeries entailing a ngtand/or an abuse of the publica fides and a
usurpation of the principle of full probative valaee especially serious. The combination of
the two — that is, where a notary commits forgehylst authenticating a document — is
without exception deemed the most serious offesuwed the statutory penalties have been set
accordingly. Figure 5 lists the relevant statutarycles criminalizing forgery in public
documents in the nine examined countries.

23 de Poulpiquet, p. 289.
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Figure 5 Relevant provisions criminalizing forgery of public documents

Country Statute Provisions

Argentina Cdédigo Penal (Ley 11.179) Art. 292-297

Belgium Code Pénal Art. 194-197

Brazil Caddigo Penal (Decreto-Lei | Art. 312-359
N° 2.848 de 07.12.1940)

France Code Pénal Art. 441-4

Germany StGB —Strafgesetzbuch (varg 348
13.11.98 - BGBI. | S. 3322) | § 271

Mexico Cédigo Penal Art. 243-246

Portugal Cddigo Penal Portugués 255-261

Puerto Rico Cobdigo Penal (Ley’NI49 de| Art. 218-227
18.6.2004)

Spain Cébdigo Penal Art. 390-394

4.4.2 Civil Liability

It is a basic principle of law, well-establishedailhlegal orders, that a party suffering
damages as a result of negligent behavior fronpéineof others is entitled to compensation
from the injuring party. This is the foundationtbé law of torts. The extent of civil liability
will of course vary over different sectors of sdgjenot only depending on the legislators’
different policies which may give rise to differessts of rules, but also as a result of the very
key requirement for liability: culpability througiegligence. Negligence essentially means
that the injuring party causes the damage by n@emince of a legal and/or social rule
governing her conduct. In a nutshell, a negligemtyphas either done something the law
expects them not to do, or not done somethingaiveekpects them to do. The underlying
principle is that théonus pater familiasvill do everything in their power (within reasorab
limits) to prevent such damages as can be fordseeparticular situation. This is intuitive:
for instance, when | drive my car outside a sch@aln expect children to come running
across the street at any moment. Therefore, lanidl must drive more carefully than would
perhaps be the case in other places.

The main question in determining negligence is vetamdard society, and thus the law,
should hold people to. What can be expected of@ngndividual at a given time and place?
One important factor bearing weight here is vocatiod duty. For instance, at a beach there
is no general legal obligation for people to resatellow person from drowning (though
morally it seems fitting). A lifeguard, however,shhat obligation since it is their job to see to
people’s safety at the beach. A lifeguard on dsitgxpressly obligated to prevent accidents.
Even off duty, a lifeguard is trained to observe Waves, people’s behavior, and other
factors, and to foresee accidents, in a way thedrgieople are not. Therefore, the lifeguard
off duty is arguably, while not directly obligatéalact, required to observe a stricter code of
conduct and will likely be found negligent by a dowpon failure to act to save a person from
drowning — or at least more likely than other peopl

In some instances, legislators have deemed it saoet regulate the civil liability of certain
profession through statutory law. This is the caigk Swedish real estate brokers, who are
liable under 20 8§ EAA for any damages incurredh®yltuyer or seller as a result of negligent
behavior on the part of the broker. Under the EAégligence is primarily tied to the non-

95



compliance with express provisions, in the sengeftiling to comply with an express
provision will virtually automatically be deemedgtigent, triggering the liability rule. Where
the provision in question is not entirely clearnewer, the assessment becomes a more
traditional negligence assessment, and the questiwhether the broker has performed with
the diligence one could demand of A&r.

In sum, civil liability can be incurred by all perss. The degree of care and diligence required
of a person may vary, where belonging to a cegaifession is often an aggravating factor
when determining negligence. Some professions Bapeess statutory provisions governing
their civil liability. How, then, does all of thizlate to notaries?

It is apparent from the examined countries thatthit liability of notaries has its foundation
in the general law of torts, governed by the aaitles. In addition thereto, statutory
provisions, case law and/or jurisprudence to aiugrgegree give more shape to the liability
of the notarial profession specifically. The cab@artugal is especially interesting, insofar as
that Portuguese law distinguishes between tortswated whilst carrying out notarial
functions and torts committed when acting as agpeiperson. In the latter case, the common
provisions in Art. 500-501 of the Cédigo Civil applicable; whereas in the former, Decreto-
Lei n° 48 051 applied® Art. 2 of the Decreto-Lei provides that the st other public
collective persons answer civilly before third pestfor the infringements upon their rights or
the legal dispositions intended to protect theteniests, resulting from illicit acts negligently
committed by public authorities or their agentslevicarrying out their functions and because
of their functions. In other words, where a puloiiicial or agent acts negligently whilst
carrying out their duty, the state is liable. Aturther provides that the officials or agents
themselves are liable if they have exceeded thigsliof their functions, or if, while carrying
out their functions, they have acted in bad fdittthe latter case, the government and the
official are equally liable.

As for France, notaries may incur civil liabilityoin both the general law of torts, based on
Art. 1382 and onwards of the Code Civil, and frdra tailure to comply with notarial duties.
The general law of torts, in turn, distinguishesateen liability incurred from one’s own acts
or omissions and liability incurred from the actomissions of others® This is by no

means unique. Under Swedish law, for instance, eyep$ are liable for negligent acts or
omissions committed by their employees, as areosawers for the damages caused by their
dogs?’’ Further, the civil codes of several countriesutitonot all, hold parents liable for
damages caused by their children. Thus, the cattgeaivil liability of notaries follows the
usual pattern, requiring 1) fault, 2) damage, anceBisality between the tvi6® As for the
non-compliance with notarial duties, French cobege adopted a quite strict view, as
testified by their case law, due to the professi@pecial character. Not only are notaries
entrusted to carry out official functions, but tadanctions are of a particularly sensitive
nature. Firstly, there is the principle of full pative value, which has bearing not only on
penal law but naturally also on the law of tortsc&dly, the notary is an expert who is
required to give impartial counseling to the pate person the parties must be able to trust.
The parties therefore are entitled to demand a dhgjnee of diligence and accuracy from the

2" The diligence requirement laid down in 12 § EAAvides for an active and observant broker; thedstethis
therefore fairly high.

2’5 Rodrigues, pp. 22-23.

278 de Poulpiquet, p. 93.

2173:1 Torts Act (1972:207); 6 § Supervision of Degsl Cats Act (1943:459).

2’8 de Poulepiquet, pp. 95, 105, 117.
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notary. In other words, it is of paramount impodarhat notaries carry out their work
diligently and with a minimum of mistakes. Frenaduds have tended to subscribe relatively
strictly to this principle, awarding damages simpased on professional mistakes made by
the notary. Thus, where the notary has failed topdg with a legal requirement, courts have
deemed the act or omission as all but automaticalyligent’® To the extent that this strict
interpretation is applied to the non-compliancexpress statutory provisions or otherwise
commonly known and accepted legal requiremenis ot difficult to sympathize with the
French case law. Indeed, it is very similar toltability of Swedish brokers as described
above. Interestingly, there is a difference insafaSwedish brokers are usually not
automatically considered negligent simply for nebwing a particular legal provision.
Instead, as described above (2.1.2), it may sorastime advisable for the broker not to give
advice on a matter where she is not completely edemp. Should she accept to give advice,
however, she will be liable for negligent coungsl.contrast, notaries are required to know
the applicable substantive law. A fault resultingni poor knowledge of the law constitutes
negligence&®°

Brazilian law, for its part, while following the e pattern in substance as those of the other
countries, distinguishes itself by including thebility provisions in the notarial law (art. 22-
23). Art. 22 provides that notaries are liabledamages suffered by third parties as a result of
acts or omissions on the part of the notary or teiployees. Where the employee has acted
in bad faith and the notary has been forced tonmdfy the injured party under Art. 22, the
latter is entitled to compensation from the empéoye

Figure 6 lists the relevant provisions governing tiotary’s civil liability in all nine examined
countries.

Figure 6 Relevant provisions governing the civil liability of notaries

Country Statute Provisions
Argentina Cadigo Civil Art. 1109
Belgium Code Civil Art. 1382
Brazil Lei dos cartérios Art. 22-23
France Code Civil Art. 1382
Germany BGB 8§ 823, 839
Mexico Cadigo Civil Art. 1910-1934
Portugal Cadigo Civil Art. 500-501
Decreto-Lei 148 051 Art 2-3
Puerto Rico Cadigo Civil Art. 1802-1810
Spain Cadigo Civil Art. 1902

4.4.3 Disciplinary Responsibility

In addition to civil and penal sanctions, notaaes subject to a self-regulatory disciplinary
system of supervision, proceedings, and sanctims.disciplinary responsibility of the

notary is very similar to the system of supervisiol sanctions under which Swedish brokers
operate. The disciplinary sanctions are of a ndturdamentally different from that of the

29 |bid., pp. 95-97.
280 |pid., p 71-73.
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civil liability in that, whereas the civil sanctios designed to compensate third parties from
actual injury — most notably economic loss — diegry responsibility rather addresses the
integra famaof the profession. The rationale, hinted at abas/eimple: the public’s faith in
the profession is safeguarded by supervision anctisams. Thus, disciplinary rules are not
bound by the same requirements as the civil andlmstems, such as the requirement of
injury (civil) or bad faith/intention (penal). Rath disciplinary sanctions are tied directly to
the non-compliance of substantive rules. In othems, if a notary fails to comply with the
requirement to ascertain the identity of all partie a transaction, he will be subject to
disciplinary proceedings and sanctions irrespeaifugood or bad faith.

Compared to penal sanctions, the disciplinary sametshare the repressive nature. The
underlying purpose and rationale are also similahose of penal sanctions: exemplarity, etc.
The main difference is that disciplinary sanctidosnot include the loss of personal freedom
or damages, but rather centered on reprimands)ahagsens. They are thus totally adapted
to the professional sphef®.

Naturally, there are some variations between tfierdnt countries with regard to the exact
scope and legal provisions concerning the dis@pjyimesponsibility. Nevertheless, the main
features are similar if not identical. Thus, itrsseappropriate to use one country as an
illustrative example rather than give a full accoohall countries. Let us therefore briefly
examine the disciplinary law of France. French tagulates the disciplinary responsibility of
the notary, as well as that of other public offigjan Ordonnance’5-1418 of 28 June
1945, hereinafter referred to as the Disciplinei@adce or DO. Art 2 DO provides that all
infractions of laws, regulations, or professiondés, all acts contrary to moral integrity,
honor, or scrupulousness committed by a publiciaffi even where committed outside the
profession, may give rise to disciplinary sanctidnsother words, the notary may face
disciplinary sanctions not only for faults comnuttehilst carrying out notarial duties, such
as the non-observance of specific obligationsalsd acts committed as a private person. If
such as%g may harm tivgegra famaof the profession, the disciplinary responsibility
applies:

The disciplinary sanctions, laid down in Art. 3 D&e the following: 1)appel a I'ordre
(reminder or mild warning), 2) simple censure, &sure before the assembled Chamber, 4)
prohibition to engage in a particular activity,stispension, and 6) destitution (disbarment).
Sanctions 1-4 are of a less grave nature and me&sbed by the disciplinary committee.
Suspension and destitution are of course of a taerserious nature since they involve the
revocation of notarial powers, as well as barrimgotary from their profession: Art. 24 DO
provides that disbarred notaries are immediatetldefinitively barred from the exercise of
their professional activity; Art. 24 DO. Since thesnctions have such far-reaching
consequences, the legislator has deemed it primlgnte the courts exclusive competence in
issuing them (Art. 33). There is no explicit guidann the DO as to what kind of infraction
merit what kind of sanction. However, the gravestcsion, destitution, is of course reserved
for the most blatant infractions. In practice, datibn is used in combination with a penal
sanctiorf®®

As for the disciplinaryroceedingsthey may take two forms, laid down in Art. 5 Dixstly,
there are the self-regulatory proceedings befaraltbciplinary committee of the competent

281 |pid., p. 217.
282 |pbid., p. 205.
283 |pid., p. 238.
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Chamber of Notaries. Secondly, the notary may anbefre a high court. Art. 6 DO
provides that theyndicof the disciplinary committee receives complairgaiast notaries

from the public prosecutor, a member of the Chamb&lotaries, or from an interested party.
Art. 6-1 further provides that if the disciplinacgmmittee fails to pursue the matter at the
behest of the public prosecutor, the latter mag tdtion before a high court. The disciplinary
chamber is then precluded from taking action. Tinglip prosecutor, the president of the
Chamber of Notaries, and third parties claimingiipjfrom faults committed by the notary,
may also choose to take the matter directly tchtbk court (Art. 10). Under Art. 37 DO, the
decisions of the disciplinary committee, and thangs of the high court, are susceptible to
appeal to the court of appeals by the prosecuttiteonotary. An injured third party (e.g. a
buyer or seller in a transaction before the notargy be a party to the appeal, but only with
respect to those questions which concern their dama

Again, the laws of the other examined countrie®fIimuch the same pattern. Figure 7
demonstrates the relevant provisions governinglib@plinary responsibility of notaries.

Figure 7 Relevant provisions governing the discipline of notaries®**

Country Statute Provisions
Argentina Ley orgénica notarial Art. 117, 133-160
Belgium Coordination Officieuse Art. 95-113
Brazil Lei dos cartorios Art. 22-23
France Ordonnance 28 juin de 1945The whole ordinance
“Discipline Ordinance
(DO)”
Germany BNotO 88§ 92-110
Mexico Ley del notariado Art. 222-229
Portugal Estatuto do Notariado Art. 60-74
Puerto Rico Ley notarial Art. 65
Reglamento notarial Art. 82
Spain Ley del notariado Art. 41-44
Reglamento notarial

284 For the complete titles of the statutes, see éiguabove.
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4.5 An Economic View of the Notary

It is an old tradition to regulate the number ofanies in relation to the population. These so
callednumerus claususiles vary in their specific content from countioycountry, but the
common feature is a restriction on the free egthbient of notaries. For instance, in France
the number of notaries is fixed for each districh@ourt of first instance. The rationale is
ostensibly to preserve the freedom of choice cdlmitants in relation to notaries and ensure a
minimum income for notarie€® In other words, the public must be guaranteedsactea
notary, which serves as an argument to keep thdeuof notaries per capita relatively high.
However, each notary must also be guaranteed amimiincome for their public function,
which conversely speaks for keeping the numbewtdnes low. Further, the notary
profession is subject to entry barriers in the fafmfiormal requirements with respect to
education, residence, and so forth. As stated bgfoe notary is required to have a law
degree and oftentimes to pass special exams hfeyare eligible for a notariat® Finally,

the notarial fees are fixed in many countries. Hpuplies to all services for which the notarial
interglsgntion is mandatory. There are variationgedi, minimum, maximum, and advised
fees:

It does not require too much pondering to realie there is bound to be tension between
such restrictive rules on the one hand, and ecantrapry on the other. The following
subsections describe the basic economic issuesiatesbwith the notary profession (4.4.1),
and the yet-to-be-settled clash between the EUlan&uropean notariat (4.4.2).

4.5.1 The Notary and Economic Theory

In simple terms, regulation as such can be samawipulate both supply and demand, as well
as overtly hampering the price mechanism. Orstipplyside, the numerus clausus rules and
barriers of entry limit the number of players oa tharket who could supply notary services.
On thedemandside, the mandatory notarial intervention in saypes of transactions can be
viewed as tantamount to an artificial demand foséhservices, mitigated but certainly not
eliminated by the freedom to choose notary: naaaie generally barred from practicing
outside their designated distrf€ Meanwhile, the regulation of fees does nothinglteviate
these problems in the eyes of the econoffiifRather, mandatory notarial intervention in
combination with numerus clausus rules and entrgidya can be construed as a monopoly in
areas such as real estate conveyancing. Monoobesssociated with loss of welfare
through inefficiency. The monopolist faces no cotitpe and can therefore become a “price
giver” and restrict supply while raising pricesarder to achieve higher rerfts.

On the other hand, regulation can sometimes prodesigable results, or at least alleviate the
undesirable results ofarket failuresi.e. situations where a free market falls short o
efficiency. With respect to the services of libgredfessions — again, highly qualified

85 Malavet, at p. 472.

86 Malavet, at pp. 464-472.

87\/an den Bergh & Montangie 2006a, pp. 21-22.

288 5ee e.g. Art 5 of the Belgian notarial law.

289 Arrufiada 1996, p. 3.

290 Kreps, p. 299-302; van den Bergh & Montangie 20@64 1.
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professions with specific competences for whicmizersity degree is often a prerequisite —
three kinds of market failure are generally diseds$irst, there is the problem of asymmetric
information. Second, notarial services generatstambial positive externalities. Third,
notarial services can be seen as public goods.

As to the question aisymmetric informationit is a common trait of all liberal professions
that the services are highly qualified. As a reghkre is a substantial information gap
between the professional and the client. Profeasgarvices thus have attributes of credence
goods, meaning that consumers cannot easily —tatral — measure its quality either before
or after the purchase. Since consumers cannot meegsality, they will not be willing to pay
more to receive a high quality service. This leladehat is described as a market for lemons,
also known as adverse selection: assuming that ther causal relation between quality and
price — meaning that professionals will only belimg to provide high quality for a higher
price — service providers will be disinclined t@pde high quality since consumers are not
willing to pay for it. Consequently, high qualityqviders are driven out of the market.

Since quality is an important factor, it needs éodefined. In the case of notarial services, it
can be divided in three dimensions: integrity (imiadity and trustworthiness), legal quality
(quality of notarial deeds and advice), and commeéguality (treatment of consumers). Of
these dimensions, only the latter is observableniost consumersS! This could of course be
problematic since it means the professional cofflel poor legal quality as long as the
(perceived) commercial quality is good enough. @oning legal quality, it is difficult —
indeed, often impossible — for the consumer tosssder instance, how well the preferences
of the parties have been laid down in the authatett document. Because of the substantial
obstacles to control legal quality, a free markiitprovide sub-optimal quality®?

Legal quality, in turn, can be analyzed with regpeche different activities of the notary.
Nahuis and Noailly describe three basic, abstractetrial activities: (i) advice to clients,

(ii) legal transactions (planning, contracts, aratcpcalities), and (iii) services to third
parties?® As for advice to clients, it is interesting to $kat the Hammerstein Commission
concluded that many Dutch notaries spent less dimadvice after the introduction of
competition. The quality of the legal advice iypital example of credence goods; the
consumer cannot measure the legal expertise ofdtay, nor measure the amount of time
spent analyzing the case hand. The findings oHm@merstein Commission therefore appear
to be a good example of how credence goods ara-sugelied in an unregulated market.

Positive externalitiesnean that a given activity, in addition to the iubrings to the
contracting parties, also generates positive effientthird parties and society as a wHole.

In the case of notarial services, the most imporaternality consists of the legal certainty
they bring to transactions. This legal certaintyturn, has several aspects. The evidentiary
value of the notarized acts, and their immediatereaability, save time and money for the
courts as well as the marketplace, and is thusaciion cost saving. Legal certainty also
reduces transaction costs with respect to mortgsigee creditors know they can trust
information concerning ownership to property. Legaitainty also seems to reduce
litigiousness; to what extent this is due to ttgaleguality of the deeds, or is the result of their
evidentiary value (which means that anyone warttingpntest the contents of a notarial deed

291 yan den Bergh & Montangie 2006b, p. 6.
292 pig.

293 Nahuis & Noailly, pp. 29-31.

29 Milgrom & Roberts, p. 75.
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must prove it false), is not clear. Another extéitpas the notary’s function as “gatekeeper”;
in checking the legality of the acts, while beinglpbited by law to authenticate illicit acts,
the notary performs an important preventive funcoa behalf of the public. Finally, notaries
are often used to collect taxes in the transactioeng supervise, thus providing assistance to
the tax authoritie$®

Public goodsare goods that can be consumed by all individiradgpendent of each other.
One individual’'s consumption of the public good sloet exclude another individual from
consuming the goot® Perhaps most importantly, the public good candmsemed even by
those who have not asked for it, as well as thdse @o not pay for it (which is not
necessarily the same thing). Since producers dfgpgbods cannot exclude non-paying
individuals, the incentive to produce such goodstypically be low, which in turn means
that public goods will typically be under-suppl®@dIn the case of notaries, the legal
certainty created by their work has the charadtesi®f a public good: they create benefits
not only for their clients but also for their coargiarties and society as a whole.

4.5.2 EU: The Competition-Regulation Controversy

In view of the foregoing, it is perhaps not surmgsthat the notary profession ranks among
the professions that have received special attefrtoon the EU institutions. In short, the
controversy concerning notaries and other liberalgssions has progressed as follows. In
2000, the Lisbon European Council adopted an ecanform program with the aim of
strengthening the competitiveness of the Europeawledge-based economy. The EU
Commission followed up by undertaking researchstedain the need for, and implications
of, deregulating certain liberal professions suehataries and other lawyers, pharmacists,
etc. The Institut fur Hohere Studien (IHS) in Vientarried out a study on the subject and
presented its report in 2003. The report was igelgrart critical towards the regulated notary
system, claiming regulations were inadequate ampaits unnecessary. In February 2004, the
EU Commission issued a Communication, announciagithvould take action against
several kinds of restrictions in liberal professipfi) price fixing, (ii) recommended prices,
(i) advertising regulations, (iv) entry requirents, and (v) regulations governing business
structure an multi-disciplinary practices. The Coission concluded that a proportionality
test should be used to assess to what extent@npetitive professional regulations truly
serve the public intere$t’ The communication was followed up with another cumication
in 2005, in which the Commission reported on thegpess of member states in eliminating
disproportionate restrictions as well as its owiorgs. It also announced that it would
continue to strive for more deregulatiffiin October 2006, the Commission sent reasoned
opinions to several member states requesting theemntove nationality requirements
restricting access to the notarial professionnailag they were in violation of the freedom of
movement laid down in Article 45 of the EU Treafjie Council of the Notariats of the
European Union (CNUE) naturally did not react welthis; their position was, and is, that
civil law notaries carry out a public function atietrefore fall under the exception to the

2% yan den Bergh & Montangie 2006a, p. 25-29, vanBlergh & Montangie 2006b, p. 7-8.
2% Kreps, p. 168.

297 yan den Bergh & Montangie 2006a, p. 8.

2% yan den Bergh & Montangie 2006b, p. 18-19.

299 COM(2004) 83 final; especially at 30 and 88.

390 COM(2005) 405 finall.
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freedom of establishment. However, due to pressame the Commission, Spain, Portugal,
and ltaly have abolished their formal nationaliéguirements$®*

In addition to the political arena, there has bseme — albeit politically related — scientific
discussion concerning the economics of notariestamdesirability of regulation. In short,
the discussion centers on two (seemingly) configctheories/phenomena — competition
theory (the cartel argument) and market faildPégt a glance, the former seems to speak in
favor or deregulating the notarial system wherbaddtter seem to speak against it.

While little empirical work has been done by ecoigimto assess the effects of monopoly
rights’®, there are two examples @éregulationrelated to real estate conveyances. First,
there is the deregulation of conveyancing seniic&ngland and Wales in 1987.
Conveyancing services are legal services relategaicestate conveyances, such as the
investigation and transfer of title and fulfillimgquirements for mortgages. Since 1804,
solicitors had held a monopoly right over conveyagaservices in those countries. Due to
growing criticism from growing numbers of home-owgiconsumers, the government
introduced “licensed conveyancers” who enterechtaeket on 1 May, 1987 and were
allowed to offer conveyancing services alongsidiisors 3**

Different studies on this deregulation have beardooted, with different results. Surveys in
1986 - after the law had been changed but beferadtual entry of the new profession —
indicated that solicitors lowered their prices mtieipation of competition. Surveys in 1989
indicated that solicitors’ fees were lower in dids where licensed conveyancers had entered
than in districts without licensed conveyancerswileer, surveys in 1992 — covering the
same locations - indicated that both solicitormirkets where there were licensed
conveyancersgndlicensed conveyancers in the same markets, hagelr#heir fees between
1989 and 1992 more than in markets where there meelieensed conveyancers. A plausible
explanation for the high prices among licensed egawncers is that these professionals offer a
limited range of services, limiting their ability tnitigate risk. The greater risk seems to have
provided incentive for licensed conveyancers tomaén high fee$®

Second, there is the deregulation of the Dutchrigtarofession in 1999, the objective of
which was to increase competition and improve thadity of the notarial services. The

reform was ambitious and introduced two major cleang) the abolishment of the numerus
clausus provisions (the only remaining entry restn being that junior notaries must submit
business plans to a supervisory committee), ahth@ichange from fixed to unregulated fees.
Two separate evaluation reports were published®@52The Hammerstein Commissith
found benefits resulting from the newly introdu@esnpetition, in the form of increased cost
efficiency, innovation, cost-oriented fees, and@ulifferentiation. However, the Commission
also found that many notaries tried to save costgpending less time on advice to clients,
and found that the information providing role o thotary was particularly at rigk’

391 hitp://www.euractiv.com/en/competition/commissiontaries-open-foreigners/article-158 7@®08-04-19).
%92 Stephen & Love, at p. 987.

393 Stephen & Love, at p. 995; van den Bergh & Montar§06a, p. 42-43.

%04yan den Bergh & Montangie 2006a, p. 42-43.

%95 Stephen & Love, at p. 995-996.

308 Commission on Evaluation of the 1999 Notary Act.

%97 van den Bergh & Montangie 2006a, p. 71.
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The other report was written by the NetherlandseBurfor Economic Policy Analysi&® The
report was critical on several points. Firstlyfoind no significant difference in competition
between 1996 and 2002 on local markets for fandtyises and small scale real estate
transactions. Secondly, it found evidence of qualédterioration. The researchers investigated
two aspects of quality: service satisfaction aredahly quality aspect that is not observable
by the consumer but still measurable, namely ctimes registered in acts passed at the Land
Reqgistry. They found clear evidence through conswsuereys that consumer satisfaction had
decreased. As to mistakes, they found “some supfoorthe fear of quality deterioratiof’

4.6 Conclusions

The Latin notary profession prevails in large paftthe world, particularly the Latin-German
parts of continental Europe, and Latin America. M/there are divergences in the notarial
laws of all countries, the similarities are greatdf, and it is correct to speak of a single
profession throughout all these countries. Thergatarries out several important functions,
the nexus of which is the authentication of legaduiments. In the preparation of these
documents, the notary is required to provide imalcbunseling in order to tailor the
transaction at hand to fit the will and needs efplarties. To uphold the integra fama of the
profession, and to safeguard the proper performahte notarial functions, lawgivers in all
countries emphasize the importance of impartialitg integrity. There are national
divergences as to the specific rules of conduetedlto impatrtiality, particularly those
concerning incompatibilities, but they rest on cammnprinciples. Most importantly, not only
must the publica fides be honored, it must be seéme eyes of the public to be honored.

The organization and regulation of the notary pssi@n raises important economic issues,
particularly with regard to competition/monopolydamarket failures. As has been
demonstrated above, the discussion of the regulati@leregulation of the notariat is by no
means settled. It will be discussed to some extetiite following chapter.

398 Nahuis & Noailly (2005).
399 Nahuis & Noailly, p. 57-58.
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5 Comparative Analysis and Discussion

The previous chapters have dealt with the Swediahestate broker and the Latin notary. It
has been established that both professions hatnedtliegal obligations towards the
contracting parties in real estate transactionisgations that seem very similar. It has
likewise been established that the laws of the t@mswhere the Latin notary prevails are
similar enough — indeed, in many respects identidaht it is correct to speak in terms of a
single profession. It is time, now, to recall thegose of this study, which is ultimately to
compare the legal framework of the Swedish broi¢hé Latin notary and their respective
functions on the real estate market. What remaitetdone, then, is to perform the actual
comparative analysis. This will be done in two stdfirst (5.1), the common legal traits will
be discussed. From the previous chapters, it & theat the three most striking common legal
traits are contract-engineering, counseling anchntngdity. Second (5.2), the respective
functions on the real estate market — or, moreige8g in real estate transactions — will be
analyzed.

5.1 Common Legal Traits

This section deals with the common legal traitthef Swedish real estate broker and the Latin
notary. Naturally, the scope of this comparativalgsis is defined by the scope of the
previous chapters. As pointed out in Chapter Irethee interesting aspects to compare that
fall outside the scope of this study entirely. Gneh aspect is the regulation and supervision
of the two professions. The previous chapters navelealt with questions such as the modes
of supervision — self-regulation or supervisiongbgovernment body — or the disciplinary
systems. Those are interesting issues indeedhéwytiill nevertheless have to be addressed
in another study. In the present study, the praddggal aspects of the two professions that
have been examined are contract-engineering, ctgsand impatrtiality. In the following,

the distinguishing traits of these aspects wilbbalyzed.

5.1.1 Contract Engineering

5.1.1.1 The Swedish Broker

Recapitulating, 19 § EAA requires the Swedish esthte broker to strive to enable the buyer
and seller to reach agreement with respect to ssthad must be resolved in connection to the
transaction. In that respect, the broker must bigeaand observant as to the needs of the
parties and cannot remain passive where her egpeatid experience indicate that either
party would be in need of a certain type of corttomaontract clause. Rather, the broker has
an important obligation ttailor the contractual relation to the transactian hand with the

aim of preventing future disputes. It is importenkeep in mind, here, that consumer
protection is a key policy-making interest, if t@hind every aspect of the real estate broker
regulations then at least a guiding star for tharBaf Supervision of Estate Agents and the
courts. In a consumer protection perspective, thidy takes on the role of expert in relation
to both buyer and seller who cannot be expect@ossess any knowledge whatsoever with
respect to real estate, legal or other. As a retsillbring the contractual relation has several
dimensions.
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Firstly, the broker must suggest and present adequatiosslto the parties, in the form of
contracts and contract clauses. Naturally, thagzenjoy the freedom of entering contracts
on whatever conditions they see fit, and the brakeeither required nor authorized to force
contract clauses on the parties that they do ret.\Wlowever, the broker is indisputably
required to present the options to them, and tomeaend the option or options she deems
adequate. The most important, and most frequergtudsed, situations are those where
either party needs a certain type of contract eldagprevent or mitigate an otherwise
substantial legal or economic risk. Two commonlgwn such clauses are mortgage clauses
and inspection clauses. Mortgage clauses may benenessary where it is uncertain whether
the buyer will be granted a loan to finance thechase. By default, if the buyer fails to make
payment on time the seller is entitled to termirth&contract and receive indemnification
from the buyer — a right that may prove difficultieed to enforce given that the whole
problem is that the buyer lacks money. The mortgdaese gives the buyer the right to
rescind the contract without damages. Inspectiansds are helpful where the buyer has had
no opportunity to perform a proper inspection @& froperty before signing the sales
contract. The clause gives the buyer the righty witwithout certain conditions, to rescind
the contract after a post-contractual inspectidre fivo types of clauses favor the buyer and
may not be acceptable to sellers. Again, the bro&anot force any contract clause upon an
unwilling party. Indeed, the broker is not eventpao the sales contract and cannot bargain
for a contract clause. Nonetheless, it is her alibg to present the clause as a possible
solution to a situation that may give rise to peohs$ for either contracting party or both.

Secondlythe broker must ensure that all relevant issoesegjulated. This goes beyond
merely presenting a particular solution, e.g. apéattion clause. The clause encompasses
several issues that need to be resolved: whatdfygefects on the property should trigger the
buyer’s right to rescind, what quantity of defettsy those defects should be defined and
measured, deadlines, etc. Failure to regulate ikeges within the inspection clause is likely
to cause future disputes, which is the exact oppasgiwhat the broker’s work is meant to do.
Admittedly, writing inspection clauses and the likea highly qualified task, and writing them
well is no mean feat even for a legal professioNahetheless, the broker is required to do so.

Thirdly, the broker must ensure that the wording of afitiact clauses is clear and
unambiguous. Brokers are responsible for the wgrdirthe contracts no matter from where
or whom the wording originates. The fact that aole&rly worded clause was authored by
the broker’s legal counsel does not mitigate thhiliity; the broker’s legal obligations are
personal and failure to live up to them cannot laenled on third parties. In particular, the
broker’s obligation to write clear contract clausesresponds to a right on the part of the
consumers to contracts that properly reflect thair That right cannot be circumvented
simply because the broker has hired negligent eduRsrther, the fact that the contracting
parties have read and accepted an unclear clagselsgnificance; to hold otherwise would
place undue burden on the parties, which is hadtgptable at least where they are
consumers. Thus, it is clear that the broker isggdhwith drawing up contracts that are clear
enough that their most likely interpretation refiethe will of the parties.

Fourthly, the broker must ensure that all agreements inexiion to the transaction are
properly documented. Naturally, there will oftenddmple agreements that need not be
formalized in a written contract. However, the gaheule for brokers must be to urge the
parties to agree in writing unless it is obvioushnecessary. The broker will be liable if she
fails to at least urge the parties to agree inimgiand promote that end by providing a written
contract.
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Fifthy, the broker is required to educate the partige #se significance of the transaction and
all contract clauses. While there is no formal rezruent to read the contract out loud with

the parties, it may be advisable to do so sincédtbker is responsible for educating the
parties. This requirement seems self-evident, simannot possibly be in accordance with
sound estate agency practice to persuade theptrtayree upon something at least one party
does not understand.

Finally, the broker must actively pursue an acceptableemgent, which may involve
intervening in substance in negotiations. Thiggaably the most difficult, and perhaps the
most doubtful, requirement; the broker is, aftérradt a party to the sales contract. Nor is she
authorized to force a solution upon the partiemiédbeless, the broker is required to
intervene in substance where it is necessary iaraodprevent disputes.

5.1.1.2 The Latin Notary

As for the Latin notary’s obligations with respéetcontract-engineering, drawing up
contracts has been the first and foremost taskeohotary since the very beginning. It is
arguably the very reason the profession came to thee first place. Since there are still today
areas where notarial intervention is a prerequisite valid contract — real estate
conveyances being one of them — it seems self-et/itiat there must be an obligation to
draw up the necessary contracts. However, it coeldrgued that in this day and age the
parties could be entrusted to draw up their owrtreats, reducing the notarial role to
validating them. Indeed, this is often the caseeal estate transactions since brokers and
other players on the market are increasingly maks®of their own contracts, which they
provide to the parties. Nonetheless, the notamytgract-engineering obligation persists, as is
proper.

The statutory basis for the notary’s contract-eegrimg obligation is the requirement to give
legal form to the will of the contracting partiesdedraw up all necessary documents.
Naturally, doing so involves translating it to hh@per vernacular, as well as observing any
formalities that may exist. As has been assertedgeher, the notary is no mere witness, nor a
passive recorder of agreements. On the contranyust ensure

1) that the contracting parties have understooditir@ficance of the transaction,

2) that the contract is adequate in the senseealigsary contract clauses are present,
3) that all parties understand and agree to alisels, and

4) that the contract is substantively adequate.

As to the first requirement, it is of course a prpiisite that all parties involved understand
the nature of the transaction. It is perhaps nee#sevident that all parties understand all
legal implications. Here lies the duty of the ngtdo inform the parties of the legal
consequences of the transaction, the choices aale, etc. That information is of course
tantamount to counseling; as in the case of thed®droker, it is difficult if not impossible
to draw a clear line between contract-engineerimj@unseling. However, this first
requirement is not an obligation to give advicd, flather toprovide information The nature
of the information is bound to be mainly legal disdal, but could of course be of another
nature as well. The crucial factor concerning thiguirement is that the parties understand
what kind of transaction they are enacting, andotssequences. It is not difficult to see the
connection to contract law: a valid contract pregmsges the consent of all parties, consent in
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its turn presupposing awareness of the consequeroagever, the notarial obligation goes
beyond merely ascertaining that the contractintjgzsaare legally capable. It must be
established that they understand the legal impticatand are aware of the choices to be
made and their consequences.

As for the second requirement, the notary musbafse ensure that the contract and all other
documents comply with any existing formal rulest giring legal form to the will of the
contracting parties also entails applying the nesigsmeans to achieve the desired end. In a
nutshell, the sales contract in a real estateddims) must contain all clauses necessary to
realize the will of the parties. As in the casah&f Swedish broker, the notary cannot remain
passive and merely provide the parties with a statided document. The notary must also be
active and observant, informing the parties ofdifierent options, and thus extracting from
them theirinformedwill. This is of course a natural extension of finst requirement: after
informing the parties of the general nature oftth@saction, the notary presents them the
different options, and bit by bit tailors the cadtr to fit the informed will of the parties.

The third requirement is fairly straightforward amglno means separate from the first two.
Given that the notary must inform the parties ef gleneral implications of the transaction, it
is only natural that he also be obliged to ascettzat they understand the detailed
consequences of the choices they have made. $iec®ntract is tailored to fit their needs
and desires, they have to properly understand goime jurisdictions, this involves reading
the contract out loud.

Finally, the notary must make sure the contrastilsstantively adequate. Just as the Swedish
broker, the notary is not a party to the transacéind is of course neither required nor
authorized to force any solution upon the partitmwvever, the notary’s main allegiance lies
not with the parties but rather with the law anel plublica fides. The former requires that the
notary refrains from participating in, or in anyyyaromoting, illicit acts. The latter of course
requires as much but goes further. Honoring thdiptdith vested in him means acting for
the benefit of everyone. In terms of contract-eagiing, this may entail intervening in
substance in the interest of preventing furtheputiss. Preventing disputes is beneficial not
only to the contracting parties but to society aghale, since legal disputes burden the
judicial system and therefore the taxpayers.

5.1.1.3 Comparison

From the foregoing, it is evident that the contr@etjineering roles of the Swedish broker and
the Latin notary are similar indeed. Both are resghito inform the contracting parties of the
legal implications of the transaction, i.e. the@spective rights and obligations, present
solutions that are tailored to the situation, exe¢niose solutions in adequate contracts and,
finally, making sure the contract is acceptable doels not lead to unnecessary legal disputes.
If possible, both must tailor the contract in ehias that reduces the risk of legal disputes.

There are of course variations in the way the tvadgssions’ obligations have been shaped
and discussed. For instance, in the case of theliSiwbroker, many cases concern the way
contract clauses areorded an issue that concerns the contract-engineeanditvork. That
type of discussion does not appear to have beenstisd much concerning notaries, but that
is hardly to be expected. Whereas the Swedish btw®a two-year college degree
encompassing a handful of subjects of which laenis, the notary has a full university
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degree in law, in some jurisdictions with specktii@an beyond the law degree. It is natural
that it is simply expected that the notary’s waslqualified.

5.1.2 Counseling

5.1.2.1 The Swedish Broker

Recalling chapter 2, The Swedish broker is requined6 § EAA to provide the parties with
advice and information with respect to the propartyg other issues that can be assumed to be
of importance. The broker must also strive to emshiat the seller provides the buyer with
information that may be of importance concernirgphoperty. Finally, the broker must

strive to ensure that the buyer inspects the ptgpeior to the sale. The provision
encompasses quite a few obligations, both exg@iwit implicit, as is evident from the cited
case law.

Much attention is of course given to the obligatiomprovideinformation above all
concerning the property itself. This is only natwiaen the information asymmetry inherent
in the three-party constellation seller-broker-buyidne seller is of course in possession of
much vital information about the property. The @ols often less informed than the seller in
some issues, such as when the kitchen was lastatsah and the like, but is also often more
informed in other issues. For instance, the brakexperience may tell her that houses such
as the one for sale, built during a certain pegnd constructed in a certain way, often suffer
defects of a certain type. The broker’s expertisg farther help her identify defects that
neither seller nor buyer is competent to detece Biyer, for their part, is typically the least
informed party. It seems both rational and equéablcounteract this information asymmetry,
which is why the broker must divulge any informatghe may have concerning the property
— even where she onduspectshat there may be a defect. The information asymyms
similar concerning other matters relevant to tHe,ghe difference being that in those cases
the seller is typically no more well informed thizue buyer. In those issues, it is the broker
who has the information advantage. Of course, thkdr’s obligation is still the same: to
inform the parties of anything and everything tbatld be of importance.

Important though it is, providing information comemg the property is not necessarily
counseling. In many instances, the broker servesmsre conduit of facts the law requires
her to provide to prospective buyers (under 16ahd, 18 88 EAA). However, it has been
established that the broker is sometimes requa@dntrol the veracity of information she
has received from the seller. That is especialtycidise where the information seems odd or
unusual, where the information can be controlletthatit placing undue burden on the broker,
and/or where the information is of particular imjamice to the buyer. Failing to ascertain the
veracity of the information, the broker must asteiaform the buyer of her misgivings. In
these cases, where the broker must do more thaivelysconvey information, it is
appropriate to speak of counseling.

The broker’s obligation to strive to ensure that luyer inspects the property is fairly
straightforward and serves to prevent further dispbetween the parties. However, it is not
enough to merely urge the buyer to inspect; th&dirs required to explain the significance
of the buyer’s legal inspection obligation. Theurgment to explain the inspection
obligation to the buyer is not explicitly mentionedl6 §, and must therefore fall into the
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category “advice and information (...) with respexbther matters relevant to the sale”. This
is quite evidently a form of counseling, in thenfoof legal information. In this context, it is
an implicit requisite that the buyer must underdttre information provided by the broker.
The common practice of providing all prospectivedns with written information is
therefore, while of course desirable, not alwaysugih. The reasonable position is that the
broker must ascertain that the buyer has understbledst the legal information. To hold
otherwise would be incompatible with the explidifigation to advise the parties on
important issues.

An issue that is arguably more problematic thaeé@ms is the broker’s obligation to strive to
ensure that the seller provides the buyer with i@ information about the property. While
prima faciea rational and uncontroversial rule, it may upketbalance between buyer and
seller laid down by property law and contract Idlwe general rule is that it is not the seller
who is required to inform, it is the buyer who égjuired to inspect. As might be expected,
that principle has its exceptions, notably attesteloly the Supreme Court ruling NJA 2007 s.
86. Whatever the merits of the balance laid dowptoperty law, it is not completely
unproblematic to require the broker to extract friwa seller information the seller is under
no obligation to reveal. The situation gets evemsesince the EAA provision does not apply
only to “defects” in the meaning of Chapter 4 of thand Code, but to any information that
may interest the buyer. On the other hand, one tneigtourse suggest that revealing
information may be beneficial to the seller. Fatance, if the seller informs the buyer of a
defect, that defect will not be considered “hiddantier 4:19 of the Land Code and therefore
not relevant after the purchase. In sum, it seesresxaggeration to assert that the broker must
be careful when urging the seller to provide infation. Carrying out this statutory task
should be accompanied by all necessary advices Awicase with the broker providing
information, this task is no mere formality buthet one that involves counseling.

Apart from the aforementioned tasks, it is notrehticlear what kind of counseling the law
requires the broker to provide. While it is cldaattthe broker must offer advice of a legal,
technological, or economic nature, it is by no nseapar to what extent and with which level
of expertise. The 2-year college education requérgithat has been in force since 1999 has
as yet not had any visible substantive impact @ ¢aw. It is apparently still acceptable for a
broker to decline to answer questions she feelsazkber expertise. Meanwhile, if she should
attempt to answer and the answer should provernecishe will be liable for damages
suffered by the buyer/seller. Needless to saysitination is sub-optimal since it gives the
broker double incentives to refrain from providiagvice and information; in other words, the
prevailing position completely undermines the psgof the provision. A more appropriate
interpretation of the provision would be that tmeker is required to provide advice, which
includes answering questions, within the fieldg thasely concern the real estate transaction.
For instance, there are a number of fiscal isdue®toker comes across continually, such as
the eligibility for respite with the capital gaitesx. The reasonable interpretation of 16 § EAA
is that the broker is required to be able to answueh questions correctly, and that it is not
acceptable to simply refrain from answering ongreund that the question exceeds her
expertise. If there is a gap between the broke®dise and such frequently recurrent yet
important questions, then it is the broker’s experthat should be improved and not the other
way around.

A question that remains to be answered is in wdsiects the broker is, or should be,

required to give advice. The question is especialigvant if one takes the suggestion to
heart, that simply refraining from giving advicenist compatible with the counseling
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obligation. One the one hand, frequently recurgerstions within tax law or other areas
must by any standards be answered by a diligefkebron the other hand, rare and/or very
complex issues may not be suitable for a realestatker to deal with. It must be pointed out
that the broker is a generalist in the sense thiaekpertise lies within several fields: law,
construction technology, economics, psychology, lets therefore hardly equitable to
demand that she be able to answer every conceitat@end complex question within all
those fields. There are, after all, in all discigl issues that only a few experts are familiar
with, and oftentimes even they cannot agree onthevwproblem should be solved. It is
therefore of vital import to define the scope a tiroker’'s counseling obligation. The
guestion is how that should be done. Fortunatbey)aw already provides many answers.

Firstly, already in 16 8§ EAA there are explicit igaitions that the broker must simply carry
out: to provide information, to urge the selleptovide information, and to urge the buyer to
inspect the property prior to the sale. It is emiddat these tasks cannot be carried out
without educating and counseling the parties; agamviding information is worthless if the
consumer does not understand the information. istdsfinitely a form of counseling.

Secondly, the tasks laid down in 19 § EAA are samib those in 16 8. As stated above, that
provision requires the broker to suggest and ptesgquate contract solutions, ensure that
all relevant issues are regulated, ensure thgtdhees understand the contract clauses and
their implications, and ensure — to some extehiatthe contract is substantively adequate.
Making sure the parties understand the differentreat clauses is nothing but counseling,
and the other requirements also involve counselitgit is the point in suggesting a contract
clause without educating the parties as to itsllieg@lications, as well as the general legal
context? It should be noted that these arlerderendaarguments: they simply reflect the
existing case law presented in chapter 2.

Clearly, the broker is charged with several exptesks the performance of which requires
some kind of counseling. It is therefore establisti@tthe broker must provide such counsel
as is necessary to effectively perform the exhsiks laid down in the EAAlowever,
establishing that something lies within the linofshe broker’s obligations is not the same as
determining those limits. Moving on, therefore,rthes in 16 8§ an explicit, if vague,
obligation to provide advice and information comieg matters that are relevant to the sale.
It is of course impossible to construct a genartd that explicitly covers all contingencies.
Thus, since all transactions are unique on sone, lehere will always be a need to fall back
on the general definition “matters that are rel¢varihe sale”. As has been asserted,
however, there are a number of frequently recuiissutes and questions where consumers
will typically need assistance; the aforementiofischl issue is a perfect example. It is hardly
satisfactory that the broker be entitled to reffaom answering a legitimate, important, and
foreseeableuestion from the buyer or the seller, when thedaplicitly provides that she
must offer advice on matters that are relevantéosile. Again, this is fexferenda
argument, but rather an interpretation of the gsprovision in the light of case law. The
opposing position, that brokers are free to reffeom answering questions (and that it is
perhaps best if they do) has no support otherdhaassage in the legislative history of the
1984 EAA, a passage written in 1983 — roughly 2dryego today and 16 years before the 2
year education requirement was introduced! In timae of reason, the broker of today must
be held to a higher standard. Thus, it is estaddighatthe broker must provide counsel
regarding issues whose recurrence in real estategactions is foreseeable
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Admittedly, the suggested rule is not perfect.oeslnot plan for all plausible contingencies,
and can therefore not give an explicit solutioevery imaginable interpretation problem.

Nor does it solve the yet existing problem of brsken the market with different education
levels. However, it does provide an effective tdoteseeability Foreseeability is widely used
in Swedish law, particularly in tort law wherestused as a tool to determine negligence. It is
also helpful in producing equitable solutions, siiitcsets the liability limit at factors that the
individual can reasonably perceive and use asia fitasdecisions. A rule thus constructed
should be able to balance the contracting pantigst to assistance from the broker with the
broker’s limited possibility to plan for every pkible contingency and prepare answers to
every question imaginable. The suggested rulecsaterbalances the present incentives for
the broker to provide as little assistance as ptessind, finally, the best part is that it is not
even dex ferendaule but a perfectly valid interpretation of thasting provisions.

5.1.2.2 The Latin Notary

All the examined countries have laid down a coungedbligation on the notary, whether
through an explicit statutory provision or througther sources of law. What is not clear,
however, is the extent to which the notary is addigo give legal advice. It seems clear that
the notary has an obligation to provide counséhéoextent that it may be necessary in order
to properly perform the explicit task of giving Edorm to the will of the parties. For
instance, the notarizing process demands thatatieep understand the legal implications of
their choices; otherwise the produced acts canaaigemed to reflect their will. To that end,
the notary must provide whatever counsel the tagkires. The public interest in legal
certainty, including the prevention of future diggs) also gives rise to a need for counseling.
For instance, it is no rare occurrence that theraoting parties want to add contract clauses
that are inappropriate in the sense that they rideeto difficult interpretation problems. Such
problems need not always be caused by either gdegk of legal experience; bad contract
clauses can often be the result of tough negotistiNotwithstanding the cause, the notary
must act where the proposed clause is likely teeduture disputes. Finally, there may be a
need for equalizing counseling where there is dralamce between the parties with respect to
education level, economic power, etc. Therefore nibtary may have to act to avoid
obviously inequitable results.

In the end, determining the scope of the counselbigation depends largely on one’s
definition of counseling. Is providing legal infoation a form of counseling? Or does
counseling presuppose the act of giving advice &lset appropriate course of action? It
should be noted that these questions are no meransies, since the laws of many countries
explicitly stipulate that the notary provide “coetisor “advice”. Ascertaining the scope of
the counseling obligation is therefore an importagal issue. To summarize what has been
asserted, the notary is required to provide counsttle extent it is required:

1) in the interest opublica fidesto ascertain thanformedwill of the parties,
2) in the interest of legal certainty and legal pedc@revent future disputes, and
3) in the name of impartiality and consumer protectiorprevent inequitable contracts.

5.1.2.3 Comparison

Since the notary and the broker are completelyfit professions, with different
competences, experiences, and education levedsastonishing to see the similarities in their
respective legal obligations. An important diffezerbetween the two professions can easily
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be traced to the difference in education level @mdpetence: whereas the notary is a
specialized legal professional, the broker has kiqgisciplinary competence that includes —
but in no way is limited to — legal and economguiss. Even the contemporary Swedish
broker, with a college education requirement, isaroan equal footing with the notary when
it comes to complex legal matters.

Another, perhaps less obvious, difference is the thva two professions are remunerated.
Whereas the broker is free to charge any commids®she chooses, notaries have some sort
of regulated fees that cannot be deviated froms @tference affects the discussion on
whether a task like counseling should be a manggtart of the service. In the case of the
broker, since she is free to charge any pricejsfree to charge more to compensate for the
extra work of diligently performing the task of e@meling. In the case of the notary, however,
he is not at liberty to charge any price and canefore not compensate himself for the higher
level of service. Indeed, to the extent that natdion is mandatory, it would hardly be
equitable if the costs of legal access differededeg on the notary. That is all the more so
due to the numerus clausus rules: although théepaate free to choose any notary, the
prohibition for notaries to practice outside tressigned district substantially decreases the
value of that freedom. In practice, therefores ihot sustainable to deregulate the notarial fees
completely. Consequently, issues concerning thecgelevel of the notary, which includes

the question of counseling, will be affected by fthet that notaries will not be able to charge
more for mandatory tasks.

With all respect to the aforementioned, the obviand perhaps greatest difference between
the broker and the notary is that, whereas theybt@s deep knowledge in property law, he
cannot match the broker’s knowledge about the ptpjiself. Needless to say, this
difference constitutes fundamentally different tsafee the two professionals in their
respective counseling roles. The broker may na@segally qualified as the notary — though
experience with the legal aspects of real estateséictions can often yield solid competence
within the field, which may counterbalance the edion difference — but she has actual
information concerning the property itself and otfaetors surrounding the sale. Her counsel
therefore has potential to be more specific tataesaction at hand. She should also be in a
better position to tailor her counsel to the situgtfor instance, where the property is old and
has many defects there will often be a strong feedounseling, whereas the need may not
be as strong where the property is new and/oréwasrfor no defects The notary, for his
part, may counterbalance this by virtue of his lefjdls. The notary is also likely to have
greater experience in giving legal advice, makimy more suitable in that sense to tailor the
service to the transaction at hand. There is nie $oaneasure the relative suitability of one
or the other in giving advice to the parties; b#ttcan be concluded is that the broker has
more information concerning the property, wheréasriotary has a more solid legal
competence.

That said, there are remarkable similarities. Bwtifessions are charged with the explicit
task of drawing up the necessary contracts. Whilegdso, both are required to educate the
parties and to discuss the transaction with theorder to extract their informed will and
record it in the contract. Both are required tcegiounsel to some extent. In both cases, the
exact scope of the counseling obligation is noirelgtclear, but it is safe to conclude that
they must both provide such counsel as may be sacet perform the explicit tasks
assigned to them by law. In both cases, therebsilborderline cases where it is not clear

310 Colleagues at Malmé University who teach constomcengineering tend to take on a slightly more
pessimistic view as to the flawlessness of hewdingis.
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whether the professional is required by law to gwansel or whether it is a voluntary
service. The guiding star in both instances is,randt be, the needs of the contracting
parties, especially in consumer cases, as welleprevention of future disputes.

5.1.3 Impartiality

5.1.3.1 The Swedish Broker

As asserted above, the impartiality principle, entty embodied in 12-15 8§ EAA, can be
divided into two main categories: the broker’s tielato the contracting parties and the
broker’s independence and integrity. The formeyiven by 12 § (safeguarding the interests
of both parties), and 15 § (prohibited from repn¢iseg either party). The latter is given by 13
8§ (prohibited from purchasing the property, andrfriorokering to and from related persons),
14 § (prohibited from trading in real estate, amahf engaging in activities that may affect the
broker’s trustworthiness). The obligation to safeglithe interests of both parties, and the
prohibition to represent either party, concernliteker’s relation to the contracting parties
themselves. These rules can be referred to agakersinternal impartiality, since it is
limited to the three-party constellation sellerkepbuyer. The prohibitions from trading in
real estate and from engaging in activities thag aféect the broker’s trustworthiness do not
primarily concern the broker’s relation to the pestbut rather to third parties, though some
instances of integrity-detrimental activities amgernal (for instance, where the broker has
business activities with either party). The impity rules that concern the broker’s relation
to third parties can be referred to asekeernal impartiality The prohibition to purchase the
property, and from brokering to closely relatedspess, are hybrids, since they concern both
the internal and the external relation; while pasihg the property entails becoming the
seller’'s counterpart and thus not acting as an iitigyantermediary, it also has implications
for the credibility of the brokein the eyes of third partie3he same applies to brokering to
third parties: it is likely that doing so will beettimental to the broker’s trustworthiness in the
eyes of the public.

It is quite evident that the distinction betweeteinal and external impartiality is not enough.
While intuitively it seems reasonable enough taimligiish between the relation to buyer and
seller on the one hand, and to third parties orother, it can hardly be a complete model
since there are clearly rules that fall into badkegories simultaneously. There must therefore
be another dimension. That other dimension is faortde case law of the BSEA and the
administrative courts, and is best expressed bynmegthe different behaviors and activities
that constitute infractions of the rules (impartiabeing, after all, an abstract principle
whereas the infractions are specific). For instanoenfraction of the impartiality rule in 12 8§
presupposes that the broker hatuallyfailed to safeguard the interests of both parties.
Similarly, an infraction of 15 8§ presupposes adyuapresenting one of the parties by means
of power of attorney or other such agreement. htrast, acting in breach of the prohibition
in 14 § to trade in real estate does not requaettie broker fail to be impartial between
buyer and seller: that principle doesn’t applyhogde cases since when trading in real estate,
the broker isn’t brokering and there is no paicamtracting parties in relation to whom the
broker can/must be impartial. Similarly, an impessilble activity that may affect the broker’s
trustworthiness does not presuppose any actuahplaehavior from the broker. For instance,
it is currently impermissible to broker mortgagéke rationale behind the prohibition is that
the broker’s impartiality may be affected since Bhe incentives to favor prospective buyers
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who are willing to sign a mortgage contract with beer buyers who are not willing to do so.
The broker does not havedotually favor such buyers for the prohibition to applyisit
enough that the activity be such that it will tygdlg raise suspicions among the public that the
broker is not entirely impatrtial. It is thiesk that the broker will not act impartially that
triggers the rule. The same principle applies eopfohibitions to broker to or from related
persons. It is of course conceivable that the btslgister could give the highest bid on a
house and purchase it, without the broker favohagover other bidders. As for the ensuing
contract phase, it is likewise possible that thaker could act in all impartiality and provide
assistance and counsel to the seller despite théhia her sister is the buyer. In short, it is
possible to avoid acting partially. The rule, hoeevs not concerned with whattually
happens but whauldhappen, and — perhaps more importantly — what ubégmay
suspecinay happen. Not many are going to believe thabtbker did not in any way unduly
favor her sister!

We have, therefore, two dimensions by which theartality principle is divided. The first
dimension ignternal/externalas described here above. The second dimensioneither an
infraction of the rules presupposastuallyfailing to act impartially, or if it is enough thtne
impartiality is at risk in the sense that third tpeg will typically have suspicions as to the

integrity of the broker

Figure 8 Two Dimensions of Broker Impatrtiality: What Constitutes Infractions?

Actual Integrity
» 12 § Acting partially » 13 § Brokering for related
Internal » 13 § Purchasing the property persons
» 15 § Representing a party » 14 § Business relations with a
party
* 12 § Acting patrtially » 14 § Trading in real estate
External + 14 § Integrity-detrimental
activities

5.1.3.2 The Latin Notary

The impartiality principle governing the notarysisrprisingly similar to that governing the
Swedish broker. First and foremost, the notary rbadtnpartial in relation to the contracting
parties, in the sense that he cannot treat ong aartlient and not the other. Thus, for
notaries also operating as advocates it is imperdtiat they keep the two functions separate
and ensure that the parties understand in whichaiigphe is acting. The impatrtiality
principle applies to all activities where an oféithotarial function is being carried out.
Further, the notary is not entitled to notarizesagotwhich he himself is a party or that in any
way involves rights and obligations between him and of the parties.

The notary’s impartiality demands active interventiThe notary cannot sit idle where it is
evident that there is an unbalance between thepattie to differences in knowledge,
education, information, or expertise, and/or whare of the parties is being unduly
prejudiced. In such instances, it in incumbent ughennotary to take special measures to
ensure that the weaker party fully understandsntipdications of the transaction and, if need
be, counsel that party in order to promote an aglétsolution. This is understood as the
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notary’sequalizingfunction, and it is a cornerstone of the notamnyipartiality. Quite

naturally, this requires the notary to exercise clue when intervening, since impartiality
also demands that he not take sides. The equajzingiple is therefore an interesting
exception to the rule: there are instances whebrtbieer is required to actively intervene, not
only to ascertain the will of the parties, but alsgubstance. In practice, intervening in
substance can be seen as a natural extensionesfaasing the will of the parties. The notary
must ascertain th@formedwill of all parties, meaning that all parties hawederstood the
transaction and its consequences. This may meartidg\special time to counsel a weaker
party. The aim is primarily to educate that patityg notary has no authority to force a
solution upon the parties, and contracts that ssmeasonable to one party may be perfectly
acceptable to another. However, not many peoplegly enter obviously inequitable
agreement3!! Further, even contractual unbalances of a lowgregemay be cause for
special counseling if the seemingly prejudicedypagems oblivious as to the consequences
while ostensibly accepting them. For instance, egpghat the contract is a real estate sale
and that the agreed sales price is €280,000. Seppother, that the notary knows by
experience that this is a very high price and &hawore reasonable price would be around
€150,000. Suppose, finally, that the buyer seemgptetely oblivious and seems to think the
agreed price is a bargain. Now the notary is notled to override the will of the parties. Nor
can it be called impartial to pursue an amendmetiteocontract, to the detriment of the
seller, simply because the notary feels the agpeied is too high. Indeed, in most cases the
right course of action is probably to leave welbegh alone. However, in some cases
irregular conditions, such as a conspicuously Bajks price, can be a signal that there is an
unbalance between the parties. In such casespthgymimust give special counsel to the
weaker party.

The equalizing function fits the rationale behimshsumer protection like a glove: the idea
that there are unbalances in the marketplace atdt tls both equitable and rational to
eliminate, or at least mitigate, those unbalan€ths.means to achieve that end vary, from
information to legislation, but the goal remains #ame: to protect the weaker party. It is no
wonder, then, that notaries are keen on emphastmngumer protection in connection to
impartiality 3* However, the idea to counteract existing unbalsietween the parties may
not need consumer protection as an explicit raléorfss has been asserted, the notary derives
his authority fronpublica fidesand it is therefore to the law and the publice$ he owes his
allegiance. In honor of the public trust vestetiim, therefore, it could be construed as the
notary’s duty to pursue transactions that are omesievel equitable. Also, since an unbalance
may often result from the weak position of one yagtving special assistance to that party
and balancing the scales could be viewed as aymsitle effect of the notary’s obligation to
counsel all parties to ensure that the transacéflacts everybody’s informed will.

Recalling chapter 3, safeguarding thegra famaof the notary was perceived as crucial as
early as the Middle Ages. Itis no wonder, theat thdependence and integrity has a
prominent position in notarial law. The limitatiolasd down on notaries vary from country to
country, one of the most important issues beingthérat is permissible to practice advocacy
while at the same time being a notary. In somegslaicis permissible to practice real estate
brokerage, whereas some countries prohibit thabamation; the same applies to trading in
real estate. However, the principle of integritygasornerstone of impartiality remains. In
jurisdictions where it is permissible for notartesact as advocates, the law demands that they
keep the two functions separate and make it cteall parties involved in which capacity

311 The fact that people tend to complain about préess not count!
812 5ee for instance Sevilla et al., at 3.
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they are acting. Similarly, where it is permissitidrade in real estate or practice brokerage,
the broker is prohibited from notarizing acts whieeeis involved in some manner. Thus,
while the exact provisions vary from country to o, it is safe to conclude that there is a
strong principle of integrity in notarial law, atitht the notary is required to act so as not to
compromise that integrity.

Here, as well as in the case of the Swedish brokere are two dimensions that constitute the
impartiality principle: the internal/external (rétan to the contracting parties/relation to third
parties) and the actual partiality/suspected gdayti@ctive partiality/integrity). For the
definitions of these dimensions, see above (5.)1.Bigure 6 illustrates the impartiality of the
notary.

Figure 9 Two Dimensions of Notary Impatrtiality: What Constitutes Infractions?

Actual Integrity
» Treating one party as client * Notarizing for related persons
Internal and not the other
* Representing a party when » Business relations with a party
performing notarial function
* Notarizing for oneself * Notarizing for oneself

» Failing to counteract
unbalances between parties

» Acting partially e Trading in real estate
External » Granting favors to third * Integrity-detrimental activities
parties * Some places: advocacy

5.1.3.3 Comparison

Merely looking at figures 5 and 6 gives a good idehow strikingly similar the impartiality
rules governing the two professions are. The faat both can be divided into the same
dimensions, and be illustrated in identical tabéggaks for itself. This is not only an
analytical similarity, resulting from pressing tweparate entities into the same model.
Rather, it is the result of lawgivers’ similar —tames identical — rationales behind specific
rules. For instance, it is perhaps not self-evidleat impartiality presupposes integrity in the
sense that the professional is prohibited from gimggin certain activities. The fact that some
countries have limitations against operating ak Ipotary and advocate, whereas others do
not, attests to this. Yet lawgivers in both Swederd the Latin-German countries have
deemed the professional’s integrity as importantih@ ground that commitments to third
parties may affect the professional’s incentivad¢bimpartially — or at least raise suspicions
to that effect. The most astonishing part is thalarities in the legislative motives: after all,
we are dealing with two completely separate prodesswith separate backgrounds and
purposes!

The one noteworthy difference between the two gitas is that the consumer perspective

is more explicitly used to explain and advocateithgartiality principle when it comes to
notaries than is the case with the Swedish brdkeen the focus on consumer protection in
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the Swedish legislation, this is quite frankly sising. Indeed, the legislative history, case
law, and literature concerning the Swedish brokenat lack for references to consumer
protection! The difference is that in Sweden, comsuprotection has not been explicitly
linked to impatrtiality in the same manner. The ngtobligation to observe impartiality
entails an obligation to actively counterbalancg ambalances between the parties, so as to
strengthen the weaker party. While doing so islbgnaans in line with sound estate agency
practice as laid down in the EAA, it is not exglicimentioned. Nor are the rationale behind,
and the practical consequences of, impartialitglaborated in Swedish law. One may of
course speculate as to the cause of this, buiritasesting indeed to find such similarities —
and in some respects more elaborate equivalents.

5.1.4 Conclusions

The two professions have been analyzed with respebtee distinguishing features:
counseling, contract-engineering, and impartialitfhile these three features in no way cover
either profession completely, it is evident tharehare highly interesting similarities. Bit by
bit, the picture emerges of an impartial counseditihh a duty to tailor the transaction in the
interest of consumer protection, legal certainty] the prevention of future disputes.
Granted, there are irreconcilable differences betwibe Swedish broker and the Latin notary.
Where the former is multi-disciplinary, trained axperienced in several fields including but
not limited to law, economics, and constructionieegring, the latter is a lawyer/jurist with a
legal competence that far surpasses that of tHeshrbut no formal competence in other
disciplines related to the real estate transactdmere the chief purpose of the former is to
find a suitable counterpart for her principal, thiger exists to formalize transactions,
authenticate documents, and keep public recordselth the common denominators can be
construed as incidental. Yet they exist notwithdiag, and with good reason.

Perhaps it is more appropriate to speak, not ofaiities in the features of different
professions, but rather of a sindlmction After all, the similarities consist in appointesks
and rules of conduct, laid down by law to serveilsimin some respects even identical,
interests. Such a terminology is by no means al@rinstance, Art. 1 of the Argentinean
notarial law distinguishes between t@fessiornescribano and the notarfaihction The
guestion is, what is the nature of this common fien@ The next section will analyze the two
professions with respect to the function they penfon real estate transactions and market.

5.2 Two Professions — One Function?

In the previous section it was suggested that Wned&h broker and the Latin notary may be
performing the same function on the real estatketaGranted, the two professions differ
from each other in many respects, but that is erctincrete, manifest level. On a more
abstract level, beyond the statutes and provisibese are tasks that are performed for a
reason, because they are meaningful in some respmttause they constitute functions on
the market and/or in society. This section discsi$ise functional aspects of the broker’s and
notary’s counseling, contract-engineering, and irigiy.
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5.2.1 Contact, contract, control

While it is in no way the intention of this writey wade deep into economics, transaction cost
economics (TCE) have produced a model that mayb®wed and used as a helpful tool.
When assessing, analyzing, and discussing transamtists (with the aim of minimizing

those costs in the name of efficiency), the TCHEdeis the transaction into three separate
phases: 1) contact, 2) contract, and 3) conitrol.

1) Contactis the phase where the parties find each othén@market. There are of
course costs associated with this, such as tha’swggarch and the seller’'s marketing.
If an intermediary such as a broker is hired, teptesents a cost as well.

2) Contractis the phase where the parties negotiate the tefthe deal and puts those
terms in a contract. The contract terms can ofsmbe tacit as well as explicit.
Another denomination for the costs associated thighphase is “bargaining costs”.
The costs of tailoring the transaction to fit thid and needs of the contracting parties
are contract, or bargaining, costs. In this coninecstandard contracts are an example
of transaction cost saving contracts, since theispeéerms do not need to be
negotiated in every individual transactigfi.

3) Controlis the phase where the contract has been entedeitiia up for the parties to
live up to it. In simple sales contracts, suchaessof commodities in supermarkets,
this phase is an abstraction at best. In more teng-contracts, such as employment
contracts or service contracts, there is alwayssthee of whether and to what extent
the parties live up to the agreement. Costs agsacveith monitoring behavior or in
any other way ascertaining that the other parhoisoring the deal, are called control
costs.

Now, the point here is not to measure transactistiscor whether brokers or notaries increase
or decrease transaction costs. The only point lmtoow the three-step model of the
transaction. Having done so, let us look at theehadd conclude in which of these steps the
respective professionals are involved.

In the case of the Swedish broker, she is obviouasiglved in the contact phase. Indeed, the
matchmaking function is the core function of albkerage. In this phase, after entering a
brokerage agreement with the buyer or seller, gheresearches for a property (where
working for the buyer) or markets the seller’s mp. Moving on to the contract phase, she
is involved in that phase too. Since real estabids traditionally have not had high
competence in the field of law, this part of thekar’s work has not typically received very
much attention. However, as this study clearlyststéo, the broker has extensive obligations
with respect to bargaining and contract-engineeiliagtly, the control phase usually does not
involve the broker. It is of course conceivablet tiha parties involve the broker in the case of
a dispute, but it does not belong to the brokedddigations and it is usually advisable that
brokers decline to participate in disputes, refgyinstead to legal counsel in the form of an
advocate’™®

313 Kreps, pp. 743-769, Nooteboom, pp. 2-4.

314 The fact that those standard contracts may sorastba of a poor quality and therefore lead to &itasts in
the form of disputes, does not alter this sinces¢hmosts are not “contract” costs but rathepostcosts.

%15 The problem for the broker is that she will sti# subject to the impartiality requirement, anig iifficult
indeed to navigate between that requirement angepipassisting the parties in case of dispute.
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The notary, for his part, is not involved in thentact phase. In countries where it is
permissible to act as broker, it is prohibited ¢bas authenticating notary in such transaction.
Thus, he does not participate in matchmaking irctigacity of notary. The contract phase, on
the other hand, is the notary’s main arena, coingsite parties, ascertaining their informed
will, and recording in it in a contract. As in thase of the broker, the control phase does not
involve the notary. It is permissible for notartesassist the partiesx postas long as he
observes the impartiality principle. Such assistamay be beneficial, especially in leveling
the situation between strong and weak partieslowever, as yet such participation is a
service and not a notarial function.

With respect to the three transaction phases in, Ti@f, the parties’ involvement can be

summarized as follows. As can be seen, the comrapardinator is that assisting the parties
in the contract phase are core functions of badfiggsions.

Figure 10 The involvement of the broker and notary in the transaction phases

Contact Contract Control
Broker Core function Core function Not involved
Notary Not involved Core function Not official function

5.2.2 Real Estate Functions

The previous section applied the TCE model of attntaontract, and control on the two
professions. While the connection may prove fruitbn the purpose of assessing and
analyzing transaction costs, it is not the onlypible way to explain the broker’s and
notary’s respective functions. Where the TCE mdoelses on the transaction, it is possible
to focus instead on the real estate market as éewhimiting the scope to the residential real
estate market, the functions are roughly the falowin no particular order). Firstly, there is
matchmaking, or contact. This is accomplished lmkérs, and constitutes the very heart of
brokerage. However, contact could be accomplislyeatiiter means. There are various sites
on the internet where buyers and sellers can rBeebndly, there is bargaining and contract.
As stated above, both the broker and the notarinaodved here. However, this is not self-
evident and it is of course possible to accomghishin another way. Thirdly, there is the
registration of land, titles, and other rights wigispect to real estate. The broker is in no way
involved in any of those activities, whereas thtanpis; the degree of involvement varies
from country to country depending on the countristems for real estate information.

In connection to the economic discourse concertiiagegulation of notaries (see above 4.4),
Arrafiuda has published various articles on the @ties of notaries. Among other things, he
has contested the assertion that regulation ofinb&ervices is needed to prevent adverse
selection and guarantee quality. Firstly, the ageaotarial task of keeping records, and
therefore also land titles, is being replaced bgrdoetter recording and/or registration
systems. Such systems, holds Arrafiuda, can beseedrto government agencies rather than

318 Wagner, pp. 44-46.
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notaries. Secondly, the growing presence in th&ketaf repeat players such as lenders, real
estate developers, and brokers, reach economgesief in the preparation and safeguarding
of contracts, reducing the demand for professionalveyancers. Further, the reputation
mechanism produces enough incentives for thoseday act fairly**’

In the context of the aforementioned functions aofitontract-registration, Arrafiuda seems
to question the necessity of notarial servicegHeroperation of any of these functions. There
is, however, fault to be found with Arrafiuda’s argnts. It is certainly true that it is not self-
evident that any of the presented functions beraptished through a notary, or indeed a
broker. As stated above, the parties can of cawggetiate the terms themselves and draw up
the contracts. However, there is a factor missinpé equation, owing to the incompleteness
of the model. The problem with the model is thas ibne-dimensional in the sense that it
takes into account only the easily observable dsioers of the market. It fails to take note of
the quality of the performance, particularly legahlity and fairness. Legal quality is of
course hard to measure, especially for consumgpecelly the intrinsic quality that comes
from the expertise of the professional. For instacpara-legal performing a few appointed
tasks cannot be expected to give legal adviceeo§#ime quality as a trained legal
professional. It is not only a matter of gettinfipa frequently recurrent items right, for which
there are routines and standardized contractsqliity of the service also consists in
adapting to specific circumstances and tailorisglation that fits the needs of the parties at
hand. Such dimensions cannot be measured, esgewalihrough consumer surveys since
consumers typically cannot tell the difference leswgood and bad advice, much less
between average and very good advice. Secondlythists connected to the foregoing,
Arrafiuda’s view of the notary’s tasks and roleois harrow. Even though a modern
registration system can probably replace the notétty respect to land titles, and repeat
players on the market can replace some of theyiststandard contract-drafting work, there
is still the matter of impartial counseling. Paggdls at a government agency cannot offer this
service. Construction/development companies, whasbuyers’ counterparts, will certainly
not.

Ironically, it seems that by contesting the argutedéor deregulating the notary profession,
the common function of the Swedish broker and tanLnotary is finally found: the unique
combination of services/functions that these twafgssionals carry out and that will hardly
be performed by others, namatypartial counseling and contract-engineerjragmed at
tailoring the transaction to fit the will and needfkthe partiesalwaysstriving to prevent
future disputesAll other functions and services performed byltheker and notary can be
performed by others, but this function is unique.

The extent to which impartial counseling and carttengineering is desirable is naturally
another matter entirely. Intuitively, it seems fbhbowing arguments can be used to advocate
this function: 1) equitability, 2) consumer proteat and 3) prevention of future disputes.

1) Equitability — Where the professional sees that a party isghewuly prejudiced,
he/she must act, at least giving special coungdlaioparty. This promotes equitable
contracts especially where there is an unbalantecea the parties with respect to
education, means, and/or expertise.

317 Arrafiuda 2007, pp. 13-14.
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2)

3)

Consumer protection As stated above (chapter 1), there is no unifdefimition of
consumer protection, and therefore no one singdaiixpurpose. However, it is not
hard to trace both an equitability argument anéd@nomic argument behind such
rules. The equitability argument is intuitive: t@nsumer is less informed than the
producer and is therefore in a weaker position. ddresumer is also disadvantaged by
an unbalance in economic power, legal expertise, Téterefore, it is equitable to
protect consumers to prevent them from being undrdjudiced on the market. The
economic argument is close to the theory of madiktre, more precisely asymmetric
information in the form of moral hazard and advesslkection. Since the consumer
cannot tell the quality of the service, she canelbivhether the professional is
performing properly. Also, for the same reason,shienot be willing to pay for high
quality, driving high quality providers out of tinearket. Consumer protection can
therefore take various shapes to change the equéiistly, it could be in the form of
monitoring the professional so that they act prigpgespite the contrary incentives
giving rise to moral hazard and adverse selecAonexample of this is the Swedish
BSEA monitoring brokers. Secondly, it could take thrm of ensuring that
consumers are better informed. That, in turn, daooorse be accomplished to some
extent by information from government agencieseeily online. However, it can
also be accomplished by placing an obligation akérs and notaries to be active and
observant and provide impartial counseling.

Prevention of future disputesDisputes could be construed asarpostransaction
cost for the parties. Preventing them is therefolewer transaction costs for the
parties. However, legal disputes also represenstfor society. Preventing them is
therefore of public interest as well. In that setsekers and notaries can be to a said
to act as keepers of the contractual peace.
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6 Conclusions

The present study has examined the obligationseoStvedish broker and the Latin notary
with respect to impatrtiality, counseling, and dnagvup of contract. To begin with, it can be
concluded that the rules governing the notary énrtime examined countries are either
identical or strikingly similar. Either way, it lsoth possible and correct to refer to the Latin
notary as one profession and legal character @etfpgtfact that it is governed by national
laws. As for the common traits of the two profeasiathe common traits correspond to the
posed research questions. Both professions are@eddo act impartially in relation to the
contracting parties and to third parties, and feg#ard their impartiality against undue
influence that may raise suspicions among the pubdit they are not impartial. Both
professionals are required to assist the partiésawing up the necessary contracts. In so
doing, the two professionals must ascertain therméd will of both parties and tailor the
contracts thereafter. Partly to that end, bothgesibns must counsel the parties, taking
particular account of any unbalance between thiéegawith respect to economic power,
education, or expertise. These obligations andeste combined constitute a function on the
real estate market, consisting in

1) impartial counseling and contract-engineering,

2) with the aim of tailoring the transaction to théomed will and needs of the
contracting parties, and

3) striving to prevent future disputes.

There is of course no term for this function, mieds a name for an existing legal character
performing exactly these functions and nothing.efsplausible term that could summarize
the function is “impartial contract-engineering”.

The study touches various interesting subjectsttae¢ not been dealt with. The most
prominent of these are:

1) analyzing the presented contract-engineering fanatiith respect to transaction
costs;

2) assessing the economic value of legal securitycanttactual peace; and

3) analyzing the presented contract-engineering fanatiith respect to consumer
protection.

These issues are interesting indeed. Whether tieetpde approached by this writer or
somebody else remains to be seen. However, a messipg issue hinted at in the foregoing,
is to continue analyzing the different functionstbae real estate market. This study has
analyzed and discussed the functions performetidptvedish broker and the Latin notary,
namely contact and contract, particularly impartiainseling in the contract phase. To
complete the picture, the next logical step is tivenon to examine, analyze and discuss the
different countries’ systems and rules concernea estate information. Hopefully, such a
study will be able to produce a useful tool to gmalthe real estate market and its players.
This, in turn, will be helpful indeed in future disssions — whether political, economic, or
legal - concerning European harmonizations.
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