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ABSTRACT

Interactions between Courts and Administrative Authorities in EU Competition Law
Enforcement

The EU competition law reforms of 2004 decentralised enforcement from the European
Commission to national competition authorities and national courts, while the European
Commission remains central to the system. This thesis responds to a need for research into
how institutions interact in this system of concurrent competences to effectively enforce
the EU competition rules. It explores the constitutional consequences of the methods for
ensuring coherent interpretation and effective application of the EU competition rules,
through case studies on the interaction between courts and administrative authorities and
between the supranational and national levels. With a focus on the role of courts, the thesis
draws on the EU principle of institutional balance and the concept of interpretative
pluralism. It finds that while apparently empowering (national) courts, the post-2004
regime still limits the ambit of judicial competence in favour of administrative bodies. The
European Commission can influence interpretation of the competition rules in national
court proceedings as well as in the European Competition Network of competition
authorities, in which the Court of Justice of the European Union has in effect handed over
responsibility. In an extension of national courts’ obligation not to rule counter to a
European Commission decision, forthcoming legislation proposes they should be bound by
national competition authority decisions. The thesis argues that there should be more
emphasis on horizontal relationships between courts, led by judges themselves. This
would not only lend itself to coherent — and effective - application of competition law, but
would allow courts to push back against the apparent dominance of administrative

authorities in this area.
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CHAPTER 1: INTRODUCTION

European Union competition law is of central importance to the functioning of the internal
market. Since the 2004 reform of EU competition law the number of courts, administrative
authorities and quasi-judicial bodies involved in enforcement of the rules, and the scope of
their functions, has increased. The reform was described as a “legal and cultural revolution
in proposing the fundamental reorganization of existing responsibilities between the
Commission, national authorities and national courts”.! The interactions between these
judicial and administrative authorities, and between the supranational and national levels,
are important for effective application of the competition rules. However, the tools chosen
to promote this effectiveness have wider constitutional implications for the roles of courts
and administrative authorities. The thesis therefore investigates these interactions and

sets them within the literature on institutional balance and interpretative pluralism.

This chapter first sets the context of the 2004 reforms and developments since then. The
second section lays out the research questions, the third section outlines the contributions
of the thesis, and the fourth section discusses the methodology. The fifth section
contextualises the case studies in the later chapters of the thesis by introducing a diagram
to show the interinstitutional relationships in the EU competition enforcement system.

The sixth section gives an outline of the thesis as a whole.

1. The context of the post-2004 competition enforcement regime in the European

Union

EU competition law enforcement has been subject to far-reaching reforms over the last
decade. The most significant reform came in 2004 with Regulation 1/2003 on the
implementation of the rules on competition laid down in Articles 81 and 82 (now 101 and

102) of the Treaty? and its accompanying Modernisation Package. 3 Article 101 TFEU

' C-D Ehlermann ‘The Modernization of EC Antitrust Policy: A Legal and Cultural Revolution’ (2000)
37 Common Market Law Review 537-574, 537

2 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on
competition laid down in Articles 81 and 82 of the Treaty, OJ L 1, 4.1.2003,1-25

3 Commission Regulation (EC) No 773/2004 of 7 April 2004 relating to the conduct of proceedings by the
Commission pursuant to Articles 81 and 82 of the EC Treaty, OJ L 123, 27.04.2004, 18-24; Commission
Notice on cooperation within the Network of Competition Authorities OJ C 101, 27.04.2004, 43-53;
Commission Notice on the co-operation between the Commission and the courts of the EU Member
States in the application of Articles 81 and 82 EC OJ C 101, 27.04.2004, 54-64; Commission Notice on
the handling of complaints by the Commission under Articles 81 and 82 of the EC Treaty OJ C 101,
27.04.2004, 65-77; Commission Notice on informal guidance relating to novel questions concerning



governs agreements between firms and Article 102 prohibits the abuse of a dominant
position. These articles had been enforced by the European Commission’s Directorate
General for Competition (DG IV, now DG COMP) since the early years of the European
Economic Community, partly because Member States did not have developed competition
authorities. While national courts and competition authorities were in principle able to
apply the rules, firms were required to notify their agreements under Article 101 TFEU to
the Commission for approval. Having found an anticompetitive agreement, only the
Commission was empowered to grant an exemption and approve it under what is now
Article 101(3). Member State civil courts were not able to consider whether an agreement
could be exempted, and so were stymied in their ability to adjudicate disputes between

private parties based on the EU competition rules.

A number of factors led to reform. Eventually a backlog of notifications accumulated and
the Commission had to implement a solution of ‘comfort letters’ which were of uncertain
legal status.5 The Commission was faced with increasing criticism from the late 1990s,6 by
which time a number of Member States had their own functioning competition authorities.
The notification system was also ineffective at targeting the most harmful cartels, and the
Commission needed to free up resources to do so. Faced with EU enlargement from 15 to
25 Member States in 2004, with a further two in 2007, the centralised system looked

increasingly unworkable.

The 2004 reforms? brought about two significant changes, ending the Commission’s

dominance over enforcement. One was the abolition of the notification procedure. The

Articles 81 and 82 of the EC Treaty that arise in individual cases (guidance letters) OJ C 101, 27.04.2004,
78-80; Commission Notice - Guidelines on the effect on trade concept contained in

Articles 81 and 82 of the Treaty OJ C 101, 27.04.2004, 81-96; Commission Notice - Guidelines on the
application of Article 81(3) of the Treaty OJ C 101, 27.04.2004, 97-118

* Council Regulation No 17 of 6 February 1962, First Regulation implementing Articles 85 and 86 of the
Treaty [1959-1962] OJ 13, 21.2.1962, 204

> See e.g. B Wodz ‘Comfort Letters and Other Informal Letters in EC Competition Proceedings — Why
the Story is Not Over’ (2000) 21(3) European Competition Law Review 159-169

6 See e. g. P Massey ‘Reform of EC Competition Law: Substance, Procedure, Institutions’, in B Hawk (ed)
Annual Proceedings of the Fordham Corporate Law Institute 1996 (Juris Pub Inc, 1997), 91; A Pera & M
Todino ‘Enforcement of EC Competition Rules: Need for a Reform?’ in the same volume, 125. M
Siragusa ‘Rethinking Art 85: Problems and Challenges in the Design and Enforcement of the EC
Competition Rules’ Annual Proceedings of the Fordham Corporate Law Institute 1997 (Juris Pub Inc,
1998), 271

” For assessment of the reforms see e.g. C-D Ehlermann ‘The Modernization of EC Antitrust Policy: A
Legal and Cultural Revolution’ (2000) 37 Common Market Law Review 537-574; H Kassim & K Wright
‘Bringing Regulatory Processes Back In: The Reform of EU Antitrust and Merger Control’ (2009) 32(4)
West European Politics 738-755; A Riley ‘EC Antitrust Modernisation: The Commission Does Very
Nicely — Thank You! Part 1: Regulation 1 and the Notification Burden’, (2003) 24 (11) European
Competition Law Review 604-615; A Riley ‘EC Antitrust Modernisation: The Commission Does Very
Nicely — Thank You! Part 2: Between the Idea and the Reality: Decentralisation under Regulation 1’
(2003) 24 (11) European Competition Law Review 657-672; J Venit ‘Brave New World: The



second, more important for these purposes, was the decentralisation of enforcement,
empowering national competition authorities and national courts to apply Articles 101
and 102 in their entirety, including assessing whether conduct falls under the exempting
conditions of Article 101(3), previously within the exclusive jurisdiction of the European
Commission. This is not a complete decentralisation, as the European Commission still
retains the competence to apply the rules and retains a central role. This differs from the
general model of EU law, which is enforcement at the national level. As a result, there are
concurrent competences between the supranational and national levels, and between

courts and administrative (or quasi-judicial) authorities.

A further aim of the 2004 reform, and subsequently of the European Commission’s White
Paper on damages actions,8 was to encourage private enforcement of competition law by
firms and individuals through national courts, without it compromising public
enforcement through national competition authorities. This would free up resources for
the Commission and competition authorities to detect and investigate the most harmful
anticompetitive activity in the public interest. In decentralising enforcement to national
courts as well as competition authorities, the door is open to claimants to act as enforcers
(‘private attorney generals’?) closest to infringements. It also allows those who suffer
losses as a result of competition law infringements to gain individual redress — while they
can impose fines, competition authorities are less well placed to compensate individuals
who are harmed by competition law breaches, and the Commission itself is not

empowered to grant damages.

There is a balance to be struck to ensure that public and private enforcement are
complementary. 10 The principal aim of public enforcement is deterrence, through

punishment such as fines or imprisonment. Private enforcement can also contribute to a

Modernization and Decentralization of Enforcement under Articles 81 and 82 of the EC Treaty’ (2003) 40
Common Market Law Review 545-580

8 Commission White Paper on damages actions for breach of the EC antitrust rules, COM (2008) 165,
Brussels 2.4.2008

? Particularly used in the US context where private actions in competition enforcement are more
prevalent. In the EU literature see e.g. A Andreangeli 'From Complainant to "Private Attorney General":
the Modernisation of EU Competition Enforcement and Private Antitrust Action before National Courts'
in J Peay and T Newburn (eds) Policing: Politics, Culture and Control. Essays in Honour of Robert
Reiner (Hart Publishing, 2012) 229-54; K Cseres ‘Governance Design for European Private Law: Lessons
from the Europeanization of Competition Law in Central and Eastern Europe’ in F Cafaggi (ed) Making
European Private Law: Governance Design (Edward Elgar, 2008) 138-196, 143

10 See e.g. W Wils ‘Should Private Antitrust Enforcement Be Encouraged in Europe? (2003) 26(3) World
Competition 473; C Jones ‘Private Antitrust Enforcement in Europe: A Policy Analysis and Reality
Check’ (2004) 27(1) World Competition 13; A Komninos ‘Public and Private Antitrust Enforcement in
Europe: Complement? Overlap?’ (2006) 3(1) Competition Law Review 5-26; W Wils ‘The Relationship
Between Public Antitrust Enforcement and Private Actions for Damages’ (2009) 32(1) World
Competition 3



deterrent effect if firms are exposed to liability in damages. This is particularly likely if a
private party claims for damages after a competition authority has found an infringement
and perhaps already imposed a fine. However, firms are less likely to come forward and
admit anticompetitive conduct under a leniency programme if that admission will then be
used against them in private actions for damages.!! Primarily in private enforcement the
court is called upon to compensate a firm or individual. Legislation was expected in late
2012 on damages actions,!? inviting an examination of how public and private

enforcement, and, institutionally, competition authorities and courts, interact.

The decentralisation of enforcement of Articles 101 and 102 TFEU, and the recent
emphasis on private enforcement, has led to an increase in the powers and jurisdiction of
national courts as well as competition authorities. Decentralised enforcement carries
greater risks of divergent application of EU antitrust enforcement rules. National
competition authorities are closely linked to each other and the Commission through the
cooperation mechanisms of the European Competition Network (ECN), with its rules for
case allocation and consistent application of Community competition law.13 However, no
such mechanism exists for national courts (unless they are also designated as competition
authorities by the Member State). This is for the practical reason that there are numerous
judges throughout the EU who could hear competition claims; but also from a
constitutional perspective, it would be seen to interfere with principles of judicial

independence and national procedural autonomy.

As aresult, there are certain tools in Regulation 1/2003, in the forthcoming draft directive
on damages actions and in the wider EU legal system which aim at coherent application of
the rules by competition enforcers and bridging public and private enforcement of
competition law. The preliminary reference procedure, in which national courts ask
questions of the Court of Justice of the European Union (CJEU) on the interpretation of EU
law, remains an important judicial link, but, as shown in this thesis, is likely to exclude
national competition authorities (except where a national court is also designated a
competition authority). Building on existing case law in which national courts should
follow Commission decisions, Regulation 1/2003 includes the possibility for the
Commission to give opinions in national court proceedings with an instrument analogous

to the preliminary reference, and also to intervene at its own initiative. The White Paper

" The issue in C-360/09 Pfleiderer AG v Bundeskartellamt [2011] ECR 1-0000

12 Annex to the Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and The Committee Of The Regions, Commission Work
Programme 2012: Delivering European renewal, Brussels, 15.11.2011 COM (2011) 777 final, 3

'3 Commission Notice of 27 April 2004 on cooperation within the Network of Competition Authorities,
0J C 101, 27.4.2004, 43-53



and forthcoming draft directive on damages actions includes a proposal for the decisions
of national competition authorities to bind national courts throughout the EU. The

following chapters consider these tools in detail.

An important question is to what extent the independence of the judiciary is valued when
weighed against the Commission’s - and NCAs’ - potential loss of effectiveness. This
situation raises broader questions about the partnership and tensions between judicial
and administrative bodies, administrative intervention in judicial decision-making and the
role of soft law!* in a system in which the Commission has legislative, executive, as well as
judicial functions. 1> While the CJEU is the ultimate interpreter of EU law generally, the
Commission derives a high degree of authority from its historical position as primary
competition enforcer in the Union. This calls into question the principle of institutional
balance in the European Union on the supranational level, and ‘diagonally’ between
executive agencies and courts between the supranational and national levels. (I use the
term ‘diagonal’ in reference to the diagram in section 5 of this chapter.) This is especially

so given the concurrent competences in the post-2004 system.

2. Research questions

The overarching research question is:

= What are the constitutional implications of interaction between courts and

administrative authorities, between the supranational and national levels, in EU

competition law enforcement?

Deriving from that, with a focus on the role of courts,

=  What impact do the 2004 and more recent competition reforms have on national

courts and judicial autonomy?

' “Rules of conduct that are laid down in instruments which have not been attributed legally binding
force as such, but nevertheless may have certain (indirect) legal effects, and that are aimed at and may
produce practical effects.”: L Senden, Soft Law in European Community Law (Hart, 2004), 112,
developed from F Snyder, ‘The Effectiveness of European Community Law: Institutions, Processes,
Tools and Techniques’ (1993) 56(1) Modern Law Review 19-54, 32: “rules of conduct which, in
principle, have no legally binding force but which nevertheless may have practical effects.”

15 See, for example, W Wils, “The Combination of the Investigative and Prosecutorial Function and the
Adjudicative Function in EC Antitrust Enforcement: A Legal and Economic Analysis’ (2004) 27(2)
World Competition 201-224



= How can and does the European Commission impact on judicial decision-making at
the national level?
= To what extent does the European Commission challenge, or complement, the

judicial role of the Court of Justice of the European Union?

= Taken together, how does the interaction of different mechanisms for coherent
interpretation and application of EU competition law impact on the relationship

between judicial and administrative authorities?

3. Contributions of the thesis

This thesis responds to a recognised need for research into how institutions interact in the
post-2004 competition enforcement system in the European Union.16 It addresses the
constitutional consequences of the methods for ensuring coherent interpretation and
effective application of the EU competition rules, through case studies on the interaction
between judicial and administrative authorities at the supranational and national levels.
Going further, it investigates the impact of the interaction between those tools. Given its
institutional focus on the relationships between courts and executive agencies, the thesis

has significance for EU law and governance more broadly beyond competition law.

This thesis takes forward the understanding of the relatively new concept of interpretative
pluralism?!? through case studies. Chapter 2 lays out this theoretical context by linking this
with the traditional EU principle of institutional balance and with the role of judges in
ensuring coherence. Interpretative pluralism - an aspect of constitutional pluralism -
suggests that there is a heterarchy rather than a hierarchy of interpretations of law in the
EU system, notwithstanding the position of the CJEU as ultimate interpreter of EU law.
This makes some sense in a system of concurrent competences such as in the post-2004
competition enforcement regime. As coined by Maduro, it means that courts do not have a
monopoly on the interpretation of the law and that no one institution needs to have the

last word. The case studies investigate the plausibility of this idea. They also respond to

' K Cseres “Editorial: Ten Years of Modernized European Competition Law in Floris Vogelaar’s
Landmark Notes’ (2010) 37(1) Legal Issues of Economic Integration 1-4, 4:“How institutional designs
and interactions between various institutional actors enforcing competition law influence effective
enforcement merits further research...Institutional actors matter, not only how they individually enforce
the law but also how they are linked to each other...”

M Poiares Maduro, ‘Interpreting European Law: Judicial Adjudication in a Context of Constitutional
Pluralism’ (2007) 1(2) European Journal of Legal Studies 1-21; J Komarek ‘The Institutional Dimension
of Constitutional Pluralism’ in M Avbelj & J Komarek (eds) Constitutional Pluralism in Europe and
Beyond (Hart 2011) 231-247



Komarek’s observation that research on courts’ deference to administrative agencies’
interpretation of the law “seems to be entirely missing in the EU.”18 However the case
studies in this thesis suggest that the findings and interpretation of competition
authorities (the majority of which are administrative or quasi-judicial authorities!?),
particularly the European Commission, have greater weight. The Commission can
influence interpretation of the competition rules in national court proceedings as well as
in the European Competition Network, in which the CJEU has handed over responsibility.
Interpretative pluralism relates to the concept of institutional balance, the EU’s version of
the separation of powers. If there is an institutional hierarchy of administrative/executive
agencies over courts then this challenges the institutional balance and judicial autonomy
at the national level. A plurality of interpretations — and interpreters - of the law suggests
alooser concept of unity or coherence. However, the interpretation of national judges is
supervised. As the case studies show, in the decentralised system ‘coherent’ application of
the rules appears to mean ‘effective’ application. While coherence is a central aspect of the
rule of law as overseen by judges, effectiveness can be supervised by administrative
authorities. Traditional judicial independence considerations are also trumped by the

need for effectiveness and efficiency.

In addition to its theoretical contribution, the thesis investigates the emerging practice in
the post-2004 regime. This is particularly evident in the contrast between chapter 3 on
NCAs’ apparent lack of access to the CJEU, and chapter 4 on European Commission
intervention in national court proceedings. Chapter 4 sets out a detailed presentation of
how Article 15 Regulation 1/2003 operates, tracking all cases in which the Commission
has provided an opinion or intervened in national judicial proceedings. This shows the
shape of the Commission’s role in the decentralised system. In addition, with the potential
for private enforcement in national courts increased, it is important to investigate what
actually happens in the Member States. More broadly, it contributes to knowledge on how

EU law is applied in Member State courts.

The thesis is informed by original research into the travaux préparatoires behind
Regulation 1/2003 and its accompanying package of notices and guidelines, the basis of
the reforms which came into force on 1 May 2004. This research involved consulting

drafts and documents relating to the negotiations in the Council of the European Union

'8 ¥ Komarek ‘The Institutional Dimension of Constitutional Pluralism’ in M Avbelj & J Komarek (eds)
Constitutional Pluralism in Europe and Beyond (Hart 2011) 231-247

' Although some are courts acting in a public enforcement capacity — this is discussed in more detail in
chapter 3.



available through the Council’s database.20 Although deliberations in the Council are
usually secret, it is possible to discover individual Member States’ positions on particular
articles through footnote annotations in these publicly available documents. The
documents also include European Commission staff working papers communicated to the
Council, which often give further details of particular proposals. Chapter 5 also considers
the consultative process behind the forthcoming EU directive on damages actions through

consideration of the responses to the 2008 White Paper on damages actions.?!

Various parts of the thesis also draw on a series of semi-structured interviews with EU and
national officials on the processes leading to the reforms; and on experiences in the first
few years of the European Competition Network. These interviews were carried out in the
context of another project at the ESRC Centre for Competition Policy, and were co-

designed and co-conducted with Prof Hussein Kassim.22

The thesis also uses original diagrams to illustrate some concepts. As a framework, the
interinstitutional relationships discussed in the thesis are conceptualised in the original

diagram below in part 5 of this Introduction.

4. Methodology

The thesis has doctrinal, theoretical, empirical and case study elements. The primary
approach is doctrinal analysis of case law, decisional practice, legislation and policy
documents. Itis based around three case studies. A logical basis for the selection of these
case studies is shown through the diagram of interactions between different institutions in
the competition enforcement system. As its theoretical basis underlying the case studies,
the thesis draws on themes of EU constitutionalism through the concept of interpretative

pluralism, which is especially relevant in the competition enforcement system of parallel

2 hitp://www.consilium.europa.eu/documents?lang=en (accessed 18.8.2006)

I White Paper on Damages Actions for Breach of the EC Antitrust Rules COM (2008) 165, 2.4.2008.
Consultation responses available at
http://ec.europa.eu/competition/antitrust/actionsdamages/white_paper_comments.html (accessed
6.7.2010)

*? The interviews on the reform were carried out between July 2005 and July 2006 and included 20
interviewees. The interviews on the European Competition Network were carried out between April 2008
and May 2009 and included 15 interviews. See e.g. H Kassim & K Wright ‘Bringing Regulatory
Processes Back In: The Reform of EU Antitrust and Merger Control’ (2009) 32(4) West European
Politics 738-755; H Kassim and K Wright ‘The European Competition Network: a Regulatory Network
with a Difference’ Paper presented at European Consortium for Political Research (ECPR) Standing
Group on Regulatory Governance, Third Biennial Conference, Dublin, 17-19 June 2010




competences, and the EU principle of institutional balance. The thesis also benefits from

insights gained through empirical research in the form of semi-structured elite interviews.

Regarding the research into Commission intervention in national courts, as with any legal
research using case law, it is obviously easier to uncover the cases in which the
Commission has intervened, rather than those where it has not. I uncovered 23 cases
where the court had requested an opinion and 9 where the Commission intervened at its
own initiative. It is difficult to get an accurate picture of all cases involving the EU
competition rules, but there are 335 cases in the Commission’s national court judgments
database. 23 It is also difficult to observe and measure the impact of the Commission’s
opinion in the national court proceedings. Nevertheless, it is possible to make some

findings from individual cases.

5. The interinstitutional relationships in EU competition law enforcement

The diagram below is designed to show the interinstitutional relationships in EU
competition law enforcement and serves as a framework for the case studies in chapters 3,
4 and 5. The case studies relate to the diagonal links between the supranational and
national levels, between judicial and executive actors; and the horizontal link at the
national level which is affected by EU rules. While the thesis concentrates on these
interactions, the other interinstitutional links are also briefly described below to give the

wider context.

# Coverage of cases here is not complete, as acknowledged in the Report on the Functioning of
Regulation 1/2003 in 2009 (Communication from the Commission to the European Parliament and the
Council: Report on the functioning of Regulation 1/2003, Brussels 29.4.2009, COM (2009) 206 final).
However, it is the most reliable overview.
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Fig 1. The institutional system of EU competition law enforcement [original in colour]

Key:

Com - European Commission

DG COMP - European Commission Directorate General for Competition
GC - General Court of the European Union

CJEU - Court of Justice of the European Union

Prelim refs - Preliminary references under Article 267 TFEU

Nat cts - national courts

NCAs - national competition authorities

ECN - European Competition Network

‘Masterfoods’ and ‘Syfait’ refer to cases

European Commission-General Court/Court of Justice of the European Union:

judicial review

The General Court of the European Union is responsible for judicial review of the
European Commission’s competition decisions. Under Article 263 TFEU an affected firm or
individual may apply to the General Court for annulment of a Commission decision
relating to Articles 101 or 102 TFEU or to Regulation 1/2003. The Court of Justice itself

hears cases on points of law on appeal from the General Court. Through judicial review the
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EU courts imbue the Commission with the values and standards it should use in its
decision-making, for example, the standard of proof for finding an infringement. On

appeal, the CJEU’s concern may be overall coherence of competition law with EU law.

This relationship is affected by decentralisation only insofar as decisions which may have
been taken by the Commission, subject to review at the Community level, could now be
taken at the national level by an NCA, subject to review in a national court. Atanasiu and
Ehlermann argue that this implies a qualitative impact - a higher standard of review and

closer scrutiny of Commission decisions.24

Commission-National Competition Authorities; National Competition Authorities

among themselves: European Competition Network

The relationships between the European Commission and NCAs and NCAs amongst
themselves are managed within the European Competition Network. NCAs are obliged to
apply EU competition law alongside national competition law where trade between
Member States is affected. Article 3 Regulation 1/2003 encapsulates a convergence rule:
an NCA may not allow a practice which is prohibited by Article 101 or 102. If practice is
not prohibited under Article 101, an NCA cannot apply stricter national rules to prohibit it
(but a Member State may choose to apply stricter standards in relation to conduct covered
by Article 102). NCAs cannot contradict or overrule an existing Commission decision (Art
16(2)). Only the Commission can make an EU-wide finding that Article 101 or 102 is not

applicable to a practice, which binds all national competition authorities (Art 10).

Regulation 1/2003 and the Network Notice?s also incorporate mechanisms for consistent
application of the rules and for case allocation and cooperation amongst members of the
Network. These include informing each other when opening an investigation or before
adopting a decision (article 11(3) and (4) respectively). The case allocation rules are
based on the notion of the ‘well placed to act’ competition authority.26 The Commission

retains the power to relieve an NCA of its competence by initiating its own proceedings

T Atanasiu & C-D Ehlermann ‘The Modernisation of EC Antitrust Law: Consequences for the Future
Role and Function of the EC Courts’ (2002) 23(2) European Competition Law Review 72-80, at 72-3:
*“...direct applicability of Article [101(3) TFEU] will oblige the European courts to switch from the self-
imposed limited control exercised under the current [pre-2004] system to a normal-standard type of
judicial review.”
* Commission Notice of 27 April 2004 on cooperation within the network of competition authorities, OJ
C 101, 27.04.2004, 43-53
26 Network notice [8]-[15]
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under Article 11(6) in exceptional cases.2” Where relevant these rules are discussed in the

case study chapters.

National courts among themselves: (potential) judicial cooperation mechanisms

There are no formal links among national judges in competition law enforcement. There is
scope for cooperation through soft fora such as the Association of European Competition
Law Judges,?8 in which members meet to exchange best practice rather than to cooperate
in specific cases. The Commission provides funding for training judges in developments in
EU competition law and assessing economic evidence. This thesis suggests that horizontal
judicial cooperation, led by judges themselves, should be strengthened to enhance the role
of courts relative to competition authorities and to make EU-wide enforcement more
effective. More broadly, the Brussels I Regulation deals with recognition of judgments

from other Member States in civil and commercial proceedings.2?

Court of Justice-national courts: preliminary reference procedure

The link between the CJEU and the national courts, and the primary tool for the consistent
interpretation of EU law throughout the Member States, is the preliminary reference
procedure. Through the doctrine of direct effect, national courts are also EU courts.3? The
CJEU is not involved in day-to-day enforcement of EU competition law, but is the ultimate
interpreter of Articles 101 and 102 of the Treaty and related legislation. This judicial
relationship is not directly affected by the 2004 reforms. Several commentators
hypothesised that decentralised enforcement would lead to an increase in preliminary

references,3! but it may still be too early to say whether an increase has materialised.32

¥ Network notice [54]

2 http://www.aeclj.com/ (accessed 9.12.2011)

* Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters, OJ L 012, 16.01.2001, 1

O AM Slaughter, A Stone Sweet and J Weiler (eds), The European Courts and National Courts:
Doctrine and Jurisprudence (Hart,1997) particularly Karen Alter’s contribution, ‘Explaining National
Court Acceptance of European Court Jurisprudence: A Critical Evaluation of Theories of Legal
Integration’ , 227; I Maher ‘National Courts as European Community Courts’ (1994) 14(2) Legal Studies
226-243

' I Atanasiu & C-D Ehlermann ‘The Modernisation of EC Antitrust Law: Consequences for the Future
Role and Function of the EC Courts’ (2002) 23(2) European Competition Law Review 72-80; K Lenaerts
& D Gerard ‘Decentralisation of EC Competition Law Enforcement: Judges in the Frontline’ (2004)
27(3) World Competition 313-349

2 A team led by Barry Rodger carried out a multinational study of preliminary references in competition
law only up until the 2004 reforms: B J Rodger (ed) Article 234 and Competition Law: An Analysis
(Kluwer, 2008)
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One potential factor in this respect is the opportunity for national judges to ask the

European Commission for an opinion, as discussed in chapter 4.

*Commission-national courts: obligations in case law; Article 15 Reg 1/2003

This relationship is the subject of chapter 4. Article 6 Regulation 1/2003 explicitly
provides that national courts shall have the power to apply Articles 101 and 102 TFEU in
their entirety. Before the reforms, only the Commission was empowered to grant
exemptions under Article 101(3), making it difficult for national courts to conclusively
rule on a case. If the national judge took the view that individual exemption was possible
in the case, s/he was meant to suspend the proceedings until the Commission had made a
decision, whilst being free to adopt interim measures in the meantime. Where the
Commission closed proceedings by ‘comfort letter’ to the parties rather than by a formal
decision, the national court was not formally bound but had to take that letter into account
in determining whether the agreement or conduct in question infringed what is now
Article 101.33 To minimise divergence in the decentralised application of Articles 101 and
102 (and especially the exempting conditions under 101(3)), the convergence rule
mentioned above in relation to the Commission and NCAs (Art 3 Reg 1/2003) also applies

to national courts.

Article 15 of Regulation 1/2003, provides for the European Commission’s intervention in
national court proceedings. Member State courts may ask the European Commission for
information or for its opinion on questions concerning the application of the EC
competition rules (15(1)). The European Commission and national competition
authorities may also make own-initiative written interventions, and oral submissions with
the permission of the judge, in legal proceedings between private parties (15(3)). Chapter

4 investigates how this tool has been used so far.

The Masterfoods CJEU judgment,3* codified in Article 16 of the Regulation, established that
where the Commission reaches a decision in a particular case prior to the national court,
the court cannot take a decision running counter to that of the Commission. There is also a
duty to avoid adopting a decision that would conflict with a decision contemplated by the
Commission, which goes further than NCAs’ obligations not to counter an existing

decision. This means that where the Commission finds an infringement, it must be treated

33 Case 99/79 Lancéme v Etos (1980) ECR 2511 [11]
3 C-344/98 Masterfoods Ltd (/a Mars Ireland) v HB Ice Cream Ltd [2000] ECR 1-11369 [60]
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as proof of the existence of the infringement in national court proceedings. An extension of

this effect to NCA decisions is also discussed in chapter 5.

*Court of Justice-National Competition Authorities: (potential) preliminary

reference procedure

This relationship is the subject of chapter 3. As discussed above, the preliminary reference
procedure is a link between the CJEU and national courts. Article 267 TFEU provides that a
‘court or tribunal’ may address a reference to the CJEU. ‘Court or tribunal’ is an
autonomous concept of EU law, and does not rely on how an authority is designated in the
Member State. This raises the question of whether a competition authority as an executive
agency with judicial functions such as ability to find an infringement and to impose fines,

has access to the CJEU through the preliminary reference procedure.

*National Competition Authorities-national courts: national law, but EU proposals

affect this relationship

Aspects of this relationship are discussed in chapter 5. It is important to distinguish the
different capacities of national courts in competition law enforcement. They may act in a
public enforcement role as a designated competition authority;35 as civil courts called
upon to apply the competition rules in disputes between parties in private enforcement;
or as appeal or review courts. The relationship between a national competition authority
and court within the same Member State is largely a matter for national law. However,
some EU obligations do impinge on this relationship.3¢ For example, Art 15 Reg 1/2003
confers on NCAs, as well as the Commission, the possibility to intervene in their domestic
jurisdiction in court cases between private parties on issues relating to the application of
Art 101 or 102 TFEU. National rules must facilitate this possibility. In addition, the White
Paper on damages actions includes a proposal for the cross-border binding effect of NCA

decisions on civil courts throughout the EU: the focus of chapter 5.

35 Under Art 35 Reg 1/2003 “Member States shall designate the competition authority or authorities
responsible for the application of Articles [101] and [102] of the Treaty in such a way that the provisions
of this regulation are effectively complied with.... The authorities designated may include courts.”

% See e.g. the recent Belgian case of VEBIC, C-439/08 Viaamse Federatie van Verenigingen van Brood-
en Banketbakkers, Ijsbereiders en Chocoladebewerkers (VEBIC) v Raad voor de Mededinging, Minister
van Economie [2010] ECR I-0000, in which the CJEU found that national law is contrary to EU law if it
does not give an NCA the possibility to participate in review proceedings against its own competition
decisions.
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6. Outline of the thesis

Chapter 2 lays the basis for the case studies in the subsequent three chapters by exploring
the relatively new concept of interpretative pluralism, linked with the established EU
principle of institutional balance. Interpretative pluralism suggests that there is a
heterarchy, rather than a hierarchy, of interpretations of law in the EU system. This is
relevant in a system of concurrent competences such as in the post-2004 competition
enforcement regime, in which consistent application of the rules is important for the
effectiveness of the system, but various courts and administrative authorities with quasi-
judicial functions enforce the law and have different claims to authority. The principle of
institutional balance is the EU’s version of the separation of powers at the supranational
level, but the functions of legislative, executive and judiciary are not vested in respective
single institutions. It is questionable whether there can be a ‘diagonal’ institutional
balance between the supranational and the national levels, which activates the judicial
autonomy of Member State courts. However, there is a duty of loyal cooperation between

the EU institutions and authorities and courts at the sub-state level.

Chapters 3-5 are the case studies exploring the effects of tools for coherence on the
interactions between courts and administrative authorities. Chapter 3 considers the
diagonal relationship between national competition authorities and the Court of Justice
through their (lack of) access to the Court’s preliminary reference procedure under Art
267 TFEU. The preliminary reference procedure is important as the primary means for
encouraging coherence of EU law through the CJEU’s interpretation. It first sets the context
by surveying the post-2004 landscape of EU competition law enforcement, in particular
multiple enforcers and the challenge of consistent application of antitrust rules in
decentralised enforcement; and the quasi-judicial nature of competition enforcement
undertaken by these multiple enforcers. It goes on to consider the Member States’
designation of institutional structures for public enforcement of competition law under
Article 35 Regulation 1/2003 and assesses the significance of these designations for
obligations under Reg 1/2003. Then the discussion turns from the designation of courts
or administrative agencies as competition authorities at the national level, to the criteria
in the EU’s autonomous definition of a ‘court or tribunal’ for the purposes of the
preliminary reference procedure. It considers how the CJEU including its Advocates
General have defined and developed the concept through specific, albeit occasionally
flexible, criteria. These criteria are important for determining which national bodies have
access to the CJEU’s advice and interpretation of the law. Of particular relevance are the

need for the referring body to have an inter partes procedure i.e. to be a third party
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adjudicator between the parties, to be independent, and to have compulsory jurisdiction

leading to a decision of a judicial nature.

The chapter focuses on the Syfait case3” in which the Greek Competition Commission, as a
competition authority with integrated investigative and adjudicative functions, addressed
areference to the CJEU but was ultimately refused. The chapter analyses whether the
judgment bars all NCAs from access to the CJEU. The analysis focuses on first the CJEU’s
interpretation of the independence criterion and secondly the Court’s reasoning that the
Commission may always potentially relieve an NCA of its competence under Article 11(6)
Regulation 1/2003, implying that proceedings initiated before the NCA will not necessarily
culminate in a ‘decision of a judicial nature’. In practice this latter criterion could bar
references from all NCAs, since they are all subject to Art 11(6) within the European
Competition Network. The chapter argues that the CJEU’s judgment was flawed as the
effects of Art 11(6) apply only to the prosecuting authority, according to Art 35(4)
Regulation 1/2003. In addition the Commission had not in practice activated Art 11(6).
However, even if the legal argument can be made for the Court to accept preliminary
references from NCAs, it is argued that the message sent in Syfait has effectively frozen

them and the Court has curtailed its own jurisdiction.

There is certainly a bias towards dualist NCAs i.e. those which separate their investigative
and decision-making functions. Integrated administrative NCAs, the most prevalent NCA
model in the EU, have an extra hurdle to overcome because they do not have the structural
separation of functions required to meet the independence requirement. As a result they
do not have the same opportunity to seek guidance from the CJEU. A consequence of this
is uneven access to the judicial tool of the preliminary reference procedure, dependent on

institutional structure.

As aresult, Chapter 3 finds that there are asymmetric avenues to the supranational level
for national courts and competition authorities. From the CJEU’s perspective, it seems
motivated to preserve its dialogue between courts only and to exclude quasi-judicial NCAs
with integrated functions. This may be to manage its own caseload. However, if the CJEU
adopts a narrow definition of a court or tribunal, it constrains its own jurisdiction. By
emphasising in Syfait that NCAs are required to work in close cooperation with the

Commission in the context of the European Competition Network, the CJEU effectively

7.C-53/03 Synetairismos Farmakopion Aitolias & Akarnanias (Syfait) v GlaxoSmithkline Plc [2005] ECR
1-4609
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passes over responsibility to the Commission for how NCAs should interpret and apply

competition law.

Meanwhile, the European Commission, as a supranational administrative authority with
quasi-judicial functions, has extended its sphere of influence by strengthening its links
with national courts. Chapter 4 investigates this other diagonal relationship. Previously,
the Court of Justice’s preliminary reference procedure, a ‘dialogue between courts’, was
the only formal link between the courts of the Member States and the supranational level.
Chapter 4 shows how the European Commission has added to this general (EU law)
institutional link through the specific (to competition law) instrument of opinions and
own-initiative interventions to national courts in competition cases, under Art 15 Reg
1/2003. This is placed within the context of the broader relationship between the
European Commission and national judges in EU competition law through case law, in
particular the effect of Commission decisions and other pronouncements on national
courts. Informed by original research into the legislative background of Art 15 Reg
1/2003, it explains how this tool is designed in the absence of a formal judicial network to
promote consistent application following decentralisation. Chapter 4 argues that this
raises constitutional questions about the effect of concurrent competences on the
institutional balance at the supranational level between the Commission and the Court of

Justice, and diagonally in terms of the effect on national judicial autonomy.

The discussion takes both a theoretical and a practical approach. Through the soft law
literature, the theoretical element examines the legal nature of the Commission opinion as
an EU instrument. It argues that the Commission’s opinion in this context is a unique
instrument and as such its legal effects are uncertain. It does not fit easily into the category
of soft law instruments establishing ‘rules of conduct.’ However, it could become binding
through the national court’s judgment. After exploring the theoretical context, the chapter
contributes original research on how Art 15 works in practice. It seeks to trace all of the
opinions and own-initiative interventions to date. The chapter reports 23 opinions under
Art 15(1) and 9 interventions under Art 15(3), with varying degrees of success in
identifying the parties and how the opinion was dealt with by the national court. The
chapter finds a de facto third category between Art 15(1) and 15(3): cases in which the
Commission was ‘invited’ to intervene but no specific questions were put to it. In relation
to Art 15(3), the chapter discusses the Commission’s reason for intervention (where this

can be observed) and whether the national judge followed the Commission.
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The preliminary ruling in X BV is analysed in detail, as it relates to the admissibility of Art
15(3) interventions. The CJEU’s response gives the Commission wide scope to intervene in
a national court case related to the effective application of Articles 101 and 102 TFEU,
even if the court is not directly applying them. Chapter 4 finds that the case suggests an
emphasis on effective — not only coherent - application of the EU rules, and that it implies
that a Commission intervention could extend to national cases concerning, for example,
contract disputes, follow-on damages actions, or criminal proceedings - not initi