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Abstract Can the law of countermeasures be used to police the high seas? The
freedom of the high seas is guaranteed by the immunity of a State�s flag vessels
from interference by the public vessels of other States, subject to limited excep-
tions. However, this rule of non-interference may shield those engaged in unreg-
ulated or illegal fishing or transporting weapons of mass destruction and their
precursors. This article argues that while such conduct may breach obligations
protecting the common interest, unilaterally boarding and arresting a vessel
involved would constitute an illegal use of force and cannot be justified as a coun-
termeasure.

I. UNILATERAL ENFORCEMENT ACTION AGAINST FOREIGN VESSELS

Can a State�s navy or coastguard unilaterally enforce a UN Security Council
Resolution requiring States to prevent weapons of mass destruction reaching
non-State actors? Is one State justified in arresting the delinquent fishing vessels
of a fellow-member of a Regional Fisheries Organization on the basis that such
actions serve the collective interest? Arguments are emerging about the role of
countermeasures in enforcing collective interest obligations on the high seas.
The purpose of this note is to briefly review some of these arguments, and in
particular to respond to the suggestion that taking such countermeasures would
not violate the prohibition on the use of force in international relations.

Under limited circumstances States may unilaterally take action to secure
their rights under international law. The principal form of such self-help is
taking countermeasures:1 the suspension of the performance of an interna-
tional obligation by an injured State in order to induce a wrongdoing State to
resume compliance with their legal obligations.2 That is, State A is considered
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�injured� and is entitled to take peaceful countermeasures against State B if
State B breaches an obligation owed to it.3 A is also �injured� if it is �specifi-
cally affected� by B�s breach of an obligation owed to a group of which A is
a part, or if B�s breach radically affects the position of all members of the
group with respect to the obligation�s continued performance.4 This concept
of �specifically affected� State thus contemplates that a State may, in some
circumstances, take unilateral action in the collective interest. How far may
this conception stretch, especially in managing the uses of the seas, the classic
global commons and collective resource?

A number of authors have now suggested that the law of countermeasures
may permit unilateral boarding and arrest of foreign vessels at sea (�interdic-
tion�) in order to secure compliance with obligations furthering the collective
interest.5 The argument has been put that if weapons of mass destruction, their
delivery systems or related precursors (collectively, �WMD�) are being trans-
ported by sea to a non-State actor, then the transporting vessel�s flag State is
in breach of UN Security Council Resolution 1540 and States could, as a coun-
termeasure, interdict the vessel regardless of whether the flag State consents.6
It has also been suggested that a Member State could be justified, in some
circumstances, in enforcing compliance with Regional Fisheries Organization
(RFO) management and conservation measures against other members
through non-consensual at-sea boarding and arrest of their vessels as a coun-
termeasure.7 Indeed, the same argument may stretch to allowing RFO
members to take such action against even non-Party vessels where their flag
State is failing in its duty merely to cooperate with the RFO.8 In either case the
argument runs that the duty to respect the exclusive jurisdiction of a flag State
over its own vessels on the high seas could be suspended as a countermeasure,
thus making it permissible to board and arrest the vessel or persons on board
and seize cargo or fishing gear.9 These arguments encounter two critical and
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common difficulties. The first is whether, and in what circumstances, a State
may take unilateral action regarding a wrongdoing State�s breach of an oblig-
ation owed to a group of States or the international community as a whole
(�countermeasures in the collective interest�). In particular, can a State invoke
countermeasures in the collective interest when it has not itself suffered any
direct injury? The second, and more significant problem, is the prohibition on
the use of force in international relations generally, and in the conduct of coun-
termeasures in particular.10

While these questions will be dealt with in order, it is worth first briefly
outlining the principal arguments that the prohibition on the use of force is
not breached by stopping and searching foreign ships at sea. One line of argu-
ment has been that although maritime interdiction will often be conducted by
naval personnel, the correct characterization of interdiction as a countermea-
sure is as a �police action�. As the UN Law of the Sea Convention
(�UNCLOS�) expressly contemplates such police enforcement action in
certain limited cases, and as UNCLOS provisions cannot be presumed to be
contrary to the UN Charter prohibition on the use of force, it must then follow
that police actions are not prohibited as uses of force.11 Another possible
approach has been to contend that as flag States have only �exclusive�, and
not �territorial�, jurisdiction over their vessels at sea, boarding and seizing a
vessel by force does not violate the prohibition on the use of force against the
territorial integrity of political independence of the flag State.12 Both of these
arguments boil down to the proposition that it is �the mission, not the
uniform� that determines whether the prohibition on force has been
breached.13 This note will argue that taking either approach misconstrues the
relationship of the law of the sea with the general principles on the use of
force in international relations. First, however, it is necessary to review the
controversy as to whether an individual State is entitled to take countermea-
sures in the collective interest.

II. COUNTERMEASURES IN THE COLLECTIVE INTEREST

The purpose of this section is to demonstrate the centrality of the idea of an
�injured State� to the law of countermeasures and the difficulty of bringing
unilateral action in the collective interest within this framework. As noted
above, countermeasures are ordinarily available to an injured State when
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another State has breached an obligation owed to it. A State will also be an
�injured State� where the obligation breached was owed to a group and the
State taking countermeasures was specifically affected, or the breach has radi-
cally changed the position of all members of the group. The requirement of an
injured or specifically affected State is crucial; it is the criterion that identifies
who is permitted to take action that would otherwise be unlawful in response
to a State�s prior illegal conduct.

Might there, however, be a special rule of general international law allow-
ing a State to take countermeasures to preserve or protect a collective interest,
regardless of whether it has suffered a specific injury? The ILC Articles on
State Responsibility only expressly contemplate a non-injured State demand-
ing cessation of the breach of obligation and reparation to those affected by
it.14 The Articles are, however, without prejudice to the question of what
measures a State, other than an injured State, might take in respect of an oblig-
ation �owed to a group of States including that State, . . . established for the
protection of a collective interest of the group.�15 Thus, the Articles do not
(and do not purport to) address the issue of �collective interest� countermea-
sures.16 The ILC commentary, after reviewing the �embryonic� and �contro-
versial� relevant State practice,17 concludes that:

the current state of international law on countermeasures taken in the general or
collective interest is uncertain. State practice is sparse and involves a limited
number of States. At present there appears to be no clearly recognized entitle-
ment of States . . . [other than an injured State] to take countermeasures in the
collective interest.18

It is certainly possible to view the ILC�s assessment of State practice as
�over-cautious� and to conclude that �at least in the case of systematic or large-
scale breaches of international law, there seems to exist a settled practice of
countermeasures by States not individually injured.�19 However, the relevant
practice is almost exclusively limited to trade or economic measures taken in
response to widespread human rights abuses or outright territorial invasions.20

Advocates of interdiction as a countermeasure for breaches of collective inter-
est obligations thus face two problems. First, it is not clear that over-fishing or
transfer of WMD precursors rank with the �systematic or large-scale� breaches
of fundamental obligations that have triggered collective interest countermea-
sures in several instances in the past.21 Secondly, it is not clear that the coun-
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termeasures taken in such cases have ever extended beyond economic
measures to more forceful action. It is also difficult to find any evidence of
interdiction actually being used as an environmental countermeasure in the
collective interest, except perhaps the Estai incident noted below.

At best, proponents of interdiction as a countermeasure may conclude that
the general practice �clearly evidenced an assertion of the right by [some]
states to resort to such [collective interest] countermeasures and it is unlikely
that state practice will reverse its course� absent effective institutional enforce-
ment.22 This argument, however, on its own terms and present State practice
appears confined to being one about what the law might become, not what it
presently is. If there is currently a rule or practice permitting collective inter-
est countermeasures, it would appear confined to cases of widespread and
systematic human rights abuses or acts of aggression.

Those proposing that countermeasures may currently be taken at sea in the
collective environmental or security interest are thus still required to demon-
strate that any State taking unilateral action would be entitled to do so as an
injured State. This obviously poses specific difficulties and raises the question
of whether the �injury� done to collective interests is so diffuse as to prevent
any State being specifically affected. Further, the highly diffuse nature of the
interests protected may put it beyond the power of any one State to change the
position of all members of the relevant group sufficiently to allow any member
of the group to invoke countermeasures.

Let us consider first the case of high-seas fishery conservation and manage-
ment measures. The general obligation upon States to cooperate or take
measures �for the conservation of the living resources of the high seas� under
Article 117 of UNCLOS is a clear example of an obligation so diffuse that it
is difficult to see how one individual State is directly affected by another
State�s individual (or even repeated) breach of it. Indeed, there is significant
scope for disagreement as to what might constitute a �breach� of this obliga-
tion to cooperate in the first place. It is also hard to conceive how one State
could radically change the position of all others regarding continued high-seas
conservation efforts, absent a single State by its efforts alone fishing a partic-
ular stock almost to extinction.

In the context of enforcement inter partes of the conservation and manage-
ment measures adopted by RFOs, breaches might be easier to judge, but again
specific injury in respect of a communal resource to an individual State may
be difficult to demonstrate. The attempt has been made, however. It has been
argued that:

each member state [of an RFO] incurs expenses related to the running of the
organisation and accepts the restriction of its own national high seas fisheries
activities . . . Where restrictions are not complied with by a state which is under
a duty to cooperate � then each member which has complied will be specifically
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affected . . . [and] one, or all, . . . [RFO members] would be entitled to resort to
countermeasures.23

This argument could even be said to apply to RFO non-members on the basis
that the Article 117 duty of cooperation in conservation efforts has been
�further delineated� by Article 8 of the Fish Stocks Agreement (�FSA�) to
expressly require that State parties cooperate with, through, or by becoming
members of, RFOs.24 Even if one accepts the difficult argument that Article 8
of the FSA represents customary law, there is a clear problem with conflating
a general duty on the part of non-members to cooperate with RFOs with the
specific obligations upon RFO members to implement agreed conservation
measures. A duty to cooperate with an organization is not the same as a duty
to comply with its rules.

The more significant problem in this approach is that it confuses loss of an
opportunity and actionable injury. The fact that RFO members have made
sacrifices for the general interest and have an interest in the effective opera-
tion of an RFO does not mean they are injured as RFO members or FSA
parties by a non-member�s contrary conduct. RFO Member States do not have
proprietary rights to the fish in the RFO�s high seas management area and
cannot acquire ownership through their altruistic self-restraint. The only right
RFO members have upon the high seas is the same right that all other States
enjoy: the right to engage in fishing. Non-party fishing in an RFO-managed
area, or even fishing in contravention of RFO management measures, is not
stealing from those RFO members who abide by the rules. Such unregulated
fishing does not affect their right to fish, only the potential profitability of
those fishing efforts. This compels the conclusion that RFO members are not
�injured� or �specifically affected� in the sense required to invoke counter-
measures by non-compliant or non-party fishing in RFO management areas.
This argument might be subject to one exception. Where a �straddling stock�,
or single biomass, of fish is fished partially on the high seas and partially
within a coastal State�s Exclusive Economic Zone, it may be that a coastal
State could be considered specifically injured if, by analogy with high-seas
pollution, unregulated or delinquent fishing of the high seas portion of the
stock was such that conservation of the stock required the coastal State to close
its EEZ fishery entirely.25 This appears to be the only case where international
law might acknowledge that a lost opportunity to fish amounts to a State being
specifically affected, and then seemingly because of the close connection with
a State�s exclusive rights.

The conclusion to be drawn is not that the law of countermeasures has
failed collective interests. Countermeasures exist principally to safeguard indi-
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vidual interests; collective interests require collective, and preferably institu-
tional, methods of enforcement if such action is to be considered legitimate in
the present framework of international law.26 While countermeasures were not
invoked at the time, one need only think of the protest that accompanied
Canada�s unilateral seizure of the Spanish-flagged fishing vessel Estai for
alleged breaches of RFO management measures in a high-seas fishery to see
that the international order seems reluctant to contemplate individual States
acting as community policemen.27

At a more basic level it is not as if, in the absence of collective interest
countermeasures, the international community is left without tools to protect
collective environmental interests. Other forms of international cooperation
have proved more effective at delivering results, and delivering them with
uncontroversial legality, than unilateral action. Port States have implemented
controls precluding the unloading and transshipment of fishing catches by
vessels or flag States known to be fishing in a manner that undermines RFO
conservation and management measures, and such actions have proved effec-
tive in several contexts.28 While �blacklisted� vessels can of course sail on to
other ports, the ports an RFO �can effectively close� are usually those �nearest
the relevant fishing ground�.29 These measures can �widen the circumference
of controls, effectively forcing . . . [non-compliant] vessels to sail further to
unload� thus decreasing their �efficiency and profits�.30 Port State measures
are therefore well placed to deter non-compliant fishing by striking at the prof-
itability of the practice. Further, interdiction may not be an effective compli-
ance mechanism in every high-seas fishery. Some RFOs have noted the
difficulty of patrolling vast high seas management areas.31 Even where
suspect vessels are discovered through aerial surveillance their remote loca-
tion may make surface investigation (let alone interdiction) impossible.32

A similar case for interdiction as a countermeasure has been advanced
regarding collective security interests. UNSCR 1540 affirms that �prolifera-
tion of nuclear, chemical and biological weapons, as well as their means of
delivery, constitutes a threat to international peace and security� and requires,
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inter alia, all States to �adopt and enforce appropriate effective laws which
prohibit any non-State actor to . . . transport, transfer or use nuclear, chemical
or biological weapons and their means of delivery�.33 It has been said that this
means that any flag State �that knowingly allows the transport of WMD � or
that does not intervene by preventing such transports on board vessels flying
its flag � commits an internationally wrongful act.�34 This seems a fair inter-
pretation of the duty to adopt and enforce the national laws imposed by
UNSCR 1540. A similar argument could now also be made regarding trans-
fers of WMD material to or from North Korea, following UNSCR 1718.34a

How, though, can any State other than one which is ultimately intended to be
the target of a WMD attack as a result of such transport be considered �injured�
by this wrongful act? The attempt to supply the missing link comes in the
assertion that:

[s]ince all forms of WMD proliferation activities by non-State actors are to be
considered a threat to international peace and security . . . the category of �injured
State� is not limited to potential target States. Consequently, countermeasures . . .
involving visit, search and capture may be taken against vessels and aircraft for
the mere reason they are flying the delinquent State�s flag . . .35

Certainly, any act leading to WMD proliferation has an adverse, though
highly diffuse, impact on collective security. However, to invoke countermea-
sures a duty must be breached that is owed to an individual State or group of
States. It is not self-evident that a Security Council Resolution creates obliga-
tions �owed� to the members of the United Nations individually and collec-
tively, as opposed to obligations owed to the Security Council itself. Further,
although UNSCR 1540 has been described as creating treaty-like obligations
by fiat,36 it does not on its face establish a network of bilateral or reciprocal
obligations between all States (such as the bilateral relations created under
UNCLOS in respect of, for example, rights of innocent passage owed each
flag State by each coastal State). Transporting WMD in breach of UNSCR
1540 will simply be a breach of the obligations in Articles 25 or 48 of the UN
Charter to implement Security Council decisions. The only obvious obliga-
tion-holder is the Security Council.

Further, the proposition that any State may unilaterally take countermea-
sures in respect of any act which the Security Council has declared a threat to
international peace and security is breathtaking in its implications. It is partic-
ularly surprising in the context of UNSCR 1540, where all references to �inter-
diction� were removed from the draft Resolution at the behest of China.37 The
invocation of Chapter VII in the wording of UNSCR 1540 was regarded with
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deep distrust by several States, who felt that after the 2003 invasion of Iraq it
raised the spectre of some States later arguing that the Resolution tacitly
authorized the unilateral use of force to enforce compliance with it.38 The
consequences for world order of States enjoying the right to enforce every
Chapter VII Security Council Resolution against all other States by means of
countermeasures are scarcely appealing. It raises the prospect either of anar-
chy, if such rights are genuinely available to all, or of �legalized hegemony�,
if the right may only be exercised by one or a few superpowers.39

Even presuming that UNSCR 1540 creates obligations owed to the UN
membership as a whole, it would remain difficult to find States �injured� by
their breach. It is not apparent that the underlying potential threat to interna-
tional peace and security in any single act of transporting WMD to non-State
actors �injures� a given State unless it is to be the direct target of a planned
attack (discussed below). It is even less apparent that the fact that a State�s
wrongful (in)action may constitute a threat to international peace and security
means that every other State in the world is relevantly �injured� by that wrong-
ful conduct. It is also hard to see that any one given transfer of WMD radically
alters the position of all parties to the UN Charter. None of the categories of
States entitled to take countermeasures appears to be met: no single State is
owed the obligation breached, no single State can be considered a specifically
affected member of a group to whom the obligation is owed, nor is the posi-
tion of all members of that group radically altered by the breach. It is thus hard
to see how any one State can claim to be injured by any individual WMD
transfer which is not intended for use against its territory. States potentially the
target of an attack rendered possible by such a transfer might arguably be
�specifically� affected by a given instance of WMD transportation. However,
even this proposition is difficult to sustain. If there is an imminent threat of the
hostile use of WMD, then anticipatory self-defence under the Caroline
doctrine may be implicated,40 but hardly countermeasures.

Again, the conclusion to be drawn is not that counter-proliferation efforts
will be seriously hampered by the absence of collective interest countermea-
sures. Famously, the coalition of States involved in the Proliferation Security
Initiative interdicted nuclear centrifuge components aboard the BBC China en
route to Libya in 2003 without resorting to high-seas interdiction. Though the
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BBC China was flagged in Antigua and Barbuda, it was German-owned, and
the German Government (acting on US and UK intelligence) was able to
request the owner to bring it into an Italian port where the components were
removed by Italian customs officials.41 This contrasts sharply with the So San
episode, where a vessel engaged in transporting Scud missiles between North
Korea and Yemen was interdicted by Spain (acting on US intelligence) and
had to be released due to a lack of any legal basis for confiscating the weapons
upon the high seas.42 Again, cooperative measures implemented through port
State control proved more effective than unilateral high seas measures.

The further argument that UNSCR 1540 may nevertheless authorize inter-
diction of shipping in a State�s territorial sea is beyond the scope of the present
note,43 which focuses on high-seas measures. The question of whether there is
any direct authorization under UNSCR 1718 to interdict North Korean ship-
ing on the high seas is also beyond the scope of this note.

III. COUNTERMEASURES AND THE USE OF FORCE

Even where there is a relevantly injured State which is legally entitled to
invoke countermeasures against a wrong-doer, there are several constraints
upon its freedom of action. Any countermeasures taken must not affect oblig-
ations: �to refrain from the threat or use of force�; �for the protection of funda-
mental human rights�; �prohibiting reprisals�; or those arising �under
peremptory norms of general international law�.44 Only the prohibition upon
the threat or actual use of force will be addressed here.

While it is uncontested that countermeasures may not involve the use of
force, there is in the field of maritime interdiction a debate about what should
be held to constitute �force�. Some of the arguments taken up here have been
raised only in the context of the wider debate about the lawful use of force at
sea in general, not of maritime countermeasures in particular. However, in so
far as the prohibition upon forceful countermeasures exists to reflect the UN
Charter prohibition on the use of force in international relations,45 arguments
about what might constitute interdiction measures short of armed force under
the UN Charter would also appear relevant to a discussion of the limits of non-
forcible countermeasures.
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To restate the arguments outlined above, it has been suggested that the exis-
tence of �police powers� in UNCLOS demonstrates that such actions are not
uses of force and that similar actions, taken as countermeasures, would also
not be considered uses of force.46 That is, the existence of exceptions to flag
State jurisdiction allowing boarding and inspection of a vessel suspected of,
for example, piracy or unauthorized broadcasting proves that�as these exer-
cises of law enforcement jurisdiction have generally met with approval�they
cannot be prohibited uses of force. Alternately, it has been suggested that
boarding and seizing a vessel does not violate the prohibition on the use of
force in Article 2(4) of the UN Charter, as the vessel is not relevantly part of
the flag State�s territory and such action could not be said to have the objec-
tive of compromising the State�s political independence.47 The contention of
this note is that either approach introduces dangerous false distinctions. The
preferable view is not that there is a new �police action� exception to the use
of force at sea, but that there is already a consent-based exception within the
general law on the use of force which adequately explains these particular
exceptions. This approach has the consequence of treating these exceptions as
constituting either a closed category or as being examples of a lex specialis
displacing the general rule prohibiting non-consensual high seas boarding of
foreign vessels. If this approach is correct, one cannot circumvent the prohibi-
tion upon the use of force through argument by analogy or assimilation of one
legal concept to another; one must prove that the international community of
States has specifically approved in advance a rule permitting this otherwise
impermissible act.

It is convenient to deal with the Charter point first. This argument relies
upon reading the Article 2(4) prohibition upon �the threat or use of force� in
international relations as being qualified by the subsequent words:

against the territorial integrity or political independence of any state, or in any
other manner inconsistent with the Purposes of the United Nations.

That is, these words are said to have the effect that where force is not intended
to (or cannot have the effect of) compromising a State�s territorial integrity or
political independence its use is permissible.48 This argument can be disposed
of by the simple observation that the general prohibition on the use of force in
the UN Charter was not intended to be thus qualified. The words �territorial
integrity� and �political independence� were added as a result of an Australian
proposed wording to further guarantee the comprehensive nature of the prohi-
bition, not to introduce exceptions or �allowable� uses of force.49 There is also
a respectable body of opinion that equates an armed attack upon merchant
shipping with an armed attack giving rise to a right of self-defence.50 This at
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the very least equates the security from interference of flag vessels with the
�political independence� of the flag State. This is hardly a surprising proposi-
tion: the freedom of the high seas reserved to States by international law can
only be exercised by means of flag vessels. Unauthorized interference with
flag vessels constitutes a clear attack on a State�s sole means of exercising a
fundamental right.

The only sense in which the Article 2(4) argument can be said to be correct
is that it is for the State which is the subject of armed intervention to judge
whether the action is consistent with its territorial integrity and political inde-
pendence. That is, it has long been held that where a State invites military
intervention in its territory, there is no breach of the rule against the use of
force.51 This rule may also be reformulated as being that State A may consent
to the use of force by State B within the sphere of A�s exclusive jurisdiction.52

For example, States commonly authorize law-enforcement action upon their
vessels by foreign officials under multilateral or bilateral treaties aimed at
suppressing, inter alia, traffic in narcotic drugs.53

However, this cooperative action to suppress drug trafficking does not
support the alternative argument that �police actions� conducted by a State
outside its own territory are not uses of force. The starting point in high-seas
maritime law enforcement is that the principle of the exclusive jurisdiction of
the flag State renders a vessel immune from foreign interference, unless there
is either a permissive rule of international law allowing the interference or the
flag State itself consents to the interdiction.54 Article 110 of UNCLOS
provides that upon the high seas a naval vessel of any State is justified in
boarding and inspecting any foreign-flagged vessel where that vessel is
suspected of: piracy; unauthorized broadcasting from the high seas; involve-
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ment in the slave trade; being stateless; or, though refusing to show its own
flag, in fact being of the nationality of the interdicting warship. These are the
sole grounds, absent the consent of the flag State, when a State may ignore the
exclusive jurisdiction principle. Of these provisions, only the grounds of
piracy, being stateless, or having the same nationality, could be said to reflect
customary international law. A general right to suppress the slave trade at sea
was not widely accepted prior to UNCLOS,55 and it is difficult to imagine that
the practice of a handful of European States in suppressing high-seas �pirate
radio� broadcasts, principally in the period 1958�67, created generally binding
international law.56 Article 110, then, is partially a codification of prior
general law and the creation, as among the parties, of new treaty-based rights
of interference with vessels on the high seas. Article 110 as a whole, however,
represents the prior consent of States to the interdiction of their vessels in
certain cases. That consent is either implicit (in the case of pre-existing
customary rules) or express (in the case of new treaty-based rules).

The point is not that a �police action� is in any way not a use of force; it is
simply not a prohibited use of force by operation of the consent principle. As
�police actions� under Article 110 have the prior consent of the flag State,
through consent to be bound either by a rule of custom or treaty, they are
permitted under international law and are not contrary to the general prohibi-
tion upon the use of force. Not only is this conclusion preferable as being the
simpler analysis, it avoids the potential for countermeasures to be used as a
form of gunboat diplomacy.57

IV. CONCLUSION

There is a significant danger in promoting a turn to countermeasures as the
universal panacea for international law�s lack of centralized protection of
collective interests. Indeed, there is a particular danger in assuming that the
same rules of enforcement should apply in cases of collective obligations as in
cases of injury to an individual State caused directly by another�s wrongful
act. Such arguments have, of course, a certain appeal. When many States abide
by rules established in the collective interest it is galling to see �free riders� act
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with impunity in the absence of centralized sanctions. Countermeasures
appear to hold out the prospect of effective enforcement and immediate
results. Arguments about States acting for dubious motives seem irrelevant, as
countermeasures would only allow limited and proportionate action to bring
about compliance with a pre-existing obligation. However, a critical element
in any conception of proportionality must be that when there is a choice of
means, that which is least injurious to the rights of others be chosen. Port State
control is strictly not even a countermeasure: it is retorsion, an unfriendly but
perfectly legal act.58 Where available as a means of inducing compliance it
should certainly be preferred to countermeasures, which inherently involve
suspending compliance with international obligations and are thus much more
likely to seriously affect others� rights.

This note has sought to make three points. First, advocates of maritime
interdiction as a collective interest countermeasure have failed to demonstrate
any convincing theory upon which States can be considered relevantly
�injured� by breaches of the extremely diffuse collective obligations they
invoke. Secondly, maritime interdiction cannot be thought of as anything other
than a use of force which is prohibited unless consented to in advance by the
flag State. Thirdly, it is in any event hard to see when this use of force�even
if legal�could be regarded as proportionate given the availability of effective
alternatives. The failure of arguments in favour of maritime interdiction as a
countermeasure at each of these three levels reinforces the conclusion that
collective problems will generally only be capable of collective solutions, no
matter how appealing the prospect of unilateral enforcement of collective
interests may seem.
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