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INTERNATIONAL LAW AND THE
ENVIRONMENTAL ISSUE

By Forest Grieves*

ViaBILITY OF INTERNATIONAL AGREEMENTS

Professional literature has generally stressed the fact that the
terms of international legal attempts to control environmental
abuse must be viable.! Such attempts must be based upon a
realistic assessment of international and national politics—i.e.,
competing values, needs, fears and the like.

The thesis of one of the papers presented at a recent meetmg
of the Western Political Science Association directs our attention
to the real and agonizing issues that must be considered if we are
to evolve solid international controls in respect to our use of re-
sources. It was suggested that “human beings, at least in so far
as they are attentive to the problems of pollutional damage to
their life-style, are ready, willing, and able to take necessary
steps to correct the predicament in which they find themselves
and to eliminate the adverse affect of pollutional hazards which
they measure as probable 72

If one accepts this optlmlstlc view of man’s ability to triumph
over the threat to his environment, he is as likely to do so out of
desperation as out of conviction. The ground-swell of crisis liter-
ature concerning ecological doom (which is itself already reaching
poll“tlon proportions) has called attention to failure after failure
in our attempt to control environmental abuse. Lest the crisis
literature make us overly pessimistic, grasping vainly only for
utopian solutions, or worse, make us numb, so that we ignore
or deny the problem,® we should regard the ° polltlcal nature of
our world in sober perspective. Our ideals should not allow us to
forget the realities of the world, but we should ignore neither.

The environmental issue has divided us as ?ew other inter-
national problems have. Prior international problems have
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generally been treated in the context of what Richard Falk
calls the Westphalian System.* The universal problem of nuclear
holocaust and disarmament, for example, has been cast largely
in terms of the nation-state system. Questions of environmental
abuse, however, reach within the state. Disarmament negotia-
tions pit state against state in the international political arena,
a process that seldom clearly touches the lives of average citi-
zens. On the other hand, the environmental issue has involved
and divided us much more acutely.

Rather than viewing our world in abstract terms of “balance
of power,” “nuclear superiority,” “graduated deterrence,” or
even “the Russians are ahead of us,” we are being forced to
consider international politics in terms of business corporation
versus corporation (both on a national and international level),
closing down a factory in a big city, or the man on Elm Street
losing his job. As pressure to protect our environment increases,
as it surely will, we will see new dimensions of international
politics and greater agonizing over policy alternatives. Evolvin
international law concerning the environment, to indeed be
viable, will have to take into account new political realities.

Some dimensions of these realities are already clear. Last year’s
Multi-national Conference in Washington, sponsored by the
Atlantic Council of the United States and Battelle Memorial
Institute, concluded that the nation that enforces pollution con-
trol against itself will suffer a competitive disadvantage.® Further,
the Chairman of the Board of a major US chemical firm ex-
pressed concern that US companies would be forced into an
uncompetitive position in world trade should the US govern-
ment enforce pollution controls against them.®

A related facet is the view suggested at the 64th annual meet-
ing of the American Society of International Law. Ruth Russell
noted that “‘governments would not support effective inter-
national measures before they even face realistically their own
pollution problems.”” The impending national political struggle
over the allocation of resources to combat domestic pollution
should not be underestimated. The larger difficulties of inter-
national cooperation become then somewhat discouraging.®

If we cannot evolve rational policies for the use of our re-
sources at the national level, is there any hope for international-
ism? The answer must be “yes” and “no.” In the process of
establishing international legal control of the oceans and space
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we are dealing with a “new frontier.” This frontier represents a
rare opportunity to establish controls and guidelines &efore
vested interests gecome entrenched. In this regard, several inter-
national agreements already reached are encouraging (e.g.,
Treaty of Principles Governing the Activities of States in the
Exploration and Use of Outer Space; Treaty Banning Nuclear
Weapons Tests in the Atmosphere, in Outer Space and Under
Water; the 1958 Geneva Conventions on various aspects of sea
law; and even the Antarctic Treaty).

On the other hand, the rapidly growing awareness of diminish-
ing resources (combined with advancing technology that allows
nations to exploit previously unobtainable resources) is fostering
an Oklahoma land grab mentality. To prevent nation-states
from extending jurisdictional claims out onto the ocean floor as
their technology made it lucrative, Ambassador Arvid Pardo of
Malta proposed demilitarization of the ocean floor “beyond the
limits of present national jurisdiction” and internationalization
of ocean “‘resources in the interest of mankind.””?

“Unhappily,” as Mrs. Clare Luce noted, “this genial initiative
of Ambassador Pardo’s had a most unhappy side effect. It started
a pell-mell scramble into the seas in which each nation sought
to stake out its sovereign claims to the unclaimed waters and the
seabeds that lie below them.”'® Professor Wolfgang Friedmann
further notes: “We must not delude ourselves as to what is hap-
pening currently. There is presently an ‘ocean bottom gra}l))’
doctrine being put forth.”*

The tenor of the foregoing discussion was not intended to
preach gloom, but rather to emphasize the extreme complexity
of issues to be encountered as an environmentally-threatened
world attempts to build viable international law on a mass of
far-reaching, conflicting interests.

ApEQuUAcY oF CURRENT INTERNATIONAL LAW

It is no secret that current international law is not adequate
to control exploitation and abuse of the environment. Evaluating
the current situation, however, is complicated by two factors:
1) a myriad of organizations are working simultaneously on se-
lected facets of environmental pollution and 2) the dimensions
of the pollution problem itself are not yet clear.2

In broad terms at least the international law potentially avail-
ablehto us to control pollution is either not in force or has “no
teeth.”
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The two Brussels Conventions of November 29, 1969 (the
Convention Relating to Intervention on the High Seas in Cases
of Oil Pollution Casualties and the Convention on Civil Liabil-
ity for Oil Pollution Damage), while no panacea, do indeed repre-
sent a constructive effort to get international pollution controls
“off the ground.”* Unfortunately, neither is yet in force.

Articles 24 and 25 of the Geneva Convention on the High
Seas (signed April 29, 1958)* are frequently regarded with some

hope.
Article 24

Every state shall draw up regulations to prevent pollution of the
seas by the discharge of oil from ships or pipelines or resulting from
the exploitation and exploration of the seabed and its subsoil, taking
account of existing treaty provisions on the subject.

Article 25

1. Every state shall take measures to prevent pollution of the seas
from the dumping of radioactive waste, taking into account any
standards and regulations which may be formulated by the compe-
tent international organizations.

2. All states shall co-operate with the competent international
organizations in taking measures for the prevention of pollution of
the seas or airspace above, resulting from any activities with radio-
active materials or other harmful agents.

Without trying to appear overly cynical or derogative of the
efforts undertaken by some nations in good conscience in response
to the spirit of these articles, the spectre of national practice
vis-a-vis a similar type of admonition in Article 2 (4) of the U.N.
Charter is all too painful a comparison. Article 2 (4) reads:

All Members shall refrain in their international relations from the
threat or use of force against the territorial integrity or political
independence of any state, or in any other manner inconsistent with
the Purposes of the United Nations.

One other hopeful precedent for controlling pollution in inter-
national law is the oft-cited Trial Smelter Arbitration (US-
Canada) of March 11, 1941.%5 Here it was asserted that under the
principles of international law no state has the right to use its
territory so as to cause injury by fumes (i.e., pollute) in or to the
territory of another state or the property or persons therein.
Another more pervasive principle of international law, however,
is the philosophy embodied for example in Article 59 of the
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I.C.]J. Statute which denies effective international stare decisis.'®

The foregoing points suggest strongly that, while solid inter-
national legal controls are being worked out (and in this regard,
the forthcoming United Nations Conference on the Human
Environment should be scrutinized closely), there will be a great
deal of pressure on national governments to establish domestic
controls over internal pollution. An illustrative example of the
dimensions of this problem is the case of “international” pollu-
tion of the oceans.

In terms of the overall pollution of the ocean, one source notes
that oil i1s the persistent pollutant that appears in the greatest
quantities.'” About half of the oil in the ocean comes from natural
sources (underwater seepage and animal/plant decay) and about
a half is man-caused. The same source cites an estimate putting
oil pollution from seagoing sources (including offshore wells) at
1.5 million tons per year and from /land-based sources at no less
than 3 million tons per year.!® Further, most of the other forms
of oceanic pollution appear to be land-based in some fashion.
These include chlorinated hydrocarbon pesticides (such as
DDT) carried to the ocean via agricultural run-off or wind cur-
rents, wastes discharged from coasts, and even wastes discharged
from vessels (which frequently are carried to international waters
for the specific purpose of disposal—e.g., garbage, toxic chemicals,
and sewage).!* The role, then, for national measures should be
clear.

APPROACHES TO THE PROBLEM oF PorLLutioN CoNTROL

While oceanic pollution is clearly a universal problem, it is not
uniform throughout the world.2® This situation raises some very
weighty questions about how to approach the problem of control.

Unfortunately, a trend in recent thinking seems to reflect an
unhealthy dichotomy between what, for lack of a better label,
can be called “universalists” and “regionalists.” The debate
between these two views is in part a hollow one, but it is none-
theless real. Because of the universal dimensions of the pollution
problem, the “universalists”” seem to believe the solution must be
universal if it is to have any effectiveness at all. Perhaps that
states the issue too harshly. A more moderate assessment might
be that this approach believes regional, or at least less-than-
universal approaches, to be largely inadequate or irrelevant.
Professor Richard Gardner, for example, argued at the 64th
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Annual Meeting of the American Society of International Law
against anything but a universal approach. He cited approv-
ingly President Kennedy’s call for a global effort at controllmg
environmental abuse and was qulte critical of Ceorge Kennan’s
proposal for action by a “club” of developed nations.”> He was
turther critical of the Nixon proposal urging environmental
cooperation within the context of NATO.?

Mrs. Elisabeth Mann Borgese notes that “‘aside from con-
servation (e.g., regional fishery arrangements), the eeologlsts
point out that regional treaties for the most part are simply in-
apphcable to the control of pollution, or, in the case of wide-
ranging species, to dlsruptxons of the chain of life.”’*

A currently prominent example of the reglonal approach is
the proposal of Mr. George Kennan mentioned above.” While
not arguing specifically for reglonallsm his emphasis on a rela-
tively small group of developed nations (those that also produce
most of the pollution) really focuses particularly on the North
Atlantic community. Mr. Kennan believes that only these na-
tions, whatever the scope of the pollution problem, have the
means to analyze the problem and correct it.”®

It would seem in our best interest not to let this debate pro-
ceed along mutually exclusive lines. Stress needs to be put on
the idea that, not only does one approach not exclude the other,
but that pollutlon should be attacked simultaneously at all
levels. This point has been made elsewhere, but our attention
might well be re-focused on it. The Proceedings of the 64th
Meeting of the American Society of International Law reported
the following:

Do we have a choice in proceeding on a multilateral level through
the United Nations, a special agency or small groups of nations?
Professor Friedmann believed that we must proceed on all levels at
once, beginning soon by special arrangements between those states
with immediate and shared interests.”

There are at least four levels on which we could proceed, and
past political experience suggests we try them all.

a) United Nations.—An important point made in recent liter-
ature is that world-wide coordination of the pollution fight is
necessary.?® This means a center for guiding 1) exploration and
research, 2) identification of problems, 3) setting standards, and
4) monitoring compliance.?® The U.N. is well-suited for these
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roles. It has even been suggested that an environmental protec-
tion agency be made a major organ of the U.N., a proposal that
deserves some consideration.’* As noted above, the United
Nations Conference on the Human Environment, to be held this
June in Stockholm, should be watched closely for developments
of this sort.

b) Regional Organizations.—Pollution control at this level
could easily overlap to some extent with the anticipated role of
the U.N. One could perhaps expect greater actual operational
activity at this level—within NATO or the European Community
for example. The provocative article by John Cornwell in the
Manchester Guardian entitled “Is the Mediterranean Dying?”
shows that efluents from surrounding countries feed the sea, the
only outlet for which is the Strait of Gibraltar.® Lacking suffi-
cient input of clean water, the sea will die. Although it will pass
on pollutants to the Atlantic (to the ultimate detriment of all
nations), the problem itself seems ready-made for regional action.
The same could be said for the Baltic Sea, Rhein River, Great
Lakes and similar areas.

c¢) National Efforts.—The challenge of beginning pollution-
control “at home” is clear. There is one dimension, however, that
deserves comment—unilateral action against ‘“‘international”
pollution. This facet is evident in the recent Canadian extension
of a pollution control zone into its Arctic areas.*

While there are clearly some unsavory aspects of the Canadian
move, it does serve to stimulate thinking on the proper role of
unilateral action.®® If, as not only the crisis literature reports,
but also the more sober assessments, these are critical, even
desperate, times, then surely the thought of a nation being
prompted to bold or radical action is not excluded from the realm
of contemplation!

The Canadian action signals at least three things to the world
community. First, one nation (with perhaps others to follow) has
grown weary of waiting for international action, has perceived
the environmental threat in increasingly alarming terms, and
has acted on its own. Second, it should be hoped that this warn-
ing sign will serve to move the international community off dead
center into positive action. Finally, while international action
is to be preferred, the Canadian action suggests that unilateral
action might even be the most promising course to follow in
forcing adherence to some form of pollution control (especially
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given the tremendous clout wielded by a relatively few nations).*
Examples that come to mind might be a nation refusing its ports
to oil tankers failing to meet certain standards or refusing land-
ing rights to SST-type aircraft.

d) Corporate Efforts.—Largely overlooked, it seems, in the
context of pollution control are the national and multinational
corporations—those entities most likely to be intimately involved
with the operational aspects.®

Overall policy concerning the environment will have to be
made by governments and international organizations. Business
(although regarded as the main villain in some quarters) should
get credit for positive action taken to control environmental
abuse and should not be overlooked as a future vehicle of action.
An example of the former is the “clean seas” policies adopted by
the major oil companies whereby “eighty percent of the world’s
tanker fleet now conform to this [load-on-top] system, and it is
conservatively estimated that two million tons of oil per year
are now retained which once found their way to the sea.”®® An
example of the latter might be renewed interest in functionalism,
especially with the multi-national corporations.

OBSERVATIONS

The foregoing discussion was intended not so much to make
new points that have not been made elsewhere but, in light of
some evidence that the debate over international law and the
environmental issue is becoming blurred, to re-emphasize points
that should not be overlooked or underestimated. We should
1) not lose touch with the political realities (some with new
dimensions) of the milieu upon which international agreement
must rest; 2) not have any illusions about the adequacy of cur-
rent international law to control environmental abuse (especially
in light of the tremendous internal national implications); and 3)
not be sidetracked by shallow debate over the exclusive value
of one pollutional-control approach over another when it is clear
that we must proceed on a//levels simultaneously.
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