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I S THE SUPREME COURT OF CANADA BI ASED I N
CONSTI TUTI ONAL CASES?

P. W. HOGG*

Tor ont o

I . The' I ssue .

I n r ecent publ i c di scussi ons of t he Supr eme Cour t of Canada t he

al l egat i on has occasi onal l y sur f aced t hat t he cour t has been bi ased i n

f avour of t he f eder al i nt er est i n const i t ut i onal cases . ' The al l egat i on

has been especi al l y st i mul at ed by t he deci si ons i n t he t wo

br oadcast i ng cases, ' whi ch deni ed pr ovi nci al power over cabl e

t el evi si on, and by t he CI GOL3 and Pot ash 4 cases, whi ch l i mi t ed

pr ovi nci al power t o t ax and r egul at e t he pr oduct i on of nat ur al

r esour ces l ocat ed i n t he pr ovi nce . I t i s t r ue t hat over t he l ast f ew

year s t her e has been an i ncr ease i n bot h t he number and t he

i mpor t ance of t he const i t ut i onal cases bef or e t he Supr eme Cour t of

Canada, and t he f eder al i nt er est has f ar ed much bet t er t han t he

pr ovi nci al i nt er est s

When a pr ovi nce l oses a case whi ch engages vi t al pr ovi nci al

pol i ci es i t i s onl y t o be expect ed t hat t he pr ovi nce' s pol i t i ci ans wi l l

be upset wi t h t he r esul t , and t hat t hei r cr i t i ci smwi l l depar t f r omt he

convent i ons of pol i t e l egal di scour se . But i n my vi ew t he al l egat i on

of bi as has t o be t aken ser i ousl y by l awyer s and pol i t i cal sci ent i st s . I t

cast s doubt upon t he ef f i cacy of j udi ci al r evi ew as a means of

r esol vi ng f eder al - pr ovi nci al cont r over si es . I t under l i es t he pr oposal s

t o ent r ench t he cour t i n t he const i t ut i on and t o pr ovi de a r ol e f or t he

* P. W. Hogg, of Osgoode Hal l Law School , Yor k Uni ver si t y, Tor ont o .

Thi s ar t i cl e or i gi nat ed as a paper whi ch I del i ver ed t o cl asses at t he Uni ver si t y of
Vi ct or i a and t he Uni ver si t y of Br i t i sh Col umbi a i n Januar y 1979 . 1 have al so t r i ed i t
out on my own st udent s and a number of my col l eagues . I t has been hear d or r ead by a
l ar ge number of peopl e, and I have benef i t ed f r om many comment s . I shoul d
however speci f i cal l y acknowl edge t he par t i cul ar l y hel pf ul comment s of l aw st udent
Dougl as Mar shal l and l aw pr of essor s St anl ey Schi f f , Wi l l i amAngus and Kat her i ne
Swi nt on .

1 Char ges of bi as i n t he pr ess pr ompt ed a def ence of t he cour t by t he Chi ef
Just i ce : Laski n, Judi ci al I nt egr i t y and t he Supr eme Cour t of Canada, [ 1978] Law
Soc . Gaz. 116 .

s Capi t al Ci t i es Communi cat i ons v . Canadi an Radi o- Tel evi si on Commi ssi on,

[ 197812 S. C. R. 141 ; Publ i c Ser vi ce Boar d v . Di onne, [ 1978] 2 S. C . R. 191 ; but
compar e A. - G. Que . v . Kel l ogg' s Co . of Canada, [ 1978] 2 S. C . R. 211 .

' Canadi an I ndust r i al Gas and Oi l v . Govt . of Sask . , [ 1978] 2 S. C . R. 545,
her ei naf t er r ef er r ed t o as CI GOL .

' Cent r al Canada Pot ash Co . v . Govt . of Sask . , [ 1979] 1 S. C. R. 42 .
s See K. Lysyk, Reshapi ng Canadi an Feder al i sm ( 1979) , 13 U. B. C. L . Rev . 1,

at pp . 16- 21, who does not , however , al l ege bi as .
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pr ovi nces i n sel ect i ng t he j udges . The pur pose of t hi s ar t i cl e i s t o
exami ne t he al l egat i on of bi as on i t s mer i t s . s

We must st ar t wi t h t he t r i t e pr oposi t i on t hat t he l aw r ar el y
suppl i es a cl ear answer t o t he quest i ons whi ch come bef or e t he
Supr eme Cour t of Canada . A l i t i gant i s not l i kel y t o spend good
money t aki ng an appeal t o t he Supr eme Cour t of Canada unl ess he i s
convi nced t hat t her e i s a f ai r chance t hat t he Supr eme Cour t wi l l
r ever se t he deci si on whi ch was ar r i ved at by t he pr ovi nci al ( or
f eder al ) cour t of appeal . The Supr eme Cour t i s not l i kel y t o gi ve
l eave t o appeal i f a si mpl e poi nt of l aw i s i nvol ved . The f act i s t hat
t he Supr eme Cour t of t en does r ever se t he cour t of appeal , and i s
of t en di vi ded i t sel f . Al l of t he const i t ut i onal cont r over si es whi ch
come bef or e t he cour t ar e cases wher e t he l anguage of t he
const i t ut i on does not speak cl ear l y wi t h r espect t o t he quest i on at
hand, and t he pr ecedent s ei t her do not qui t e cover t he quest i on at
hand or ar e conf l i ct i ng . Obvi ousl y, di f f er ences of opi ni on as t o t he
" cor r ect " r esul t i n such cases do not i mpl y bi as on t he par t of
anyone .

Ther e i s a l ongst andi ng cont r over sy among l egal schol ar s as t o
how j udges do deci de t hese di f f i cul t cases wher e a j udge has t o
choose bet ween compet i ng i nt er pr et at i ons of t he exi st i ng l egal
mat er i al s . The ext r eme " posi t i vi st " poi nt of vi ew t hat a j udge
si mpl y appl i es t he pr e- exi st i ng r ul es t o t he case at hand i s ent i r el y
unhel pf ul , because i t i s t he ambi guous or vague condi t i on of t he
pr e- exi st i ng r ul es whi ch has caused t he l i t i gat i on, and t he j udge' s
deci si on wi l l i t sel f def i ne f or t he f i r st t i me t he r ul e whi ch i s
appl i cabl e t o t he case at hand ( and l i ke cases) . I n t hi s si t uat i on a new
r ul e has been cr eat ed ( or devel oped or el abor at ed) . I n f or mul at i ng
t hat new r ul e t he j udge exer ci ses a choi ce whi ch cannot be whol l y
expl ai ned by t he pr e- exi si ng r ul es . How i s t hat choi ce made? The
ext r eme " r eal i st " poi nt of vi ew woul d be t hat j udges ar e i nevi t abl y
f r ee t o i ndul ge t hei r own per sonal pol i cy pr ef er ences i n choosi ng
bet ween compet i ng i nt er pr et at i ons of t he pr e- exi st i ng r ul es . But i t
seems cl ear t hat j udges do not f eel t hat t hey have t hi s ki nd of
f r eedom, and t he shar ed assumpt i on of appel l at e advocacy i s t hat t he
j udge i s not f r ee t o devel op t he l aw al ong l i nes whi ch woul d be
congeni al t o hi s own pr ef er ences . The moder at e posi t i on, whi ch
seems t o me t o be accur at e, i s t hat t he j udi ci al choi ce i s pr i mar i l y
gover ned by t he body of l egal pol i ci es and pr i nci pl es whi ch under l i e

s
Thewi s an i mpor t ant st udy i n exi st ence, commi ssi oned by t he gover nment of

Quebec, Gi l ber t L' Ecuyer , La Cour supr ême du Canada et l e par t age des

compét ences 1949- 1978 ( Gouver nement du Québec, Mi ni st èr e des Af f ai r es i nt er

gouver nement al es, 1978) , whi ch r ej ect s t he al l egat i on of bi as . The pr esent ar t i cl e,

whi l e agr eei ng wi t h L' Ecuyer ' s concl usi on, i nvest i gat es t he i ssue by di f f er ent

met hods .
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t he mor e speci f i c r ul es and whi ch emer ge f r om t he st at ut es, cases

and ot her convent i onal sour ces of l aw; t hej udge f or mul at es t he l egal

r ul e whi ch seems t o hi m t o f l ow most pl ausi bl y f r om t hose

convent i onal sour ces of l aw, even i f t he r esul t does not accor d wi t h

hi s own pol i cy pr ef er ences . 7 But i t i s undeni abl e t hat t he deci si on of

a di f f i cul t case may, as Ol i ver Wendel l Hol mes sai d l ong ago,

" depend on a j udgment or i nt ui t i on mor e subt l e t han any ar t i cul at e

maj or pr emi se" ; ' and pr eci sel y because t hat cr uci al j udgment or

i nt ui t i on i s i nar t i cul at e, i t can be i nf l uenced- unconsci ousl y no

doubt - by t he j udge' s pr edi sposi t i ons . '

I concl ude t hat i t i s at l east possi bl e f or a j udge t o be bi ased i n

f eder al - pr ovi nci al cont r over si es . Of cour se, t he Supr eme Cour t of

Canada consi st s of ni ne j udges at any one poi nt of t i me, and a t ot al of

f i f t y- seven j udges have sat on t he cour t . , I n i nvest i gat i ng t he char ge

of bi as i n f eder al - pr ovi nci al cont r over si es i t i s necessar y t o ask

whet her t he numer ous j udges of t he cour t ar e l i kel y t o shar e a

pr edi sposi t i on t o f avour t he f eder al or cent r al i st si de of t he case .

I I . Feder al Appoi nt ment of Judges .

The si mpl est f or m of t he ar gument f or bi as i s t hat t he j udges ar e

appoi nt ed and pai d by t he f eder al gover nment , and wi l l f eel

behol den t o t he f eder al gover nment . Somet i mes t hi s ar gument i s

r ei nf or ced by t he ar gument t hat t he i nst i t ut i on i t sel f - t he Supr eme

Cour t of Canada- was cr eat ed by a f eder al st at ut e, and coul d be

abol i shed t he same way . These f act s, i t woul d be sai d, may ser ve t o

i ncul cat e gr at i t ude or f ear ( or a mi xt ur e of t he t wo) i n t he mi nds of

t he Supr eme Cour t j udges, pr edi sposi ng t hem t o r ender deci si ons

pl easi ng t o t he f eder al gover nment . I t i s obvi ousl y not necessar y t o

embar k on a det ai l ed r ebut t al of t hi s ar gument . The f act i s t hat once a

j udge has been appoi nt ed- admi t t edl y by t he f eder al gover nment -

he has not hi ng t o hope f or or f ear f r om t he f eder al gover nment .

Const i t ut i onal guar ant ees and power f ul pol i t i cal t r adi t i ons of j udi ci al

i ndependence r ender t he j udge i nvul ner abl e t o any ki nd of gov-

er nment al act i on . t o

' Out of t he vast l i t er at ur e on j udi ci al . deci si on- maki ng, I ci t e as par t i cul ar l y
usef ul on t hi s poi nt , Paul C. Wei l er , Two Model s of Judi ci al Deci si on- Maki ng
( 1968) , 46 Can . Bar Rev . 406; Paul C. Wei l er , Legal Val ues and Judi ci al
Deci si on- Maki ng ( 1970) , 48 Can . Bar Rev . 1 .

a Lochner v . NewYor k ( 1905) , 198 U. S . 45, at p . 76, per Hol mes J . di ssent i ng ;
see al so The Pat h of t he Law ( 1897) , 10 Har v . L . Rev . 457, at p . 466 .

s I n Lochner v . NewYor k, i bi d . , i t wi l l be r ecal l ed t hat t he Supr eme Cour t of t he
Uni t ed St at es st r uck down a st at e l aw pr escr i bi ng maxi mum hour s of l abour i n
baker i es as " an unr easonabl e, unnecessar y and ar bi t r ar y i nt er f er ence" wi t h f r eedom
of cont r act .

i o The f eder al Par l i ament r et ai ns power . over j udi ci al sal ar i es, and t he Pr i me
Mi ni st er deci des who wi l l be pr omot ed t o Chi ef Just i ce when t hat of f i ce i s vacant .
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The obj ect i ve f act of j udi ci al i ndependence woul d not pr ecl ude
t he exi st ence of a sycophant i c psychol ogy on t he par t of t he j udges .
The f act her e, however , i s t hat t he j udges ar e al l l ongst andi ng
member s of t he l egal pr of essi on ; i n most cases t hey have been
engaged i n t he pr i vat e pr act i ce of l aw; t hey have al l been nur t ur ed i n
a pr of essi onal t r adi t i on whi ch i s hi ghl y unsympat het i c t o gov-
er nment al aut hor i t y especi al l y when exer ci sed f r om Ot t awa; and
t hey ar e unl i kel y t o have devel oped at t i t udes whi ch ar e undul y
def er ent i al t o t he f eder al gover nment . The st r ong l i kel i hood i s t hat
t hey val ue t he assessment of t hei r wor k by t he l egal pr of essi on
i nf i ni t el y mor e hi ghl y t han t hey val ue t he opi ni ons of t he member s of
t he f eder al cabi net and ci vi l ser vi ce . The r eput at i on of a j udge i n t he
l egal pr of essi on i s est abl i shed par t l y t hr ough schol ar l y wr i t i ng but
mai nl y t hr ough i nf or mal di scussi on among l awyer s, and i t devel ops
pr i mar i l y as a r esul t of pr of essi onal assessment of cr af t smanshi p and
f ai r ness . The j udge who coul d al ways be count ed on t o vot e f or t he
f eder al gover nment woul d be r egar ded wi t h cont empt by t he
pr of essi on .

A mor e subt l e f or mof t he bi as ar gument hol ds t hat t he f eder al
gover nment exer ci ses i t s appoi nt i ng power i n f avour of peopl e wi t h
known cent r al i st pr edi sposi t i ons . I t i s onl y t o be expect ed, so t he
ar gument r uns, t hat a gover nment i nt ent on st r engt heni ng i t s power
woul d make such appoi nt ment s . I n f act , however , i t seems unl i kel y
t hat t he gover nment does engage i n t hi s ki nd of cour t - packi ng . I t i s
not easy t o f i nd emi nent l awyer s and j udges who ar e i n f avour of
i ncr eased cent r al i zat i on of power i n Ot t awa . I f obvi ous candi dat es
f or appoi nt ment wer e bei ng passed over i n f avour of commi t t ed
cent r al i st s, or i f enqui r i es wer e bei ng made about t he const i t ut i onal
opi ni ons of pot ent i al candi dat es, I t hi nk i t i s obvi ous t hat t hese f act s
woul d become known and woul d be t he subj ect of a consi der abl e
pr ot est . 11

To be sur e, t her e ar e wel l - qual i f i ed candi dat es who have
publ i cl y r ecor ded t hei r vi ews on some aspect s of f eder al - pr ovi nci al
r el at i onshi ps . I t i s wel l known t hat Chi ef Just i ce Laski n, as a l aw
pr of essor , was a vi gor ous cr i t i c of t he Pr i vy Counci l deci si ons whi ch
st r engt hened pr ovi nci al power at t he expense of t he f eder al
gover nment . 12 I t i s l ess wel l known t hat Mr . Just i ce Pi geon and Mr .

But t he t r adi t i on of j udi ci al i ndependence ensur es t hat t hese power s wi l l not be used
t o puni sh or r ewar d j udges who r ender deci si ons adver se t o or f avour abl e t o t he
f eder al gover nment .

11 For an account of t he pr ocedur e whi ch i s f ol l owed i n maki ng j udi ci al
appoi nt ment s, see E . Rat ushny, Judi ci al Appoi nt ment s : The Lang Legacy, i n A. M.
Li nden ( ed . ) , The Canadi an Judi ci ar y ( 1976) , ch . 2 .

12 B. Laski n, Peace, Or der and Good Gover nment Re- exami ned ( 1947) , 25 Can .
Bar Rev . 1054.
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Just i ce Beet z bef or e t hei r appoi nt ment s had publ i shed ar t i cl es whi ch

vi gor ousl y def ended t he deci si ons of t he Pr i vy Counci l .
13

So f ar as I

amawar e, none of t he ot her j udges had bef or e appoi nt ment r ecor ded

hi s opi ni ons on const i t ut i onal l aw. " On t he basi s of t he pr ecedent s

of Laski n C. J . , Pi geon and Beet z JJ . , i t i s i mpossi bl e t o subst ant i at e

any char ge of cour t - packi ng . I n any case i t i s i mpossi bl e t o pr edi ct

wi t h conf i dence how a per son wi l l vot e when he assumes j udi ci al

of f i ce . For exampl e, Laski n C. J . has wr i t t en t he cour t ' s opi ni on, or a

separ at e concur r i ng opi ni on, i n ever y case i n whi ch a f eder al st at ut e

has been hel d unconst i t ut i onal ; " Pi geon and Beet z JJ . have of t en

wr i t t en or agr eed t o opi ni ons hol di ng a pr ovi nci al st at ut e t o be

unconst i t ut i onal . i s

I t must be r emember ed t oo t hat const i t ut i onal cases f or monl y a

ver y smal l par t of t he wor k of t he Supr eme Cour t of Canada . The

gr eat maj or i t y of cases ar e appeal s i n ci vi l or cr i mi nal cases whi ch

i nvol ve no const i t ut i onal i ssues at al l . One of t he f act or s whi ch i s

t aken i nt o account by t he f eder al gover nment i n maki ng appoi nt -

ment s i s t he secur i ng of an appr opr i at e mi x of l egal exper i ence and

exper t i se among t he j udges . I t woul d be i mpossi bl e f or t he f eder al

gover nment t o gi ve due wei ght t o t hi s consi der at i on, as wel l as

conf or mi ng t o t he convent i onal r egi onal bal ance of t he j udges, " at

t he same t i me as i t was pur sui ng j udges who coul d be r el i ed upon t o

vot e t he " r i ght " way i n const i t ut i onal cases .

The t r ut h i s, I suspect , t hat t he f eder al gover nment does not see

t he wi nni ng of const i t ut i onal l aw cases as a maj or pol i cy obj ect i ve,

13 L. - P. Pi geon, The Meani ng of Pr ovi nci al Aut onomy ( 1951) , 29 Can. Bar

Rev. 1126 ; J. Beet z, Les at t i t udes changeant es du Quebec à l ' endr oi t de l a

Const i t ut i on de 1867, i n P. - A. Cr 6peau and C. B . Macpher son, The Fut ur e of

Canadi an Feder al i sm ( 1965) , p. 113 .

14 Judges, appoi nt ed t o t he Supr eme Cour t of Canada f r om t he bench of anot her

cour t woul d nor mal l y have deci ded t he occasi onal const i t ut i onal case .

15
MacDonal d v . Vapor Canada, [ 197712 S. C . R. 134; McNamar a Const r uct i on

v . The Queen, [ 197712 S. C . R. 655; Quebec Nor t h Shor e Paper Co . v . Canadi an

Paci f i c, [ 1977) 2 S. C. R. 1054 ; Ref er ence r e Agr i cul t ur al Pr oduct s Mar ket i ng Act ,

[ 197812 S. C. R. 1198 .

" E. g . ,
Amax Pot ash v . Govt . of Sask . , [ 19771 2 S. C. R. 576; Canadi an

I ndust r i al Gas and Oi l v . Govt . of Sask . , supr a, f oot not e 3; A. - G. Que. v . Far r ah,

[ 197812 S. C. R. 638.

17 The Supr eme Cour t Act , R. S . C. , 1970, c . S- 19, s . 6, st i pul at es t hat t hr ee of

t he ni ne j udges must come f r om Quebec . Unt i l December 1978 t he pr act i ce was t o

appoi nt t hr ee j udges f r om Ont ar i o, t wo f r om t he f our West er n pr ovi nces, and one

f r om t he At l ant i c pr ovi nces . I n December 1978, on t he r et i r ement of Spence J . who

had been appoi nt ed f r omOnt ar i o, McI nt yr e J . was appoi nt ed f r omBr i t i sh Col umbi a .

The pr esent composi t i on of t he cour t t her ef or e i ncl udes ( as wel l as t he t hr ee j udges

f r om Quebec and t he one f r omt he At l ant i c pr ovi nces) t wo j udges f r omOnt ar i o, t wo

j udges f r omt he pr ai r i e pr ovi nces and one j udge f r omBr i t i sh Col umbi a . I t r emai ns t o

be seen whet her t hi s i s now t o be t he per manent r egi onal di st r i but i on of

appoi nt ment s .
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does not see t he r ol e of t he Supr eme Cour t i n const i t ut i onal cases as

bei ng of maj or i mpor t ance i n det er mi ni ng t he bal ance of power

bet ween t he cent r e and t he pr ovi nces, " and does see t hat any

evi dence of packi ng t he cour t woul d pr ovoke a st or m of pr ot est . I f

t hese vi ewpoi nt s cor r espond wi t h r eal i t y, as I bel i eve t hey do, t hen

one must concl ude t hat i t i s good pol i t i cs t o make good appoi nt -

ment s .

I I I . Fr equent I nval i dat i on of Pr ovi nci al St at ut es .

The onl y r emai ni ng ar gument f or bi as i s based on t he out comes of

const i t ut i onal casesl 9 deci ded i n t he Supr eme Cour t of Canada f r om

t he abol i t i on of appeal s t o t he Pr i vy Counci l on December 23r d,

1949, t o t he pr esent . " I have l ooked at al l t hose cases, and I f i nd t hat

i s
The f eder al - pr ovi nci al f i nanci al ar r angement s, whi ch ar e made by agr eement

bet ween t he el even gover nment s, and whi ch encompass t he shar i ng of t ax " r oom" ,

equal i zat i on gr ant s and shar ed- cost pr ogr ammes, ar e i ncompar abl y mor e si gni f i cant .

When a j udi ci al deci si on does have a ser i ous i mpact on t he f eder al - pr ovi nci al shar i ng

of power , an accommodat i on i s usual l y r eached by agr eement among t he var i ous

gover nment s . On t hr ee occasi ons t hat agr eement has l ed t o a const i t ut i onal

amendment t o r ever se t he ef f ect of aj udi ci al deci si on : s . 91( 2A) of t he Br i t i sh Nor t h

Amer i ca Act ( added by Br i t i sh Nor t h Amer i ca Act , 1940, 3- 4 Geo. VI , c . 36 ( U. K. ) )

and s . 94A ( added by Br i t i sh Nor t h Amer i ca Act , 1951, 14- 15 Geo. VI , c . 32 ( U. K. )

and r evi sed by Br i t i sh Nor t h Amer i ca Act , 1964, 12- 13 El i z . 11, c . 73 ( U. K. ) ) ,

her ei naf t er r ef er r ed t o as B. N. A. Act , wer e desi gned t o abr ogat eA . - G. Can v . A. - G.

Ont ( Unempl oyment I nsur ance) , [ 1937] A. C. 355 . Mor e commonl y, t he ef f ect of t he

deci si on can be over come or modi f i ed by r evenue- shar i ng ar r angement s ( e . g . ,

modi f yi ng ef f ect of Ref er ence r e Of f shor e Mi ner al Ri ght s, [ 1967] S. C. R. 792) or by

f eder al i nt er - del egat i ons of var i ous ki nds ( e . g . , t hose uphel d i n Lor d' s Day Al l i ance

v . A. - G. B. C. , [ 1959] S. C . R. 497; P. E. I . Pot at o Mar ket i ng Boar d v . Wi l l i s, [ 1952]

2 S . C. R. 392; Coughl i n v . Ont . Hi ghway Tr anspor t Boar d, [ 1968] S. C. R. 569;

Ref er ence r e Agr i cul t ur al Pr oduct s Mar ket i ng Act , supr a, f oot not e 15, each of whi ch

was a r esponse t o a j udi ci al deci si on) . I pr edi ct t hat cur r ent cont r over si es over t he

cont r ol and t axat i on of nat ur al r esour ces and over cabl e t el evi si on wi l l al so be set t l ed

r easonabl y agr eeabl y t o t he cont endi ng gover nment s . I ndeed, one schol ar has ar gued

t hat j udi ci al r evi ew coul d be abol i shed i n vi ew of t he exi st ence of consensual

met hods of r esol vi ng f eder al - pr ovi nci al cont r over si es: Paul C. Wei l er , The Supr eme

Cour t of Canada and Canadi an Feder al i sm ( 1973) , 11 Osgoode Hal l L. J . 225: Paul C.

Wei l er , I n t he Last Resor t ( 1974) , ch . 6 .

i s 1 i ncl uded onl y cases whi ch r ai sed a const i t ut i onal i ssue of f eder al i sm.

Const i t ut i onal cases on poi nt s not bear i ng on t he di st r i but i on of power s wer e

excl uded, f or exampl e, cases on t he Canadi an Bi l l of Ri ght s, R. S. C. , 1970, Appendi x

I I I . I excl uded cases i n whi ch t he maj or i t y opi ni on was not based on a const i t ut i onal

i ssue, even t hough t he poi nt may have been st r enousl y ar gued, or even f or med t he

basi s of a di ssent i ng opi ni on ( as i n Br ecki nr i dge Speedway v . The Queen, [ 1970]

S. C. R. 1975) . I al so excl uded cases i n whi ch a const i t ut i onal poi nt was r ef er r ed t o i n

t he maj or i t y opi ni on, but was i n my vi ew ei t her an obi t er di ct um or a subsi di ar y

gr ound of deci si on; t hese excl usi ons ar e mor e cont r over si al , but i t must be

appr eci at ed t hat t he const i t ut i on i s ar gued i n many cases and of t en r ecei ves passi ng

r ef er ence i n t he deci si ons, f or exampl e, i n admi ni st r at i ve l aw cases .

a°
The cases compr i se al l t he deci si ons of whi ch I was awar e, f r omt he begi nni ng

of 1950 up t o June 1st , 1979 . Thi s i ncl uded al l t he cases r epor t ed i n t he Supr eme
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si xt y- f i ve pr ovi nci al st at ut es wer e at t acked i n t he Supr eme Cour t of

Canada and t went y- f i ve of t hem wer e hel d t o be unconst i t ut i onal i n

whol e or i n par t , " or t o be i noper at i ve t hr ough par amount cy . I n t he

same per i od t hi r t y- seven f eder al st at ut es wer e at t acked i n t he

Supr eme Cour t of Canada and f our of t hem wer e hel d t o be

unconst i t ut i onal i n whol e or i n par t .

Thi s ki nd of r aw dat a must be t r eat ed wi t h t he ut most caut i on .

Consi der some of t he compl i cat i ng f act or s .

Fi r st of al l , t her e ar e t en l egi sl at i ve bodi es busy enact i ng

pr ovi nci al l aws and onl y one l egi sl at i ve body enact i ng f eder al l aws .

Even al l owi ng f or t he f act t hat many pr ovi nci al st at ut es dupl i cat e

t hose of ot her pr ovi nces, t he vol ume and var i et y of pr ovi nci al l aws

ar e so much gr eat er t hat t her e ar e bound t o be, and t her e ar e, mor e

chal l enges t o t he const i t ut i onal i t y of pr ovi nci al l aws . I n t he per i od of

my st udy, Januar y 1950 t o l ay . 1979 i ncl usi ve, as I have j ust

i ndi cat ed above, t her e wer e si xt y- f i ve deci si ons on t he val i di t y of

pr ovi nci al l aws, and t hi r t y- seven deci si ons on t he val i di t y of f eder al

l aws . Of cour se, t hi s poi nt goes t o expl ai n t he number of chal l enges

t o pr ovi nci al l aws, , not t he r at i o of success t o f ai l ur e .

Secondl y, i n such a l ar ge and di ver se count r y as Canada, t he .

pr ovi nces r eal l y ar e t he " soci al l abor at or i es" t hat t hey ar e supposed

t o be . I nnovat i ve and even r adi cal pol i t i cal i deas t end t o f i nd

pol i t i cal expr essi on at t he pr ovi nci al l evel . Feder al gover nment s, by

cont r ast , cannot get el ect ed except on mi ddl e- of - t he- r oad pol i ci es

whi ch appeal t o a br oad cr oss- sect i on of t he count r y . Si nce t he

second wor l d war caut i ous or weak f eder al gover nment s have

under t aken f ew i ni t i at i ves whi ch woul d i nvi t e a pl ausi bl e const i t u-

t i onal chal l enge . The Tr udeau . gover nment was qui t e except i onal i n

i t s wi l l i ngness t o i nt er vene i n t he economy . The pr ovi nces, however ,

especi al l y i n t he west and i n Quebec, f r equent l y el ect gover nment s

wi t h st r ong mandat es t o i nt er vene i n t he economy . These i nt er ven-

t i ons nat ur al l y pr ovoke const i t ut i onal chal l enges .

Thi r dl y, t echnol ogi cal devel opment s have t ended t o di mi ni sh

pr ovi nci al power s of economi c r egul at i on and i ncr ease f eder al

Cour t Repor t s up t o Par t 2 of [ 1979] 1 S. C. R. t oget her wi t h f our cases deci ded, but

unr epor t ed i n S. C. R. at t hat t i me, namel y, Const r uct i on Mont cal m v . Commi ssi on du

sal ai r e mi ni mum, December 21st , 1978 ; Tr opwood A. G . v . Si vaco Wi r e and Nai l

Co . , Mar ch 6t h, 1979 ; Mi ssi ssauga v . Peel , Mar ch 6t h, 1979 ; The Queen v . Hauser ,

May 1st , 1979 . I excl uded Wi nner v . S. M. T. East er n, [ 1951] S. C. R. 887 because,

al t hough i t was deci ded af t er 1949, i t st i l l went on appeal up t o t he Pr i vy Counci l .
" I n si x cases a st at ut e was not hel d i nval i d, but " r ead down" or i nt er pr et ed

nar r owl y so t hat i t was hel d i nappl i cabl e t o t he f act s on t he gr ound t hat a l i t er al

appl i cat i on of t he st at ut e woul d have been unconst i t ut i onal . On r eadi ng down, see

Hogg, Const i t ut i onal Law of Canada ( 1977) , pp . 90- 92 . 1 count ed t hese cases as

hol di ngs of par t i al i nval i di t y .
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power s . 22 Even i n 1867 shi ppi ng and r ai l coul d move pr oduct s f r om

t hei r pr oducer s t o di st ant mar ket s ; but t hose means of t r anspor t at i on

have now been j oi ned by t he hi ghways and t he ai r l i nes . Si mi l ar l y,

t he pr i nt i ng pr ess has now been j oi ned by t he mot i on pi ct ur e, t he

t el ephone, r adi o and t el evi si on . The i mpr ovement s i n t r anspor t at i on

and communi cat i on, and ot her t echnol ogi cal devel opment s, have l ed

t o l ar ger and l ar ger busi ness uni t s whi ch can t ake advant age of t he

t echni ques of mass pr oduct i on, mass di st r i but i on and mass adver t i s-

i ng . Thi s has l ed t o t he gr adual di sappear ance of l ocal l y- pr oduced

consumer goods . The gener al t endency of t echnol ogi cal change i s t o

conver t act i vi t i es whi ch wer e once l ocal and pr i vat e, and whi ch

coul d be gover ned by t he pr i vat e l aw of cont r act , t or t , and pr oper t y,

i nt o act i vi t i es whi ch ext end acr oss t he ent i r e nat i on, make use of

publ i c f aci l i t i es and r equi r e r egul at i on i n or der t o pr ot ect t he publ i c

f r om pr edat or y or monopol i st i c pr act i ces . These devel opment s do

not necessar i l y answer t he quest i on of whi ch l evel of gover nment

shoul d be t he r egul at or . But i n many i nst ances t he need f or a si ngl e

nat i onal pol i cy i s so cl ear t hat t he f eder al cl ai m i s ver y pl ausi bl e .

Four t hl y, i n a f eder al syst em- any f eder al syst em- pr ovi nci al

l aws ar e vul ner abl e t o const i t ut i onal chal l enge on t he basi s of t hei r

ext r at er r i t or i al i mpact . Var i ous doct r i nes ar e ei t her expr essed i n t he

const i t ut i on or ar e i nf er r ed by t he cour t s t o l i mi t t he power of a

pr ovi nci al l egi sl at ur e, whi ch i s el ect ed by and answer abl e t o t he

peopl e of onl y t hat pr ovi nce, t o enact pol i ci es whi ch wi l l have an

i mpact on t he peopl e of ot her pr ovi nces . Thi s i s t he under l yi ng

pol i cy behi nd many of t he l i mi t s on t he power s of t he pr ovi nces,

even t hough t he l i mi t s may be expr essed i n t er ms of encr oachi ng on

i nt er pr ovi nci al t r ade and commer ce, i mposi ng i ndi r ect t axat i on, as

wel l as t he mor - - st r ai ght f or war d pr ohi bi t i on on ext r at er r i t or i al l aws .

The f eder al Par l i ament , by cont r ast , i s el ect ed f r om al l over t he

count r y . No doct r i ne has devel oped and none i s needed t o pr event i t

f r omover r eachi ng i n a t er r i t or i al sense . 23

82 Par al l el i ng t echnol ogi cal devel opment s has been t he r i se of egal i t ar i an val ues

r ef l ect ed i n soci al pol i ci es t o pr ovi de i ncome suppor t and secur i t y f r om i l l ness,

di sabi l i t y and ol d age . Many of t hese pol i ci es ar e wi t hi n pr ovi nci al l egi sl at i ve

j ur i sdi ct i on, but t her e i s al so a heavy f eder al pr esence r ef l ect ed i n f eder al

pr ogr ammes of unempl oyment i nsur ance, f ami l y al l owances, Canada pensi on pl an,

ol d age secur i t y, guar ant eed i ncome suppl ement , and i n shar ed- cost pr ogr ammes of

i ncome suppor t , hospi t al i nsur ance and medi cal car e . Unl i ke economi c r egul at i on,

pr ogr ammes of i ncome di st r i but i on and soci al secur i t y r el y pr i mar i l y upon ext ensi ve

spendi ng power s and ar e r ar el y vul ner abl e t o const i t ut i onal chal l enge .

23 I t may be obj ect ed t hat t he f eder al Par l i ament i s subj ect t o a compar abl e

l i mi t at i on i n t he sense t hat i t i s pr ecl uded f r oml egi sl at i ng i n r el at i on t o mat t er s whi ch

ar e l ocal . Per haps t he answer i s t hat t hi s f our t h poi nt i s r eal l y onl y a cor ol l ar y t o t he

t hi r d poi nt , whi ch i s t hat f ewer and f ewer mat t er s ar e genui nel y l ocal .
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Fi f t hl y, i n Canada, and appar ent l y i n al l moder n f eder at i ons, "

pr ovi nci al l aws ar e vul ner abl e t o const i t ut i onal chal l enge on t he

basi s of t hei r i nconsi st ency wi t h f eder al l aw. Thi s i s a j udge- made

doct r i ne i n Canada, t o be sur e, but one f or whi ch t he Pr i vy Counci l ,

and not t he Supr eme Cour t of Canada, bear s t he r esponsi bi l i t y . I n

any event , I t hi nk t her e woul d be l i t t l e quar r el wi t h t he gener al

pr oposi t i on t hat wher e nat i onal and pr ovi nci al l aws come i nt o

conf l i ct i t i s t he nat i onal l aw- t he l aw wi t h t he br oadest pol i t i cal

suppor t whi ch shoul d pr evai l . " The doct r i ne of f eder al

par amount cy pr ovi des a gr ound f or chal l engi ng pr ovi nci al l aws

whi ch i s not avai l abl e i n r espect of f eder al l aws . "

What al l t hi s means i s t hat we must expect many mor e

successf ul const i t ut i onal chal l enges t o pr ovi nci al l aws t han f eder al

l aws . Thi s si t uat i on st ems f r om t he nat ur e of t he Canadi an f eder al

syst em, not f r omany bi as on t he par t of t he j udges . Even dur i ng t he

Pr i vy Counci l per i od t hi s was t r ue . I onl y have f i gur es f r om1919 t o

t he end of appeal s, but t hat was t he per i od when t he Pr i vy Counci l

est abl i shed doct r i nes hi ghl y f avour abl e t o t he pr ovi nces . I n t hat

per i od t her e wer e t hi r t y- f i ve chal l enges t o pr ovi nci al st at ut es of

whi ch ni net een wer e. hel d i nval i d i n whol e or i n par t , and t went y- t wo

chal l enges t o f eder al st at ut es of whi ch ei ght wer e hel d i nval i d i n

whol e or i n par t . 27 The Pr i vy Counci l was l ess r est r ai ned i n j udi ci al

r evi ew t han t he Supr eme Cour t of Canada . Ther ef or e t he r at e of

i nval i dat i on i s hi gher f or bot h cl asses of st at ut es . But a si mi l ar

di scr epancy i n t he number s of chal l enges and i n t he pr opor t i ons of

successf ul chal l enges i s obvi ous .

I V . Doct r i nes Est abl i shed by t he Cour t .

1 . Legacy of t he Pr i vy Counci l .

Let us now move away f r omt he r aw dat a and ask whet her t he

doct r i nes est abl i shed by t he j udges i ndi cat e a pr o- cent r al i st bi as .

The l egacy l ef t by t he Pr i vy Counci l was a ver y br oad pr ovi nci al

power over pr oper t y and ci vi l r i ght s i n t he pr ovi nce, and cor r espond-

i ngl y nar r ow f eder al power s over t he peace, or der , and good

gover nment of Canada and over t he r egul at i on of . t r ade and

2'
K. C. Whear e, Feder al Gover nment ( 4t h ed. , 1963) , p. 74 .

25
The pr act i ce of ot her f eder al syst ems, see Whear e, op . ci t . , i bi d. , suppor t s

t hi s pr oposi t i on. Thi s i s not t o deny t hat i n a r evi sed Canadi an const i t ut i on t her e may

wel l be some ar eas of concur r ent l egi sl at i ve power wher e t he gener al r ul e shoul d be

r ever sed so t hat pr ovi nci al l aws woul d be par amount .

Zs
I n t he per i od under st udy, 1950- 1979, supr a, f oot not e 20, onl y t wo pr ovi nci al

st at ut es wer e act ual l y hel d i noper at i ve by r eason of f eder al par amount cy . The

par amount cy cases ar e di scussed l at er i n t hi s ar t i cl e .

27 Paul C. Wei l er , I n t he Last - Resor t ( 1974) , p. 309, not e 3 .
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commer ce . As new ki nds of l egi sl at i on emer ged, even when t he

i ni t i at i ve had come f r om t he f eder al Par l i ament , t he Pr i vy Counci l

had of t en al l ot t ed t he new l aw t o pr ovi nci al j ur i sdi ct i on, usual l y,

pr oper t y and ci vi l r i ght s i n t he pr ovi nce . The r egul at i on of

i nsur ance, and t her ef or e of ot her i ndust r i es and occupat i ons, most

l abour r el at i ons, t r ades and pr of essi ons, wages and pr i ces, combi na-

t i ons, heal t h and wel f ar e, and t he mar ket i ng of nat ur al pr oduct s wer e

al l t opi cs whi ch t he Pr i vy Counci l r ul ed wer e out si de t he compet ence
of t he f eder al Par l i ament , except i n t i me of war . Dur i ng t he

depr essi on of t he 1930' s t he f eder al Par l i ament di d not have t he

power t o under t ake measur es desi gned t o al l evi at e t he di st r ess and

pr event i t s r ecur r ence . Feder al l aws pr ovi di ng f or unempl oyment

i nsur ance, mi ni mum wage and maxi mum hour s l aws, as wel l as

mar ket i ng r egul at i on, wer e al l hel d t o be unconst i t ut i onal . " '

The deci si ons of t he Pr i vy Counci l wer e wi del y i f not

uni ver sal l y depl or ed by Engl i sh- Canadi an const i t ut i onal l awyer s,

al t hough not by Fr ench- Canadi an const i t ut i onal l awyer s . 29 Fr om a

doct r i nal poi nt of vi ew, however , t her e was sur el y f or ce i n t he

cr i t i ci sm t hat t he deci si ons had vi r t ual l y empt i ed t he maj or f eder al

power s of cont ent . I t was not a par t i cul ar l y pl ausi bl e i nt er pr et at i on

of t he peace, or der , and good gover nment power t hat i t appl i ed onl y

i n war t i me . I t was not a par t i cul ar l y pl ausi bl e i nt er pr et at i on of t he

t r ade and commer ce power t hat i t woul d not per mi t t he r egul at i on of

any i nt r apr ovi nci al t r ade and commer ce . I ndeed, t he Pr i vy Counci l

i t sel f had l ef t a number of deci si ons and di ct a whi ch r ef l ect ed qui t e

di f f er ent opi ni ons t han t hose whi ch became domi nant dur i ng t he

Hal dane per i od .

2 . Peace, Or der , and Good Gover nment .

When we l ook at t he ext ensi ons of t he peace, or der and good

gover nment power whi ch have occur r ed si nce 1949, we have t o

r emember how sever el y t hat power had been at t enuat ed by t he Pr i vy

Counci l and how i nevi t abl e i t was t hat t her e woul d be a movement

away f r om t he Pr i vy Counci l ' s mor e ext r eme vi ews . I n f act , t he

deci si ons of t he Supr eme Cour t of Canada have been qui t e caut i ous

i n depar t i ng f r omPr i vy Counci l pr ecedent s . The " nat i onal concer n"

br anch of peace, or der , and good gover nment has been used t o

uphol d f eder al power over avi at i on , 3° t he nat i onal capi t al commi s-

si on , 31 t he mi ner al s of f t he shor e of Br i t i sh Col umbi a" and t he

zs See gener al l y, Pet er W. Hogg, op . ci t . , f oot not e 21, chs 14, 15, 17 .
zs Compar e t he ar t i cl es ci t ed, supr a, f oot not es 12 and 13 ; and see Al an C .

Cai r ns, The Judi ci al Commi t t ee and i t s Cr i t i cs ( 1971) , 4 Can . J. Pol . Sci . 301 .

ao Johannesson v . West St . Paul , [ 1952] 1 S. C . R. 292 .
a' Munr o v . Nat i onal Capi t al Commi ssi on, [ 1966] S. C. R. 663 .

Ref er enc e r e Of f shor e Mi ner al Ri ght s, supr a, f oot not e 18 .
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cont r ol of nar cot i cs . 33 None of t hese out comes woul d sur pr i se a

vi si t or f r om anot her f eder at i on . But i n t he Ant i - I nf l at i on Ref er ence

( 1976) , 34 a case whi ch shows up i n t he r awdat a as a f eder al vi ct or y,

t he Supr eme Cour t of Canada r ef used t o ext end t he nat i onal concer n

t est t o wage and pr i ce cont r ol s . These coul d onl y be enact ed as a

t empor ar y emer gency measur e i n war t i me or i n a peacet i me cr i si s .

To be sur e, t he cour t f ound t hat t he r equi si t e cr i si s exi st ed, and

uphel d t he Ant i - I nf l at i on Act ; but t he cour t emphasi zed t hat

per manent cont r ol s wer e out si de f eder al compet ence . I suggest t hat a

vi si t or f r om anot her f eder at i on woul d be sur pr i sed t hat per manent

wage and pr i ce cont r ol s cannot be enact ed by t he f eder al Par l i ament .

Thi s means, of cour se, t hat t hey cannot be enact ed at al l , because

pr ovi nci al cont r ol s coul d not be ef f ect i ve whi l e t her e i s f r ee

movement acr oss pr ovi nci al boundar i es of per sonnel , capi t al , goods

and ser vi ces . The opi ni ons i n t he Ant i - I nf l at i on Ref er ence, and

especi al l y t hat of Beet z J . , abundant l y demonst r at e t he cont i nui ng

l i f e of t he Pr i vy Counci l ext ensi ons of pr oper t y and ci vi t r i ght s i n . t he

pr ovi nce .

3 . . Tr ade and Commer ce .

The hi st or y of t he t r ade and commer ce power i s si mi l ar . Pew

peopl e woul d quar r el wi t h t he Supr eme Cour t of Canada' s accep-

t ance of f eder al mar ket i ng l egi sl at i on f or wheat 35 and oi l , 38 pr oduct s

whi ch f l ow acr oss pr ovi nci al boundar i es
. 37

But when t he f eder al

gover nment sought t o use t he t r ade and commer ce power t o uphol d a

l aw whi ch af f or ded a ci vi l r emedy f or l oss caused by an act or

busi ness pr act i ce whi ch was " cont r ar y t o honest i ndust r i al or

commer ci al pr act i ce i n Canada" t he Supr eme Cour t of Canada i n

MacDonal d v . Vapor Canada ( 1976)
' 38 unani mousl y condemned t he

l aw. Once agai n, i t he vi abi l i t y of t he ol d cases on pr oper t y and ci vi l

r i ght s i n t he pr ovi nce was r eaf f i r med . I n t heAnt i - I nf l at i on Ref er ence

( 1976) ' 39 counsel f or t he f eder al gover nment di d not even ar gue t hat

33 The Queen v . Hauser , supr a, f oot not e 20 . Thi s i s a sur pr i si ng deci si on,

because i t appear s t o r esusci t at e Russel l v . The Queen ( 1882) , 7 App . Cas . 829, a

deci si on wi del y r egar ded as wr ong, and because nar cot i cs l aw had hi t her t o been

gener al l y r egar ded as cr i mi nal . But t he al l ocat i on of nar cot i cs l aw t o f eder al power i s

not at al l sur pr i si ng .

34 ( 197612 S. C. R. 373 .

3s Mur phy v . Canadi an Paci f i c Rai l way, [ 19581 S . C. R. 626 .

36 Cal oi l v . A . - G. Can . , [ 19711 S. C. R. 543 .

37 See al so Ref er ence r e Agr i cul t ur al Pr oduct s Mar ket i ng Act , supr a, f oot not e

15, wher e an egg mar ket i ng scheme was uphel d . The scheme was t he f r ui t of a

f eder al - pr ovi nci al agr eement and suppor t ed by bot h f eder al and pr ovi nci al st at ut es;

t he f eder al st at ut e was car ef ul l y expr essed i n most of i t s pr ovi si ons t o be l i mi t ed t o

i nt er pr ovi nci al and expor t t r ade.
38 Supr a, f oot not e 38 .

39 Supr a, f oot not e 34 .
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t he t r ade and commer ce power coul d sust ai n t he wage and pr i ce
cont r ol s, and t he t enor of t he opi ni ons makes cl ear t hat at l east f i ve
of t he ni ne j udges woul d have emphat i cal l y r ej ect ed such an
ar gument .

The Supr eme Cour t of Canada has used an expanded vi ew of t he
t r ade and commer ce power t o st r i ke down sever al pr ovi nci al
mar ket i ng schemes, i ncl udi ng Mani t oba' s egg mar ket i ng scheme4°

and Saskat chewan' s scheme t o cont r ol t he pr oduct i on and pr i ce of
pot ash . 41 The essent i al basi s of t hese deci si ons i s t hat t he pr ovi nci al
l aw had t oo sever e an i mpact on i nt er pr ovi nci al t r ade and commer ce .
I n my opi ni on, t hese deci si ons ar e har d t o r econci l e wi t h ear l i er
deci si ons and t her ef or e do r epr esent a shi f t i n doct r i ne by t he

Supr eme Cour t of Canada; 42 i t i s a shi f t whi ch i s unf avour abl e t o
pr ovi nci al power . But , as I not ed ear l i er , ever y f eder al syst em has t o
def i ne l i mi t s on t he power of i t s pr ovi nci al ( or st at e) gover nment s t o
af f ect peopl e i n ot her par t s of t he count r y . The l i t i gat i on whi ch t hi s
same i ssue has spawned i n t he Uni t ed St at eS43 and Aust r al i a44

demonst r at es t hat t hi s i s a r eal pr obl emupon whi ch peopl e of equal
i nt el l i gence and equal good f ai t h ar e si mpl y not goi ng t o agr ee .
Mor eover , whi l e t he pr ovi nces have l ost some of t he cases wher e t he
ef f ect s of pr ovi nci al l aws have r i ppl ed out si de t he pr ovi nce, t hey
have won ot her s, most not abl y, Car nat i on Co . v Quebec Agr i cul -

t ur al Mar ket i ng Boar d ( 1968) , ' 5 i n whi ch a pr ovi nci al mar ket i ng
scheme was hel d appl i cabl e t o a pr ocessor of mi l k who shi pped t he
bul k of t he pr ocessed pr oduct out of t he pr ovi nce , 46 and Canadi an

I ndemni t y Co . v . A. - G. B. C . ( 1976) , 4? i n whi ch t he cr eat i on of a
pr ovi nci al monopol y of aut omobi l e i nsur ance was uphel d despi t e t he
i nt er pr ovi nci al char act er of t he busi ness of wr i t i ng aut omobi l e
i nsur ance . The l at t er case r eaf f i r med t he Pr i vy Counci l pr ecedent s
uphol di ng pr ovi nci al j ur i sdi ct i on over t he i nsur ance i ndust r y . I n t he
Uni t ed St at es, by cont r ast , i ni t i al hol di ngs of st at e j ur i sdi ct i on over
i nsur ance wer e r ever sed i n 1944 on t he basi s t hat t he nat i on- wi de

4° A . - G. Man . v . Man . Eg g and Poul t r y Assn . , [ 1971] S. C . R. 689; see

Bur ns Foods v . A . - G. Man . [ 1975] 1 S. C. R. 494 .

43 Cent r al Canada Pot ash Co . v . Govt . of Sask. , supr a, f oot not e 4 ; see

Canadi an I ndust r i al Gas and Oi l v . Govt . of Sask . , supr a, f oot not e 3 .

42 Pet er W. Hogg, op . ci t . , f oot not e 21, p . 311 .
43 Laur ence H. Tr i be, Amer i can Const i t ut i onal Law ( 1978) , ch . 6.

44 P. H. Lane, The Aust r al i an Feder al Syst em ( 1972) , pp . 597- 675 .
45 [ 19681 S. C. R. 238,

al so

al so

48 See al so Ref er ence r e Agr i cul t ur al Pr oduct s Mar ket i ng Act , supr a, f oot not e

15, wher e pr ovi nci al cont r ol s on t he pr oduct i on of eggs wer e uphel d, al t hough t he

cont r ol s appl i ed r egar dl ess of t he ul t i mat e dest i nat i on of t he eggs .
47 [ 197712 S. C. R. 504 .
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char act er of t he i ndust r y br ought i t wi t hi n t he commer ce cl ause and

t hus wi t hi n f eder al j ur i sdi ct i on . "

One must concl ude t hat whi l e t he f eder al t r ade and commer ce

power has expanded at t he hands of t he Supr eme Cour t of Canada, i t

has not expanded ver y much . As a suppor t t o f eder al j ur i sdi ct i on t he

expansi on has been ver y caut i ous, conf i ned t o mar ket i ng schemes

over wheat and oi l and ( wi t h co- oper at i ve pr ovi nci al suppl ement a-

t i on) eggs . An obser ver f r omt he Uni t ed St at es woul d be ast oni shed

t o l ear n t hat t he t r ade and commer ce power cannot be empl oyed t o

r egul at e t he i nsur ance i ndust r y, or t o i mpose nat i on- wi de wage and

pr i ce cont r ol s, and t hat t he const i t ut i onal val i di t y of f eder al

r egul at i on of f or ei gn owner shi p, ant i - t r ust and secur i t i es r egul at i on

ar e st i l l mat t er s of ar gument among const i t ut i onal l awyer s . As a

bar r i er t o pr ovi nci al j ur i sdi ct i on, t he, t r ade and commer ce power has

been appl i ed mor e bol dl y- t o t he chagr i n of some of t he pr ovi nces .

Even her e, however , t he r esul t s have not been uni f or ml y unf avour a-

bl e t o pr ovi nci al power t o r egul at e act i vi t y whi ch spi l l s out si de

pr ovi nci al bor der s ; and t he di f f i cul t y of dr awi ng t he l i ne bet ween

t hat whi ch i s pr edomi nant l y l ocal , and t hat whi ch i s pr edomi nant l y

i nt er pr ovi nci al , i s one whi ch si mpl y cannot be deni ed .

4. Cabl e Tel evi si on .

The r ecent deci si ons af f i r mi ng f eder al r egul at or y aut hor i t y, over

cabl e t el evi si on49 and denyi ng pr ovi nci al aut hor i t y over cabl e

t el evi si on" came as a bl ow t o Quebec wher e - t he i ssues wer e

per cei ved i n t er ms of t he pr ot ect i on of Fr ench- Canadi an l anguage

and cul t ur e . However , f eder al j ur i sdi ct i on over br oadcast ( non-

cabl e) r adi o and t el evi si on had been est abl i shed by t he Pr i vy Counci l

i n t he Radi o Ref er ence ( 1930) , 51 and t he ar gument over cabl e

t el evi si on boi l ed down t o t he quest i on whet her i t was f easi bl e t o

r egar d t he cabl e syst em as a l ocal under t aki ng separ at e f r om t he

undeni abl y f eder al br oadcast i ng syst em. The Supr eme Cour t ' s

deci si on t hat t he cabl e syst emshoul d not be r egar ded as separ at e was

i n accor d wi t h a vi r t ual l y unani mous accumul at i on of pr i or deci si ons

and publ i shed ar t i cl es . " The poi nt was st i l l open, as i s evi denced by

t he di ssent s of t he t hr ee Fr ench- Canadi an j udges, but i t shoul d be

not ed t hat t he Feder al Cour t of Appeal i n t he Capi t al Ci t i es case and

48 Uni t ed St at es v . Sout h- East er n Under wr i t er s Assn . ( 1944) , 322 U. S. 533 .

4s Capi t al Ci t i es Communi cat i ons v . Canadi an Radi o- Tel evi si on Commi ssi on,

supr a, f oot not e 2 .
11 publ i c Ser vi ce Boar d v . Di onne, supr a, f oot not e 2 ; but compar e A. - G. Que .

v . Kel l ogg' s Co . of Canada, supr a, f oot not e 2 .

5' [ 19321 A. C. 304 . .
s2 The case- l aw and comment ar y bef or e Capi t al Ci t i es and Di onne ar e di scussed

i n Pet er W. Hogg, op . ci t . , f oot not e 21, pp . 336- 342 .
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( mor e si gni f i cant l y, per haps) t he Quebec Cour t of Appeal i n t he
Di onne case was each unani mousl y of t he same opi ni on as t he
maj or i t y i n t he Supr eme Cour t of Canada .

My opi ni on, f or what i t i s wor t h, i s t hat t he compet i ng f eder al

and pr ovi nci al cl ai ms t o r egul at e cabl e t el evi si on ar e each f ounded

on r eal i nt er est s . A j udi ci al deci si on whi ch al l ocat es j ur i sdi ct i on t o
one l evel of t he gover nment or t he ot her cannot be ent i r el y
sat i sf act or y, whi chever l evel of gover nment emer ges as t he wi nner .

I t i s most unl i kel y t hat t he j udi ci al r esol ut i on wi l l t ur n out t o be f i nal .
What i s r equi r ed i s an agr eement f or t he shar i ng of j ur i sdi ct i on,
ei t her spel l ed out i n a r evi sed const i t ut i on, or embodi ed i n
sub- const i t ut i onal ar r angement s .

5 . Taxat i on .

I n Canadi an I ndust r i al Gas and Oi l v . Gover nment of Sas-
kat chewan ( 1977) ' 53 t he Supr eme Cour t of Canada st r uck down a
pr ovi nci al t ax on oi l pr oduced i n t he pr ovi nce . The t ax was desi gned
t o appr opr i at e t o t he pr ovi nce t he dr amat i c i ncr ease i n t he pr i ce of oi l
whi ch had st ar t ed i n 1973 . Because of t he huge sums i nvol ved t he
deci si on was a ser i ous bl ow t o t he pr ovi nce of Saskat chewan, and i t
at t r act ed sever e cr i t i ci sm f r omt he gover nment of t hat pr ovi nce . The
l egal i ssue bef or e t he cour t was whet her t he t ax was di r ect or
i ndi r ect , because t he pr ovi nces ar e conf i ned t o di r ect t axes by
sect i on 92( 2) of t he B. N. A. Act . Pr evi ou s deci si ons est abl i shed t hat
a t ax whi ch t ended t o ent er i nt o t he pr i ce of a commodi t y was an
i ndi r ect t ax and was i ncompet ent t o t he pr ovi nces . The Saskat che-
wan Cour t of Appeal hel d t hat t hi s t ax was di r ect because t he pr i ce of
oi l det er mi ned t he t ax r at her t han t he ot her way ar ound . Thi s was
al so t he vi ew of Di ckson J . ( wi t h de Gr andpr é J . ) di ssent i ng i n t he
Supr eme Cour t of Canada . But Mar t l and J . f or t he seven- j udge
maj or i t y of t he Supr eme Cour t of Canada vi ewed t he f act s
di f f er ent l y, emphasi zi ng t he power whi ch t he st at ut e conf er r ed on
t he pr ovi nci al mi ni st er t o f i x t he pr i ce at whi ch oi l was t o be sol d
when t he mi ni st er was of opi ni on t hat oi l had been sol d at l ess t han
f ai r val ue .

CI GOL must be account ed an i mpor t ant l oss t o t he pr ovi nces i n
f eder al - pr ovi nci al l i t i gat i on . I f i nd t he maj or i t y opi ni on of Mar t l and
J . much l ess per suasi ve t han t he mi nor i t y opi ni on of Di ckson J . I do
not see t he answer t o Di ckson J . ' s poi nt t hat " pur chaser s woul d be

payi ng t he same pr i ce whet her t he t ax exi st ed or not " . " The
mi ni st er i al power t o f i x t he pr i ce, whi ch was r el i ed upon . b y

" Supr a, f oot not e 3 . See al so Amax Pot ash v . Govt . of Sask . supr a, f oot not e

" I bi d. , at p . 593 .
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Mar t l and J . , seems t o me t o be sat i sf act or i l y expl ai ned by Di ckson J .

as a subsi di ar y pr ovi si on t o bl ock evasi on of t he t ax by " such

pr act i ces as sal e of oi l bet ween r el at ed compani es at ar t i f i ci al l y l ow

pr i ces" . 55 However , t he l egal i ssue t ur ned on one' s per cept i on of

exact l y howt he t ax and associ at ed r egul at i ons woul d i mpi nge on t he

, pr i ce of Saskat chewan oi l . Di f f er ences of opi ni on on compl ex i ssues

of t hi s ki nd shoul d not l ay t he j udges open t o a char ge of bi as .

The Supr eme Cour t of Canada r ecent l y made anot her deci si on

upon t he pr ovi nci al t axi ng power . I n t he Ont ar i o Egg Ref er ence

( 1977) , 11 t he cour t hel d t hat mar ket i ng l evi es wer e not i ndi r ect t axes ;

t he l evi es wer e r egul at or y char ges whi ch coul d be i mposed by t he

pr ovi nces as an i nci dent of a val i d pr ovi nci al mar ket i ng scheme .

Thi s hol di ng i nvol ved an unpr ecedent ed over r ul i ng of t he deci si on of

t he Pr i vy Counci l i n t he Cr yst al Dai r y case
, 57

whi ch had deci ded t hat

mar ket i ng l evi es wer e i ndi r ect t axes whi ch wer e i ncompet ent t o t he

pr ovi nces . I t was al so necessar y t o over r ul e ( on t hi s poi nt ) a pr evi ous

deci si on of t he Supr eme Cour t of Canada, t he Far m Pr oduct s

Mar ket i ng Act Ref er ence ( 1957)
. , 58

The cour t appl i ed t he new

doct r i ne by st r i ki ng down a f eder al st at ut e aut hor i zi ng t he i mposi t i on

of mar ket i ng l evi es by pr ovi nci al mar ket i ng boar ds, not wi t hst andi ng

t he f act t hat . t he f eder al st at ut e had been enact ed i n 1957 i n r el i ance

on t he f act t hat t he Cr yst al Dai r y doct r i ne had been r eaf f i r med by t he

Supr eme Cour t of Canada i n t he Far m Pr oduct s Mar ket i ng Act

. Ref er ence i n 1957 . Thi s unani mous hol di ng, i s a r emar kabl e exampl e

of j udi ci al act i vi sm, and of . cour se i t s ef f ect was t o augment

pr ovi nci al power .

6. Admi ni st r at i on of Just i ce .

) Feder al power over t he admi ni st r at i on of j ust i ce by f eder al

cour t s, whi ch i s gr ant ed by sect i on 101 of t he B. N. A. Act , has been

sever el y l i mi t ed by t he deci si ons of t he Supr eme Cour t of Canada i n

Quebec Nor t h Shor e ( 1976) 59 andMcNamar a Const r uct i on ( 1977) , 60

whi ch hol d t hat t he f eder al Par l i ament can conf er j ur i sdi ct i on on

f eder al cour t s onl y over i ssues gover ned by f eder al st at ut e l aw. Thi s

has gr avel y under mi ned or r ender ed uncer t ai n much of t he j ur i sdi c-

t i on of t he Feder al Cour t of Canada, i nt r oduced t er r i bl e compl exi t i es

t o mul t i - par t y l i t i gat i on, especi al l y wher e t he f eder al Cr own ( whi ch

ss I bi d. , at p . 592 .
ss Ref er ence r e Agr i cul t ur al Pr oduct s Mar ket i ng Act , supr a, f oot not e 15 .
s' Lower Mai nl and Dai r y Pr oduct s Sal es Adj ust ment Commi t t ee v . Cr yst al

Dai r y, [ 1933] A. C. 168 .
5e [ 19571 S . C. R. 198 .
ss Quebec Nor t h Shor e Paper Co . v . Canadi an Paci f i c, supr a, f oot not e 15 .

60 McNamar a Const r uct i on v . The Queen, supr a, f oot not e 15 .
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can onl y be sued i n t he Feder al Cour t ) i s i nvol ved, and spawned a
f l ood of l i t i gat i on whi ch i s now wor ki ng i t s way up t hr ough t he
syst em. 6 l I have cr i t i ci zed t hese deci si ons el sewher e . 62 For pr esent
pur poses i t suf f i ces t o not e t hat t he new doct r i ne i s hi ghl y
unf avour abl e t o f eder al power .

Pr ovi nci al power over t he admi ni st r at i on of j ust i ce i n t he

pr ovi nce has been cont ent i ous i n r ecent year s . I n Di I or i o v .

Mont r eal Jai l War den ( 1976) , 63 t he Supr eme Cour t of Canada
deci ded by a maj or i t y t hat t he pr ovi nce of Quebec had t he

j ur i sdi ct i on t o est abl i sh an i nqui r y i nt o or gani zed cr i me, despi t e t he
cl ose r el at i onshi p wi t h t he f eder al subj ect of cr i mi nal l aw. However ,
i n t he Keabl e case 64 t he cour t deci ded unani mousl y t hat t he pr ovi nce
of Quebec di d not have t he j ur i sdi ct i on t o est abl i sh a br oad- r angi ng
i nqui r y i nt o t he pol i ci es, pr ocedur es and met hods of t he Royal
Canadi an Mount ed Pol i ce, al t hough t he i nqui r y coul d be cont i nued
i n r espect of par t i cul ar cr i mi nal act s al l egedl y commi t t ed i n Quebec
by t he f or ce . I n The Queen v . Hauser ( 1979) , 65 t he cour t deci ded by

a maj or i t y t hat t he f eder al Par l i ament had t he j ur i sdi ct i on t o pr ovi de
f or t he f eder al pr osecut i on of of f ences under t he Nar cot i c Cont r ol
Act . Thi s deci si on, l i ke Keabl e, was unf avour abl e t o t he pr ovi nci al
poi nt of vi ew, but , al so l i ke Keabl e, i t was based on r at her nar r ow
gr ounds . The cour t i n Hauser di d not af f i r m f eder al power t o pr ovi de
f or t he pr osecut i on of cr i mi nal l aw ( as many obser ver s expect ed) ; a
maj or i t y of t he cour t managed t o avoi d t hi s vexed i ssue by hol di ng

t hat t he Nar cot i c Cont r ol Act was not r eal l y a cr i mi nal l aw af t er al l , 66

whi ch enabl ed t he cour t t o deci de t he case on t he basi s t hat t he

f eder al Par l i ament had t he power t o pr ovi de f or t he enf or cement of
i t s non- cr i mi nal l aws .

Fr equent at t acks on pr ovi nci al admi ni st r at i ve agenci es ( or

i nf er i or cour t s) , based on t he al l egat i on t hat t he agenci es ( or cour t s)
wer e exer ci si ng j udi ci al power s anal ogous t o t hose of a super i or

cour t i n cont r avent i on of sect i on 96 and t he ot her j udi cat ur e
pr ovi si ons of t he B. N. A . Act , have met wi t h success i n t hr ee
cases, " but have usual l y f ai l ed . The cour t has emphasi zed t hat " i t i s

si At t he t i me of wr i t i ng onl y one case had r eached t he Supr eme Cour t of
Canada, namel y, Tr opwood A . G. v. Si vaco Wi r e and Nai l Co . , supr a, f oot not e 20,
uphol di ng f eder al j ur i sdi ct i on i n admi r al t y .

sz Comment ( 1977) , 55 Can . Bar Rev . 550.
sa [ 19781 1 S. C . R. 152 .
s4

A. - G. Que . and Keabl e . v . A. - G. Can . , [ 1979] 1 S . C. R. 218 .
ss Supr a, f oot not e 20 .
ss . Supr a, f oot not e 33 .
s' Tor ont o v . Ol ympi a Edwar d Recr eat i on Cl ub, [ 1955] S. C. R. 454 ; Semi nar y

of Chi cout i mi v . A. - G. Que . . [ 19731 S. C . R. 681 ; A . - G. Que . v . Far r ah, supr a,
f oot not e 16 .
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not t he det ached j ur i sdi ct i on or power al one t hat i s t o be consi der ed
but r at her i t s set t i ng i n t he i nst i t ut i onal ar r angement s i n whi ch i t

appear s and i s exer ci sabl e under t he pr ovi nci al l egi sl at i on" . 61, Thi s

pr agmat i c cont ext ual appr oach i s of cour se f avour abl e t o t he

pr ovi nci al power t o set up admi ni st r at i ve agenci es .

7 . Ci vi l Li ber t i es .

I n t he 1950s t he Supr eme Cour t of Canada r ender ed deci si ons

whi ch, t ended t o l i mi t i f not deny pr ovi nci al power t o l egi sl at e i n

r el at i on t o speech and r el i gi on . The Saumur case ( 1953) " hel d t hat

t he Ci t y of Quebec coul d not pr event t he di st r i but i on of r el i gi ous

t r act s i n t he st r eet s . Swi t zman v . _El bl i ng ( 1957) ' ° hel d t hat a

pr ovi nci al l aw pr ohi bi t i ng t he use of a house t o pr opagat e

communi smwas i nval i d . These cases wer e unf avour abl e t o pr ovi n-

ci al power , t o be sur e, but t hey had t hei r r oot s i n wel l - r espect ed di ct a

by Duf f C. J . and Cannon J. i n t he Al ber t a Pr ess case ( 1938) , ' 1 and

t hey wer e wi del y appl auded f or t hei r suppor t of ci vi l l i ber t ar i an

val ues . Recent l y, however , t he cour t has uphel d pr ovi nci al r est r ai nt s

on ci vi l l i ber t i es . I n Nova Scot i a Boar d of Censor s v . McNei l

( 1978) , ' 2 pr ovi nci al censor shi p of movi es was uphel d as bei ng

mer el y t he r egul at i on of a busi ness ( t he movi e busi ness) and of

pr oper t y ( f i l ms) i n t he pr ovi nce ; and t hi s despi t e t he absence of any

expl i ci t cr i t er i a l ai d down by t he st at ut e or r egul at i on or by t he

censor shi p boar d i t sel f t o l i mi t t he ki nds of movi es whi ch coul d be

f or bi dden . I n A. - G. Can. and Dupond v . Mont r eal ( 1978) , ' 3 a

Mont r eal by- l aw pr ohi bi t i ng al l demonst r at i ons i n t he st r eet s and

par ks of t he ci t y f or a speci f i ed per i od of t i me was uphel d as a
r egul at i on of t he use of t he muni ci pal publ i c domai n .

I t i s di f f i cul t t o bel i eve t hat McNei l and Dupond woul d have

been deci ded t he same way by t he Supr eme Cour t of t he 1950 s . For

pr esent pur poses, t he poi nt i s, of cour se, t hat t he val ue of pr ovi nci al

aut onomy over l ocal mat t er s has been hel d t o encompass even speech

and assembl y despi t e t he nat i on- wi de i mpl i cat i ons of speech and

ss Tomko v . Labour Rel at i ons Bd. - ( N. S . ) , [ 1977] 1 S. C. R. 112, at p. 120 ; see

al so Ref er ence r e Quebec Magi st r at e' s Cour t , [ 1965] S . C. R. 772; Dupont v . I ngl i s,

[ 1958] S. C. R. 535 ; Br ooks v . Pavl i ck, [ 1964] S. C. R. 108; Tr embl ay v. Commi ssi on

des r el at i ons de t r avai l du Québec, [ 1967] S. C. R. 697; Jones v . Edmont on School
Tr ust ees, [ 1977] 2 S. C. R. 873; Mi ssi ssauga v . Peel , supr a, f oot not e 20 . Thi s pat t er n

of j udi ci al r est r ai nt i n suppor t of pr ovi nci al power had been est abl i shed by t he Pr i vy

Counci l i n Labour Rel at i ons Bd . ( Sask. ) v . JohnEast l r onWor ks, [ 19491A. C . 134.

sa
Saumur v . Ci t y of Quebec, [ 1953] 2 S. C . R. 299.

70
[ 19571 S. C. R. 285 .

' 1 Ref er ence r e Al ber t a St at ut es, [ 1938] S. C. R . 100.

72
[ 197812 S. C . R. 662.

° a
[ 197812 S. C . R. 770.
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assembl y f or t he democr at i c pr ocess . What ever el se one may say

about t he r ecent deci si ons, t hey ar e cer t ai nl y f avour abl e t o pr ovi nci al

power .

8 . Par at r t ount cy .

The B. N. A . Act says not hi ng expl i ci t about conf l i ct bet ween

f eder al and pr ovi nci al l aws . The Pr i vy Counci l ear l y devel oped t he

r ul e of f eder al par amount cy : i n t he event of conf l i ct t he f eder al l aw

was t o pr evai l . Sur pr i si ngl y, however , t her e wer e onl y a f ew

occasi ons f or t he appl i cat i on of t hi s r ul e by t he Pr i vy Counci l , and

t hei r l or dshi ps never devel oped any j ur i spr udence as t o t he degr ee of

i nconsi st ency whi ch woul d amount t o a conf l i ct whi ch woul d at t r act

t he r ul e . Her e t hen was an oppor t uni t y f or t he cour t t o gi ve ef f ect t o

any cent r al i zi ng pr edi sposi t i ons . Gi ven t he over r i di ng f or ce of

f eder al l aw, a wi de def i ni t i on of i nconsi st ency woul d r esul t i n t he

def eat of pr ovi nci al l aws i n t he same " f i el d" as a f eder al l aw. I n t he

Uni t ed St at es and Aust r al i a t her e ar e many pr ecedent s f or t hi s

cover i ng- t he- f i el d t est of conf l i ct . On t he ot her hand, a nar r ow

def i ni t i on of i nconsi st ency woul d al l ow pr ovi nci al l aws t o sur vi ve so

l ong as t hey di d not expr essl y cont r adi ct t he f eder al l aw. '

The Supr eme Cour t of Canada has not f ol l owed t he cover i ng-

t he- f i el d pr ecedent s of t he Uni t ed St at es and Aust r al i a . I t has not

t aken t he cour se of j udi ci al act i vi sm i n f avour of cent r al power . On

t he cont r ar y, i t has i nsi st ed upon a di r ect cont r adi ct i on bet ween t he

f eder al and pr ovi nci al l aw t o t r i gger t he par amount cy doct r i ne .

Ther e ar e many cases i n whi ch t he cour t has r ef used t o r ender a

pr ovi nci al l aw i noper at i ve f or par amount cy ' 75 and onl y t wo wher e

t he conf l i ct was deemed suf f i ci ent t o r ender t he pr ovi nci al l aw

i noper at i ve . 7s The cases have been descr i bed el sewher e, " but i t i s

per haps wor t h br i ef l y descr i bi ng one case . I n Ross v . Regi st r ar of

Mot or Vehi cl es ( 1973) , ' 8 t he cour t was concer ned wi t h t he ef f ect of a

f eder al Cr i mi nal Code pr ovi si on deal i ng wi t h penal t i es f or dr unk

dr i vi ng and conf er r i ng a di scr et i on on t he sent enci ng cour t t o

pr ohi bi t dr i vi ng on an i nt er mi t t ent basi s- - at such t i mes and pl aces

" For gener al di scussi on, see Pet er W. Hogg, op . ci t . , f oot not e 21, ch . 6.

Ts
The l eadi ng cases ar e Ref er ence r e s . 92( 4) of t he Vehi cl es Act 1957 ( Sask . ) ,

[ 1958] S. C. R. 608; Smi t h v . The Queen, [ 1960] S . C. R. 776; O' Gr ady v . Spar l i ng,

[ 1960] S. C. R. 804; St ephens v . The Queen, [ 1960] S . C. R. 823; Mann v . The Queen,

[ 1966] S. C. R. 238; Ross v . Regi st r ar of Mot or Vehi cl es, [ 1975] 1 S. C. R. 5; Bel l v .

A. - G. P. E. I . , [ 1975] 1 S. C. R. 25 ; Robi nson v . Count r ywi de Fact or s, [ 1978] 1

S. C. R. 753; Const r uct i on Mont cal m v . Commi ssi on du sal ai r e mi ni mum, supr a,

f oot not e 20 .

' s
A. - G. B. C. v . Smi t h, [ 1967] S. C. R. 702; A. - G. Ont . v . Pol i cy- hol der s of

Went wor t h I nsur ance Co . , [ 1969] S. C. R. 779.

" Op . ci t . , f oot not e 21, ch . 6 .

Te Supr a, f oot not e 75 .
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as may be speci f i ed i n t he or der " . I n t he Ross case t hi s power had

been exer ci sed by pr ohi bi t i ng t he def endant " f r om dr i vi ng f or a

per i od of si x mont hs, except Monday t o Fr i day, 9: 00 a. m. t o 5 : 45

p . m. , i n t he cour se of empl oyment and goi ng t o and f r om wor k" .

The quest i on was whet her t he Cr i mi nal Code di scr et i on, as

exempl i f i ed by t he Ross or der , conf l i ct ed wi t h a pr ovi nci al l aw

whi ch aut omat i cal l y suspended t he dr i vi ng l i cence_ of anyone

convi ct ed of dr unk dr i vi ng . The pr ovi ncal l aw had t he ef f ect of

nul l i f yi ng t he spi r i t i f . not t he l et t er of t he car ef ul l y t ai l or ed or der

made under t he Cr i mi nal Code because t he or der obvi ousl y

cont empl at ed t hat t he def endant be f r ee t o dr i ve i n t he per i ods whi ch

wer e exempt f r omt he pr ohi bi t i on . Yet t he Supr eme Cour t of Canada

hel d t hat t he pr ovi nci al l aw was not r ender ed i noper at i ve by

par amount cy . Ross' s l i cence was suspended.

Whi l e t he Ross case i s t he most ext r eme exampl e, many ot her s

coul d be ci t ed t o show t he l engt h t o whi ch t he cour t has been wi l l i ng

t o, go i n suppor t Of pr ovi nci al l aws . " I n t hi s ar ea t he Supr eme Cour t

of Canada has devel oped doct r i ne hi ghl y f avour abl e t o pr ovi nci al

power .

9 . Concl usi on .

My concl usi on i s t hat t he Supr eme Cour t of Canada has

gener al l y adher ed t o t he doct r i ne l ai d down by t he Pr i vy Counci l

pr ecedent s ; and t hat wher e t he cour t has depar t ed f r om t hose

pr ecedent s, or has been wi t hout cl ose pr ecedent s, t he choi ces

bet ween compet i ng l i nes of r easoni ng have f avour ed t he pr ovi nci al

i nt er est at l east as of t en as t hey have f avour ed t he f eder al i nt er est .

Ther e i s no basi s f or t he cl ai m t hat t he cour t has been bi ased i n

f avour of t he f eder al i nt er est i n const i t ut i onal l i t i gat i on .

' s
Supr a, f oot not e 74, but see especi al l y t he deci si ons i n Ref er ence r e s . 92( 4)

of t he Vehi cl es Act 1957 ( Sask) , Smi t h v . The Queen and Mann v . The Queen, supr a,

f oot not e 75 .
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