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Judicial At

A%t fas I

by Jun 2, McConaell and J. David Martin

I ihere is an ascertainable
cormunity standard as to what acts
arc right or wrong—a value systermn
within our society-—is thal standard
shared equally by all elements of
sociely, including judges?
Sociclogical research in the State of
Washington indicates a broad
consensus shared by judges and
other groupsin the community, but yet
there are deviations that possibly are
explained by the educalion, status
and sophistication of judges.

O JUDCES SHARE the commonly
A aceepted moral standards of the
communily, or do their ideas of 1ight
and wrong represent a closed system,
alien to that of the community they are
judging? Are there in fact shared
standards within the community  re-
garding right and wrong, or is there
a hodgepodee of different value sys-
tems operating in cenflict with one
another?
These have been  the
source of much speculation, but few
data are available to provide answers.

questions

In the hope of obtaining evidence rele-
vani to this inquiry, a modest research
project was initiated. A questionnaire
was devised enumerating thirty-five
differcat acts. Of these, some were
crimes, including both felonies and
misdemeanors, some were nol crimes
but torts, and some were merely in
bad taste or antisocial. An altempt was
made to include a wide range of difer-
ent acts varying both in severity and in
quality. The questionnaire was submit-
ted to a group of judges (all the supe-
rior courl judges of the State of Wash-
ington) and three groups of laymen.

The lay groups were members of a
Kiwanis International club in a metro-
politan area of about 25,000: a sample
selected at random from the Spokane,
Washingion, telephone directory: and
a sample of students from Washington
State University. An “alternating ex-
treme” technique, which is described
by J. David Martin and Stnart C.
Dodd in an unpublished manuseript,
Techniques Jor Obteining Ranlkings,
was employed.

Response rates were 95 per cent for
the students and 80 per cent for the Ki-
wanians. The student questionnaires
were distributed and collected person-
ally, while those completed by the Ki-
wanians were distributed personally

g

but returned by mail. The judge’s re-
sponse was 30 per cent and the Spo-
kaue sample, 18 pee cent. Both of these
were conducted entively by mait. These
responses are fairly typical of reported
rates.}

The lay groups were asked to rank
the thirty-five acis in terms of the
amount of guilt the respondent would
feel on being canghi commiting cach
act. This approach. it is believed. pro-
vides insizht into the personal moral
code of the respondent. The question-
naires submitted to the judges were
slightly different. The judges were
asked to state their opinicn as to which
offenses were most sericus, By this de-
vice, a comparison conld be drawn be-
tween the “oflicial” view of the judges
and the personal moral code of the lay-
man.?

The

lengthy to be repreduced here, but a

questionnaire itsell  is  too

1. See Linsky, A4 Fuectoria! Experiment in

Inducing Responses to a Mail Question-
naire, 49 Socrorosy & Scoan Resespen
183 11965), However. it s recognized that
the Spokane sample was biased in faver of
upper- and middle-class groups for two rea-
sons: Nowowners of telepliones were ex-
cluded, and those with Jesser education
probably found the questiounaire oo difti
cult to complete. Al the =tudents in the
survey were enrelled in & business  Jaw
course, Only about one third were business
majors, but it is likely that the subject mat.
ter of the course tended o ex jude stiudents
of the far left. rendering this sample prob-
ably biased slightly to the conservative side.

2. Two mea=ures of judgecitizen agree-
ment were nused, Fnr (3} all agreciment,
the Goodman-Kruskal cocfficirnt gamma was
computed between the judee=" overall order
and those of other group<. See Goodman &
Kruzkal. Measures of Asseciation for Crozs
Classifications. 19 J. A, Star, Ass™~ T3
{19534). For a diseu=<ion i the use of
gamma appropriate for ner-tati=ticians, see
Bratock, Soasr Staiistics 120 119500 or
Freesmax, Evesestawy Arroien Spavisiies
(19641, The ever-all onder wa= computed as
deseribed by J. David Martin in an unpub-
lished manu-cript. Summery Teckaiques jor
Sets of Rankings. Tui= te hinique 1= similar
to the procedure usd teocompute average
tai.
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FPublic Morals

TABLE 1
DATA SUMMARY
Act Judges Kiwanis Spokane Student  Dil- Legal
Rank Rank Rank Rank ference Rank
in Rank

1. Murder 1 1 1 1 0 1
2. Armed robbery 2 2 4 3 2 5
3. Stealing $75 / friend 3 4 3 4 1 10
4. Stealing $75 / stranger 4 5 5 5 1 10
5. Robbing sleeping drunk 5 6 6 8 1 10
6. Small shoplifting 6 7 T 6 3 10
7. Drunk driving 7 10 15 17 10 13
8. Perjury to protect a friend 8 13 14 16 8 2
3. Cheating on income tax 9 9 11 11 2 4
10. Homosexuality (consenting) 10 3 2 2 8 3
11. Adultery 1 12 10 10 1 7
12. Unsafe powermower left

near children 12 15 12 15 3 29
13. Slander 13 14 13 14 1 29
14, Smoking marijuana 14 8 8 12 6 6
15, Careless parking resulting

in injury 15 11 9 7 8 29
16. Setting back speedometer

on car for sale 16 22 25 27 11 18
17. Needling coworker to

hurt him 17 17 20 18 3 29
18. Breaking quarantine 18 26 22 23 8 22
19. Informing on friend who is

tax cheat 19 16 18 9 10 29
20. Running burger stand with-

out license 20 20 19 24 4 18
21, Lying about job error 21 19 17 20 4 29
22. Telling boss about friend's

poor work 22 23 21 19 2 29
23. Wiring without license 23 21 24 25 2 18
24. Refusing lo pay judgment 24 18 16 13 11 29
25. Fistfighting {(willing) 25 28 30 29 4 10
26. Calling host S.0.B. 26 25 27 22 4 29
27, Parking by a fireplug 27 31 28 30 4 18
28. Fishing without license 28 29 29 31 3 18
29. Using obscenities in mixed

company 29 24 23 21 8 18
30. Driving 80 mph in 50 zone 30 32 31 33 3 18
31. Drunk and throwing up at

a parly 31 27 26 26 5 29
32. Being noisily drunk 32 30 32 28 4 29
33. Breaking theater line 33 33 33 32 1 29
34. Driving on lwo beers 34 34 34 34 0 29
35. Jaywalking on quiet street 35 35 35 35 0 18

brief deseription of the acts postulated
and the responses to the acts by the
different groups that were surveyed ap-

pears in Table L.

Hypotheses:

(1) Judges, hecanse of their preoc-
cupation with  the law, Hﬁght Lend
much more than laymen to condemn
any act that is illegal. For example,
they might consider speeding or jay-
wilking more significant than an act
such as needling a coworker just to
hutt him, simply because the former
ave illesal and the latter is not.

(2) Certain eategories of acts with a
colton lllll'lli_l.‘:t_‘, s (‘XLUITIIII'.“‘-, ])]'(Il(‘("
tion of property or protection of per-
st wizht be found 1o he of different

sipnificanee 1o judges than to laymen.

(3) Despite hypotheses one and two,
there would be substantial consensus
among groups.

Results:

The first two hypotheses do not fare
well. A glance at the rankings in Table
I shows that in most instances judges
view illegal but nonetheless inolfensive
acis in about the same light as do lay-
men.

Morum'{,‘r, no diserete functional eat-
egories—such as prolection of prop-
erty or prolection of persons—were
found in which judges and lay groups
differed markedly. As will be explained
later. there were categories of differ-
¢hnees, ]H.ll lhl_‘. COmnan l]('||(ﬂ|lillﬂll1|‘ﬁ
of these categories were more subile
and more related to thought processes

than to objective classifications. Hence,
hypotheses one and two are rejected.

After examining Table I, it would
seem fair to say that on the whole the
differences found hetween the groups
are not great. A difference of five rank-
inzs between the judges and one other
eroup was chosen arbitrarily as indi-
cating a significant difference. It
should be noted that these data show
only a ranking and do not establish the
intensity of feeling among the groups.
It is conceivable, although not at all
likely, that judgzes feel more strongly
about all acts than do other groups.
The incidence of differences in ranking
were: 0 to 4 ranks, 24; 5 to 9 ranks,
7: 10 or 11 ranks, 4.

Especially striking is the similarity
of response relating to those crimes
against person and property that are
probably the major concern of both
citizen and judge—murder, armed rob-
bery and larceny. There is found to be
a similar consensus as lo most minor
regulatory law with which the citizen
is most concerned, such as speeding,
fishing without a license and parking
by a fire plug.

Thus, the third hypothesis receives
qualified support. There is a substan-
tial
polled. Agreement with the judges is

consensus among the groups
areatest for Kiwanis members, next
greatest for the Spokane group and
smallest for students.® All groups agree
with the judges more than they agree
with an artificial neasure of “legal se-
verity” based on the maximum punish-

ment for each act under Washington

state law. Indications are that the
judges”  “law-in-fact”  agrees with
public sentiment better  than  does

“book law”.

In summary, it may be said, subject
to qualification, that in a broad sense
there does seem 1o be a coherent set of
moral standards shared by judge and
layman alike, The qualifications are
two. First, the respondents are over

A Colunm 5 of Table T shows the difler-
ence in rank as to each of the thirty-live acts.
The values of gamma (a measure of associae
tiond hetween judges and the varions other
groups were: judges-Kiwanians, 825 jrndlpes
Spokane sample, 070 judpesstudents, 1
The gamma between judges and “legal sever-
ity” was .50,
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middle class, although a few may be
upper elass and some of the Spokane
group might be lower class. Differences
might be greater if a clearly lower-
class sample were included. Second,
there are a number of areas in which
the duta do show substantial differ-
ences in allitude between groups.

We {feel that the nature of the cate-
gories in which important diflerences
between judges and laymen are found
constitute the most significant findings
of the inquiry. Most of these differ-
ences were unanticipated. A discussion
of these, perhaps our most interesting
findings, follows.

Crimes Without Victims

There has been much discussion
in the recent lilerature concerning
“crimes  without vietims™,  especially
whether these acts ought to he crimes
al all.! Examples include practically
all sex erimes that consist of acts comn-
mitted between {reely consenting adults,
the illegal use of drugs, and abortion.

Most crimes are condemned because
they result in injury or a probability
of injury to others. Crimes without vic-
tims usually do not result in injury or
even the probability of injury. They
are crimes because they are defined as
crimes, and they are defined as crimes
because of social convention.

The erimes included in Table II are
“erimes without victims™, although
one, use of obscenity, is not ordinarily
so categorized merely because it ravely
is considered at all. This is because it
is not oflen prosccuted and is lightly
penalized on the few occasions when
prosecution occurs.

In each instance of “crimes without
victims” except for one, adultery. the
judees rank the offense as significantly
less important than do most other
groups. The judges seem more con-
cerned with actual harm and less with
deviance from accepted mores or tradi-
tions. In the case of adultery, the
judges might be influenced by their ex-
perience in divorce courts. Perhaps
adultery is not properly classified
among “crimes without victims”, be-
cause the spouse of the adulterer is
surely an injured party.

| IFAY SR Sy

“CRIMES WITHOUT VICTHMIS"

(Rank 1, most scvere;

Rank 35, least seveie)

Act Judges Kiwanis  Spokane  Studenls
Mail Poll
Homosexuality (consenting) 10 3 2 2
Smoking marijuana 14 8 8 12
Using obscenities in mixed company 29 24 23 21
Adultery 11 12 10 10
TAELE 1l
INTENTIONAL, “POTENTIALLY" HARMFUL ACTS, WHERE
HARM MAY NOT FOLLOW
(Rank 1, most severe; Rank 35, least severe)
Act Judges Kiwanis Spokane  Students
Mail Poll
Drunk driving 7 10 15 17
Setting back speedometer 16 22 2b 27
Breaking quarantine 18 26 22 23
Fistfighting (both parties willing to fight) 25 28 30 29

It should be noted that a noncrimi-
nal act, “drunk and throwing up at a
party”, demonstrates the same forces
at work. Although not actually illegal,
this act is obviously contrary to pre-
vailing mores, yet there is no victim.
Consistent  with our other findings,
judges rated this most tolerantly, stu-
dents and the Spokane poll least
(Table I, Item 31), with a difference in
ranking of five. This is consistent with
the finding that the judges are rela-
tively more concerned with real harm
than with violations of mores or tradi-
lions.

It should be noted that ordinarily,,

and perhaps contrary to what might be
expected, the students are the group
most concerned with upholding mores
and tradition and consequently less
concerned with actual harm. The stu-
dents’ response to the use of marijuana
is a special case. Use of marijuana is
fairly common among students, but it
is certainly not common among any of
the other groups polled. Thus, student
experience is atypical, and this is re-
flected in their ranking.

Intentional Acts
Not Necessarily Harmful

Another category of acts may be de-
tected that have a diflerent common
denominator. This is a group of inten-
tional acts that may not result in harm,
for example, setting back a speedome-

s S —— it s S ——

ter in a car for sale, but carry a poten-
tial for harm—in this instance. be-
cause a purchaser may pay too hich a
price. Judges, relative to others, tend
to condemn these acls, evidently seeing
them as the direct cause of serious
harm. Other groups evidently tend to
view these acts as more neutral. per-
haps guessing that usually they will not
cause serious harm. These acls are set
out in Table I11.

Creater concern with cause than el-
fect on the part of the judges may ex-
plain the differences in ranking. The
judges may be influenced more by the
fact of an intentional and wrongful act
being committed; the other  eroups
may be influenced more by the resull,
which is usually that serious harm does
not result.

This analysis is complementary 1o
another finding, that judges seem more
tolerant than the other groups when
wrongful intent is not present but in-
jury does result, the opposite of the sit-
vation just described. This appears 1o
be demonstrated by the fact that in
ranking the one act included in our
questionnaire in which neglizence re-
sults in an injury, “parking a car care-
lessly, which injures someone” (Table
I, Item 15), other groups are more se-

4, Rooney & Gibbons. Social Reactions to
Crimes Without Victims, 13 Sociar Pron-
LeMs 400 (1906) ; Scuur, Cristes WitnouT
Vicrivis (1963).
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vere in their ranking than the judges.
The students are very tough indeed on
this negligent act, ranking it seventh:
the judges ranked the same act fif-
teenth.  Again, this may suggest that
the other groups are more impressed
by results. the judges by cause. The
cause here being unintended, the judzes
assume a lolerant posture.

Cther Differences

Adherence to the law is not always a
simple problem in which the only con-
sideration is one’s own convenience or
inconvenience in doing so. Often other
values conflict with that of vespeet for
the law. Qur questionnaire contained
two instances in which this
case. In Doth, the interest placed in

was Lhe

conflict with the law was that of per-

sonal friendship, and in both cases the
differences in response between groups
was significant.

Judges are markedly intolerant of
perjury, while all of the other groups
are substantially more tolerant of per-
jury, at least to protect a friend, with
the students differing from the judges
by eight rankings. Of course. judges
are in a betler position to witness the
baleful effeets of perjury, which, aflter
all, might conviet the innocent or free
the guilty and. at least, greatly compli-
cale the administration of justice.

These findings sngeest that students
feel the demands of personal friendship
more .-‘il'ul!:d_\' than the demands of the
law, as compared with other gronps.
This seems borne oul when we take an-
situation, informing

other upon  a

TABLE 'V

THE LAW AS OPPOSED TO FRIENDSHIP
(Rank 1, most severe; Rank 35, least severe)

Act

Perjury to protect friend

Informing on friend who is cheating on his

income tax

Judges  Kiwanis  Spckane  Studenis
Mail Poll
8 13 14 16
16 18 9

friend. Students feel this act is much
more Dblameworthy than do
groups. while judges, responding more
to the demands of the law, believe in-
forming to be much less blameworthy.

While not directly related to this dis-
cussion, it is convenient to mention

other

here one surprise: Judges feel much
less strongly than other groups toward
failure to pay a judement. The other
aroups evidently view this act as welsh-
ing on a just debt, while judgzes recog-
nize that other factors—such as inabil-
ity to pay, having an appeal in prog-
ress or natural and even justified re-
sentment at losing a doubtful decision
—may enter into the equation. Only
one other act showed as great a differ-
ence in view as this,

One cannot help observing that, ex-
cept for the students, the order in
which the groups respond is also an
order of sociceconomic class hased on
occupation. The judges are the highest
status group. The Kiwanians, being
businessmen with some professional
men, are next. The Spokane poll would
be the lowest in status of the adult
groups.

Interpretations

How might this order be explained?
We suggest that certain influences are
more characteristically present among
higher than among lower socioeco-
nomic classes and that these influences
favor the development of tolerance and
“reasonableness” (as exemplified by
placing more emphasis on causes than
on results). Among these influences
arve such advantages as a high level of
education, apportunities for varied and
broadening  experience, employment
situations permitling excreise of discre-
tion and responsibility, and the oppor-
tunity for a stimulating social life.

Other

that members of lower sociocconomic

studies  have  demonstrated
clusses, |nvkin:_* the i!t|\:l!lhl;:t‘.5 ol these
influences, tend to be rather low in tol-
erance and in what we loosely call
“reasonableness™ 5 Our study  sulfers
from not having much, if any, vepre-
from lower-class

sentalion clearly

5 See Colien & lodpes, Lowwer-Blize Col-
lar Cluss Chargeterisies, 100 Soaarn Pros-
Liss 305 (19n3).



groups. Nonetheless, there are un-
doubtedly class differences among the
adult groups in our survey, and we be-
lieve these class differences may ex-
plain the ordering of the adult groups.
The order of the groups is in the diree-
tion that would be expected, ie., the
higher the sociccconomic status of the
aroup, the greater the degree of toler-
ance and “reasonablencss™ evidenced
in the response to the questionnaire.
As a tentative explanation for the
differenees in these
groups, it scems possible that differ-
ences in outlook may well be related to

differences in exposure to the influ-

response  among

ences described above.

Many of these same considerations
may explain the extreme ranking of
the students. Because of their age
(mostly 20 years in our sample) they
have not had the opportunity to absorb
broad experience or exercise much re-

TABLE V

FAILURE TO PAY JUDGMENT
(Rank 1, most severe; Rank 35, least severe)

Act

Refusal to pay judgment

Judges Kiwanis  Spokane  Students
Mail Poll
24 18 16 13

sponsibility. The students polled were
mainly sophomores, and it might be
expected that they have on the average
more education than the Spokane
group but less than the Kiwanians.
Certainly less than the judges. The
greater experience and maturity of the
respondents in the Spokane poll con-
ceivably produced greater tolerance
and “reasonubleness” than the some-
what more education but less experi-
ence among the students. As a guess, it
would appear that age is an important
variable in the development of these
qualities. If, as we believe, broad ex-

perience and responsibility arve key fac-
tors in the development of tolerance
and “reasonalleness”, it is not surpris-
ing that the students are found at the
opposite pole from the judges.

At any rale, these suppositions scem
a reasonable explanation of the data
until further investigation sheds more
light.

(Avrnonrs’ ~ore: The research on which
this article is based was supported by a
grant from the Bureau of Economic and
Business Research of Washington State Uni-
versity, whose assistance is gratefully ac-
knowledged.)

Calendar of Association Meetings

St. Louis, Missouri

New York, New York

and London, England*
San Francisco, California
Washington, D. C.

Atlanta, Georgia

Annual
August 10-14, 1970
July 5-7, 1971
July 14-20, 1971
August 14-17, 1972
August 6-9, 1973
Midyear

February 17-24, 1970

(Meetings at Regency Hyatt House and Marriott Motor Hotel. Admini-
stration Committee, February 17 and 18; Budget Committee, February
18; Board of Governors, February 19 and 20; Committees, Sections and
other group meelings, February 20-22; House of Delegates, February

23 and 24.)

Chicago, lllinois
New Orleans, Louisiana
Cleveland, Ohio
Houston, Texas

Washington, D. C. (Mayflower Hotel)

Spring, 1970

February 4-9, 1971
February 3-8, 1972
February 7-13, 1973
February 1-5, 1974

May 19-23, 1970

(Budget Committee, May 19-21; Administration Committee May 20-21;
Board of Governors, May 22-23.)

* — The Board of Governors on October 16, 1969, adopted a revised priority policy
with respect to the assignment of accommodations for the 1971 Annual Meeting in
London. This policy appears on page 1169 of this issue.
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