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LAW, POLI TI CS ANDTHE MANI TOBA SCHOOL

I JESTI ®N:

SUPREME COURT AND PRI VY COUNCI L

Gor don Bal e*
Ki ngst on

The 1896 el ect i on, usher i ng i n t he Laur i er er a, was pr of oundl y i nf l uenced by t wo

Mani t oba School cases deci ded i n di r ect l y conf l i ct i ng ways by t he Supr eme
Cour t of Canada and t he Pr i vy Counci l . The Supr eme Cour t i n t he Bar r et t case

gave a r easonabl e i nt er pr et at i on t o t he denomi nat i onal school r i ght s guar ant eed
by t he const i t ut i on . However , t he nar r ow i nt er pr et at i on by t he Pr i vy Counci l so
t r i vi al i zed t he pr ot ect i on t hat i t must be r egar ded as an amendment t o our

const i t ut i on . The aut hor cont ends t hat t hi s Pr i vy Counci l case r epr esent s t he
most unf or t unat e of al l j udi ci al amendment s because of i t s del et er i ous i mpact
upon Canadi an uni t y . The amendment nur t ur ed t he gr owt h of pol i t i cal separ at -

i sm i n Quebec by causi ng Fr ench Canadi ans t o bel i eve t hat onl y wi t hi n Quebec
woul d t hei r cul t ur al r i ght s be pr ot ect ed. Fr anco- Mani t obans wer e so di si l l u-

si oned t hat al most ni net y year s el apsed bef or e Mani t oba' s Of f i ci al Language Act
of 1890, a , cl ear l y unconst i t ut i onal st at ut e, was chal l enged i n t he Supr eme Cour t .
The Supr eme Cour t i t sel f was adver sel y af f ect ed and ceased t o conf r ont i ssues

ar i si ng under sect i on 93 of t he Const i t ut i on Act , 1867 i n t he uni t ed way, i ni t i al l y

exempl i f i ed by t he Bar r et t case . The aut hor - occasi onal l y uses bi ogr aphi cal mat e-
r i al i n an at t empt t o under st and t he f act or s i nf l uenci ng t he j udi ci al deci si ons .

L' él ect i on de 1896, qui i naugur a l ' èr e de Laur i er , a ét é pr of ondément i nf l uencée
par deux af f ai r es concer nant l a quest i on scol ai r e au Mani t oba, af f ai r es qui f ur ent
déci dées de f açon t ot al ement di f f ér ent e par l a Cour supr ême du Canada et par l e

* Gor don Bal e, of t he Facul t y of Law, Queen' s Uni ver si t y, Ki ngst on, Ont ar i o . The aut hor
gr at ef ul l y acknowl edges t he ki nd and gener ous assi st ance of Pr of essor s J . Mur r ay Beck,
Wi l bur F. Bowker , Lovel l C. Cl ar k and Ri char d G. Pr est on whose comment s cont r i but ed
t o t he hi st or i cal accur acy of t he paper . I wi sh al so t o t hank t he School of Law, Duke
Uni ver si t y, Dur ham, N. C. f or maki ng r esear ch f aci l i t i es avai l abl e t o me and f or t he
edi t i ng assi st ance of Rebecca Or l i ch .



462 LA REVUE DU BARREAU CANADI EN

	

[ Vol . 63

Consei l pr i vé . La Cour supr ême donna, dans l ' af f ai r e Bar r et t , une i nt er pr ét at i on
r ai sonnabl e des dr oi t s de l ' écol e conf essi onnel l e gar ant i s par l a const i t ut i on,

mai s l e sens r est r ei nt que l eur at t r i bua l e Consei l pr i vé r endi t l eur pr ot ect i on si

dér i soi r e que cet t e déci si on doi t êt r e consi dér ée comme une modi f i cat i on de l a

const i t ut i on . Sel on l a t hèse de l ' aut eur , cet t e déci si on di t Consei l pr i vé, par

l ' ef f et néf ast e qu' el l e eut sur l ' uni t é nat i onal e du Canada, r epr ésent e l a modi f i ca-

t i on j udi ci ai r e l a pl us mal heur euse qui ai t j amai s ét é f ai t e . Cet t e modi f i cat i on a

ent r et enu l e dével oppement du sépar at i sme pol i t i que ai t Québec en f ai sant cr oi r e

aux Canadi ens f r ançai s que l eur s dr oi t s cul t ur el s ne ser ai ent pr ot égés qu' à l ' i nt er i eur

du Québec . La décept i on des Canadi ensf r ançai s du Mani t oba f ut si gr ande qu' i l

l eur f al l ut pr ès de quat r e- vi ngt - di x ar t s pour cont est er devant l a Cour supr ême di t

Canada l a l oi sur l es l angues of f i ci el l es di t Mani t oba, l oi qui est mani f est ement

i nconst i t ut i onnel l e . La Cour supr ême el l e- même en subi t l a mauvai se i nf l uence

et cessa de déci der des quest i ons concer nant l ' ar t i cl e 93 de l a l oi const i t ut i onnel l e

de 1867 dans l a l i gne d' uni f i cat i on i ndi quée pour l a pr emi èr e f oi s par l ' af f ai r e

Bar r et t . L' aut eur r ecour t par f oi s à des dét ai l s bi ogr aphi ques pour t ent er de sai si r

l es f act eur s qui i nf l uencèr ent l es j ugement s .

I nt r oduct i on

I n t he l ast decade of t he ni net eent h cent ur y, t he Mani t oba School Ques-

t i on became one of t he most domi nant and di vi si ve i ssues ever t o chal -

l enge t he Canadi an nat i on . The f ocus of t hi s paper wi l l be on t wo cases of

gr eat i mpor t ance, Bar r et t v . Ci t y of Wi nni peg' and I n Re Cer t ai n St at ut es

of t he Pr ovi nce of Mani t oba Rel at i ng t o Educat i on, '- whi ch ar ose out of

t hat cont r over sy . Bot h cases i nvol ved t he denomi nat i onal educat i onal

r i ght s of t he Roman Cat hol i c mi nor i t y i n Mani t oba, but mor e was at i ssue

t han whet her maj or i t y r ul e was t o pr evai l over mi nor i t y r i ght s . At t he

hear t of t he cont r over sy was a conf l i ct about t he essent i al nat ur e of t he

Canadi an nat i on . The Mani t oba l egi sl at i on of 1890 r epr esent ed a concer t -

ed ef f or t by t he gover nment t o deny t he cul t ur al and l i ngui st i c dual i t y of

Canada out si de Quebec by pur sui ng a pol i cy of assi mi l at i on or f or ced

conf or mi t y of t he Fr ench Canadi an . Thi s r ej ect i on of t he Conf eder at i on

i deal of uni t y was t o have unf or t unat e l ong- t er mr eper cussi ons i n causi ng

Fr ench Canadi ans t o quest i on t he val i di t y of Conf eder at i on i t sel f - a

quest i oni ng whi ch cont i nues t o t hi s day .

The adver se i mpact on Canadi an uni t y caused by Mani t oba' s opt i ng

i n 1890 f or homogeneous nat i onal i smwoul d i n i t sel f make t he t wo cases

ar i si ng out of t he l egi sl at i on wor t hy of st udy . However , t her e ar e sever al

addi t i onal r easons f or consi der i ng t hese cases . One i s t hat t hei r combi ned

ef f ect was a si gni f i cant f act or i n def eat i ng t he Conser vat i ve f eder al gov-

er nment i n 1896 and i n usher i ng i n t he Laur i er er a . We have become

1 ( 1891) , 19 S. C. R. 374, r ev' d [ 1892] A. C . 445 ( P. C. ) .
z ( 1894) , 22 S . C . R. 577 r ev' d sub nom. Br ophy v . At t or ney- Gener al of Mani t oba,

[ 1895] A. C . 202 ( P. C. ) .
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accust omed t o t he i mpor t ance at t ached t o t he Pat r i at i on Ref er ence, 3 but

i t s pol i t i cal i mpact cannot be compar ed t o t he expl osi on set of f by t hese

t wo cases . The cases t hus mer i t st udy because t hey show l aw and pol i t i cs

i nt er act i ng, i n a ver y dr amat i c way .

The cases ar e al so i mpor t ant i n any at t empt t o r eassess whet her

Canada was benef i t ed or har med by appeal s t o t he Judi ci al Commi t t ee of

t he Pr i vy Counci l . I n t he l ast t wo decades, a f ew schol ar s have l ooked

mor e ki ndl y upon t he Pr i vy Counci l ' s i nt er pr et at i on of our const i t ut i on .

Al an C. Cai r ns has cont ended t hat t he Pr i vy Counci l exer t ed " a posi t i ve

i nf l uence i n t he evol ut i on of Canadi an f eder al i sm" t hr ough " t he i nj ec-

t i on of a decent r al i zi ng i mpul se i nt o a const i t ut i onal st r uct ur e t oo cent r al -

i st f or t he di ver si t y i t had t o cont ai n" . a The t hesi s t hat t he Pr i vy Counci l ' s

i nt er pr et at i on i s t o be appr oved si mpl y because i t r esponded t o t he f or ces

of r egi onal i smi s not compel l i ng . Regi onal di ver si t y, i ncl udi ng Quebec' s

cul t ur al , l i ngui st i c and l egal di f f er ences, coul d have been accommodat ed

by r ecogni zi ng a wi de ar ea of concur r ent j ur i sdi ct i on . Such j udi ci al i nt er -

pr et at i on woul d have been mor e f ai t hf ul t o t he const i t ut i on and woul d not

have r ender ed t he f eder al gover nment i mpot ent t o cope wi t h t he Gr eat

Depr essi on . Ther e was no need t o emascul at e t he f eder al gener al power

and t he t r ade and commer ce power by const r ui ng " pr oper t y and ci vi l

r i ght s" - t o be a t r ump car d . Fur t her mor e, i f t he const i t ut i on had r equi r ed

amendment , i t shoul d have been i ni t i at ed i n t he pr oper way i n Canada

r at her t han under t he gui se of pat ent l y mani pul at i ve i nt er pr et at i ons

Al t hough Cai r ns has not ed t hat t he member s of t he Pr i vy Counci l

wer e " pol i cy maker s wi t hout t he necessar y t ool s of under st andi ng" , 6 he

never t hel ess specul at ed t hat " mor e f avour abl e eval uat i ons of t he Judi ci al

Commi t t ee wi l l begi n t o appear " . 7 1 doubt t hi s, but , i n any event , t he

schol ar l y cr i t i ci sm of Pr i vy Counci l deci si ons by per sons such as Bor a

Laski n and Fr ank Scot t wi l l r emai n i mpor t ant and val i d . The maj or pur -

pose of t hi s ar t i cl e i s t o show t hat i n t he Bar r et t case, t he Pr i vy Counci l

3 [ 198111 S. C. R. 754, ( 1981) , 125 D. L . R. ( 3d) 1 .

4Al an C. Cai r ns, The Judi ci al Commi t t ee and I t s Cr i t i cs ( 1971) , 4 Can. J . Pol . Sc .

301, at p . 323 . G. P. Br owne, The Judi ci al Commi t t ee and The Br i t i sh Nor t h Amer i ca Act

( 1967) cont ended t hat t he al most uni ver sal cr i t i ci smof t he Pr i vy Counci l ' s const r uct i on of

t he B. N. A. Act was mi sconcei ved and ar gued t hat i t s const r uct i on was consi st ent and

t ext ual l y j ust i f i abl e . The book' s def ence of t he Pr i vy Counci l gener al l y r ecei ved unf avour abl e

r evi ew, e . g . , E. R. Al exander ( 1967) , 17 U. T . L . J . 371 and D. Gi bson ( 1968) , 46 Can .

Bar Rev . 153 . But see P. Bl ache ( 1968) , 6 Al ber t a L. Rev . 146 .

5 Bor a Laski n, Peace, Or der and Good Gover nment Re- Exami ned ( 1947) , 25 Can .

Bar Rev . 1054, at p . 1086 sai d : " My exami nat i on of t he cases deal i ng wi t h - t he Domi n-

i on' s gener al power does not i ndi cat e any i nevi t abi l i t y i n t he maki ng of par t i cul ar deci

si ons; i f anyt hi ng, i t i ndi cat es consci ous and del i ber at e choi ce of a pol i cy whi ch can onl y

wi t h di f f i cul t y be r epr esent ed as or di nar y j udi ci al t echni ques" .

6 Loc . ci t . , f oot not e 4, at p. 330 .

I bi d. , at p . 332 .



THE CANADI AN BAR REVI EW [ Vol . 63

r ender ed a gr eat di sser vi ce t o Canada . Had i t not r ever sed t he deci si on of

t he Supr eme Cour t of Canada, Canada mi ght t oday be a mor e uni t ed

count r y . Whi l e t he i mpor t ance of a si ngl e deci si on shoul d not be exagger -

at ed, t he moder n concept i on of Canadi an uni t y espoused by t he Supr eme

Cour t mi ght have pr ovi ded a beacon t o gui de ot her cour t s and Canadi ans

gener al l y t owar ds a bet t er accommodat i on of our bi l i ngual and bi cul t ur al

r oot s .

My obj ect i ve i s not t o cr i t i ci ze t he Pr i vy Counci l but t o emphasi ze
t hat t her e i s r eal benef i t t o be gai ned by l ooki ng at cer t ai n Supr eme Cour t
of Canada deci si ons, i ncl udi ng t hose whi ch wer e r ever sed by t he Pr i vy

Counci l . The Supr eme Cour t of Canada, af t er bei ng f r eed i n 1949 f r om

t he domi nat i on of t he Pr i vy Counci l , has gr adual l y unshackl ed i t sel f f r om

al l bi ndi ng pr ecedent . Thus our Supr eme Cour t can now pr ef er i t s own

deci si ons t o t hose of t he Pr i vy Counci l . Thi s i s an at t i t ude whi ch t he

Supr eme Cour t shoul d be encour aged t o adopt . Yet counsel appear r el uc-
t ant t o ci t e Supr eme Cour t deci si ons whi ch wer e appeal ed, i ncl udi ng even
t hose af f i r med by t he Pr i vy Counci l . ' Such r el uct ance i ndi cat es t hat l aw-

yer s become pr i soner s t o const r uct s such as pr ecedent and st ar e deci si s .

We have f ai l ed t o adj ust t o t he new si t uat i on . I t i s now per mi ssi bl e t o ci t e

as per suasi ve aut hor i t y deci si ons of our Supr eme Cour t whi ch wer e over -

r ul ed by t he Pr i vy Counci l . The over r ul i ng i s a st r i ke agai nst t he case but

does not mean t hat t he deci si on may not i n t he end pr evai l . Ther e i s a r i ch

j ur i spr udence whi ch shoul d be car ef ul l y r eassessed .

I n an at t empt t o under st and what caused a j udge t o r ender a par t i cu-

l ar deci si on, r esor t wi l l occasi onal l y be made t o hi s backgr ound . Thi s i s

admi t t edl y specul at i ve, but i t i s i mpor t ant t o r ecogni ze t he si gni f i cance of

t he psychol ogi cal make- up of t he j udge . We ar e al l capt i ves of our own

par t i cul ar bi ogr aphi es, and j udges shar e t hi s basi c phenomenon wi t h t he

r est of us . Most j udges at t empt t o be i mpar t i al , but t hey can assess event s

onl y wi t h t hei r own i nt el l ect . Benj ami n Car dozo sai d of j udges : 9

Al l t hei r l i ves, f or ces whi ch t hey do not r ecogni ze and cannot name, have been

t uggi ng at t hem- i nher i t ed i nst i nct s, t r adi t i onal bel i ef s, acqui r ed convi ct i ons ; and

t he r esul t ant i s an out l ook on l i f e, a concept i on of soci al needs, a sense i n James' s

phr ase of t he " t ot al push and pr essur e of t he cosmos, " whi ch, when r easons ar e

ni cel y bal anced, must det er mi ne wher e choi ce shal l f al l .

' I n Reci pr ocal Tax I mmuni t y i n a Feder at i on - Sect i on 125 of t he Const i t ut i on

Act , 1867 and t he Pr oposed Feder al Tax on Expor t ed Nat ur al Gas ( 1983) , 61 Can . Bar

Rev . 652, at p . 658. 1 ar gued t hat t he maj or i t y j udgment s of t he Supr eme Cour t of Canada

shoul d have been used t o cl ar i f y t he ambi guous af f i r mi ng j udgment of t he Pr i vy Counci l
i n t he JohnnY Wal ker - case . At p . 681, I st at ed : " Canadi an cour t s shoul d sur el y st op
genuf l ect i ng t o t he Pr i vy Counci l or , at l east , i f t he af f i r mi ng Pr i vy Counci l opi ni on i s

ambi guous, t he Supr eme Cour t of Canada j udgment s shoul d be consul t ed and t he i nt er pr e-

t at i on whi ch i s consi st ent wi t h t he maj or i t y deci si ons shoul d be pr ef er r ed" .

9 Benj ami n N. Car dozo, The Nat ur e of t he Judi ci al Pr ocess ( 1921) , p . 12 .



1985]

	

The Mani t oba School Quest i on

	

46 5

Judges do oper at e wi t hi n i nst i t ut i onal and pr of essi onal const r ai nt s .
Aj udge t akes an oat h t o uphol d t he l aw; ' ° t hus, he i s obl i ged t o f ol l ow t he
di ct at es of t he l aw i n deci di ng bet ween opposi ng l i t i gant s . He i s al so a

pr oduct of pr of essi onal t r ai ni ng whi ch st r esses t he i mpor t ance of st ar e
deci si s and of sound r easoni ng i n t he det er mi nat i on of di sput es - . Howev-

er , r ul es and pr i nci pl es pr ovi de wi de scope f or j udi ci al di scr et i on . Ther e

i s an open t ext ur e t o t he l aw: anal yt i cal j ur i spr udence may sol ve some

pr obl ems, but t her e ar e l i mi t s t o l egal l ogi c . Ther e may be t wo equal l y

per suasi ve l i nes of common l aw aut hor i t y or t wo equal l y r easonabl e

i nt er pr et at i ons of an or di nar y st at ut e or of t he const i t ut i on . I t i s i n t hese
har d cases t hat backgr ound, t r ai ni ng, l i f e exper i ence and basi c i ndi vi dual

phi l osophy wi l l be of cr i t i cal i mpor t ance .

The need f or a j udi ci ar y whi ch i s wi del y r epr esent at i ve of i nf or med

Canadi an opi ni on" has been enhanced by t he Canadi an Char t er of Ri ght s
and Fr eedoms . ' ? The r i ght s and f r eedoms ar e necessar i l y enunci at ed i n
ver y gener al l anguage and ar e not absol ut e because sect i on I expr essl y

per mi t s such r easonabl e l i mi t s " as can be demonst r abl y j ust i f i ed i n a f r ee

and democr at i c soci et y" . To det er mi ne t he subst ance and per mi ssi bl e

l i mi t at i ons of t hese guar ant eed r i ght s and f r eedoms wi l l i nvol ve t he cour t s

i n i ssues of a soci al , economi c and pol i t i cal nat ur e whi ch wi l l enhance t he

si gni f i cance of t he backgr ound of t he j udges and f ocus at t ent i on upon t he

i mpor t ance of t he j udi ci al sel ect i on pr ocess . For si mi l ar r easons I bel i eve

i t i s usef ul t o exami ne t he backgr ounds of t he j udges i n t he t wo Mani t oba

cases, f or i n t hese cases t he cour t s wer e conf r ont ed wi t h i mpor t ant soci al

and pol i t i cal i ssues .

The Mani t oba School cases gr aphi cal l y i l l ust r at e t he def i ci enci es of

t he Pr i vy Counci l ' s f or mal i st i c j udgment st yl e whi ch was based on t he

i dea t hat t he t r ue meani ng of t he const i t ut i on wi l l emer ge by si mpl y

appl yi ng sound canons of const r uct i on . Thi s f or mal i sm gi ves j udges a

Pr omet hean capaci t y t o t r ansf or m t he l aw i n accor dance wi t h t hei r own

desi gn by pi cki ng and choosi ng among conf l i ct i ng canons of const r uc-
t i ons . By conceal i ng pol i cy deci si ons behi nd a f açade of l i t er al i sm, a
j udge r educes hi s publ i c account abi l i t y . The cases t hus show t he need f or
f unct i onal j udgment s i n whi ch t he j udge st at es t he compet i ng i ssues, r ul es
and pr i nci pl es, di scusses t hei r r el at i ve advant ages and di sadvant ages, and
gi ves à r easoned expl anat i on of why one r ul e or pr i nci pl e i s pr ef er abl e t o
i t s compet i t or s . Ther e ar e t wo i mpor t ant advant ages t o t he f unct i onal

i ° Supr eme Cour t Act , R. S . C. 1970, c . S- 19, s . 10, set s out t he oat h of of f i ce whi ch a

j udge, must t ake .

~~ S . Shet r eet , On Assessi ng t he Rol e of Cour t s i n Soci et y ( 1980) , 10 Mani t obaLT

355, at p . 391 says : " A si mi l ar pr obl emof non- r epr esent at i ve j udi ci ar y exi st s i n Canada

as wel l , but has not as yet been a subj ect of publ i c debat e nor of a si gni f i cant academi c

anal ysi s" .

" Par t I , Const i t ut i on Act , 1982, Schedul e B, Canada Act 1982, 1982 c . l l ( U. K. ) .
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st yl e of j udgment . One i s t hat i t di scl oses mor e i nf or mat i on about t he
deci si on- maki ng pr ocess and t hus per mi t s and encour ages mor e i nt el l i -
gent debat e about t he mer i t s of t he deci si on . Anot her i s t hat a j udge who
consci ent i ousl y set s out t he compet i ng r ul es and i ssues and di scusses t hei r
r el at i ve mer i t s wi l l be mor e l i kel y t o keep a cl oser r ei n on per sonal bi ases
and pr ej udi ces .

Ther e i s one f i nal r eason why t he Mani t oba School cases war r ant
st udy at t hi s t i me : t hey i nvol ve t he onl y expl i ci t pr ot ect i on f or a f unda-
ment al f r eedomcont ai ned i n t he Const i t ut i on Act , 1867' 3 and t he Mani t o
ba Act , 1870" asi de f r omt he l anguage guar ant ee . I t i s i mpor t ant t o see
how maj or i t ar i ani sm can pr evai l over const i t ut i onal l y pr ot ect ed mi nor -
i t ar i ani sm even wi t hout t he l egi sl at i ve over r i de whi ch i s cont ai ned i n
sect i on 33 of t he Char t er . ' 5 I n t hi s t i me of const i t ut i onal r enewal , we
shoul d heed Pr of essor Lovel l Cl ar k' s advi ce, gi ven i n 1968, t hat " En-
gl i sh Canadi ans woul d do wel l t o r ef l ect upon t he r easons f or t hei r past
f ai l ur e t o l i ve up t o sol emn commi t ment s embodi ed i n t he exi st i ng

const i t ut i on" . ' 6

I . Hi st or i cal Set t i ng - Mani t oba

Conf eder at i on of 1867 st r et ched onl y f r om t he At l ant i c t o Lake Super i or ,
but t he vi si on of a t r anscont i nent al nat i on was cl ear l y enunci at ed i n

sect i on 146 of t he Const i t ut i on Act , 1867 i n i t s pr ovi si on f or t he admi s-

si on of Newf oundl and, Pr i nce Edwar d I sl and, Br i t i sh Col umbi a, Ruper t ' s
Land and t he Nor t h- west er n Ter r i t or y i nt o t he uni on . The dr eam of a
domi ni on st r et chi ng f r om sea t o sea was t hr eat ened by t he west war d
expansi on of t he Uni t ed St at es and i t s pur chase of Al aska f r omRussi a i n
1867, and Si r John A. Macdonal d appr eci at ed t hat cont i nui ng t o haggl e
wi t h t he Hudson' s Bay Company j eopar di zed t he Canadi an t r anscont i -
nent al dr eam. I n 1869, Geor ge- Et i enne Car t i er and Wi l l i amMcDougal l ,
di spat ched t o London, pur chased Ruper t ' s Land f or one and a hal f mi l l i on
dol l ar s and gave a guar ant ee t hat f i ve per cent of t he l and i n t he f er t i l e bel t
woul d cont i nue t o bel ong t o t he Hudson' s Bay Company .

The Canadi an gover nment f ai l ed t o assur e t he l ocal i nhabi t ant s t hat
t hei r r i ght s woul d be r espect ed . When sur veyor s sent t o t he Red Ri ver
appear ed t o di sr egar d compl et el y t he r i ver st r i p hol di ng of t he M6t i s, Ri el
and a par t y of ar med hor semen br oke up t he sur vey par t y . Ri el t hen

13
30- 31 Vi ct . , c . 3 ( U . K. ) , now cal l ed t he Const i t ut i on Act , 1867 .

' 4 An Act t o amend and cont i nue t he Act 32 and 33 Vi ct or i a, chapt er 3 ; and t o
est abl i sh and pr ovi de f or t he Gover nment of t he Pr ovi nce of Mani t oba, 33 Vi ct . , c . 3
( Can . ) , now cal l ed t he Mani t oba Act , 1870 .

15 Supr a, f oot not e 12 . The l egi sl at i ve over r i de i s appl i cabl e t o f undament al f r ee-
doms, l egal r i ght s and equal i t y r i ght s .

" Lovel l Cl ar k, The Mani t oba School Quest i on : Maj or i t y Rul e or Mi nor i t y Ri ght s?
( 1968) , p . 7 .
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or gani zed t he Mét i s, pr event ed Li eut enant - Gover nor - desi gnat e Wi l l i am

McDougal l f r oment er i ng, sei zed For t Gar r y and put down an at t empt ed

over t hr ow by Dr . John Schul t z, t he l eader of t he Canadi ans i n t he Red

Ri ver . On December 29, 1869, Ri el assumed t he pr esi dency of t he pr ovi -

si onal gover nment . I n Febr uar y 1870 anot her bungl ed ef f or t was made t o

unseat Ri el , and Thomas Scot t was capt ur ed . Scot t was t r i ed bef or e a

cour t - mar t i al pr esi ded over by Ambr ose Lepi ne, adj ut ant , gener al i n t he

pr ovi si onal gover nment , and a j ur y of si x M6t i s ; he was. f ound gui l t y, and

on Mar ch 4, 1870 was t aken out si de t he wal l s of For t Gar r y and shot by a

f i r i ng squad . The execut i on of t hi s Or angeman f uel l ed ant i - Cat hol i c f eel -

i ng i n Ont ar i o .

Macdonal d was appal l ed by t he event s because t hey r eveal ed Cana-

di an i mpot ence t o bot h Amer i cans and Mét i s . The f or mal t r ansf er of

Ruper t ' s Land t o Canada was t o have occur r ed on December 1, 1869 ;
Macdonal d now had t he dat e post poned . As he was r el uct ant t o seek

per mi ssi on t o send t r oops t hr ough t he Uni t ed St at es, he had no al t er nat i ve

but t o negot i at e wi t h Ri el and awai t t he spr i ng . Donal d A. Smi t h, t he

Hudson' s Bay Commi ssi oner i n Mont r eal , t r avel l ed t o t he Red Ri ver i n

t he wi nt er of 1869- 70 . Smi t h per suaded Ri el t o st at e t he demands of hi s

pr ovi si onal gover nment and t o choose del egat es t o send t o Ot t aẁ â . Many

of t he M6t i s demands wer e agr eed t o by Macdonal d and Car t i er and wer e

i ncor por at ed i n t he Mani t oba Act . On Jul y 15, 1870, t he t r ansf er of t he

whol e nor t hwest t o Canada occur r ed and si mul t aneousl y Mani t oba be-

came a new pr ovi nce . On t hat day t he new Li eut enant - Gover nor , Adams
G. Ar chi bal d, l ef t Por t Ar t hur , accompani ed by a f or ce of 1, 200 Br i t i sh
and Canadi an sol di er s under Col onel Gar net Wol sel ey, who navi gat ed t he
ol d voyageur r out e t o For t Gar r y . Canada' s i nt r oduct i on t o t he West was

t hus mar r ed by i t s associ at i on wi t h mi l i t ar y f or ce .

A census t aken i n 1871 r eveal ed t hat t her e wer e 5, 720 Fr ench-

speaki ng Hal f - br eeds or M6t i s, 4, 080 ] Engl i sh- speaki ng Hal f - br eeds or
44
count r y- bor n" and onl y 1, 600 Whi t e set t l er s . t ' Two pr ovi si ons of t he

Mani t oba Act r ef l ect t he appr oxi mat el y equal bal ance bet ween Fr ench-

speaki ng Roman Cat hol i cs and Engl i sh- speaki ng Pr ot est ant s . Sect i on 22

of t he Mani t oba Act pr ovi ded t hat t he l egi sl at ur e mi ght excl usi vel y enact

l aws r el at i ng t o educat i on, subj ect t o t hr ee pr ovi si ons, of whi ch t he f i r st

was :

Not hi ng i n any Law shal l pr ej udi ci al l y af f ect any r i ght or pr i vi l ege wi t h r espect t o

Denomi nat i onal School s whi ch any cl ass of . per sons have by Law or pr act i ce i n t he

Pr ovi nce at t he Uni on .

Sect i on 23 pr ovi ded t hat ei t her Engl i sh or Fr ench coul d be used i n t he

l egi sl at ur e or i n any cour t s, and Act s of t he l egi sl at ur e wer e t o be pr i nt ed

and publ i shed i n bot h l anguages . The r el i gi ous compr omi se, i n t he f or m

of t he denomi nat i onal educat i onal guar ant ee upon whi ch Canada was

17 Thomas R. Ber ger , Fr agi l e Fr eedoms ( 1981) , p. 34 .



468

	

THE CANADI AN BAR REVI EW

	

[ Vol . 63

f ounded, was t hus pr oj ect ed west war d . I t shoul d, however , be empha-

si zed t hat Mani t oba was t o be a pr ovi nce l i ke Quebec, not one l i ke

Ont ar i o, Nova Scot i a and New Br unswi ck . The l anguage guar ant ee of

sect i on 23 of t he Mani t oba Act was vi r t ual l y i dent i cal t o t hat cont ai ned i n

sect i on 133 of t he Const i t ut i on Act , 1867 . Sect i on 133 accor ded equal

st at us t o Engl i sh and Fr ench i n Par l i ament and t he f eder al cour t s, but t hen

pr ovi ded t hat such equal st at us woul d pr evai l onl y i n Quebec and not i n

t he ot her or i gi nal pr ovi nces . "

I n 1870, t he onl y school s i n Mani t oba wer e denomi nat i onal school s
whi ch wer e r egul at ed and cont r ol l ed by t he Roman Cat hol i c Chur ch and

by var i ous Pr ot est ant denomi nat i ons . They wer e f i nanced par t l y t hr ough

school f ees pai d by t he par ent s and par t l y f r om t he gener al f unds of t he

chur ch . I n 1871, t he l egi sl at ur e of t he newpr ovi nce est abl i shed a syst em

of publ i c school s cont r ol l ed by one Boar d of Educat i on, di vi ded i nt o a

Pr ot est ant sect i on and a Roman Cat hol i c sect i on . Or i gi nal l y t her e wer e

t went y- f our school di st r i ct s, of whi ch t wel ve wer e Pr ot est ant and t wel ve

wer e Roman Cat hol i c . The Pr ot est ant school s wer e under t he cont r ol of

t he Pr ot est ant sect i on of t he Boar d, and t he Roman Cat hol i c school s

under t he Roman Cat hol i c sect i on of t he Boar d . Taxes wer e l evi ed f or

Pr ot est ant school s on t he pr oper t y of Pr ot est ant s al one and f or Roman
Cat hol i c school s on t he pr oper t y of Roman Cat hol i cs al one . An educa-
t i onal gr ant made annual l y by t he l egi sl at ur e was appor t i oned bet ween t he

t wo cl asses of school s . Thi s segr egat ed syst em of educat i on was cont i n-

ued under var i ous st at ut es up t o 1890 .

The l i ngui st i c and r el i gi ous guar ant ees of t he Mani t oba Act wer e
appr opr i at e f or a pr ovi nce whi ch was al most equal l y bal anced bet ween
Fr ancophones and Angl ophones and bet ween Roman Cat hol i cs and Pr ot

est ant s . The subsequent demogr aphi c changes i n Mani t oba i n t he 1870s

and 1880s wer e enor mous . The popul at i on i ncr eased al most f our t een f ol d

i n t went y year s . Ther e had been a l ar ge i nf l ux of Pr ot est ant and Engl i sh-

speaki ng set t l er s, par t i cul ar l y f r om Ont ar i o . The Mani t oba of 1890 was

t her ef or e st r i ki ngl y di f f er ent i n composi t i on f r om t he Mani t oba of 1870 .

The census of 1891 r eveal ed t hat Mani t oba had a popul at i on of 152, 500,

of whi ch onl y 20, 571 or t hi r t een per cent wer e Roman Cat hol i cs, and

onl y 9, 949 or seven per cent wer e Fr ench Canadi ans . "

I t i s undoubt edl y t r ue t hat had Fr ench- Canadi an and Roman Cat hol i c

i mmi gr at i on t o Mani t oba been gr eat er t her e woul d have been no i nt er f er -

ence wi t h t hei r l i ngui st i c and educat i onal r i ght s . However , i t does not

18 Ber ger not es t hat i n 1867 no pr ovi si on was made " f or t wo of f i ci al l anguages i n

NewBr unswi ck, even t hough Acadi ans const i t ut ed as l ar ge, i ndeed, a l ar ger , pr opor t i on

of t hat pr ovi nce' s popul at i on t han Angl ophones di d of Quebec' s popul at i on . . . " , i bi d . ,

p . 19 .
19

Cl ar k, op . ci t . , f oot not e 16, p . 147 .
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f ol l ow t hat a smal l mi nor i t y whi ch l acks l ocal pol i t i cal cl out wi l l i nevi t a-
bl y suf f er l oss of r i ght s unl ess, as Pr of essor Lovel l Cl ar k has sai d, " one
assumes t hat t he wor ds ` t yr anny' and ` maj or i t y' ar e i nsepar abl e" . 2o Thus
t he gr eat demogr aphi c changes i n Mani t oba f r om 1870 t o 1890 made an
assaul t on t he l i ngui st i c and educat i onal r i ght s of Fr ench Canadi ans pol i t i -
cal l y f easi bl e . But t o under st and why t he assaul t was made and why i t
was successf ul , i t i s necessar y t o exami ne t he r el i gi ous and r aci al st r i f e of
t he per i od .

7 I l . Raci al and Rel i gi ous St r i f e i n Canada

Af t er t he conquest , t he Fr ench Canadi an was subj ect ed t o al t er nat i ng
pol i ci es of suppr essi on and l i ber al t r eat ment of hi s l anguage, l aw, r el i -
gi on and cul t ur e . The l i ber al t r eat ment was accor ded pr i mar i l y when hi s
suppor t and l oyal t y was consi der ed cr uci al t o Br i t i sh i nt er est s . _ Fol l owi ng
t he Rebel l i on of 1837, t he Br i t i sh gover nment sent Lor d Dur ham t o
i nvest i gat e t he causes . Hi s r epor t of 1839 was a l i ber al document t o t he
ext ent t hat i t r ecommended r esponsi bl e gover nment , but i t was r eact i on-
ar y i n t hat i t r ecommended a r et ur n t o t he pol i cy of assi mi l at i on . Reuni on
of Lower and Upper Canada was advocat ed t o est abl i sh an Engl i sh-
speaki ng maj or i t y, and Lor d Dur hamcomment ed t hat " I have l i t t l e doubt
t hat t he Fr ench, when once pl aced by t he l egi t i mat e cour se of event s and
t he wor ki ng of nat ur al causes, i n a mi nor i t y woul d abandon t hei r vai n
hopes of nat i onal i t y . . . " . 21

By gr ant i ng equal r epr esent at i on t o Canada
West and Canada East when t hei r r espect i ve popul at i ons wer e 400, 000
and 600, 000, Engl i sh- speaki ng domi nance was, enhanced . The Act of
Uni on of 1840 22 pr ovi ded t hat Engl i sh was t o be t he onl y l anguage of t he
Legi sl at i ve Counci l and Legi sl at i ve Assembl y . Never t hel ess, i n 1847,
Lor d El gi n ar r i ved i n Canada as Gover nor - Gener al , and at t he openi ng of
t he l egi sl at ur e i n Januar y, 1849 he r ead t he speech f r omt he t hr one i n bot h
l anguages and announced t hat Engl i sh and Fr ench woul d t her eaf t er enj oy
equal st at us i n t he l egi sl at ur e .

Fr ench Canadi ans st i l l f el t bel eaguer ed at t he t i me of Conf eder at i on .
The Engl i sh- speaki ng mi nor i t y i n Quebec must al so have had a f eel i ng of
i sol at i on i n t he l ocal l egi sl at ur e af t er Conf eder at i on cut i t of f f r om t he
suppor t of Canada West . Our i nt er est i s, however , i n Mani t oba' s f ai l ur e
i n 1890 t o cont i nue t o accor d f ai r t r eat ment t o' a mi nor i t y, par t i cul ar l y
when t hat mi nor i t y had r ecei ved const i t ut i onal pr ot ect i on .

20 I bi d. , p . 3 .
21 J . M. Bl i ss ( ed . ) , Canadi an Hi st or y i n Document s, 1763- 1966 ( 1966) , p . 61 .
22

An Act t o r e- uni t e t he Pr ovi nces of Upper and Lower Canada, and f or t he Gover n-
ment of Canada, 3 &4 Vi et . , c . 35, s . XL1( U. K. ) . Sect i on XLI was r epeal ed by An Act t o
r epeal so much of an Act of t he Thi r d and Four t h Year s of Her pr esent Maj est y, t o r e- uni t e
t he Pr ovi nces of Upper and Lower Canada, and f or t he Gover nment of Canada, as r el at es
t o t he Use of t he Engl i sh Language i n I nst r ument s r el at i ng t o t he Legi sl at i ve Counci l and
Legi sl at i ve Assembl y of t hey- r ovi nce of Canada, 11 &12 Vi ct . , c . 56 ( U. K. ) . _
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I n Canada i n t he ni net eent h cent ur y t he r el i gi ous and r aci al st r i f e
wer e i next r i cabl y i nt er woven . I n t he mi ddl e of t he cent ur y, t he Roman
Cat hol i c Chur ch was becomi ng mor e absol ut i st and l ess t ol er ant i n r eac
t i on t o t he r evol ut i onar y out br eaks i n Eur ope i n 1848 t o 1850 . I n 1864,
Pope Pi us I X i n t he encycl i cal Quant a Cur a and i t s appended Syl l abus
pr ocl ai med hi msel f t he enemy of bot h l i ber al Cat hol i ci sm and Cat hol i c
l i ber al i sm. The Syl l abus l i st ed ei ght y er r or s of t he t i me, t he f i nal er r or
bei ng t hat " [ t ] he Roman Pont i f f can, and ought t o r econci l e hi msel f , and
come t o t er ms wi t h pr ogr ess, l i ber al i sm and moder n ci vi l i zat i on" . ` 3 On

t he day of Canada' s bi r t h i n 1867, Pope Pi us I X announced t o t he bi shops

assembl ed i n Rome t hat he woul d convene an ecumeni cal counci l f or t he

f i r st t i me i n t hr ee cent ur i es . Thi s Counci l pr ocl ai med on Jul y 18, 1870,

t he dogma t hat t he Pope, when he speaks ex cat hedr a def i ni ng a doct r i ne

on f ai t h or mor al s, i s i nf al l i bl e . Thi s cl ai m of t he Papacy t o domi nat i on

over t he i ndi vi dual ' s consci ence di st ur bed Pr ot est ant s .

Bi shop Bour get of Mont r eal f ai t hf ul l y r ef l ect ed t he gr owi ng opposi -

t i on t o l i ber al val ues, and t he Gui bor d case bear s wi t ness t o t he mor e

i nt r ansi gent at t i t ude of t he Roman Cat hol i c Chur ch i n Quebec . Joseph

Gui bor d, a pr i nt er , was deni ed bur i al i n consecr at ed gr ound by Bi shop

Bour get si mpl y because he was a member of t he I nst i t ut Canadi en, whi ch

had some pr ohi bi t ed books i n i t s l i br ar y and whi ch had al so subscr i bed t o

t he pr i nci pl e of r el i gi ous t ol er at i on . Gui bor d di ed on November 18, 1869,

but not unt i l November 16, 1875, af t er an appeal t o t he Pr i vy Counci l , 24

and wi t h t he ai d of most of t he Mont r eal Pol i ce f or ce and many l ocal
mi l i t i a, was he f i nal l y i nt er r ed i n C6t e des Nei ges cemet er y .

The Cat hol i c Pr ogr amme emer ged i n 1871 . I n an at t empt t o cr eat e a

Cat hol i c pol i t i cal f or ce i n Quebec and t o r ender t he st at e subor di nat e t o
t he Chur ch, vot er s wer e i nst r uct ed t o cast t hei r bal l ot s onl y f or candi dat es
who pr omi sed t o make Cat hol i c doct r i ne t he basi s f or t hei r pol i t i cal
act i on . The Chur ch desi gnat ed " t he Conser vat i ve Par t y as t he onl y one
of f er i ng accept abl e guar ant ees t o r el i gi onzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

� , 25
but advi sed " Roman Cat h-

ol i cs t o suppor t onl y t hose Conser vat i ve candi dat es who most near l y
conf or med t o t he pr i nci pl es of t he Pr ogr amme"

. 26
The Pr ogr amme back-

f i r ed : t he Supr eme Cour t of Canada i n t he Char l evoi s El ect i on case' `

decl ar ed t he Januar y 1876 el ect i on of Hect or Loui s Langevi n voi d be-

cause of undue i nf l uence exer t ed by pr i est s i n ser mons del i ver ed f r om t he
pul pi t on sever al Sundays i mmedi at el y pr ecedi ng t he vot e . Thi s i ndi cat ed

t o t he cl er gy l i mi t s beyond whi ch t hey wer e not t o pr oceed i n a l i ber al

23 Lovel l C. Cl ar k, The Gui bor d Af f ai r ( 197 1) , p . 3 .
24

Br own v . Cur é et Mar gui l l i er s De L' Oeuvr e et Fabr i que De Not r e Dame De

Mont r eal ( 1874) , 6 P. C. 157 .
25

Cl ar k, op . ci t . , f oot not e 23, p . 18 .
26

i bi d .
27 Br assar d v . Langevi n ( 1877) , 1 S . C. R . 145 .



1985}

	

The Mani t oba School Quest i on

	

47 1

soci et y . Never t hel ess, t he t heocr at i c t endenci es of t he Roman Cat hol i c
Chur ch cont i nued t o di st ur b Pr ot est ant s t hr oughout Canada .

On November 7, 1885, t he l ast spi ke was. dr i ven i nt o t he Canadi an
Paci f i c Rai l way at Cr ai gel l achi e i n t he Rocki es : The f or mal act was
ar r anged t o symbol i ze Canadi an uni t y, but ni ne days l at er , when Loui s
Ri el was hanged at Regi na, t he pr ecar i ous nat ur e of Canadi an uni t y was
r eveal ed . Ri el at once became a Fr ench- Canat han and Cat hol i c mar t yr .
Honor é, Mer ci er , abl e t o mobi l i ze t he i nt ense f eel i ng of bet r ayal f el t i n
Quebec, emer ged as Pr emi er i n 1887 . I n 1888, t he Jesui t s' Est at es Set t l e-
ment Act , 28 was passed by t he Quebec l egi sl at ur e i n or der t o set t l e a
l ong- f est er i ng pr obl em. I n 1775, t he , Gover nor had or der ed t he suppr es-
si on of t he Soci et y of Jesus and t he conf i scat i on of i t s pr oper t y . I n 1831,
t he Br i t i sh Cr own r el i nqui shed i t s cl ai mt o t he Jesui t Est at es and conf i ded
t he dut y of di vi son t o t he Col oni al l egi sl at ur e . No agr eement coul d be
r eached among t he var i ous cl ai mant s, and t he mat t er was f ur t her compl i -
cat ed when t he Jesui t s r et ur ned t o Canada i n 1843 . The i ncome f r om t he
pr oper t y had l ong been used t o suppor t educat i on . To compensat e t he
Pr ot est ant s, t he Act di r ect ed t hat si xt y t housand dol l ar s was t o be pai d t o
t he Pr ot est ant Commi t t ee of t he Counci l of Publ i c I nst r uct i on, 29 r epr e-
sent i ng a shar e pr opor t i onat e t o t hei r popul at i on i n Quebec . The sumof
f our hundr ed t housand dol l ar s was t o be pai d t o set t l e al l Cat hol i c cl ai ms . ' °
The st at ut e had onl y seven sect i ons, , but i t was pr eceded by a t went y- t wo
page pr eambl e r ecor di ng t he ext ensi ve cor r espondence bet ween t he Pr e-
mi er , Rome and var i ous cl er gy r el at i ng t o t he, set t l ement . I n one of t he
l et t er s ci t ed i n t he pr eambl e, Pr emi er Mer ci er st at ed t hat t he' di st r i but i on
of t he f our hundr ed t housand dol l ar s was t o be made onl y i f t he agr eement
was " r at i f i ed by t he Pope' . " The i nvoki ng of Papal aut hor i t y was a
ski l f ul way of ensur i ng t hat t he conf l i ct i ng Cat hol i c cl ai ms woul d f i nal l y
be - r econci l ed . Thi s r easonabl e mode of r esol vi ng what had pr evi ousl y
been an i nt r act abl e pr obl em was passed unani mousl y by bot h houses of
t he Quebec l egi sl at ur e .

Zs An Act r espect i ng t he set t l ement of t he Jesui t s' Est at es, 51- 52 Vi ct . , c . 13 ( Que) .
29 I bi d . , s . 4 .
30 I bi d . , s . 2 .
31

A l et t er dat ed May 1, 1888 f r om Pr emi er Honor é Mer ci er t o Rever end Fat her
Tur geon ; Pr ocur at or of t he Jesui t s at Mont r eal who was t o negot i at e t he set t l ement ,
cont ai ned t he f ol l owi ng poi nt s :

7 . That any agr eement made bet ween you and t he Gover nment of t he Pr ovi nce wi l l

be bi ndi ng onl y i n so f ar as i t shal l be r at i f i ed by t he Pope and t he Legi sl at ur e of t hi s
Pr ovi nce ;

8 . That t he amount of t he compensat i on f i xed shal l r emai n i n t he possessi on of t he
Gover nment of t he Pr ovi nce as a speci al deposi t unt i l t he Pope has r at i f i ed t he sai d
set t l ement and made known hi s wi shes r espect i ng t he di st r i but i on of such amount i n
t hi s count r y ;

Pr eambl e t o 51- 52 Vi ct . , c . 13 ( Que . ) , at p . 50 .
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The Jesui t s' Est at es Set t l ement Act pr ovoked an i mpassi oned, out cr y
f r om some Engl i sh- speaki ng Pr ot est ant s . I n Ont ar i o i t l ed t o t he f or ma-
t i on of t he Equal Ri ght ~Associ at i on 3 ` whi ch advocat ed di sal l owance of
t he Quebec st at ut e because i t i nvoked Papal aut hor i t y . The Associ at i on
bel i eved i n Equal Ri ght s f or al l , but a cor ol l ar y t o t hi s was t hat i t opposed
mi nor i t y r i ght s . The equal r i ght s f or whi ch i t st ood wer e j ust t hose equal

r i ght s whi ch t he maj or i t y conf er r ed on ever yone . Accor di ngl y, t he Asso-

ci at i on l ed by D' Al t on McCar t hy l aunched an assaul t upon t he r i ght s of

Fr ancophones and Roman Cat hol i c Canadi ans out si de Quebec . Al t hough
t he Associ at i on was t o have but a shor t l i f e, i t had a pr of oundl y di sr upt i ve
i mpact upon nat i onal uni t y . I t s i nf l uence st emmed f r om i t s appeal t o
Engl i sh Canadi an nat i onal i sm whi ch, i n spi t e of Conf eder at i on, was f or
many st i l l r oot ed i n t he i dea of a homogeneous l anguage and cul t ur e . The

Associ at i on was al so abl e t o expl oi t Pr ot est ant di st r ust of ul t r amont ane

Cat hol i ci smeven t hough t he t i de had t ur ned and mor e moder at e el ement s
now pr evai l ed wi t hi n t hat chur ch .

111 . Abol i t i on of t he Roman Cat hol i c Publ i c School s

I t i s agai nst t hi s backgr ound t hat D' Al t on McCar t hy' s vi si t t o Mani t oba
must be consi der ed . I n a speech at Por t age l a Pr ai r i e on August 5, 1889,

McCar t hy at t acked separ at e school s and Fr ench l anguage r i ght s . Al so on

t he pl at f or m was Joseph Mar t i n, At t or ney- Gener al i n t he Li ber al Gover n-

ment of Mani t oba, who echoed McCar t hy' s sent i ment s . Thi s spar k i gni t -

ed a f i r e t hat soon consumed t he l i ngui st i c and educat i onal r i ght s of

Fr anco Mani t obans . 33

I n 1890, t he Depar t ment of Educat i on Act 34 was passed by t he

Mani t oba Legi sl at ur e . Sect i on 18 pr ovi ded t hat t he exi st i ng Boar d of

Educat i on and Super i nt endent s of Educat i on wer e t o cease t o hol d of f i ce

and wer e t o " del i ver over t o t he Pr ovi nci al Secr et ar y al l r ecor ds, books,

paper s, document s and pr oper t y of ever y ki nd bel ongi ng t o sai d Boar ds" .
The Cat hol i c sect i on of t he Boar d ceased t o exi st and i t s pr oper t y was
compul sor i l y acqui r ed wi t hout compensat i on . The Publ i c School s Act 35

t hen pr ovi ded f or f r ee non- sect ar i an educat i on t o be pai d f or by an assess-
ment of al l r at epayer s, Pr ot est ant and Cat hol i c, i n each muni ci pal i t y . The

32 J . R . Mi l l er , Equal Ri ght s ( 1979) .
33

W. L . Mor t on, Mani t oba, AHi st or y ( 2nd ed . , 1967) , pp . 240- 250 ; Ger al d Fr i esen,

The Canadi an Pr ai r i es ( 1984) , pp . 215- 219 .
34

An Act Respect i ng t he Depar t ment of Educat i on, 53 Vi ct . , c . 37 ( Man . ) .

35 The Publ i c School s Act , 53 Vi ct . , c . 38 ( Man . ) . The st at ut e was l ar gel y copi ed
f r om The Publ i c School s Act of Ont ar i o, compl et e wi t h r ef er ences t o t he r evi sed St at ut es
of Ont ar i o of 1887, but wi t h t he omi ssi on of t he t ax exempt i on f or Roman Cat hol i c

separ at e school suppor t er s and of any pr ovi si on f or compul sor y at t endance . The or i gi nal
bi l l had a cl ause maki ng at t endance compul sor y but on t he advi ce of D' Al t on McCar t hy i t

was st r uck out i n commi t t ee .
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Mani t oba l egi sl at ur e at t he same sessi on al so passed t he Of f i ci al Lan-
guage Act , 36,

whi ch, i n spi t e of sect i on 23 of t he Mani t oba Act , 1890,

made , Engl i sh t he sol e of f i ci al l anguage .

The Conser vat i ve gover nment i n Ot t awa was f aced wi t h a di l emma .

Havi ng advi sed t he Li eut enant - Gover nor not . t o wi t hhol d hi s consent , i t

had t hr ee means of deal i ng wi t h t he assaul t upon t he denomi nat i onal

educat i onal r i ght s of t he Roman Cat hol i cs i n Mani t oba: t he Publ i c School s

Act mi ght be di sal l owed by t he f eder al cabi net ; t he Act mi ght be chal -

l enged i n t he cour t s t o det er mi ne i t s const i t ut i onal i t y ; f i nal l y, pur suant
ei t her t o subsect i ons 93( 3) and ( 4) of t he Const i t ut i on Act , 1867, or
subsect i ons 22( 2) and ( 3) of t he Mani t oba Act , 1870, t he f eder al cabi net
mi ght hear an appeal f r om t he Roman Cat hol i c mi nor i t y of Mani t oba . I f
t he f eder al cabi net det er mi ned t hat a r i ght or pr i vi l ege i n r el at i on t o
educat i on had been af f ect ed, i t mi ght i ssue a r emedi al or der t o t he Mani -
t oba l egi sl at ur e . Fai l ur e t o compl y woul d empower t he f eder al par l i ament
t o enact r emedi al l egi sl at i on so f ar as t he ci r cumst ances r equi r ed .

Ar chbi shop Taché of St . Boni f ace pr essed Macdonal d t o di sal l ow
t he Act s . But Macdonal d was r el uct ant t o do so because of pot ent i al l y

di sast r ous pol i t i cal i mpl i cat i ons and al so because of hi s r ecent r ef usal t o
di sal l ow t he Jesui t s' Est at es Set t l ement Act .

I CI . Bar r et t v . Ci t y of Wi nni peg i n t he Mani t oba Cour t s

Mr . Bar r et t , a member of t he Roman Cat hol i c Chur ch and a r esi dent of
Wi nni peg, br ought an appl i cat i on t o quash a by- l aw of t he ci t y t hat l evi ed
a t ax upon t he t ot al assessed val ue of al l pr oper t y i n Wi nni peg of each
r at epayer f or t he newPubl i c School Syst em. Mr . Bar r et t was r epr esent ed
by J . S . Ewar t , Q. C. and G. F . Br ophy . One of t he t wo counsel appear i ng
f or t he ci t y of Wi nni peg was t he At t or ney- Gener al f or Mani t oba, Joseph
Mar t i n . Mr . Bar r et t cont ended t hat t he Publ i c School Act was i nval i d
because of t he guar ant ee i n sect i on 22 of t he Mani t oba Act , 1870 . I t was
ar gued on hi s behal f t hat , because Roman Cat hol i cs coul d not i n good
consci ence send t hei r chi l dr en t o t he f r ee publ i c school s, t he r esul t was
" t hat each Pr ot est ant wi l l have t o pay l ess t han i f he wer e assessed f or

Pr ot est ant school s al one, and each Roman Cat hol i c woul d have t o pay

mor e t han i f he wer e assessed f or Roman Cat hol i c school s al one" . 37 I t

was cont ended t hat , as t he Publ i c School Act pr ej udi ci al l y af f ect ed t he

r i ght s or pr i vi l eges of Roman Cat hol i cs t o denomi nat i onal school s, t he

st at ut e was i nval i d and t he by- l aw l evyi ng t he t ax t o suppor t t he publ i c

school s shoul d be quashed .

3s
An Act t o Pr ovi de t hat t he Engl i sh Language shal l be t he Of f i ci al Language of t he

Pr ovi nce of Mani t oba, 53 Vi ct . , c . 14 ( Man . ) .
37

Bar r et t v . The Ci t y of Wi nni peg ( 1891) , , 7 Man . L . R. 273, at p . 275 ( Man . Q. B . ) .
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Bar r et t ' s l awyer s f i l ed an af f i davi t of Ar chbi shop Tach6 of St . Boni -

f ace . I n i t t he Ar chbi shop st at ed : 38

The school , i n t he vi ew of t he Roman Cat hol i cs, i s i n l ar ge measur e t he ` chi l dr en' s

chur ch' , and whol l y i ncompl et e and l ar gel y abor t i ve i f r el i gi ous exer ci ses be ex-

cl uded f r om i t . The Chur ch has al ways i nsi st ed upon i t s chi l dr en r ecei vi ng t hei r

educat i on i n school s conduct ed under t he super vi si on of t he Chur ch, and upon t hei r

bei ng t r ai ned i n t he doct r i nes and f ai t h of t he Chur ch .

The evi dence est abl i shed t hat t he onl y school s exi st i ng i n 1870 wer e

denomi nat i onal school s suppor t ed i n par t by f ees and i n par t by t hei r own

chur ch . These wer e not est abl i shed by l aw but wer e i n act ual oper at i on as

a mat t er of pr act i ce . Fr om 1870 unt i l 1890, t he syst em of Cat hol i c Publ i c

School educat i on had been mai nt ai ned i n f ul l vi gour . Roman Cat hol i cs

wer e not obl i ged t o pay f or Pr ot est ant school s, nor wer e Pr ot est ant s

obl i ged t o pay f or Cat hol i c school s .

At t he t r i al l evel , Ki l l am J . emphasi zed t hat t he 1890 Act di d not

make at t endance at publ i c school s compul sor y and di d not pr ohi bi t t he

mai nt enance of , or at t endance at , denomi nat i onal school s . 39 But he di d

not deal sat i sf act or i l y wi t h t he basi c i ssue, whi ch was t hat a t ax t o suppor t

publ i c educat i on l evi ed on al l r at e payer s made i t di f f i cul t i f not i mpossi -

bl e f or t hose who desi r ed denomi nat i onal educat i on f or t hei r chi l dr en t o

f i nance i t . The t r i al j udge si mpl y sai d t hat t her e was no expl i ci t r i ght of

i mmuni t y f r om such t axat i on and t hat , i f Par l i ament had i nt ended t hat

such an i mmuni t y be est abl i shed, cl ear er l anguage woul d have been used .

On appeal , t he Mani t oba Queen' s Bench af f i r med Ki l l am J . ' s deci si on .

Dubuc J . di ssent ed . ` ° He st at ed : ` `

The pr i vi l ege of bei ng t axed f or t he suppor t of school s f r om whi ch accor di ng t o

t hei r consci ence and t o t he pr i nci pl es of t hei r f ai t h, t heyToul d der i ve no benef i t , and

of t axi ng t hemsel ves besi des f or t he onl y school s t o whi ch t hey coul d consci ent i ous-

l y send t hei r chi l dr en, woul d be a ver y st r ange pr i vi l ege i ndeed .

I t i s per t i nent t o not e t hat , of t he f our Mani t oba j udges who hear d t he

case, t he t hr ee who deci ded i n f avour of t he val i di t y of t he Publ i c School s

Act wer e Pr ot est ant s . Dubuc J . , t he one who had hel d i t t o be unconst i t u

t i onal , was a Roman Cat hol i c . I t i s di f f i cul t t o bel i eve t hat r el i gi on and

backgr ound had not i nf l uenced t hese j udges i n t hei r i nt er pr et at i on of t he

guar ant ee i n sect i on 22 of t he Mani t oba Act . The Pr ot est ant j udges wer e

undoubt edl y i nf l uenced by t he f act t hat , wi t h a scat t er ed popul at i on,

educat i on coul d be mor e ef f i ci ent l y pr ovi ded by one syst em of publ i c

school s ; t hey may al so have f el t t hat r el i gi ous st r i f e woul d be avoi ded i f

al l chi l dr en wer e educat ed i n t he same school s . Anot her i nf l uent i al i dea

may have been t hat separ at e school s cont r avened t he pr i nci pl e of r el i -

38 I bi d . , at p . 277 .
39

I bi d . , at p . 297 .
4°

I bi d . , at pp . 330- 364 .
41

I bi d . , at p . 349 .
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gi ous equal i t y . Separ at i on- of Chur ch and St at e was t he essence of t he

message pr opagat ed by D' Al t on McCar t hy' s Equal Ri ght s Associ at i on,

and i t was an i dea wi t h a di st i nct Amer i can f l avour t hat was al i en t o

Canadi an pr act i ce . Yet anot her f act or was t he cour t ' s vi ew of t he appr o-

pr i at e r ol e of t he St at e, par ent s, and Chur ch i n educat i on . Tayl or C. J .

st at ed t hat i t was t he dut y of t he St at e t o see t hat chi l dr en acqui r ed at l east

el ement ar y educat i on and t hat i t t her ef or e f ol l owed t hat t he St at e had t he

dut y t o pr ovi de t he f unds necessar y f or t hat pur pose . 42 He di d not consi d-

er t he al t er nat i ve, a cont i nuat i on of t he dual syst emunder whi ch-

Pr ot es- t ant s wer e t axed f or Pr ot est ant school s and Roman Cat hol i cs f or t hei r own

school syst em. Thi s may possi bl y have r ef l ect ed a vi ew t hat t he exi st i ng

Roman Cat hol i c school s wer e of l ower qual i t y . But what t he Mani t oba

j udges cannot have f ai l ed t o know was t hat t he. maj or i t y of Mani t obans

f avour ed t he one publ i c school syst em; 43 so t hi s deci si on may be an

exampl e i n whi ch a l ocal j udi ci ar y was t oo r esponsi ve t o t he wi l l of t he

l ocal maj or i t y . Mi nor i t y r i ght s may have been nar r owl y const r ued by t he

bench i n or der t o accommodat e t he l ocal maj or i t y . Dubuc J . , 44 on t he

ot her hand, was undoubt edl y i nf l uenced by hi s vi ew of t he cent r al r ol es of

t he chur ch and par ent s, i n t he pr oper educat i on of a Roman Cat hol i c chi l d .

Thus, he al one among t he Mani t oba j udges' f ound t he Publ i c School s Act

t o be ul t r a vi r es .

The Queen' s Bench of Mani t oba handed down i t s deci si on on Febr u-

ar y 2, 1891 . As t he Publ i c School s Act was not yet a year ol d ; di sal l ow-

ance was st i l l possi bl e, and Roman Cat hol i cs pr essed t he. Macdonal d

gover nment t o act . But a f eder al el ect i on had been cal l ed f or Mar ch 5,

1891, and Macdonal d had no desi r e t o see t he Mani t oba school quest i on

become an el ect or al i ssue . On Mar ch 21 ; 1891, Si r John Thompson, t he-

Mi ni st er of Just i ce, advi sed agai nst di sal l owance . He not ed t hat t he case

was bei ng appeal ed t o t he Supr eme Cour t of Canada and st at ed : " I f t he

appeal shoul d be successf ul , t hese Act s, wi l l be annul l ed by j udi ci al

deci son ; t he Roman Cat hol i c mi nor i t y i n Mani t oba wi l l r ecei ve pr ot ect i on

and r edr ess" . 45 However , i f t he deci si on of t he Mani t oba Queen' s Bench

42 i bi d . , at p. 329.
43 Ki l l amJ . sai d, i bi d . , at p . 300 : " Counsel f or t he appl i cant f or get t hat t he quest i on

has t wo si des, and t hat t her e ar e many who deemi t . mor e f or t he i nt er est of t he St at e t o

encour age onl y one syst em of school s . . . " .

' Joseph Dubuc was Loui s Ri el ' s best f r i end at t he Col l ege de Mont r eal . I n 1870,

shor t l y af t er Dubuc had compl et ed hi s l egal t r ai ni ng, he accept ed Bi shop Tach6' s i nvi t a-

t i on t o come t o t he west ; Geor ge F. G. . St anl ey, Loui s Ri el ( 1963) , p . 154 . He was el ect ed

t o t he f i r st l egi sl at i ve assembl y of Mani t oba and i n 1874 was f or a shor t t i me At t or ney-

Gener al i n t he Gi r ar d gover nment . I n 1878, he was el ect ed as M. P . f or Pr ovencher and sat

i n t he House of Commons as a Conser vat i ve unt i l hi s appoi nt ment i n 1$79 as aj udge of

t he Cour t of Queen' s Bench . Fr om1903 t o 1910, he was Chi ef Just i ce of Mani t oba .

45 Cl ar k, op . ci t . , f oot not e 16, p. 127 .
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wer e sust ai ned, " t he t i me wi l l come . . . t o consi der t he pet i t i ons . . .
, , 46

V. Bar r et t v . Ci t y of Wi nni peg i n t he Supr eme Cour t

On May 27 and 29, 1891, t he Supr eme Cour t of Canada hear d t he appeal .

Dur i ng t he ni ght of May 27, 1891, Si r John A. Macdonal d suf f er ed a

par al yt i c st r oke . He di ed on June 6t h . The Supr eme Cour t of Canada on

Oct ober 28, 1891, unani mousl y al l owed t he appeal and hel d t he Publ i c

School s Act t o be ul t r a vi r es . I t was a f i t t i ng t r i but e t o Macdonal d who

had al ways been sympat het i c t owar ds Fr ench- Canadi an aspi r at i ons and

who r egar ded t he Equal Ri ght s Associ at i on as " one of t hose i nsane

cr azes" . 47

I n hi s j udgment , Si r W. J . Ri t chi e C. J . , comment ed t hat , i n gi vi ng

Mani t oba a const i t ut i on, t he Domi ni on Par l i ament must have known t he

deep i nt er est and st r ong opi ni ons hel d about separ at e school s and al so t he

way i n whi ch school s i n Mani t oba oper at ed i n 1870 . 4s To pr oceed on t he
assumpt i on t hat t he l egi sl at ur e woul d " have over l ooked consi der at i ons of
t hi s ki nd i s t o i mput e t o par l i ament a degr ee of shor t - si ght edness and

i ndi f f er ence whi ch . . . cannot t o my mi nd be f or a moment ent er t ai ned" . 49

He t her ef or e t hought t hat gr eat at t ent i on had t o be pai d t o t he wor ds " or
pr act i ce" i n subsect i on 22( 1) . The sub- sect i on r eads :

Not hi ng i n any such Law shal l pr ej udi ci al l y af f ect any r i ght or pr i vi l ege wi t h
r espect t o Denomi nat i onal School s whi ch any cl ass of per sons have by Law or
pr act i ce i n t he Pr ovi nce at t he Uni on .

Ri t chi e C. J . cont ended t hat par l i ament was wel l awar e t hat no cl ass of

per sons had by l aw any r i ght s or pr i vi l eges i n 1870 concer ni ng denomi na-

t i onal school s but t hat i n f act denomi nat i onal school s di d exi st and wer e

suppor t ed by par t i cul ar r el i gi ons . He st at ed t hat by r ej ect i ng " t he wor ds

' or pr act i ce' as meani ngl ess or i noper at i ve we shal l be pr act i cal l y ex-

pungi ng t he whol e of t he r est r i ct i ve cl ause f r omt he st at ut e" . 5°

Ri t chi e C. J . was car ef ul t o di st i ngui sh hi s deci si on i n Ex Par t e

Renaud, 51 r ender ed when he was Chi ef Just i ce of New Br unswi ck . Sec-

t i on 93( 1) of t he Const i t ut i on Act , 1867, pr ot ect ed onl y r i ght s or pr i vi l eg

es est abl i shed by l aw. He sai d t hat i n t he Renaud case he hel d onl y t hat

t her e wer e no l egal r i ght s i n r egar d t o denomi nat i onal school s i n New

Br unswi ck at Conf eder at i on and t her ef or e no r i ght s pr ot ect ed by t he

46 I bi d .
47 I bi d . , p . 3 .
4s Bar r et t v . Ci el of Wi nni peg, supr a, f oot not e 1, at p . 383 .
49 I bi d .
so I bi d . , at p. 384.
51 ( 1873) , 14 N. B . R. 273 af f ' d sub noi n . Mal t er v . Town of Por t l and ( 1874, P. C. ) ,

f i r st r epor t ed by Ger al d John Wheel er , Conf eder at i on Lawof Canada ( 1896) p . 366 .
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Const i t ut i on . I n t he Mani t oba case, he sai d, i t was necessar y t o l ook at

t he pr act i ce r el at i ng t o denomi nat i onal school s i n 1870 . He sai d t hat t he

denomi nat i onal syst em was ef f ect ual l y wi ped out by t he Publ i c School s

Act and t hat no vest i ge of denomi nat i onal char act er woul d be r et ai ned i n

t he school syst em. The Chi ef Just i ce t hen consi der ed whet her such pr ej u-

di ci al ef f ect was pr ohi bi t ed by t he Mani t oba Act . He conf i dent l y concl ud-

ed t hat i t was and t hat t he Publ i c School s Act was t her ef or e ul t r a vi r es .

He sai d : 52

Does i t not pr ej udi ci al l y, t hat i s t o say i nj ur i ousl y, di sadvant ageousl y, whi ch i s t he

meani ng of t he wor d " pr ej udi cal l y, " af f ect t hemwhen t hey ar e t axed t o suppor t

school s of t he benef i t of whi ch, by t hei r r el i gi ous bel i ef and t he r ul es and pr i nci pl es

of t hei r chur ch, t hey cannot consci ent i ousl y avai l t hemsel ves, and at , t he same t i me

by compel l i ng t hem t o f i nd means t o suppor t school s t o whi ch t hey can consci en-

t i ousl y send t hei r chi l dr en, or i n t he event of t hei r not bei ng abl e t o f i nd suf f i ci ent

means t o do bot h t o be compel l ed t o al l ow t hei r chi l dr en t o go wi t hout ei t her

r el i gi ous or secul ar i nst r uct i on?

St r ong J . " ent i r el y" concur r ed i n bot h t he concl usi ons and r easons gi ven

by t he Chi ef Just i ce .

Four ni er J . i ndi cat ed t hat i f a st at ut e was capabl e of t wo const r uc-

t i ons, of whi ch one woul d wor k a mani f est i nj ust i ce, and t he ot her woul d

wor k no i nj ust i ce, one shoul d assume t hat t he l egi sl at ur e i nt ended t hat

whi ch woul d wor k no i nj ust i ce . He r egar ded i t as absur d t o cont end t hat

" by pr act i ce" meant onl y t hat Cat hol i cs wer e at l i ber t y t o est abl i sh

separ at e school s pai d f or by t hemsel ves whi l e bei ng r equi r ed t o pay t axes

t o suppor t a school syst em whi ch t hey coul d not i n good consci ence

at t end . He st at ed :
53

I l ser ai t absur de de pr ét endr e que l e pr i vi l ège gar ant i aux cat hol i ques par l es mot s

" by pr act i ce" doi t s' ent endr e de cel ui d' avoi r des écol es sépar ées comme écol es

pr i vées suppor t ées par eux- mêmes . Ce pr i vi l ège exi st ant de dr oi t commun ne r equér ai t

aucune l égi sl at i on et l es expr essi ons " by pr act i ce" ser ai ent al or s t out à f ai t i nut i l es

et sans aucune si gni f i cat i on .

Four ni er J . t hexgf or e had no di f f i cul t y i n concl udi ng t hat t he i ncl usi on of
t he wor ds " by pr act i ce" had t o' conf er meani ngf ul pr ot ect i on and t hus

hel d t he Mani t oba l egi sl at i on t o be ul t r a vi r es .

Tascher eau J . al so concl uded t hat t he r i ght s and pr i vi l eges enj oyed

by t he Roman Cat hol i cs at t he t i me of uni on had been adver sel y af f ect ed

and t her ef or e t he l egi sl at i on was i nval i d . He not ed t hat al l pr ovi nci al

gr ant s and al l t axes on t he pr oper t y of Cat hol i cs and even on Cat hol i c

school s woul d be used t o suppor t t he non- sect ar i an publ i c school s . 54

Pat t er son J . sai d t hat " by pr act i ce" shoul d not r ecei ve a cr i t i cal and

pedant i c t r eat ment . The cl ause i n hi s opi ni on meant t hat " r i ght s act ual l y

exer ci sed i n pr act i ce at t he t i me of t he uni on, wer e not t o be pr ej udi ci al l y

52 Bar r et t v . Ci t y of Wi nni peg, supr a, f oot not e 1, at p. 388 .
53 I bi d. ; at p . 406 .
54 I bi d. , at p . 416 .
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af f ect ed by pr ovi nci al l egi sl at i on" . 55 Pat t er son J . al so t ook a r eal i st i c and
f unct i onal appr oach t o t he i ssue : 56

I t i s t he mai nt enance of a school t hat i s of val ue t o t he communi t y or cl ass, r at her
t han t he abst r act or t heor et i cal r i ght t o mai nt ai n i t . I n ot her wor ds t he val ue of t he
r i ght depends upon t he pr act i cal use t hat can be made of i t . What ever t hr ows an
obst acl e i n t he way of t hat pr act i cal use pr ej udi cal l y af f ect s t he r i ght .

The Mani t oba school quest i on was an i ssue whi ch coul d easi l y have
spl i t t he cour t . Ri t chi e C. J . and St r ong J . wer e Angl i cans, Four ni er and
Tascher eau JJ . wer e Roman Cat hol i cs, and Pat t er son J . was a Pr esbyt er i
an . I f t he r esponse of t he Mani t oba j udges was t o be a gui de, one woul d
have expect ed t he cour t t o spl i t t hr ee t o t wo and di smi ss t he appeal .
I nst ead, much t o i t s gr eat cr edi t , f our wel l - cr af t ed f unct i onal j udgment s,
gr ounded i n knowl edge of t he st at e of af f ai r s i n Mani t oba and Ot t awa
when t he Mani t oba Act was passed i n 1870, unani mousl y r ever sed t he
Mani t oba cour t . We see t he Supr eme Cour t j udges pl ayi ng t he r ol es of
j udi ci al st at esmen i n pr ot ect i ng t he r i ght s of t he mi nor i t y t o denomi na-
t i onal school s . Her e i s a r ecogni t i on t hat t he const i t ut i ons of Canada and
Mani t oba ar e based upon a compr omi se bet ween t he t wo f oundi ng r aces
t o whi ch i t i s necessar y t o r emai n f ai t hf ul , even t hough t hi s may st and i n
t he way of i mpl ement i ng a mor e ef f i ci ent educat i onal syst em.

VI . The Logan I nt er vent i on

Shor t l y af t er t he Supr eme Cour t of Canada r ender ed i t s opi ni on i n Bar -
r et t , Al exander Logan commenced an act i on, suppor t ed by an af f i davi t
f r om t he Ri ght Rever end Rober t Machr ay, Bi shop of Ruper t ' s Land,
cl ai mi ng t hat Angl i can r at epayer s coul d not be t axed t o suppor t publ i c
school s . 57 Ther e i s l i t t l e doubt t hat t he case was i nst i gat ed by t he new
At t or ney- Gener al of Mani t oba, Cl i f f or d Si f t on, i n an at t empt t o embar -
r ass t he Roman Cat hol i c case . I n answer i ng a char ge i n t he l egi sl at ur e
t hat i t was he who had i nspi r ed t he l i t i gat i on, Si f t on r epl i ed t hat t he sui t
was br ought " wi t h t he consent and pr act i cal assi st ance of t he gover n-
ment but not at i t s i nst ance' . 58 John W. Daf oe, hi s bi ogr apher , r emar ks
t hat t hi s expl anat i on " may be r i ght l y i nt er pr et ed as a di pl omat i c expl ana-

55
I bi d . , at p. 419 .

56
I bi d . , at p . 422 .

57
Logan v . Ci t y of Wi nni peg ( 1891) , 8 Man. L. R. 3 ( Man . Q. B . ) .

58 John W. Daf oe, Cl i f f or d Si f t on i n Rel at i on t o Hi s Ti mes ( 1931) , p. 45 . At pp .
44- 45, Daf oe wr ot e : " Thi s i nt er vent i on on behal f of t he Angl i cans was r egar ded as
i nspi r ed by t he At t or ney- Gener al . The " pur pose" , sai d t he Fr ee Pr ess " was, ant i ci pat i ng
def eat bef or e t he Pr i vy Counci l i n t he Bar r et t case, t o cr eat e al l t he conf usi on possi bl e i n
school mat t er s i n t hi s pr ovi nce i n t he hope t hat t he Cat hol i cs woul d be bl amed f or i t " . The
af f ai r , i t decl ar ed " was t he wor k of t hr ee conspi r at or s, Si f t on, Howel l and Per due" - t he
t wo l at t er , H. M. Howel l and W. E. Pur due bot h f ut ur e Chi ef Just i ces of t he Pr ovi nce,
bei ng l egal advi sor s t o t he gover nment " .
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t i on of an act , pol i t i cal i n i t s i ncept i on and i nt ent i on" . 59 I t i s most unl i ke-

l y t hat t he Angl i cans i n f act f el t any gr i evance . Al l school l egi sl at i on up

t o 1889 r ecogni zed onl y Roman Cat hol i c and Pr ot est ant school s, and as

Pr of essor Lovel l Cl ar k has sai d : 6o

	

.

They coul d har dl y cont end t hat af t er 1890 t her e was t oo l i t t l e r el i gi on i n t he publ i c

school s t o sui t t hem; because t her e was exact l y t he same amount as had pr evai l ed i n

t he Pr ot est ant school s pr i or t o 1890, and whi ch pr esumabl y had sui t ed t hem.

The same t hr ee j udges of t he Mani t oba Cour t of Queen' s Bench,

who had pr evi ousl y sat on t he Bar r et t case, hear d t he Logan case . The

case was ar gued on December 14, 1891 and t hei r unani mous deci si ons
wer e handed down t he same day . The cour t , f ai t hf ul l y adher i ng t o t he

Supr eme Cour t ' s deci si on i n Bar r et t , hel d t hat Angl i cans wer e a cl ass of

per sons who had at t he t i me of uni on a r i ght or pr i vi l ege t o denomi nat i on-
al school s - a r i ght whi ch had been pr ej udi ci al l y af f ect ed by t he Publ i c
School s Act of 1890 . Tayl or C. J . consi der ed t hat acqui escence i n t axa-

t i on t o suppor t school s common t o al l Pr ot est ant s f or a number of year s

coul d not have t he ef f ect of wai vi ng a r i ght because const i t ut i onal r i ght s

cannot be wai ved . 61

59

60

61

62

63

VI I . Bar r et t & Logan Cases i n t he Pr i vy Counci l

Adi r ect appeal , was t aken t o t he Pr i vy Counci l i n t he Logan case, and t he

Bar r et t . and Logan cases wer e br acket ed f or a common hear i ng and j udg-

ment by t he Pr i vy Counci l . 6a The di spl easur e of Bar r et t ' s counsel at t hi s

l i nkage was acknowl edged by t he Pr i vy Counci l . : I t not ed t hat " Mr .

Logan was cont ent t o r el y on t he ar gument s advanced on behal f of Mr .

Bar r et t ; whi l e Mr . Bar r et t ' s advi ser s wer e not pr epar ed t o make common

cause wi t h Mr . Logan, and nat ur al l y woul d have been bet t er pl eased t o

st and al one" . 63

®n Jul y 30, 1892, t he Pr i vy Counci l r ever sed t he Supr eme Cour t of

Canada j udgment i n Bar r et t , and al so r ever sed t he j udgment of t he

Mani t oba Queen' s Bench i n Logan . 64 Lor d Macnaght en del i ver ed t he

opi ni on of t he Boar d. Ther e was a passi ng acknowl edgment t hat a r esol u-

t i on of t he cont r over sy woul d be of ser i ous moment t o Mani t oba and of

deep i nt er est t hr oughout t he Domi ni on . But a f or mal i st i c st ance was

qui ckl y adopt ed . I t was st at ed t hat t he l egal aspect l ay i n " a ver y nar r ow

I bi d,

Op . ci t . , f oot not e 16, p . 99 .

Logan v . Ci t y of Wi nni peg, supr a ; f oot not e 57, at p . 15 .

Ci t y of Wi nni peg v . Bar r et t ; Ci t y of Wi nni peg v . Logan, [ 1892] A. C. 445 ( P. C. ) .

I bi d . , at p . 451 .

64 The Logan case was f i r st hear d by t he Mani t oba Cour t of Queen' s Bench on Dec .

14, - 1891 and t he Pr i vy Counci l deci si on was handed down on Jul y 30, 1892, onl y seven
and a hal f mont hs l at er .
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compass" and t he dut y of t he cour t was t o det er mi ne t he " t r ue const r uc-

t i on" of t he Mani t oba Act and whet her t he pr ovi nci al l egi sl at ur e had

exceeded i t s power s . 65 Lor d Macnaght en st at ed t hat t he i nt ent i on of t he

l egi sl at ur e i n enact i ng t he Mani t oba Act , 1870 was " t o pr eser ve ever y

l egal r i ght or pr i vi l ege, and ever y benef i t or advant age i n t he nat ur e of a

r i ght or pr i vi l ege, wi t h r espect t o denomi nat i onal school s, whi ch any

cl ass of per sons pr act i cal l y enj oyed at t he t i me of t he Uni on' , .
66 Ther e

wer e, however , no l egal r i ght s or pr i vi l eges wi t h r espect t o denomi nat i onal

school s . Thus, he consi der ed what r i ght s or pr i vi l eges woul d have exi st ed

had t he pr act i ce i n 1870 been est abl i shed by l aw. Per sons woul d have had

t he r i ght t o est abl i sh denomi nat i onal school s at t hei r own expense, and he

added t hat i t was possi bl e t hat " t hi s r i ght , i f i t had been def i ned or

r ecogni sed by posi t i ve enact ment , mi ght have had at t ached t o i t as a
necessar y or appr opr i at e i nci dent t he r i ght of exempt i on f r om any cont r i -

but i on under any ci r cumst ances t o school s of a di f f er ent denomi nat i on" . 67

However , t he Pr i vy Counci l t hought i t was goi ng much t oo f ar t o i nf er an

i mmuni t y f r om t axat i on i n connect i on wi t h " a nat i onal syst em of educa-

t i on upon an unsect ar i an basi s" . " Si nce i t i s di f f i cul t t o envi sage t he

l egi sl at ur e t axi ng Roman Cat hol i cs i n or der t o est abl i sh an Angl i can

school , t hi s i nt er pr et at i on conf er r ed no ef f ect i ve t ax i mmuni t y . But i t i s

onl y i mmuni t y f r om a t ax l evi ed t o est abl i sh a publ i c school syst em t hat

can make denomi nat i onal school s f easi bl e i n any pr act i cal and meani ng-

f ul way . The Pr i vy Counci l t hus r ender ed al most t ot al l y nugat or y t he

denomi nat i onal school guar ant ee of t he Mani t oba Act by hol di ng t hat

onl y i f Roman Cat hol i c chi l dr en wer e compel l ed by l aw t o at t end t he

publ i c school syst em woul d t hei r r i ght s and pr i vi l eges be pr ej udi ci al l y

af f ect ed . The Pr i vy Counci l asked what r i ght or pr i vi l ege was vi ol at ed

and answer ed : 69

I t i s not t he l aw t hat i s i n f aul t . I t i s owi ng t o r el i gi ous convi ct i ons whi ch ever yone

must r espect , and t o t he t eachi ngs of t hei r Chur ch, t hat Roman Cat hol i cs and

member s of t he Chur ch of Engl and f i nd t hemsel ves unabl e t o par t ake of advant ages

whi ch t he l aw of f er s t o al l al i ke .

Thi s st r angel y per ver se l ogi c has a di st i nct l y Equal Ri ght s Associ at i on

r i ng about i t . The denomi nat i onal school guar ant ees had been pl aced i n

t he Mani t oba Act because Roman Cat hol i cs hel d st r ong convi ct i ons about

t he nat ur e of educat i on . Rel i gi ous convi ct i ons cannot cr eat e t he pr obl em;

t he i nt er pr et at i on of t he l aw by t he Pr i vy Counci l must be at f aul t .

451 .

65 Ci t y of Wi nni peg v . Bar r et t ; Ci t y of Wi nni peg v . Logan, supr a, f oot not e 62, at p.

" '
I bi d. , at p . 453 .

0
I bi d. , at p . 454 .

6s
I bi d.

69 I bi d. , at p . 458 .
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The Pr i vy Counci l - acknowl edged t hat wei ght shoul d be gi ven t o a

unani mous deci si on of t he Supr eme Cour t of Canada but expr essed doubt

about whet her i t was per mi ssi bl e " t o r ef er t o t he cour se of l egi sl at i on

bet ween 1871 and 1890, as a means of t hr owi ng l i ght on t he pr evi ous

pr act i ce or on t he const r uct i on of t he savi ng cl ause i n, t he Mani t oba

Act ' , . 7° By t aki ng t hi s posi t i on t he Counci l f ai l ed t o r ecogni ze t hat t he

Mani t oba Act embodi ed t he t er ms of an agr eement r eached bet ween

del egat es f r om Assi ni boi a and t he f eder al gover nment , and t hat at l east

t he r el at i vel y cont empor aneous act s of t he par t i es wer e sur el y cogent

evi dence about t he meani ng whi ch t hey at t ached t o t he agr eement . The

Pr i vy Counci l cr i t i ci zed one j udge of t he Supr eme Cour t f or t aki ng t he
vi ew t hat publ i c school s under t he Act of 1890 wer e i n r eal i t y Pr ot est ant
school s, st at i ng : '

They [ t hei r Lor dshi ps] cannot assent t o t he vi ew . . . t hat publ i c school s under t he

Act of 1890 ar e i n r eal i t y pr ot est ant school s . The l egi sl at ur e has decl ar ed i n so many

wor ds t hat " t he publ i c school s shal l be ent i r el y unsect ar i an" and t hat pr i nci pl e i s

car r i ed out t hr oughout t he Act .

The Pr i vy Counci l ' s vi ew of r eal i t y was t hus sever el y l i mi t ed . I t shoul d

have appr eci at ed t hat when Joseph Mar t i n pr oposed f r ee secul ar school s,

he met det er mi ned opposi t i on f r omAngl i cans, Pr esbyt er i ans, and Roman

Cat hol i cs al i ke . , The compr omi se, sat i sf act or y onl y t o _ t he Pr ot est ant s,

coul d be descr i bed as " Educat i on: Not Secul ar Nor Sect ar i an, but

Rel i gi ous" . 72 The r el i gi ous cont ent was not per cept i bl y di f f er ent i n t he

non- sect ar i an publ i c school s f r omt hat i n t he Pr ot est ant school s whi ch had
pr eceded t hem.

Af t er downpl ayi ng i t s concer n wi t h t he pol i cy of t he Publ i c School s

Act 1890, t he Pr i vy Counci l sai d t hat i f Bar r et t ' s cont ent i on was uphel d i t

woul d be di f f i cul t " t o pr ovi de f or educat i onal want s of t he mor e spar sel y

i nhabi t ed di st r i ct s" , 73 and t hat t he wi de educat i onal power woul d be

l i mi t ed t o " maki ng r egul at i ons f or t he sani t ar y condi t i ons of school -

houses, i mposi ng r at es f or t he suppor t of denomi nat i onal school s, enf or c-
i ng t he compul sor y at t endance of schol ar s and mat t er s of t hat sor t "

. 7a
The

f i r st poi nt , t hat one publ i c school syst em woul d be mor e ef f i ci ent i n
ser vi ng spar sel y popul at ed ar eas, appear s i r r ef ut abl e . 75 The second poi nt ,

' ° I bi d.

71 I bi d. , at pp . 458- 459 .
72

Thi s was t he t i t l e of a l ect ur e gi ven by t he Rev . Dr . J . M. Ki ng and quot ed i n

Cl ar k, op . ci t . , f oot not e 16, p . 43 . The Pr ot 6st ant maj or i t y t hr ough t he Advi sor y Boar d

was abl e t o i ncl ude t he same amount of Pr ot est ant t eachi ng i n t he new publ i c school

syst em as had been i ncl uded i n t he f or mer Pr ot est ant school s . Sect i ons 6 t o 8 of t he Publ i c

School s Act , supr a, f oot not e 35 pr ovi ded f or r el i gi ous exer ci ses .
73 Ci t y of Wi nni peg v . Bar r et t ; Ci t y of Wi nni peg v . Logan, supr a, f oot not e 62, at p .

459 .
74 I bi d .
75

However , John S . Ewar t , I sms i n t he School s ( 1893) , 1 Can. Magazi ne 356, at p .

365 st at ed:
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t hat t he wi de educat i onal power woul d be sever el y r est r i ct ed wer e subsec-

t i on 22( 1) i nt er pr et ed t o pr event t he est abl i shment of f r ee publ i c educa-

t i on t o be suppor t ed by bot h Pr ot est ant s and Roman Cat hol i cs, does not

bear scr ut i ny . I f t he guar ant ee f or denomi nat i onal school s had been hel d

t o pr event t axat i on of Roman Cat hol i cs f or t he suppor t of publ i c school s,

t he pr ovi nce woul d st i l l have had an i mpor t ant r ol e t o pl ay i n det er mi ni ng

an appr opr i at e mi ni mum secul ar cur r i cul um and set t i ng mi ni mumst andar ds .

On Jul y 23, 1892, seven days pr i or t o t he Pr i vy Counci l deci si on,

t he Gr eenway gover nment of Mani t oba had been r e- el ect ed .
76

Ther e i s no

doubt t hat t he Pr i vy Counci l deci si on was popul ar among t he maj or i t y of

t he ci t i zens of Mani t oba ; however , t he Roman Cat hol i cs, par t i cul ar l y t he

mi nor i t y i n Mani t oba, f el t bet r ayed . Cr i t i ci sm of t he deci si on was not

conf i ned t o Mani t oba Cat hol i cs . The Conser vat i ve League of Mont r eal

expr essed t he r egr et
77

t hat " i n t he name of ' Equal Ri ght s, ' l i ber t y of
consci ence, j ust i ce and equal i t y of r i ght s have been deni ed by t he school

l aw of 1890 t o a ver y l ar ge por t i on of t he i nhabi t ant s of t hat pr ovi nce" . 7s

I t st at ed t hat " t he hi ghest t r i bunal i n Engl and t ook i nt o account nei t her

t he sol emn t r eat y of 1870, nor t he unequi vocal i nt er pr et at i on of t hat t r eat y

cont ai ned i n t he l aw of 1871"
. 79 St at esmen and publ i c men wer e ur ged t o

" l abour manf ul l y and uncompr omi si ngl y" 80 unt i l t he Publ i c School s Act

of 1890 was amended t o r ecogni ze separ at e school s . The Bar r et t case

r epr esent s one of t he ear l i est occasi ons i n whi ch an i nf l uent i al gr oup of

Conser vat i ves, anger ed by a deci si on of t he Pr i vy Counci l cal l ed f or t he

abol i t i on of Canadi an appeal s . The Conser vat i ve League of Mont r eal

sai d : 81

Anot her quest i on ar i ses out of t hi s subj ect , and cl ai ms our ear nest at t ent i on . The

pr esent cr i si s woul d have been avoi ded i f t he Pr i vy Counci l i n Engl and had r ender ed

a deci si on accor di ng t o equi t y, and based on t he t r ue st at e of t he case . Unf or t unat el y

i n t he pr esent i nst ance, as i n ever y ot her wher e t he i nt er est s of t he Cat hol i cs of t hi s
count r y and of t he Fr ench Canadi ans have been i nvol ved, t hat hi gh t r i bunal has

r ender ed an ar bi t r ar y j udgment . Si nce unhappi l y t hi s appear s t o be t r ue, i t i s most

The Rev . Dr . Br yce, one of t he bi t t er est opponent s of t he separ at e school s, has

r ecent l y st at ed as f ol l ows : - " Out of 719 school di st r i ct s i n Mani t oba, when t he Act

of 1890 was passed, 91 wer e Cat hol i c . Of t hese al l but a ver y smal l per cent age ar e i n

l ocal i t i es al most ent i r el y Fr ench" . I may add t hat of t he " ver y smal l per cent age"

t her e wer e onl y f our school di st r i ct s i n whi ch t he popul at i on, al t hough mi xed, was

not l ar ge enough t o suppor t a school of each ki nd .
76 Bot h par t i es suppor t ed t he new school l egi sl at i on . One of t he campai gn i ssues was

whi ch par t y woul d of f er t he st out est r esi st ance shoul d t he f eder al gover nment i nt er vene ;

see Daf oe, op . ci t . , f oot not e 58, pp . 61- 65 .
77

The st at ement of t he Conser vat i ve League of Mont r eal dat ed Nov . 3, 1892 i s
r epr oduced I n Re Cer t ai n St at ut es of t he Pr or i nce of Mani t oba Rel at i ng t o Educat i on,

supr a, f oot not e 2, at pp . 618- 620 .
78 I bi d . , at pp . 617- 618 .
79

I bi d . , at p . 619 .

$° I bi d . , at p . 620 .

81 I bi d.
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oppor t une t o consi der whet her i ndeed t he Pr i vy Counci l has j ur i sdi ct i on i n such

mat t er s and t o have i t t aken away i f i t exi st s : f or t he t i me has gone by and i s past

when a count r y or a peopl e can be made t o suf f er i nj ust i ce i ndef i ni t el y .

Senat or R. W. Scot t , a Li ber al and Roman Cat hol i c, assai l ed t he deci si on

as " mani f est l y unf ai r " , " cont r ar y t o t he f act s" , and " i l l ogi cal " . a2 I t was

an unf or t unat e deci si on, f or i t badl y br ui sed t he spi r i t of Fr ench Canada

and must be r egar ded as a cont r i but i ng f act or t o t he l at er gr owt h of

separ at i sm i n Quebec .

I n f ai r ness t o t he Pr i vy Counci l , i t shoul d be ment i oned t hat t he case

f or t he mi nor i t y was mi smanaged . John Ewar t , al t hough a Pr esbyt er i an,

had- been r et ai ned by t he Cat hol i c mi nor i t y, and t he Mi ni st er of Just i ce

cont i nued t hi s r et ai ner on t he advi ce of Hugh John Macdonal d, who sai d

t hat Ewar t was " by f ar t he best man i n Mani t oba i n ever y ki nd of l egal

pr oceedi ng" , 83 even t hough he was a Gr i t . The f eder al gover nment assi st -

ed t he mi nor i t y i n ar r angi ng counsel and- payi ng l egal f ees . For t he appeal
t o t he Pr i vy Counci l , Ewar t suggest ed r et ai ni ng Si r Hor ace Davey and

Edwar d Bl ake, t he out st andi ng equi t y pl eader s of Br i t ai n and Canada .
84

But t he Mi ni st er of Just i ce r ef used t o r et ai n Edwar d Bl ake, t he br i l l i ant

l awyer , and f or mer l eader of t he Li ber al par t y, and, as a r esul t of conf used

t el egr aphi c communi cat i ons, Si r Hor ace Davey was per mi t t ed t o sl i p i nt o

a r et ai ner f or t he Mani t oba gover nment . At t he l ast mi nut e, Si r Ri char d
Webst er was r et ai ned f or t he mi nor i t y and conduct ed t he case al ong wi t h

Samuel Bl ake . Si r Ri char d t ur ned out t o be a di sast r ous choi ce i n t hat he

was not at t uned t o t he case and al so was, as At t or ney Gener al , " t oo

pr eoccupi ed wi t h pol i t i cs" . 8s Ewar t , who was r et ai ned t o assi st but not
ar gue bef or e t he Pr i vy Counci l , wr ot e t hat " i t i s one of t he r i ght s and
pr i vi l eges of t he l eader s of t he Bar her e t o negl ect a case as much as t hey

l i ke" , 86. and t hat Webst er " di dn' t l ook at t he br i ef , knew not hi ng of t he

case and bl under ed f r om st ar t t o f i ni sh so t hat SamBl ake coul d say

not hi ng wi t hout cont r adi ct i ng hi s seni or " . 87 The i nept i t ude i n t he pr esen-

82 Debat es of t he Senat e, 1894, 119- 134 .

83
Dougl as Lowel l Col e, The Bet t er Pat r i ot : John S. Ewar t and The Canadi an Na-

t i on, U. of Washi ngt on, Hi st or y Ph . D . 1968, at p . 58, quot i ng H. J . Macdonal d paper s,

Vol . 537, H. J . Macdonal d t o J . A. Macdonal d, Aug . 4, 1890 .
84

I bi d.

85 I bi d. . , p . 60 .
86

I bi d.

$7 I bi d . Al t hough Ri char d Webst er became Chi ef Just i ce of Engl and i n Oct ober

1900, t he Di ct i onar y of Nat i onal Bi ogr aphy 1912- 1931, vol . 24, at p . . 562 st at es : " He was

not a cl ever man, nor a l ear ned l awyer , nor a good speaker - ei t her i n t he cour t s or i n

par l i ament . Hi s equi pment as an advocat e consi st ed mai nl y i n a spl endi d physi que, a

f or ci bl e per sonal i t y, and i mmense i ndust r y . As a j udge he was di gni f i ed, and si t t i ng wi t h

a j ur y was sat i sf act or y, t hough not di st i ngui shed; but t he r epor t s wi l l be sear ched i n vai n

f or j udgment s of hi s t hat ar e val uabl e as exposi t i ons of t he l aw" . Hi s conduct on t he

Al aska Boundar y Commi ssi on of 1903 unl eashed a st or m of pr ot est i n Canada and

pr ovi ded a t r emendous st i mul us t o t he movement . f or f ul l sel f - gover nment _ See F. W.
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t at i on of t he case i s a mi t i gat i ng ci r cumst ance, but i t can har dl y condone

t he Pr i vy Counci l ' s nar r ow f or mal i st i c opi ni on whi ch r ever sed t he deci -

si on of t he Supr eme Cour t and uphel d t he Publ i c School s Act of 1890 .

VI I I . Gr opi ng Towar ds Remedi al Legi sl at i on and t he Ref er ence
Case i n t he Supr eme Cour t

Wi t h t he Publ i c School s Act decl ar ed t o be const i t ut i onal , " t he poi soned
chal i ce of t he dr eaded obl i gat i on t o deal wi t h t he Mani t oba School
Quest i on' 88 was r et ur ned t o t he f eder al gover nment . Ar emedi al or der or
r emedi al l egi sl at i on was bound t o set t he Pr ot est ant and Roman Cat hol i c
suppor t er s of t he gover nment at l ogger heads . The Tor ont o Mai l on Mar ch
2, 1892, decl ar ed t hat " t he t r i bunal of l ast r esor t has pr onounced Mani t o-
ba f r ee ; and f r ee t hat Pr ovi nce shal l be i f t he Engl i sh popul at i on has any
voi ce i n t he gover nment of t hi s count r y" . 89 On t he ot her hand, Pr emi er
Mer ci er i n Mont r eal ur ged t he peopl e of Quebec t o " put asi de al l di vi -
si ons and hat r eds of t he past , and j oi n i n a f r at er nal uni on t o pl ace t wo
mi l l i ons of Fr ench Canadi ans agai nst t he oppr essi on of t he ot her Pr ovi nces" . 90

The exact nat ur e of t he r emedy had t o be det er mi ned . Asubcommi t -
t ee of cabi net hear d t he appeal s whi ch had pr evi ousl y been pr esent ed, and
John S. Ewar t , Q. C . vi gor ousl y i nt r oduced t he case f or t he pet i t i oner s .
On Januar y 6, 1893, t he subcommi t t ee r epor t ed t o t he f ul l cabi net , r ec-
ommendi ng t hat t he gover nment of Mani t oba shoul d be gi ven an oppor t u-
ni t y t o pr esent i t s si de of t he i ssue . But t he Mani t oba gover nment be-
l i eved t hat t he mat t er was cl osed and so decl i ned t o make any submi ssi on .
The Repor t al so i ndi cat ed t hat , i n vi ew of t he Bar r et t deci si on, t her e
mi ght be some doubt about t he power of t he cabi net t o make a r emedi al
or der , or of Par l i ament t o pass r emedi al l egi sl at i on . As a consequence of
t hi s doubt , and t o avoi d maki ng a f i nal deci si on, i t was deci ded t hat t her e
shoul d be a r ef er ence t o t he Supr eme Cour t of Canada .

Si x quest i ons wer e r ef er r ed t o t he Cour t . I n essence t he Cour t was
asked t o det er mi ne whet her t he Roman Cat hol i c mi nor i t y had a val i d
appeal t o t he f eder al cabi net because a r i ght or pr i vi l ege i n r el at i on t o

educat i on had been af f ect ed by t he 1890 l egi sl at i on . The r ef er ence was
hear d by f i ve j udges . Sedgewi ck J . di d not si t because he had assi st ed i n
t he pr epar at i on of t he case when he was Deput y Mi ni st er of Just i ce . 9 '

I n Bar r et t , t he Supr eme Cour t , pr oper l y appr eci at i ve of t he cr uci al
i mpor t ance of t he case f or t he pr eser vat i on and gr owt h of nat i onal uni t y

Gi bson, The Al aska Boundar y Di sput e ( 1945) , Canadi an Hi st or i cal Associ at i on Repor t ,
p . 25 .

8s Mor t on, op . ci t . , f oot not e 33, p . 270 .

89 Quot ed i n J . Cast el l Hopki ns, Li f e and Wor k of t he Ri ght Hon. Si r John Thomp-
son ( 1895) , p . 263.

90 I bi d .

91 I bi d . , p . 264 .
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based on a bi cul t ur al concept i on, had unani mousl y t aken a r eal i st i c and

f unct i onal appr oach i n const r ui ng subsect i on 22( 1) of t he Mani t oba Act ,

1870 . However , af t er t he Pr i vy Counci l had, t hr ough a f or mal i st i c ap-

pr oach, vi r t ual l y nul l i f i ed t he pr ot ect i on of subsect i on 22( 1) , some mem-
ber s of t he Supr eme Cour t t hen adopt ed a f or mal i st i c appr oach i n t he
subsequent r ef er ence case . The r esul t was a Supr eme Cour t whi ch spl i t

t hr ee t o t wo . The maj or i t y hel d t hat t he Mani t oba Cat hol i cs had no r i ght
of appeal t o t he f eder al cabi net and t hat t he f eder al Par l i ament . l acked t he
power i n t hi s case t o pass r emedi al educat i onal l egi sl at i on . Thus a st at esman-
l i ke appr oach t o t he i ssue of t he west war d ext ensi on of t he compr omi se of

Conf eder at i on was r epl aced by a nar r ow - t echni cal const r uct i on . Thi s i s

par t i cul ar l y exempl i f i ed i n t he deci si on of St r ong C. J .

The Chi ef Just i ce' s deci si on was l ar gel y det er mi ned by one, assump-
t i on whi ch he r ei t er at ed sever al t i mes i n t he cour se of _hi s j udgment : 92

. . . ever y l egi sl at i ve enact ment i s subj ect t o r epeal by t he same body whi ch enact s

i t , ever y st at ut e may be sai d t o cont ai n an i mpl i ed pr ovi si on t hat i t may be r evoked

by t he aut hor i t y whi ch has passed i t , unl ess t he r i ght of r epeal i s t aken away by t he

f undament al l aw, t he over r i di ng const i t ut i on whi ch has cr eat ed t he l egi sl at ur e i t sel f .

Lat er , he st at ed : 93

. . . we must assume i n t he absence of expr ess wor ds t hat i t was not t he i nt ent i on of

Par l i ament t o i mpose upon t he Mani t oba l egi sl at ur e a di sabi l i t y so anomal ous as an

i ncapaci t y t o r epeal i t s own enact ment s, except . subj ect t o . an appeal t o t he Gover nor

Gener al i n Counci l and possi bl y t he i nt er vent i on of t he Domi ni on Par l i ament as a

par amount l egi sl at ur e . . . .

St ar t i ng f r om t hi s st r ongl y hel d vi ew, t hat even educat i onal l egi sl at i on

passed by Mani t oba shoul d be capabl e of r epeal by Mani t oba wi t hout any

appeal t o t he Gover nor - ( gener al i n Counci l , St r ong C. J . ' s i nt er pr et at i on

of subsect i on 22( 2) was a f or egone concl usi on . Subsect i on 22( 2) r eads :

An appeal shal l l i e t o t he Gover nor Gener al i i i Counci l f r om any Act or deci si on of

t he Legi sl at ur e of t he Pr ovi nce, or of any Pr ovi nci al Aut hor i t y, af f ect i ng any r i ght

or pr i vi l ege, of t he Pr ot est ant or Roman Cat hol i c mi nor i t y of t he Queen' s subj ect s

i n r el at i on t o Educat i on .

The maj or i ssue was whet her " any r i ght or . pr i vi l ege" of t he mi nor i t y
r ef er r ed t o t hose at t he dat e of Uni on or t hose whi ch mi ght . subsequent l y
come i nt o exi st ence . " Any r i ght or pr i vi l ege" i s absol ut el y . gener al . and
t her ef or e coul d be t aken as r ef er r i ng t o a r i ght or pr i vi l ege cr eat ed af t er
1870 . However , such an i nt er pr et at i on conf l i ct ed wi t h St r ong C. J . ' s f i r m-

l y hel d bel i ef i n l egi sl at i ve supr emacy . He not ed t hat t he wor ds " or i s

t her eaf t er est abl i shed by t he Legi sl at ur e of t he Pr ovi nce" cont ai ned i n

subsect i on 93( 3) of t he Const i t ut i on Act , 1867 ar e omi t t ed f r omsubsec-

t i on 22( 2) of t he Mani t oba Act , and concl uded t hat t hi s must have . been

del i ber at e .

92 I n Re Cer t ai n St at ut es of t he Pr ovi nce of Mani t oba Rel at i ng t o Educat i on, supr a,

f oot not e 2, at p . 655 .
93

I bi d . , at p . 661 .
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Subsect i on 93( 3) has no di r ect r el evance i n deci di ng t he t i me at
whi ch " any r i ght or pr i vi l ege" i s t o be det er mi ned . The subsect i on r eads :

Wher e i n any Pr ovi nce a syst em of Separ at e or Di ssent i ent School s exi st s by l aw at
t he Uni on or i s t her eaf t er est abl i shed by t he Legi sl at ur e of t he Pr ovi nce, an Appeal
shal l l i e . . .

The wor ds " or i s t her eaf t er est abl i shed" r ef er t o t he t i me of cr eat i ng a
syst em of separ at e or di ssent i ent school s . I t does so because subsect i on
93( 1) r ef er s onl y t o any " Ri ght or Pr i vi l ege wi t h r espect t o Denomi na-
t i onal School s whi ch any Cl ass of Per sons have by Lawi n t he Pr ovi nce at

t he Uni on" . As Nova Scot i a and NewBr unswi ck di d not have denomi na-

t i onal school s est abl i shed by l aw i n 1867, t her e was no pr ot ect i on f or

t hem i n subsect i on 93( 1) . Ther e woul d be mi nor i t y pr ot ect i on f or t he

denomi nat i onal school s i n Nova Scot i a and New Br unswi ck t hr ough a

subsect i on 93( 3) appeal t o t he f eder al cabi net wer e t he separ at e school s t o

be est abl i shed by l aw af t er 1867, pr ovi ded t hat any r i ght or pr i vi l ege does

not r ef er back t o t he dat e of uni on . I f " any r i ght or pr i vi l ege" i n subsec-

t i on 93( 3) wer e i nt er pr et ed as r ef er r i ng t o subsect i on 93( 1) wi t h i t s dat um

" by Lawi n t he Pr ovi nce at t he Uni on, " t he i ncl usi on of t he wor ds " or i s

t her eaf t er est abl i shed by t he Legi sl at ur e of t he Pr ovi nce" i n subsect i on

93( 3) woul d be r ender ed t ot al l y nugat or y . Thus a consi der at i on of subsec-

t i on 93( 3) i ndi r ect l y assi st s i n const r ui ng any r i ght or pr i vi l ege i n subsec-

t i on 22( 2) as r ef er r i ng not onl y t o t hose exi st i ng at uni on but al so t o t hose

subsequent l y cr eat ed . A f ul l consi der at i on of subsect i on 93( 3) poi nt s t o

an i nf er ence di r ect l y cont r ar y t o t he one whi ch St r ong C. J . dr ew f r om i t .

Agai n i t i s appar ent t hat hi s desi r e t o mi ni mi ze encr oachment upon l egi s-
l at i ve supr emacy caused hi mt o concl ude t hat r i ght or pr i vi l ege must be
det er mi ned as of t he dat e of uni on : 94

. . . t her e i s, i t seems t o me, much f or ce i n t he consi der at i on, t hat whi l st i t was

r easonabl e t hat t he or gani c l aw shoul d pr eser ve vest ed r i ght s exi st i ng at t he uni on

f r om spol i at i on or i nt er f er ence, yet ever y pr esumpt i on must be made i n f avour of

t he const i t ut i onal r i ght of a l egi sl at i ve body t o r epeal t he l aws whi ch i t has i t sel f
enact ed . 94

94
I bi d. , at p . 654. St r ong C. J . al so hel d t hat subsect i on 93( 3) does not pr ovi de an

appeal t o t he f eder al cabi net f r om an Act of t he l egi sl at ur e but onl y f r oman act or deci si on
of any pr ovi nci al aut hor i t y . Thi s i s anot her exampl e of not onl y st r ai ned but wr ong
i nt er pr et at i on whi ch f l ows f r om hi s unswer vi ng commi t ment t o t he maxi m of l egi sl at i ve
supr emacy . Subsect i on 93( 3) pr ovi des t hat " an appeal shal l l i e t o t he Gover nor Gener al i n
Counci l f r om any Act or Deci si on of any Pr ovi nci al Aut hor i t y" . Si nce bot h Act and
Deci si on ar e capi t al i zed i t i s possi bl e t o i nt er pr et t hi s as r ef er r i ng onl y t o an act or deci si on
of any pr ovi nci al aut hor i t y and excl ude t he l egi sl at ur e f r om t he umbr el l a of a pr ovi nci al
aut hor i t y . However , i t i s f ar mor e r easonabl e t o concl ude t hat Act means a l aw passed by
t he l egi sl at ur e because subsect i on 93( 4) begi ns " I n case any such Pr ovi nci al l aw as f r om
t i me t o t i me seems t o t he Gover nor Gener al i n Counci l r equi si t e . . . " . Ther e i s no doubt
t hat i n subsect i on 22( 2) of t he Mani t oba Act , 1870, t he wor d Act means a l awpassed by
t he l egi sl at ur e f or Act i s capi t al i zed and deci si on i s not and t he Legi sl at ur e i s speci f i cal l y
ment i oned . Sect i on 22( 2) r eads : " An appeal shal l l i e t o t he Gover nor Gener al i n Counci l
f r omany Act or deci si on of t he Legi sl at ur e of t he Pr ovi nce, or of any Pr ovi nci al Aut hor i t y
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St r ong C. J . ' s unchar act er i st i cal l y poor i nt er pr et at i on cont ai ned i n

t hi s case may have been pr ompt ed- by hi s opi ni on t hat r emedi al act i on

mi ght be mor e i nj ur i ous t o nat i onal uni t y t han no act i on at al l . Samuel

Henr y St r ong had been bor n i n Engl and i n 1825 and at t he age of el even

came t o Quebec wi t h hi s f at her , who was Angl i can chapl ai n t o t he Br i t i sh

f or ces at t he ci t adel . Al t hough he became t hor oughl y f ami l i ar wi t h t he

Fr ench l anguage, i t i s possi bl e t hat he subscr i bed t o t he ext r eme Angl o-

Saxon nat i onal i smt hat had i nspi r ed t he Publ i c School s Act . Anot her pos-

si bi l i t y i s t hat t hi s case was j ust a mani f est at i on of t he i mpor t ance whi ch

he at t ached t o pr ovi nci al r i ght s . I ndeed, a st udy has shown he r ender ed

j udgment s f avour abl e t o t he pr ovi nces mor e consi st ent l y t han any ot her

ear l y j udge of t he Supr eme Cour t . 95 Af ur t her possi bi l i t y i s t hat he may

have wi shed t o avoi d i nf l i ct i ng a ser i ous pol i t i cal pr obl em upon t he

Conser vat i ve gover nment .

St r ong was f or many year s associ at ed wi t h Si r John A. Macdonal d .

Macdonal d cal l ed upon hi mt o dr af t t he f i r st Supr eme Cour t bi l l i n 1869

and l at er t hat same year appoi nt ed hi m t o t he Cour t of Chancer y of

Ont ar i o . I n 1874 St r ong was appoi nt ed t o t he Cour t of Er r or and Appeal

and i n 1875 t o t he Supr eme Cour t of Canada . The 1874 and 1875 appoi nt -

ment s wer e f r oma Li ber al gover nment , but i t was t he Conser vat i ve Pr i me

Mi ni st er , John Thompson, - who i n 1892 made hi m Chi ef Just i ce . He

mai nt ai ned cont act wi t h Conser vat i ve pol i t i ci ans . He wr ot e a ver y l auda-

t or y l et t er t o Si r C. H . Tupper pr ai si ng hi s per f or mance as Mi ni st er of

Just i ce and l at er had t o i mpl or e hi mnot t o make t he l et t er publ i c . 96 I t i s

t her ef or e possi bl e t hat St r ong C. J . wi shed t o save t he Conser vat i ve gov-

er nment f r om t he di l emma of passi ng r emedi al l egi sl at i on whi ch woul d

bi t t er l y di vi de t he par t y . I t shoul d be r emember ed t hat t he Pr i vy Counci l ,

t hr ough nar r ow f or mal i st i c i nt er pr et at i on, -had al most t ot al l y gut t ed sub-

sect i on 22( 1) of t he Mani t oba Act , 1870 of any r eal pr ot ect i on . I t had t hus

made i nevi t abl e t he appeal t o t he f eder al cabi net under subsect i on 22( 2)

and had cr eat ed t he pr obl em f or t he gover nment . St r ong C. J . may have

f el t i t qui t e l egi t i mat e t o engage i n t he same nar r ow f or mal i smt o save t he
gover nment f r omt he di l emma cr eat ed by t he Pr i vy Counci l .

95 F. M. Gr eenwood, Lor d Wat son, I nst i t ut i onal Sel f - I nt er est , and t he Decent r al i za-

t i on of Canadi an Feder al i sm i n t he 1890' s ( 1974) , 9 U. B. C. L . Rev . 244, at p. 267.
96

James G. Snel l , Fr eder i ck Vaughan, The Supr eme - Cour t of Canada: A Hi st or y of

t he I nst i t ut i on ( 1985) , p . 71, st at e:

I n Januar y 1896 i n t he mi dst of t ense pol i t i cal negot i at i ons i n Ot t awa, St r ong had t o

pl ead wi t h Tupper not t o publ i sh a l et t er i n whi ch t he Chi ef Just i ce had l avi shl y

pr ai sed t he Mi ni st er ' s per f or mance . Thr ee mont hs l at er St r ong became cl osel y i n-

vol ved i n t he r est r uct ur i ng of t he Conser vat i ve Cabi net . Bot h t hr ough Hi bber t Tupper

and di r ect l y t o pr ospect i ve Cabi net member s, t he Chi ef Just i ce of f er ed advi ce and

suppor t as t o who shoul d r epr esent Ont ar i o and as t o what pol i cy shoul d be adopt ed

r egar di ng t he cont ent i ous Mani t oba school s quest i on .

I wi sh t o t hank Pr of essor s Snel l and Vaughan f or maki ng t hei r manuscr i pt avai l abl e t o me

and f or per mi ssi on t o quot e t hi s passage .
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Four ni er J . , not cowed by t he f or mal i smadopt ed by t he Pr i vy Coun-

ci l i n t he Bar r et t case, i nsi st ed on l ooki ng at t he hi st or y and subst ance of

t he cont r over sy . He quot ed f r om t he condi t i ons upon whi ch t he i nhabi

t ant s of Assi ni boi a had ent er ed conf eder at i on as a pr ovi nce . One of t hese

condi t i ons was : "

That t he school s shal l be separ at e, and t hat t he moneys f or school s shal l be di vi ded

bet ween t he sever al denomi nat i ons pr o r at a of t hei r r espect i ve popul at i ons .

Four ni er J . was ver y cr i t i cal of t he Pr i vy Counci l decl ar i ng t hat , because

of Bar r et t v . Wi nni peg, subsect i on 22( 1) of t he Mani t oba Act was " wi ped

out " . 9 ' I n hi s opi ni on, even i f t he par t i es wer e i n er r or i n t hi nki ng t hey

had cer t ai n r i ght s and pr i vi l eges by pr act i ce, t hey wer e r i ght t o t r ust t he

pr ovi nci al l egi sl at ur e because i t had est abl i shed separ at e school s by l aw

and i t di d pr ovi de pr o r at a f undi ng f or denomi nat i onal school s i n accor -

dance wi t h condi t i ons of ent r y i nt o Canada . Four ni er J . st at ed t hat t he

wor ds of subsect i on 22( 2) of t he Mani t oba Act , 1870 " necessar i l y mean

an appeal f r om any st at ut e whi ch t he l egi sl at ur e has power t o pass i n

r el at i on t o educat i on i f at t he t une of t he passi ng of such st at ut e t her e

exi st s by l aw any r i ght or pr i vi l ege enj oyed by t he mi nor i t y" . 99 I f t he

st at ut e was ul t r a vi r es, t her e woul d be no need f or an appeal t o t he f eder al

cabi net because i t woul d be r emedi ed by t he cour t s .

Four ni er J . al so not ed t he si mi l ar i t y bet ween subsect i ons 93( 3) and

22( 2) and sai d t hat he was pl eased t o see t hat he was si mpl y concur r i ng i n

t he vi ew expr essed by Lor d Car nar von speaki ng i n t he House of Lor ds on

Febr uar y 19, 1867 . The l ast par t of t he quot at i on f r om Lor d Car nar von

r ead : t oo

But i n t he event of any wr ong at t he hand of t he l ocal maj or i t y, t he mi nor i t y have a

r i ght of appeal t o t he Gover nor Gener al i n Counci l , and may cl ai m t he appl i cat i on

of any r emedi al l aws t hat may be necessar y f r om t he cent r al par l i ament of t he
Conf eder at i on .

Four ni er J . t ur ned t o t he i ssue of whet her any r i ght or pr i vi l ege secur ed

af t er uni on had been adver sel y af f ect ed by t he 1890 l egi sl at i on, conced-

i ng t hat t he Pr i vy Counci l i n t he Bar r et t case had deci ded t hat no r i ght or

pr i vi l ege exi st i ng at t he dat e of uni on had been adver sel y af f ect ed . He

concl uded : 101

By r ef er r i ng t o t he l egi sl at i on f r om t he dat e of t he uni on t o 1890, i t i s evi dent t hat

t he Cat hol i cs enj oyed t he i mmuni t y of bei ng t axed f or ot her school s t han t hei r own,

t he r i ght of or gani zat i on, t he r i ght of sel f gover nment i n t hi s school mat t er , t he r i ght

of t axat i on of t hei r own peopl e, t he r i ght of shar i ng i n Gover nment gr ant s f or educa-

t i on . . . . Al l t hese r i ght s wer e swept away by t he act s of 1890, as wel l as t he

97
I n Re Cer t ai n St at ut es of t he Pr ovi nce of Mani t oba Rel at i ng t o Educat i on, supr a,

f oot not e 2, at p . 668 .
98

I bi d . , at p . 669.
99

I bi d . , at pp . 670- 671 .
t ° o

Quot ed, i bi d . , at p . 672.

101 I bi d . , at pp . 672- 673 .
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pr oper t i es t hey had acqui r ed under t hese act s wi t h t hei r t axes and t hei r shar e of t he

publ i c gr ant s f or educat i on. Coul d t he pr ej udi ce caused by t he act s of 1890 be

gr eat er t han i t has been?

Four ni er J . t hus hel d t hat t her e was a val i d appeal t o t he f eder al

cabi net , and t hat t he cabi net coul d make a decl ar at i on or r emedi al or der t o

Mani t oba and, i f t hi s was not compl i ed wi t h, t he Par l i ament of Canada

coul d enact a r emedi al l aw. He di d not become i nvol ved wi t h t he f al se

i ssue of l egi sl at i ve supr emacy and t he power t o r epeal l aws pr evi ousl y

enact ed ; r at her , he f ocussed upon t he r eal i ssue of what denomi nat i onal

guar ant ee was pr ovi ded by sect i on 22 of t he Mani t oba Act , 1870 and

sect i on 93 of t he Const i t ut i on Act , 1867 .

Tél esphor e Four ni er was, at l east unt i l hi s appoi nt ment t o t he Su-

pr eme Cour t of Canada i n 1875, a ver y commi t t ed Li ber al . Hi s par t y

commi t ment i s at t est ed t o by t he f act t hat he had been def eat ed many

t i mes bef or e he was f i nal l y el ect ed t o t he House of Commons at a by-

el ect i on on August , 15, 1870 . Dur i ng Al exander Mackenzi e' s gover n-

ment , he successi vel y hel d t hr ee por t f ol i os, Mi ni st er of I nl and Revenue,

Mi ni st er of Just i ce and Post mast er Gener al . As Mi ni st er of Just i ce, he

had i nt r oduced t he bi l l t o est abl i sh t he Supr eme Cour t of Canada . I n

doi ng so, he st at ed t hat t he r i ght of appeal t o t he Pr i vy Counci l had been

" consi der abl y abused i n t he Pr ovi nce of Quebec by weal t hy . men and

weal t hy cor por at i ons t o f or ce sui t or s t o compr omi se i n cases i n whi ch

t hey had succeeded i n al l t he t r i bunal s of , t he count r y" . 10 ' The amend-

ment of Aemi l i us I r vi ng of Hami l t on pur por t i ng t o pr ohi bi t appeal s f r om

t he Supr eme Cour t ' t o t he Pr i vy Counci l was t hus i mpl i ci t l y i nvi t ed by

Four ni er and r ecei ved hi s backi ng . The amendment maki ng j udgment s of

t he Supr eme Cour t f i nal and concl usi ve was passed over t he st r enuous

opposi t i on of Si r John A. Macdonal d. 103 But t he concl udi ng phr ase of

sect i on 47, " savi ng any r i ght whi ch Her Maj est y may be gr aci ousl y

pl eased t o exer ci se by vi r t ue of Her Royal Pr er ogat i ve
" , 1° 4

was subse-

quent l y accept ed by t he Canadi an gover nment t o save even or di nar y

appeal s t o t he Pr i vy Counci l i n or der t o f or est al l t he t hr eat ened di sal l ow-

ance of t he whol e Act by t he Br i t i sh gover nment . 105 Thus, t he sect i on

' 0z
House of Common Debat es, Feb . 23, 1- 875, p . 286 .

103
House of Common Debat es, Mar ch 30, 1875, pp . 980- 981 .

104
Sect i on 47 of t he Supr eme and Exchequer Cour t s Act , 38 Vi ct . , c . 11 st at ed:

The j udgment of t he Supr eme Cour t shal l i n al l cases be f i nal and concl usi ve, and no

appeal shal l be br ought f r om any j udgment or or der of t he Supr eme Cour t t o any

Cour t of Appeal est abl i shed by t he Par l i ament of Gr eat Br i t ai n and I r el and, by whi ch

appeal s or pet i t i ons t o Her Maj est y i n Counci l may be or der ed t o be hear d: Savi ng

any r i ght whi ch Her Maj est y may be gr aci ousl y pl eased t o exer ci se by vi r t ue of her

Royal Pr er ogat i ve .
105

Fr ank H. Under hi l l , Edwar d Bl ake, The Supr eme Cour t Act , And The Appeal To

The Pr i vy Counci l , 1875- 76 ( 1938) , 19 Can. Hi st . Rev . 245 t el l s t he i nt er est i ng back-

gr ound of sect i on 47 . On one smal l poi nt , Under hi l l i s i n er r or . At p. 248, he st at ed : " The

senat or s, i n f act , di vi ded evenl y, 29 t o 29, and t he cl ause was onl y car r i ed by t he
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achi eved not hi ng . The i nci dent r eveal ed Four ni er t o be a st r ong Canadi an

nat i onal i st who woul d not be over l y def er ent i al t o t he Pr i vy Counci l .
Al so, as a commi t t ed Li ber al , t he embar r assi ng di l emma whi ch t he Con-
ser vat i ve gover nment woul d be pl aced i n by hi s concl usi on t hat an appeal
t o t he f eder al cabi net was val i d, mi ght not have been a concer n t o hi m.
He was a Roman Cat hol i c and undoubt edl y f el t st r ongl y about t he unj ust

t r eat ment accor ded hi s co- r el i gi oni st s i n Mani t oba .

Tascher eau J . commenced hi s j udgment by doubt i ng t he cour t ' s

j ur i sdi ct i on t o hear a r ef er ence case . Al t hough Par l i ament had t he r i ght t o
est abl i sh a cour t of appeal under sect i on 101 of t he Const i t ut i on Act ,
1867, he quest i oned i t s power t o est abl i sh " an advi sor y boar d of t he
f eder al execut i ve" . ' o6 He di d not i nvest i gat e t he poi nt f ur t her but not ed
t hat " we gi ve no j udgment , we det er mi ne not hi ng, we end no con-
t r over sy" . t ° 7 He al so not ed t hat t he Mani t oba execut i ve may have r e-
f r ai ned f r om par t i ci pat i ng f or t hat r eason, 108 wi t h t he r esul t t hat Mr .

Robi nson, seni or member of t he Ont ar i o bar , was appoi nt ed by t he Cour t
t o r epr esent Mani t oba . [ 09 Tascher eau J . concl uded t hat subsect i on 93( 3)
was i nappl i cabl e because subsect i on 22( 2) was mor e speci f i c and t her e-
f or e t he pr ot ect i on of r i ght s and pr i vi l eges conf er r ed on a mi nor i t y af t er

t he uni on had been omi t t ed . Thi s i nt er pr et at i on i s, I bel i eve, dubi ous . He

may have been undul y i nf l uenced by t he l egi sl at i ve supr emacy ar gument .
He st at ed : "

I

. . . i t cannot be t hat by t hei r adopt i ng and r egul at i ng a syst em of separ at e school s,

t hough not obl i ged t o do so, t hey, f or ever , bound t he f ut ur e gener at i ons of t he

pr ovi nce t o t hat pol i cy, so t hat , as l ong at l east as t her e woul d be even onl y one

Roman Cat hol i c l ef t i n t he pr ovi nce, t he l egi sl at ur e shoul d be, f or al l t i me t o come,

depr i ved of t he power t o al t er i t , t hough t he const i t ut i on vest s t hem wi t h t he

j ur i sdi ct i on over educat i on i n t he pr ovi nce .

I f t he guar ant ee f or denomi nat i onal school s i s t o be ef f ect i ve, t he obvi ous
answer i s t hat i t must i nvol ve t hi s ki nd of l i mi t at i on .

Tascher eau J . was obvi ousl y ver y opposed t o t he j udgment of t he

Pr i vy Counci l i n Bar r et t , but he bel i eved t hat t he j udgment i n t hat case

speaker ' s cast i ng vot e" . The Speaker i n t he Senat e does not have a cast i ng vot e . The
Const i t ut i on Act , 1867 pr ovi des i n sect i on 36, t hat : " Quest i ons ar i si ng i n t he Senat e shal l
be deci ded by a Maj or i t y of Voi ces, and t he Speaker shal l i n al l Cases have a Vot e, and
when t he Voi ces ar e equal t he Deci si on shal l be deemed t o be i n t he Negat i ve" . Senat or
Al l an had moved t hat t he f or t y- sevent h cl ause be st r uck and on t hi s mot i on t he vot e was
29 t o 29 wi t h t he Speaker , Senat or Chr i st i e, usi ng hi s del i ber at i ve vot e agai nst t he mot i on .
The Speaker t hen decl ar ed t he mot i on t o st r i ke out cl ause 47 was l ost . Senat e Debat es,
Apr i l 6, 1875, p. 735 .

1° 6
I n Re Cer t ai n St at ut es of t he Pr ovi nce of Mani t oba Rel at i ng t o Educat i on, supr a,

f oot not e 2, at p . 677 .
107 I bi d . , at p . 678 .
i ° s I bi d .
109 I bi d . , at p . 652 .

110 I bi d . , at p . 686 .
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l ogi cal l y pr ecl uded t he mi nor i t y' s cl ai mf or r el i ef . At t he t i me of uni on i n
1870, t her e wer e by pr act i ce denomi nat i onal school s, and Cat hol i cs sup-

por t ed onl y t hei r own school s . The Pr i vy Counci l hel d t hat subsect i on

22( 1) pr ot ect ed any r i ght or pr i vi l ege whi ch any cl ass of per sons pr act i -
cal l y enj oyed at t he t i me of t he Uni on . I f t he pr act i ce was cl ear l y pr ot ect -
ed, as t he Pr i vy Counci l st at ed, t her e shoul d be no gr eat er pr ot ect i on i f , as
was t he case, t he pr act i ce was t hen t r ansl at ed i nt o l egi sl at i on . Accor di ng
t o t he Bar r et t case, t he Cat hol i cs wer e not pr ej udi ci al l y af f ect ed pr ovi ded
t hat t hey wer e not compel l ed t o at t end t he publ i c school s and r et ai ned t he

t heor et i cal but bar r en r i ght t o est abl i sh school s .

Henr i El zéar Tascher eau' s deci si on may si mpl y r ef l ect t he pr of es-

si onal r est r ai nt of st ar e deci si s . He may have f el t hi msel f pr ecl uded by

Bar r et t f r omt hi nki ng t hat t her e was any basi s f or a r emedy under subsec

t i ons 22( 2) and ( 3) . One can cr i t i ci ze hi m f or not i nvent i ng some way
ar ound Bar r et t because t he Mani t oba l egi sl at i on was so bl at ant l y unj ust t o
t he mi nor i t y . Ther e shoul d i n t hi s case have been a f el t need t o gi ve r eal
pr ot ect i on t o t he Roman Cat hol i c mi nor i t y i n Mani t oba . Conver sel y,
per haps he was a r eal i st and was pr epar ed t o concede t hat , i n spi t e of t he

const i t ut i onal guar ant ee, i t was not possi bl e i n t he 1890s f or t he Roman
Cat hol i c mi nor i t y t o expect t o cont i nue t o enj oy t he r i ght s and pr i vi l eges
t hat t hey had pr act i ced i n 1870 when t hey const i t ut ed f i f t y per cent of t he
popul at i on .

Anot her expl anat i on i s t hat he was much mor e concer ned about t he
r i ght s of . t he Fr ench Canadi ans i n Quebec . I n 1865, Tascher eau, whi l e a
member of Legi sl at i ve Assembl y f or t he const i t uency of Beauce, bol t ed
t he Conser vat i ve par t y and spoke agai nst t he Quebec conf eder at i on r eso-

l ut i ons . Hi s maj or r eason f or doi ng so was t hat t he pr oposed Const i t ut i on

di d not of f er suf f i ci ent guar ant ees t o pr ot ect Fr ench- Canadi an, r i ght s . 111 I n
speaki ng agai nst t he pr oposed Conf eder at i on i n 1865, he r ef er r ed sever al
t i mes t o Fr ench- Canadi an nat i onal i t y, and near t he concl usi on of hi s

addr ess sai d t hat Conf eder at i on wi l l be " t he r ui n of our nat i onal i t y i n

Lower Canada' , 112 and t hat i t woul d deal a deat h- bl ow t o i t . I t mi ght

t her ef or e be ar gued t hat i n sacr i f i ci ng t he r i ght s of t he Roman Cat hol i c

mi nor i t y i n Mani t oba, he was st r engt heni ng pr ovi nci al r i ght s i n Quebec

f r omf eder al encr oachment . I n hi s j udgment , t he Mani t oba l egi sl at ur e had
t he power t o pass t he l egi sl at i on; " t her ef or e any i nt er f er ence wi t h t he

l egi sl at i on by f eder al aut hor i t y woul d be ul t r a vi r es and unconst i t ut i onal " . 1
i s

Hi s submi ssi on t o st ar e deci si s mi ght al so have ar i sen out of vest i gi al

par t y l oyal t y al t hough, as hi s r esponse t o Conf eder at i on i ndi cat es, he was

1 " Par l i ament ar y Debat es on Conf eder at i on of t he Br i t i sh Nor t h Amer i can Pr ov-

i nces, 3r d Sessi on, 8t h Pr ovi nci al Par l i ament of Canada ( 1865) , pp . 894- 897 . .
112

I bi d. , p . 897 .
113

I n Re Cer t ai n St at ut es of t he Pr ovi nce of Mani t oba Rel at i ng t o Educat i on, supr a,

f oot not e 2, at p . 681 .
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pr epar ed t o put pr i nci pl e bef or e par t y . However , t he gover nment of Si r

John A. Macdonal d appoi nt ed hi mon Januar y 12, 1871 t o t he Super i or

Cour t of Quebec . On Oct ober 7, 1878, he was appoi nt ed t o t he Supr eme

Cour t of Canada, nomi nal l y by t he Li ber al gover nment of Al exander

Mackenzi e, but t he appoi nt ment was made t wo days bef or e t hat gover n-

ment l ef t of f i ce and t went y days af t er i t was def eat ed at t he pol l s . Ther e-

f or e, t he appoi nt ment may have had t he bl essi ng of Si r John A. Macdon-

al d and t he Conser vat i ve par t y, and par t y l oyal t y may have i nf l uenced

hi mt o concl ude t hat t he pet i t i on t o t he f eder al cabi net was not compet ent .

Anot her expl anat i on may be t hat he appr eci at ed t hat t he st r ai ns t hat such a

pet i t i on woul d pl ace on any gover nment wer e i nsuppor t abl e and woul d

l ead t o a di vi si on of opi ni ons so st r ong t hat t hey woul d t hr eat en t o r end

t he f abr i c of t he nat i on .

Tascher eau J . di d concl ude t hat t he Bar r et t case depr i ved t he pet i -

t i oner s of any r emedy . However , i t i s wr ong t o r egar d hi mas submi ssi ve

t o t he Pr i vy Counci l . He sai d t hat he spoke " caut i ousl y and mi ndf ul t hat I

amnot her e al l owed t o cont r over t or even doubt anyt hi ng t hat has been

sai d on t he subj ect by t he Pr i vy Counci l " . " ' Never t hel ess, on t he next

page of hi s deci si on, he hur l ed scat hi ng i nvect i ve at t he Pr i vy Counci l .

Af t er not i ng t hat t he Roman Cat hol i cs i n Mani t oba had no r i ght s but t hose

l ef t t o t hem by t he Pr i vy Counci l i n t he Bar r et t case, he st at ed : ' ' 5

. . . i f I do not mi sunder st and t hat j udgment , t he appeal t hey now l ay cl ai m t o i s not ,

as a l ogi cal i nf er ence, t her eby l ef t t o t hem.

And i n vai n now, t o suppor t t hei r appeal , woul d t hey ur ge t hat t he st at ut e so

const r ued i s unr easonabl e, unj ust , i nconsi st ent and cont r ar y t o t he i nt ent i ons of t he

l aw gi ver ; usel essl y woul d t hey cont end t hat t o f or ce t hem t o cont r i but e pecuni ar i l y

t o t he mai nt enance of t he publ i c, non- cat hol i c school s i s t o so shackl e t he exer ci se of

t hei r r i ght s as t o r ender t hem i l l usor y and f r ui t l ess, or t hat t o t ax, not onl y t he

pr oper t y of each and ever y one of t hem i ndi vi dual l y but even t hei r school bui l di ngs

f or t he suppor t of t he publ i c school s i s al most i r oni cal ; usel essl y woul d t hey demon-

st r at e t he ut t er i mpossi bi l i t y f or t hem t o ef f i caci ousl y pr ovi de f or t he or gani zat i on,

mai nt enance and management of separ at e school s, and t he essent i al r equi r ement s of

a separ at e school syst emwi t hout st at ut or y power s and t he necessar y l egal machi ner y ;

i nef f ect i vel y woul d t hey ar gue t hat t o concede t hei r r i ght t o separ at e school s, and

wi t hal , depr i ve t hemof t he means t o exer ci se t hat r i ght , i s vi r t ual l y t o abol i sh i t , or t o

l eave t hem not hi ng of i t but a bar r en t heor y . Wi t h al l t hese, and ki ndr ed consi der a-

t i ons, we, her e, i n answer i ng t hi s consul t at i on, ar e not concer ned . The l aw has

aut hor i t at i vel y been decl ar ed t o be so, and wi t h i t s consequences, we have not hi ng t o

do .

Thi s ver y out spoken cr i t i ci sm of t he Pr i vy Counci l may have been ex-

t r emel y ef f ect i ve i n subsequent l y convi nci ng t hat body t hat a ser i ous er r or

had been made i n t he Bar r et t case i n under est i mat i ng t he i mpor t ance

pl aced on t he pr ot ect i on of sect i on 22 of t he Mani t oba Act , 1870 .

Gwynne J . al so concl uded t hat t he pet i t i on of t he Roman Cat hol i cs

under sect i on 22( 2) was pr ecl uded by t he Pr i vy Counci l deci si on i n t he

114
I bi d . , at p . 679.

115
I bi d . , at pp . 680- 681 .
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Bar r et t case . He di d not appear t o come t o t hi s concl usi on wi t h any

r el uct ance . I n f act , he i ndi cat ed t hat Roman Cat hol i cs wer e not excl uded

f r omt he advi sor y boar d est abl i shed by t he 1890 l egi sl at i on and sai d t hat

as member s t hey " can equal l y wi t h Pr ot est ant s exer t t hei r i nf l uence upon -

t he boar d wi t h r egar d t o r el i gi ous exer ci ses i n t he publ i c school s . . . . . > > . 116

I t i s, however , l udi cr ous t o t hi nk t hat t he i nf l uence t hat a mi nor i t y can

exer t coul d come cl ose t o pr oduci ng t he r i ght s and pr i vi l eges whi ch t he
Roman Cat hol i cs had enj oyed bet ween 1870 and 1890 . Gwynne J . r ej ect -
ed t he ar gument s t hat t he r i ght s and pr i vi l eges r ef er r ed t o i n subsect i on
22( 2) compr ehended t hose accor ded by t he Mani t oba l egi sl at ur e bet ween
1870 and 1890 and t hat t he Bar r et t case deci ded onl y t hat no r i ght or
pr i vi l ege exi st i ng at t he dat e of uni on by pr act i ce had been i nf r i nged .
Gwynne J . deci ded t hat t he appeal gi ven by subsect i on 22( 2) t o t he

f eder al cabi net must be concur r ent wi t h an appeal t o t he or di nar y cour t s

and quot ed t he Pr i vy Counci l i n t he Bar r et t case i n suppor t . He st at ed t hat

t her e was not hi ng i n t he Mani t oba Act , 1870 whi ch compel l ed t he pass-

i ng of cer t ai n educat i on Act s i n 1871 and 1881 or " whi ch pl aced t hose

act s when passed i n any di f f er ent posi t i on f r om t hat of al l act s of a

l egi sl at ur e, whi ch const i t ut e t he wi l l of t he l egi sl at ur e f or t he t i me bei ng,
and onl y unt i l r epeal ed . . . + . 117

Ther e ar e a number of possi bl e r easons why Gwynne J . had no
di f f i cul t y i n concl udi ng t hat sect i on 22 of t he Mani t oba Act di d not
pr ovi de any r emedy f or t he Mani t oba Cat hol i cs . John Wel l i ngt on Gwynne

was bor n at Cast l eknock, i n Count y Dubl i n i n I r el and, t o a Chur ch of

I r el and cl er gyman and was educat ed at Tr i ni t y Col l ege, Dubl i n . Thi s

backgr ound woul d be unl i kel y t o cause hi mt o st r i ve t o gi ve a wi de ambi t

t o t he denomi nat i onal school guar ant ees f or Roman Cat hol i cs, and mi ght

pr edi spose hi mt o accept wi l l i ngl y t he ver y r est r i ct i ve scope accor ded t o
t hem by t he Pr i vy Counci l i n t he Bar r et t case . The i nf l uence whi ch hi s

pol i t i cal vi ews may have had i s uncer t ai n. I n 1847, he unsuccessf ul l y

cont est ed Hur on Count y f or t he Legi sl at i ve Assembl y of t he Uni t ed Pr ov-
i nce of Canada as a Ref or mer . He t hen spent a number of year s i n
Hami l t on as sol i ci t or f or t he Gr eat West er n Rai l way, f ol l owed by a

cor por at e pr act i ce i n Tor ont o, bef or e bei ng appoi nt ed t o t he Cour t of
Common Pl eas by Si r John A. Macdonal d' s gover nment i n 1867 . On
Januar y 14, 1879, Macdonal d, i n hi s f i r st f or mal appoi nt ment t o t he
Supr eme Cour t , named Gwynne . Ei t her Gwynne' s pol i t i cs had changed, 118
or i n spi t e of hi s pol i t i cs, t he Conser vat i ves t wi ce sought hi m out f or
j udi ci al pr ef er ment . I t has been suggest ed t hat one basi s f or hi s appoi nt -

ment t o t he Supr eme Cour t was hi s st r ongl y cent r al i st i nt er pr et at i on of t he

116 I bi d, , at p. 696.

	

.
117 I bi d . , at pp . 701- 702 .
118 Gwynne J . may have been a moder at e r ef or mer and t her ef or e not f ar f r om

Macdonal d i n t he pol i t i cal spect r um.



494 LA REVUE DU BARREAU CANADI EN

	

[ Vol . 63

Const i t ut i on ; '
19

however , t he deci si on whi ch he r ender ed i n t hi s case

f avour ed pr ovi nci al r i ght s . Hi s deci si on meant t hat t he f eder al cabi net

l acked j ur i sdi ct i on t o i ssue a r emedi al or der t o t he Mani t oba l egi sl at ur e . I t

i s t hus possi bl e t hat , i n t hi s case, he may have been i nf l uenced t o r ender a

deci si on whi ch woul d pr event a dest r uct i ve di l emma f r ombei ng i mposed

upon t he f eder al gover nment , ei t her because of some l oyal t y t o t he Con-

ser vat i ve gover nment whi ch had appoi nt ed hi m, or t o avoi d f anni ng t he

f l ames of di ssensi on whi ch an appeal t o t he f eder al cabi net woul d i gni t e .

The f i nal opi ni on of t he Supr eme Cour t was r ender ed by Ki ng J . He

commenced hi s j udgment wi t h an hi st or i cal consi der at i on of sect i on 93 of

t he Const i t ut i on Act , 1867 and sect i on 22 of t he Mani t oba Act , 1870 . He

not ed t hat when Br i t i sh Col umbi a i n 1871 and Pr i nce Edwar d I sl and i n

1872 wer e admi t t ed as pr ovi nces, sect i on 93 was made appl i cabl e wi t hout

change and t hat nei t her pr ovi nce t hen had a syst em of separ at e or di ssen-

t i ent school s r ecogni zed by l aw. He dr ew at t ent i on t o t he f act t hat i n t he

case of Mani t oba speci f i c l anguage guar ant ees wer e gi ven i n sect i on 23,

and t hat mor e speci f i c denomi nat i onal school guar ant ees wer e made i n

subsect i on 22( 1) t hr ough t he i ncl usi on of t he wor ds " or pr act i ce" and by

addi t i on of t he wor ds " of t he l egi sl at ur e of t he pr ovi nce" i n subsect i on

22( 2) . Ki ng J . r easonabl y i nf er r ed t hat t hi s woul d " seem t o show an

i nt ent i on on t he par t of Par l i ament t o ext end t he const i t ut i onal pr ot ect i on

accor ded t o mi nor i t i es . . . or at al l event s t o make no abat ement t her ei n" .
1' - 0

Ki ng J . t hen succi nct l y st at ed t he i ssue : one si de cont ended t hat t he

" r i ght s or pr i vi l eges" must have exi st ed at t he dat e of uni on, whi l e t he

ot her mai nt ai ned t hat t he r i ght s and pr i vi l eges must si mpl y have exi st ed at

t he t i me of t hei r al l eged vi ol at i on i r r espect i ve of t he dat e of acqui si t i on .

Ki ng J . gave sever al r easons f or deci di ng t hat subsect i on 22( 2) r ef er r ed t o

r i ght s or pr i vi l eges acqui r ed at any t i me . He not ed t hat t he at t ent i on of t he

Pr i vy Counci l was power f ul l y dr awn t o subsect i on 22( 2) and t hat t hei r

Lor dshi ps sai d subsect i ons 22( 1) , ( 2) and ( 3) " di f f er but sl i ght l y f r omt he

cor r espondi ng sect i ons of sect i on 93 of t he Br i t i sh Nor t h Amer i ca Act ,

1867" . 121 Ki ng J . poi nt ed out t hat t her e woul d be a ver y consi der abl e

di f f er ence i f subsect i on 93( 3) r ef er r ed t o r i ght s and pr i vi l eges whenever

acqui r ed, but subsect i on 22( 2) r ef er r ed onl y t o t hose exi st i ng at t he dat e

of uni on . He t hen r emar ked t hat subsect i on 22( 2) made no r ef er ence t o

t i me at al l , t hat t he nat ur al i nf er ence i s " t hat t he t i me of t hei r or i gi n i s

119 A st udy of t he ear l y deci si ons of t he Supr eme Cour t of Canada r eveal ed t hat

Gwynne J . consi st ent l y gave t he most cent r al i st i nt er pr et at i on t o t he const i t ut i on, wi t h t he
except i on of t hi s r ef er ence case ; see Gr eenwood, l oc . ci t . , f oot not e 95, at pp . 266- 267 .

120 I n Re Cer t ai n St at ut es of t he Pr ovi nce of Mani t oba Rel at i ng t o Educat i on, supr a,
f oot not e 2, at p . 707 .

121
I bi d . , at pp . 709- 710 .
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i mmat er i al " , " ' and t hat " [ t ] he exi st ence of t he r i ght , and not t he t i me of

i t s cr eat i on, i s t he oper at i ve and mat er i al
f ar t , , . 123

Ki ng J . di d acknowl edge t hat t r eat i ng t he r epeal of â st at ut e passed

by t he Mani t oba l egi sl at ur e i t sel f as gi vi ng r i se t o an appeal t o t he Gover -

nor Gener al i n Counci l i mposed pr obl ems i n r egar d t o t he concept of

l egi sl at i ve supr emacy . He sai d t hat or di nar i l y a l egi sl at ur e has t he i mpl i ed

r i ght t o r epeal a st at ut e whi ch i t has passed, but " t he f undament al l aw

may make i t ot her wi se" .
124

He gave an Amer i can exampl e i l l ust r at i ng

t hat a const i t ut i on may depr i ve a l egi sl at ur e of power t o r epeal a st at ut e

pr evi ousl y enact ed . The Uni t ed St at es Const i t ut i on pr ohi bi t s st at es " f r om

passi ng any l aw i mpai r i ng t he obl i gat i on of cont r act , and t hi s has been

hel d t o pr event t he st at e l egi sl at ur es f r omr epeal i ng or mat er i al l y al t er i ng

t hei r own act s conf er r i ng pr i vat e r i ght s . . . " . 125 Ki ng J . st at ed t hat " [ I ] f

t he cl auses of t he Mani t oba Act ar e t o have any meani ng at al l , t hey must

appl y t o save r i ght s and pr i vi l eges whi ch have no ot her f oundat i on or i gi -

nal l y t han a st at ut e of t he Mani t oba l egi sl at ur e" .
126

He t hen expl ai ned

t hat " [ t ] he vi ew t hat t he ef f ect of t hi s i s t o r est r ai n t he pr oper exer ci se by

t he l egi sl at ur e of i t s power t o al t er i t s own l egi sl at i on, i s met by t he

opposi t e vi ew t hat t her e i s no i mpr oper r est r ai nt i f i t i s a const i t ut i onal

pr ovi si on . . .
" . 127

Thus was t he t r eat ment of t he i ssue of l egi sl at i ve

supr emacy def t l y handl ed by Ki ng J .

The onl y par t of hi s j udgment whi ch can be cr i t i ci zed i s t he hol di ng

t hat t he l egi sl at i on af t er 1870 di d cr eat e ` - ` r i ght s and pr i vi l eges" whi ch

wer e di f f er ent i n nat ur e f r om t hose t hat exi st ed i n 1870 by pr act i ce . He

hel d t hat , unl i ke t he pr act i ce i n 1870, whi ch accor di ng t o t he Pr i vy

Counci l mer el y cr eat ed t he r i ght t o est abl i sh school s at t hei r own ex-

pense, t he l egi sl at i on of 1881 gr ant ed t o Roman Cat hol i cs t he r i ght t o

mai nt ai n t hei r school s by exer ci si ng t he st at e power of t axat i on over

Roman Cat hol i cs and t he r i ght of Roman Cat hol i cs t o be exempt ed f r om

t axat i on f or t he suppor t of Pr ot est ant school s . Al t hough t her e was no

del egat i on of t he st at e power of t axat i on, i t can cer t ai nl y be ar gued t hat i n

1870 Roman Cat hol i cs by pr act i ce coul d onl y be cal l ed upon t o suppor t

t hei r own school s . The ar i dl y concept ual appr oach of t he Pr i vy Counci l

had pr oduced a di l emma f or t he Supr eme Cour t . I f t her e was t o be some

r eal pr ot ect i on f or t he mi nor i t y i n r egar d t o denomi nat i onal school s,

r at her t han j ust empt y t heor et i cal pr ot ect i on, Ki ng J . was compel l ed t o

deci de t he case as he di d . As he not ed, t he Mani t oba Act " mani f est ed a

122

123

124

125

126

127

I bi d . , at p . 710 .

I bi d .

I bi d. , at p . 711 .

I bi d .

I bi d . , at p . 719 .

I bi d .



496 THE CANADI AN BAR REVI EW

	

[ Vol . 63

gr eat er t ender ness f or r aci al and denomi nat i onal di f f er ences" , ' - 8 and hi s

ski l f ul j udgment managed t o achi eve t hi s i n spi t e of t he r oadbl ock whi ch
t he Pr i vy Counci l had needl essl y er ect ed i n t he Bar r et t case .

Geor ge Edwi n Ki ng, t he second son of a shi pbui l der , was bor n at
Sai nt John, New Br unswi ck on Oct ober 8, 1839 . He was educat ed at
Mount Al l i son Col l ege and at t he Wesl eyan Uni ver si t y i n Connect i cut ,
r ecei vi ng a B. A. i n 1859 and an M. A. i n 1862 . He pr act i ced l aw i n Sai nt
John, and f r om 1867 t o 1878 he r epr esent ed i t i n t he House of Assembl y
of New Br unswi ck as a Conser vat i ve . I n 1869 he became a mi ni st er
wi t hout por t f ol i o i n t he Wet mor e admi ni st r at i on, i n 1870 At t or ney- Gener al ,
and i n 1872 Pr emi er of New Br unswi ck . I t i s sai d t hat t he pr e- emi nent
accompl i shment of hi s admi ni st r at i on was t he passage of t he Common
School s Act 1871, whi ch r epl aced t he vol unt ar y pr i nci pl e wi t h t he as-
sessment pr i nci pl e .

129
Thi s was passed whi l e Mr . Geor ge L . Hat heway

was Pr emi er , but Ki ng was t he aut hor and i t s f or emost advocat e . Roman
Cat hol i cs bi t t er l y denounced t he school s cr eat ed under t he Act as " God-
l ess" and demanded t he r i ght t o have separ at e school s suppor t ed by t he
assessment of Roman Cat hol i cs . Ki ng successf ul l y f ought t he cont ent i on
t hat t he Common School s Act 1871 was unconst i t ut i onal under subsec-
t i on 93( 1) , bot h i n t he New Br unswi ck Supr eme Cour t and bef or e t he
Pr i vy Counci l . He had r esi gned f r om of f i ce i n 1878 and had r un unsuc-
cessf ul l y as a Conser vat i ve candi dat e i n t he 1878 el ect i on f or t he House
of Commons i n t he Sai nt John const i t uency . I n 1880, he was appoi nt ed t o
t he Supr eme Cour t of New Br unswi ck by t he gover nment of Si r John A.
Macdonal d and i n 1893 he was appoi nt ed t o t he Supr eme Cour t of Cana-
da by t he gover nment of Si r John Thompson . ' 3°

I t i s somewhat i r oni c t hat i t shoul d f al l t o Ki ng J . t o t ake a st r ong
st and i n suppor t of t he r i ght s of Roman Cat hol i cs t o have separ at e school s
i n Mani t oba . One woul d not have expect ed t hat he, a Met hodi st , woul d
be a st r ong def ender of t he r i ght s and pr i vi l eges of Roman Cat hol i cs t o
denomi nat i onal school s . As a f or mer Conser vat i ve pol i t i ci an and as a
per son who obt ai ned hi s t wo j udi ci al appoi nt ment s f r om Conser vat i ve
gover nment s, he mi ght be expect ed t o appr eci at e t he unpl easant di l emma

i nvol ved i n hol di ng t he mi nor i t y' s pet i t i on t o t he f eder al cabi net t o be
compet ent . As a f or mer Pr ovi nci al Pr emi er , he mi ght not have been
enamour ed of t he over r i di ng power conf er r ed upon t he f eder al cabi net

i t s I bi d . , at p . 712 .
I 2y The Common School s Act 1871, 34 Vi ct . , c . 21 ( N . B. ) . Sect i on 60 st at ed : " That

al l School s conduct ed under t he pr ovi si ons of t hi s Act shal l be non- sect ar i an" .
I s°

James Hannay, The Pr emi er s of NewBr unswi ck Si nce Conf eder at i on ( 1897) , 9
Can . Magazi ne 213, at p . 217 sai d t hat had Mr . Ki ng been el ect ed t o par l i ament i n 1878
" i t woul d not have been necessar y f or Si r John A. Macdonal d t o go t o t he bench of Nova

Scot i a t o f i nd a Mi ni st er of Just i ce and Si r John Thompson woul d never have been

Pr emi er of Canada" .
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and Par l i ament t o pr ot ect mi nor i t y educat i onal r i ght s f r om i nf r i ngement

by pr ovi nci al l egi sl at ur es . Most of al l , one woul d have expect ed t he

ar chi t ect of t he Common School s Act , 1871 of New Br unswi ck t o be

sympat het i c t owar ds t he Publ i c School s Act 1890 of Mani t oba because

i n essence t he t wo st at ut es wer e si mi l ar . ,

I t i s, t her ef or e, per t i nent t o ask why Ki ng J . f el t obl i ged t o hol d t hat

t he Mani t oba Roman Cat hol i cs had a val i d pet i t i on t o t he f eder al cabi net

t hat had not been, ef f ect i vel y f or ecl osed by t he Pr i vy Counci l deci si on i n

Bar r et t . One possi bl e r eason i s t hat , i n r et r ospect , he r egr et t ed hi s l ack of

sympat hy t owar ds t he wi shes of t he Roman Cat hol i cs when he dr af t ed hi s

Common School s Act . Hi s st at ut e had f ai l ed t o conci l i at e Roman Cat ho-

l i c opi ni on; i n f act , Cat hol i cs wer e so i ncensed t hat a mêl ée br oke out i n

1875 i n t he vi l l age of Car aquet , i n Gl oucest er Count y, and sever al l i ves

wer e l ost . Pr emi er Ki ng was f ul l y awar e of t he ugl y si t uat i on at Car aquet .

I n hi s capaci t y as At t or ney- Gener al , he had conduct ed t he case f or t he

pr osecut i on . 131 The f ol l owi ng summer , hi s gover nment gr ant ed sever al

concessi ons t o t he Roman Cat hol i cs . Tr ust ees coul d per mi t r el i gi ous

i nst r uct i on af t er school hour s and coul d al l ow chi l dr en t o at t end any

school i n t he di st r i ct , t hus f aci l i t at i ng segr egat i on on a r el i gi ous basi s .

These concessi ons wer e gr ant ed by t he cabi net wi t hout any amendment t o

t he l egi sl at i on, per haps because Ki ng r eal i zed t hat " r i ght s and pr i vi l eg-

es" conf er r ed by st at ut e i n r el at i on t o denomi nat i onal educat i on coul d not

subsequent l y be r evoked . 132 But concessi ons had no such pr ot ect i on un-

der subsect i on 93( 3) of t he Const i t ut i on Act , 1867 .

An al t er nat i ve expl anat i on i s t hat because of hi s i nt i mat e and deep

knowl edge about sect i on 93 of t he Const i t ut i on Act , 1867, Ki ng J . appr e-

ci at ed f ul l y t he i mpor t ance of t he addi t i onal wor ds " or pr act i ce" i n

subsect i on 22( 1) , and t hat subsect i on 22( 2) of t he Mani t oba Act , 1870

si mpl y had t o r ef er t o l egi sl at i on passed subsequent t o t he uni on i n or der

t o be compar abl e t o subsect i on 93( 3) . Once i t i s acknowl edged t hat

l egi sl at i on - passed af t er uni on can gi ve r i se t o " r i ght s and pr i vi l eges"

whi ch cannot l at er be pr ej udi ci al l y af f ect ed wi t hout t he mi nor i t y havi ng â

r i ght t o appeal , t he i ssue of l egi sl at i ve supr emacy comes ont o t he st age . I t

i s possi bl e t hat t he . r eason Ki ng J . was abl e t o cope wi t h t hi s i ssue so

def t l y act ual l y st emmed f r om hi s exposur e t o and knowl edge of t he

Uni t ed St at es Const i t ut i on . He had st udi ed at an - Amer i can uni ver si t y

and woul d have been wel l acquai nt ed wi t h i deas of ent r enched r i ght s .

131 C. B . Si ssons, Chur ch & St at e i n Canadi an Educat i on ( 1959) , p. 240 ; Geor ge

F. G. St anl ey, The Car aquet Ri ot s of 1875 ( 1972) , 2 Acadi ensi s 21 . ,
132

I n t he Ref er ence case, supr a, f oot not e 2, at p . 719, Ki ng J . st at es t hat " i n

est abi shi ng, a' syst em of separ at e school s t he l egi sl at ur e may wel l have bor ne i n mi nd t he
possi bl y i r r epeal abl e char act er of i t s l egi sl at i on . . . " , Thi s consi der at i on may wel l have
i nf l uenced hi m as Pr emi er t o gr ant ext r a st at ut or y concessi ons r at her t han amend t he
l egi sl at i on of NewBr unswi ck .
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Al t hough Ki ng J . does not speci f i cal l y ci t e t he Dar t mout h Col l ege' 33 case

i n hi s j udgment , we know t hat he gave t hi s case as an exampl e i n whi ch a

st at e l egi sl at ur e had t he power t o conf er r i ght s but l acked t he power

subsequent l y t o abr ogat e t hose r i ght s . St r ong C. J . , af t er acknowl edgi ng
t hat a wr i t t en const i t ut i on mi ght pl ace l i mi t at i ons upon t he exer ci se of
conf er r ed power s, st at ed : t 34

A not abl e i nst ance of t hi s i s, as my br ot her Ki ng has poi nt ed out , af f or ded by t he
const i t ut i on of t he Uni t ed St at es, accor di ng t o t he const r uct i on whi ch t he Supr eme
Cour t i n t he wel l known " Dar t mout h Col l ege case" put upon t he pr ovi si on pr ohi b-

i t i ng t he st at e l egi sl at ur es f r om passi ng l aws i mpai r i ng t he obl i gat i on of cont r act s .

Once t he concept of ent r enched r i ght s i s acknowl edged, t he t i me
dat umf or t he det er mi nat i on of whi ch r i ght s ar e pr ot ect ed becomes si mpl y
a mat t er of const r uct i on . The r i ght s pr ot ect ed may be t hose exi st i ng at t he
dat e of uni on, as i n subsect i on 22( 1) of t he Mani t oba Act , or t hose whi ch
may be cr eat ed at any subsequent t i me, as i n subsect i on 22( 2) . Ki ng J .
per suasi vel y answer ed t he cont ent i on t hat ever y pr esumpt i on must be
made i n f avour of f i ndi ng t hat a l egi sl at i ve body has power t o r epeal t he
l aws i t has pr evi ousl y enact ed by r ecogni zi ng t hat " t her e i s no i mpr oper

r est r ai nt i f i t i s a const i t ut i onal pr ovi si on . . . . . . 135 Hi s Amer i can exper i ence

per mi t t ed hi mt o accept wi t h equani mi t y t hat supr emacy r esi ded i n t he

Const i t ut i on i n r egar d t o t he pr ot ect i on of denomi nat i onal school s .

I X. The Ref er ence Case i n t he Pr i vy Counci l

Af t er t he Supr eme Cour t of Canada deci ded i n a t hr ee t o t wo spl i t t hat t he
Roman Cat hol i c mi nor i t y di d not have a val i d cl ai mf or r emedi al act i on,
t he mi nor i t y appeal ed t o t he Pr i vy Counci l . Al t hough i t i s an appeal f r om
a r ef er ence, t he case i s anomal ousl y cal l ed Br ophy v . At t or ney- Gener al of

Mani t oba .
136

Br ophy was a pr omi nent Roman Cat hol i c l awyer who was
i ni t i al l y i nst r ument al i n chal l engi ng t he Mani t oba l egi sl at i on but who
gr adual l y def er r ed t o John S. Ewar t , a much mor e abl e counsel . The
gover nment of Mani t oba had r ef used t o ar gue t he r ef er ence case bef or e
t he Supr eme Cour t of Canada,

137 but i t was power f ul l y r epr esent ed bef or e

133
Dar t mout h Col l ege v . Woodwar d, 4 Wheat . 518 ( U. S . Sup . Ct . , 1819) .

133 I n Re Cer t ai n St at ut es of t he Pr oi , i nce of Mani t oba Rel at i ng t o Educat i on, supr a,

f oot not e 2, at p . 655.
135 I bi d. , at p . 719 .
136 118951 A. C . 202 ( P. C. ) .
137Daf oe, op . ci t . , f oot not e 58, at p . 70 st at es :

The al oof ness of t he Mani t oba Gover nment t o t he l egal pr oceedi ngs havi ng t o do

wi t h det er mi ni ng t he r i ght of t he Domi ni on Gover nment t o hear t he appeal of t he
mi nor i t y, di sappear ed when t he j udgment of t he Supr eme Cour t was t aken i n appeal
t o t he j udi ci al commi t t ee of t he Pr i vy Counci l .

No expl anat i on i s of f er ed f or t hi s change i n at t i t ude . Tascher eau J . cont ended t hat t he

r eason t hat Mani t oba di d not appear bef or e t he Supr eme Cour t was because i t bel i eved t he
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t he Pr i vy Counci l by Mr . H. H. Cozens- Har dy, Q. C. , M. P. , Mr . R. B .

Hal dane, Q. C. , M. P. , and Mr . Regi nal d Br ay . Thi s t i me t he mi nor i t y

made cer t ai n t her e was no f i asco i n r et ai ni ng counsel . ] Edwar d Bl ake,

now an I r i sh Nat i onal i st member of t he Br i t i sh Par l i ament , and John S.

Ewar t ar gued t he case . The Pr i vy Counci l consi st ed of t he Lor d Chancel -

l or , Lor d Her schel l , and Lor ds Wat son, Macnaght en and Shand. Al l but

t he Lor d Chancel l or , had sat on t he Bar r et t case . . '
38

The t r anscr i pt of t he

ar gument bef or e t he Pr i vy Counci l i ndi cat es t hat t hei r Lor dshi ps adopt ed

a f avour abl e at t i t ude t o t he case of t he Roman Cat hol i c mi nor i t y f r omt he

begi nni ng .
139

Lor d Her schel l wr ot e t he opi ni on of t he Pr i vy Counci l . He not ed t hat

t he deci si on i n t he Bar r et t . case " seems t o have gi ven r i se t o some

mi sappr ehensi on"
. t oo

He conceded t hat t he i nt er pr et at i on pl aced upon

subsect i on 22( 1) " r educed wi t hi n ver y nar r ow l i mi t s t he pr ot ect i on af -

f or ded . . . i n r espect t o denomi nat i onal school s" ,
l ot

and t hat t he Roman

Cat hol i c, communi t y i n Mani t oba and t he f r amer s of t he l egi sl at i on may

have t hought t he scope was wi der , but , t hi s coul d not i nf l uence t he i nt er -

pr et at i on of a st at ut e . The unr easonabl e i nt er pr et at i on made i n t he Bar r et t

case was excused i n t he Br ophy case by sayi ng t hat i t was t he i nevi t abl e

r esul t of t he appl i cat i on of sound r ul es of const r uct i on . Ther e was, of

cour se, no, acknowl edgment t hat t her e ar e so many conf l i ct i ng r ul es of

const r uct i on t hat a sel ect i ve appl i cat i on of t hemcan pr oduce a wi de r ange

of r esul t s .

The Pr i vy Counci l hel d t hat t her e wer e not concur r ent r emedi es

under sect i on 22 . Subsect i on 22( 1) conf er r ed r i ght s whi ch can onl y be

ef f ect i vel y vi ndi cat ed by t he or di nar y cour t s . Subsect i on 22( 2) was con

si der ed t o be a " subst ant i ve enact ment , and i s not desi gned mer el y as a

means of enf or ci ng t he pr ovi si on whi ch pr ecedes i t " . t 42
Ri ght s and pr i vi -

l eges i n subsect i on 22( 2) wer e const r ued t o embr ace al l r i ght s and pr i vi -

l eges i n exi st ence i mmedi at el y pr i or t o t he passage of t he Act whi ch

af f ect s t he r i ght or pr i vi l ege . The Pr i vy Counci l t hought t hat t her e was
11

no j ust i f i cat i on f or put t i ng a l i mi t at i on on l anguage t hus unl i mi t ed" . 143

The Pr i vy Counci l di scussed t he ar gument t hat i t s. i nt er pr et at i on of

subsect i ons 22( 2) and ( 3) woul d be i nconsi st ent . wi t h t he power conf er r ed

r ef er ence pr ocedur e t o be unconst i t ut i onal . However , Mani t oba di d not chal l enge t he

r ef er ence pr ocedur e bef or e t he Pr i vy Counci l .
138 Lor ds Mor r i s and Hannen and Si r Ri char d Couch who hear d t he Bar r et t case di d

not si t on t he Br ophy case . I n Bar r et t , t her e wer e si x j udges and i n Br ophy onl y f our .
139

The Mani t oba School Case, 1894, edi t ed f or t he Canadi an Gover nment by t he

Appel l ant s' Sol i ci t or s i n London ( 1895) .
140

Br ophy v . At t or ney- Gener al of Mani t oba, supr a, f oot not e 136, at p. 213 .
141

I bi d . , at p . 215.
142

I bi d . , at p . 219 .
143

I bi d .
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upon t he Legi sl at ur e t o " excl usi vel y make l aws i n r el at i on t o educat i on" .

I t st at ed t hat t he ar gument was f al l aci ous . 144 I t not ed t hat t he power was

l i mi t ed and onl y exer ci sabl e " subj ect and accor di ng t o t he f ol l owi ng

pr ovi si ons" . 145 Mor eover , i t i s not i ndeed excl usi ve because t he Par l i a-

ment of Canada i s aut hor i zed t o l egi sl at e wi t hi n t he conf i nes of subsec-

t i on 22( 3) .

The Pr i vy Counci l cr i t i ci zed St r ong C. J . ' s maxi mof const i t ut i onal

const r uct i on, t hat a l egi sl at i ve body must be pr esumed t o have power t o

r epeal l aws whi ch i t has i t sel f enact ed . The Counci l sai d t hat t her e i s no

pr esumpt i on one way or t he ot her because t he l egi sl at i ve power i n r egar d

t o educat i on i s " st r i ct l y l i mi t ed" . 146 I t al so cr i t i ci zed Tascher eau J . ' s

cont ent i on t hat t he l egi sl at i on of 1890, havi ng been hel d t o be i nt r a vi r es

i n t he Bar r et t case, cannot have " ` i l l egal l y' af f ect ed any of t he r i ght s or

pr i vi l eges exi st i ng pr i or t o 1890 of t he Cat hol i c mi nor i t y" .
147 I t not ed t hat

an appeal i s gi ven i n subsect i on 22( 2) si mpl y i f r i ght s ar e i n f act af f ect ed .

The Pr i vy Counci l f ound t hat t he r i ght s and pr i vi l eges exi st i ng pr i or

t o 1890 of t he Roman Cat hol i c mi nor i t y wer e af f ect ed . Lor d Her schel l

st at ed :
148

Cont r ast t he posi t i on of t he Roman Cat hol i cs pr i or and subsequent t o t he Act s f r om

whi ch t hey appeal . Bef or e t hese passed i nt o l aw t her e exi st ed denomi nat i onal

school s, of whi ch t he cont r ol and management wer e i n t he hands of Roman Cat ho-

l i cs, who coul d sel ect t he books t o be used and det er mi ne t he char act er of t he

r el i gi ous t eachi ng . These school s r ecei ved t hei r pr opor t i onat e shar e of t he money

cont r i but ed f or school pur poses out of t he gener al t axat i on of t he pr ovi nce, and t he

money r ai sed f or t hese pur poses by l ocal assessment was, so f ar as i t f el l upon

Cat hol i cs, appl i ed onl y t owar ds t he suppor t of Cat hol i c school s . What i s t he posi -

t i on of t he Roman Cat hol i c mi nor i t y under t he Act s of 1890? School s of t hei r own

denomi nat i on, conduct ed accor di ng t o t hei r vi ews, wi l l r ecei ve no ai d f r om t he

St at e . They must depend ent i r el y f or t hei r suppor t upon t he cont r i but i ons of t he

Roman Cat hol i c communi t y, whi l e t he t axes out of whi ch St at e ai d i s gr ant ed t o t he

school s pr ovi ded f or by t he st at ut e f al l al i ke on Cat hol i cs and Pr ot est ant s . Mor e-

over , whi l e t he Cat hol i c i nhabi t ant s r emai n l i abl e t o l ocal assessment f or school

pur poses, t he pr oceeds of t hat assessment ar e no l onger dest i ned t o any ext ent f or

t he suppor t of Cat hol i c school s, but af f or d t he means of mai nt ai ni ng school s whi ch

t hey r egar d as no mor e sui t abl e f or t he educat i on of Cat hol i c chi l dr en t han i f t hey

wer e di st i nct i vel y Pr ot est ant i n t hei r char act er .

The deci si on of t he Pr i vy Counci l i n Br opl r y v . At t or ney- Gener al of

Mani t oba i s i n st r i ki ng cont r ast t o t hat i n Bar r et t v . Ci t y of Wi nni peg .

Pr of essor Schmei ser has cat egor i zed t hi s change as an " amazi ng

t ur nabout " . t oy Thomas Ber ger cont ends t hat " [ o] nce agai n, t he opi ni on

144
I bi d . , at p . 221 .

145
I bi d . , at pp . 221- 222 .

146
I bi d . , at p. 222 .

147
I bi d . , at p. 227 .

i as
I bi d . , at pp . 226- 227 .

149
D. A. Schmei ser , Ci vi l Li ber t i es i n Canada ( 1964) , p . 163 .



19851

	

The Mani t oba - School Quest i on

	

50 1

of t he Pr i vy Counci l made l i t t l e sense, unl ess i t i s r egar ded as a bel at ed

acknowl edgement by t he peer s of t he wr ongheadedness of t hei r opi ni on

i n Bar r et t v . Ci t y of Wi nni peg .
150

John S. Ewar t , . counsel f or t he mi nor i t y,

sai d t hat t he Pr i vy Counci l " di d al l i t coul d t o cor r ect i t s- pr evi ous er r or " . 151

The Pr i vy Counci l cont ended t hat i n each case i t was si mpl y det er mi ni ng

t he " t r ue const r uct i on" of t he l anguage used i n t he Mani t oba . Act by

appl yi ng sound r ul es of const r uct i on, but t he r esul t s ar e so st ar t l i ngl y

di f f er ent t hat i t shows t hat j udges coul d gener al l y f i nd what t hey want ed

t o f i nd . _ The t wo cases cannot i n any meani ngf ul sense be r econci l ed . I n

t he Bar r et t case, t he const i t ut i onal pr ot ect i on f or denomi nat i onal school s

was t r i vi al i zed : no r i ght or pr i vi l ege of Roman Cat hol i cs was hel d t o be

pr ej udi ci al l y af f ect ed as l ong as t he r i ght t o est abl i sh denomi nat i onal

school s exi st ed . The f act t hat t he r i ght was bar r en because i t coul d not be

exer ci sed i n any meani ngf ul way was i r r el evant . I n t he Br ophy case, we

see t he Pr i vy Counci l t aki ng t he denomi nat i onal school guar ant ee ser i ous-

l y and const r ui ng i t i n a r easonabl e and r obust way .

At a super f i ci al l evel t he cases can, however , be r econci l ed . I n

Bar r et t , i t was onl y subsect i on 22( 1) . t hat was const r ued, and t he . r i ght s

and pr i vi l eges of t he 1890 l egi sl at i on had t o be compar ed wi t h t hose

whi ch exi st ed by pr act i ce i n 1870 t o det er mi ne any pr ej udi ci al af f ect . I n

Br ophy, subsect i on 22( 2) was t he subj ect of i nt er pr et at i on, and t he mi nor -

i t y' s r i ght s and t he pr i vi l eges under t he 1890 l egi sl at i on wer e t o be

compar ed wi t h t hose t hat exi st ed i mmedi at el y pr i or t o t he enact ment of

t he 1890 l egi sl at i on t o det er mi ne whet her t hey had been af f ect ed . My

cont ent i on i s t hat i n 1870, Roman - Cat hol i cs had i n f act denomi nat i onal

school s whi ch t hey- t hemsel ves suppor t ed and t hey had no obl i gat i on t o

suppor t any. ot her school s . Ther e was no j ust i f i cat i on f or const r ui ng t he

r i ght s and pr i vi l eges enj oyed i n pr act i ce i n 1870 as nar r owl y as di d. t he

Pr i vy Counci l i n t he Bar r et t case . I submi t t hat t he Pr i vy Counci l t ot al l y

mi sr ead t he st r engt h of f eel i ng about t he i mpor t ance of denomi nat i onal

school s and t he guar ant ee cont ai ned i n sect i on 22 . The pr oposal by t he

Conser vat i ve League of Mont r eal i n 1892 t hat appeal s be abol i shed be-

cause " t he hi ghest t r i bunal i n Engl and t ook i nt o account nei t her t he

sol emn t r eat y of 1870, nor t he unequi vocal i nt er pr et at i on of t hat t r eat y

cont ai ned i n t he l aw of 1871"
152

pr obabl y had a ver y sober i ng i nf l uence

on t hei r Lor dshi ps i n t he Pr i vy Counci l . The scat hi ng i nvect i ve used so

ef f ect i vel y by Tascher eau J . agai nst t he Pr i vy Counci l i n r egar d t o t he

Bar r et t case must al so have i ndi cat ed ver y f or cef ul l y Ao t hemt hat sect i on

22 had t o be t aken ser i ousl y .
153

150
Ber ger , op . ci t . , f oot not e 17, p . 71 .

151
Col e, op . ci t . , f oot not e 83, ` p . 70 quot i ng Ewar t , XI Uni ver si t y o£ Ot t awa Rev . 3 .

152
Ci t ed i n I n Re Cer t ai n St at ut es of t he Pr ovi nce of Mani t oba Rel at i ng t o Educa-

t i on, supr a, f oot not e 2, at p . 619 .
153 Edwar d Bl ake i n hi s ar gument bef or e t he Pr i vy Counci l quot ed Tascher eau J .

Thi s pr ompt ed t he f ol l owi ng exchange ( op . ci t . , f oot not e 139, p: 160) :
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The dr amat i c change bet ween Bar r et t and Br ophy woul d seem t o
pr ovi de some suppor t f or Pr of essor Gr eenwood' s hypot hesi s t hat i n con-
st r ui ng t he Canadi an const i t ut i on t he Pr i vy Counci l was mot i vat ed by
i nst i t ut i onal sel f - i nt er est . " ' He bel i eves t hat t hei r j udi ci al conduct was
i nf l uenced by a desi r e t o pr eser ve appeal s t o t he Pr i vy Counci l and t hus t o
mai nt ai n a st r ong l egal connect i on bet ween Br i t ai n and t he domi ni ons .
Thi s i mpl i es t hat , i f a deci si on was so unpopul ar as t o gener at e cal l s f or
t he abol i t i on of appeal s, t he appr opr i at e r emedy woul d be t o di mi ni sh t he
scope of t he opi ni on i n subsequent cases . Anot her expl anat i on i s t hat t he
new Li ber al Lor d Chancel l or , Lor d Her schel l , may have exer ci sed gr eat
i nf l uence i n t he Br ophy case . Lor d Her schel l , of Pol i sh- Jewi sh descent ,
was br ought up i n a non- conf or mi st Chr i st i an home and l at er became a
hi gh chur ch Angl i can . t ss Wi t h t hi s backgr ound . he may wel l have vi ewed
wi t h di spl easur e t he f or cef ul maj or i t ar i an assi mi l at i on pol i cy under l yi ng
t he Mani t oba l egi sl at i on .

X. The Pol i t i cal I mpact of t he Pr i vy Counci l Deci si ons

One can ask whet her any subst ant i al good r esul t ed when t he Pr i vy Coun-
ci l f i nal l y di d gi ve a r easonabl e i nt er pr et at i on t o sect i on 22 at i t s second
t r y . But i r r epar abl e har mhad f l own f r omt he Bar r et t case whi ch coul d not
be r ect i f i ed by t he Br ophy case . Had t he Supr eme Cour t of Canada
deci si on i n Bar r et t st ood, t he Publ i c School s Act of 1890 woul d have
been ul t r a wi r es and t he Roman Cat hol i c denomi nat i onal school s of Mani -
t oba woul d have been saved . The deci si on f avour abl e t o t he Roman
Cat hol i c mi nor i t y i n t he Br ophy case meant onl y t hat i t coul d val i dl y

pet i t i on t he f eder al cabi net whi ch had power t o act under subsect i on

22( 3) . Hence, t he Pr i vy Counci l deci si on i n Br ophy pr oved t o be t he

second bombshel l t o hi t t he f al t er i ng Conser vat i ve gover nment . On De-

cember 12, 1894, whi l e t he Br ophy case was bei ng ar gued i n London, t he

Pr i me Mi ni st er , Si r John Thompson, dr opped dead at a l uncheon at
Wi ndsor Cast l e . The Pr i vy Counci l handed down i t s deci si on i n t he

Br ophy case on Januar y 29, 1995 . The r i ght t o t ake r emedi al act i on on
behal f of t he Roman Cat hol i c mi nor i t y i n Mani t oba was not t he ki nd of
power t hat any Canadi an gover nment want ed i n t he 1890' s . Canada was
i n t he t hr oes of r el i gi ous conf l i ct , and t he exer ci se of or f ai l ur e t o exer ci se
t hi s decl ar ed r i ght t o t ake r emedi al act i on had t he pot ent i al t o dest r oy any
gover nment , however st r ong . Unf or t unat el y Canada' s newPr i me Mi ni s-
t er , Senat or Mackenzi e Bowel l , an honest but medi ocr e man, l acked t he
wi sdomand st at ur e t o meet t he chal l enge . I t i s unl i kel y t hat even t he abl e
Thompson coul d have weat her ed t he st or m.

The Lor d Chancel l or . He di d not l i ke t he deci si on of t he Pr i vy Counci l .

Mr . Bl ake . That i s t ol er abl y obvi ous .
The Lor d Chancel l or . And i t may have l ooked bl acker t o hi mt hat i t r eal l y was .
154

Loc. ci t . , f oot not e 95 .
155

R. F . V. Heust on, Li ves of t he Lor d Chancel l or s 1885- 1940 ( 1964) , pp . 85- 129 .
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The pol i t i cal conf r ont at i on woul d have been much mor e manageabl e
had, t he Pr i vy Counci l hel d t hat t he Mani t oba Publ i c School s . Act of 1890
was ul t r a vi r es . The Canadi an peopl e' s i ngr ai ned r espect f or t he l aw
woul d have assi st ed t he gover nment . Al t hough such a deci si on woul d
undoubt edl y have pr ovoked st r ong demands f or a const i t ut i onal amend-
ment t o enabl e Mani t oba t o have t he ki nd of educat i onal syst em i t wi shed,
t he gover nment coul d have t aken r ef uge i n t he sol emn compact under
whi ch Mani t oba was cr eat ed i n 1870 . The Br ophy deci si on meant t hat t he
gover nment had t he power t o pass r emedi al l egi sl at i on- but t o exer ci se
t he power woul d ant agoni ze Pr ot est ant s and t o decl i ne t o do so woul d
ant agoni ze, Roman Cat hol i cs . The Pr i vy Counci l had unnecessar i l y hand-
ed t he Canadi an gover nment â " no- wi n" opt i on and was cer t ai nl y r e-
sponsi bl e f or admi ni st er i ng t he coup de gr dce t o an al r eady f al t er i ng
gover nment .

On Mar ch 21, 1895, Bowel l ' s gover nment i ssued a r emedi al or der

i nst r uct i ng Mani t oba t o r est or e t he educat i onal r i ght s of i t s Cat hol i c ci t i -
zens . 156 The Gover nment and Legi sl at ur e of Mani t oba on June 25, 1895
r epl i ed t hat , because t he separ at e Roman Cat hol i c school s wer e i nef f i -
ci ent , " we cannot accept t he r esponsi bi l i t y of car r yi ng i nt o ef f ect t he
t er ms of t he Remedi al Or der ' , .

157 I n Jul y of 1895, t hr ee Fr ench Canadi an
mi ni st er s t hr eat ened t o r esi gn because of del ay i n i nt r oduci ng r emedi al
l egi sl at i on i n Par l i ament , and one of t he t hr ee, A. R. Anger s, car r i ed out
t hi s t hr eat . Cl ar ke Wal l ace, t he Gr and Mast er of t he Or ange Or der , al so
r esi gned f r om t he cabi net , af t er mont hs of publ i cl y advocat i ng one non-

156 The Remedi al Or der - i n- Counci l of Mar ch 21, 1895 r eci t ed t hat t he Depar t ment of

Educat i on Act and t he Publ i c School s Act had depr i ved t he Roman Cat hol i c mi nor i t y of

t he f ol l owi ng r i ght s and pr i vi l eges :

( a) The r i ght t o bui l d, mai nt ai n, equi p, manage, conduct and suppor t Roman Cat ho-

l i c school s, i n t he manner pr ovi ded f or by t he sai d St at ut es whi ch wer e r epeal ed by

t he t wo Act s of 1890 af or esai d .

( b) The r i ght t o shar e pr opor t i onat el y i n any gr ant made out of t he publ i c f unds f or

t he pur poses of educat i on .

( c) The r i ght of [ exempt i on] of such Roman Cat hol i cs, as cont r i but e t o Roman

Cat hol i c School s, f r om al l payment or cont r i but i on t o t he suppor t of any ot her

school s .

And made t he f ol l owi ng or der :

And Hi s Excel l ency t he Gover nor Gener al i n Counci l was f ur t her pl eased t o decl ar e

and deci de, and i t i s her eby decl ar ed t hat i t seems r equi si t e t hat t he syst em of

educat i on embodi ed i n t he t wo Act s of 1890 af or esai d, shal l be suppl ement ed by- a

Pr ovi nci al Act or Act s whi ch wi l l r est or e t o t he Roman Cat hol i c mi nor i t y t he sai d

r i ght s and pr i vi l eges of whi ch such mi nor i t y has been so depr i ved as af or esai d, and

whi ch wi l l modi f y t he sai d Act s of 1890, so f ar and so f ar onl y as may be necessar y

t o gi ve ef f ect t o t he pr ovi si ons r est or i ng t he r i ght s and pr i vi l eges i n par agr aphs ( a) ,

( b) , ( c) , her ei nbef or e ment i oned .

See Cl ar k, op . ci t . , f oot not e 16, pp . 166- 167 .
157

Canada, Sessi onal Paper s ( No . 20C) ( 1895) .
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sect ar i an school syst em at a t i me when t he gover nment was commi t t ed t o
r emedi al l egi sl at i on . I n Januar y of 1896, t he gover nment of Si r Macken-
zi e Bowel l f el l apar t . Seven Engl i sh- Canadi an mi ni st er s r esi gned i n an
at t empt t o f or ce Bowel l t o r esi gn i n f avour of Si r Char l es Tupper . Af t er
br andi ng t hema " nest of t r ai t or s" , Bowel l act ual l y t ook t hemback i nt o a
r econst r uct ed mi ni st r y, agr eei ng t o r esi gn at t he end of t he sessi on . The
sessi on was t aken up wi t h t he r emedi al bi l l , but " a gr oup of Conser va-
t i ves l ed by D' Al t on McCar t hy and Cl ar ke Wal l ace and r epr esent i ng t he
Or ange el ement i n t he Pr ovi nce of Ont ar i o, ent er ed, wi t h t he Li ber al s, on
a del i ber at e cour se of obst r uct i on" .

I ss
Thi s pr event ed t he passage of t he

bi l l bef or e t he end of t he sessi on and t he l i f e of t he par l i ament .

The Mani t oba School quest i on was a maj or i ssue i n t he 1896 el ec-
t i on and was j ust as di f f i cul t and di vi si ve f or t he Li ber al s as i t was f or t he
Conser vat i ves . However , t he Li ber al s had t he gr eat advant age of bei ng i n
t he opposi t i on, and t hus t hey wer e not compel l ed t o t ake speci f i c act i on .
Laur i er bel i eved t hat a pol i cy of coer ci on was unwi se and danger ous and
coul d not be successf ul . He advocat ed " t he sunny way" and f avour ed
f ur t her i nvest i gat i on and set t l ement by compr omi se and conci l i at i on . Thi s
br ought hi mi nt o di r ect conf r ont at i on wi t h t he Quebec bi shops who had
l ong demanded t he r est or at i on of separ at e school s . The bi shops i ssued a
" mandement , " t o be r ead wi t hout comment by ever y par i sh pr i est , t o
i nst r uct Cat hol i cs t o suppor t onl y t hose candi dat es pl edged t o suppor t
r emedi al l egi sl at i on . 159 As t he Mandement di d not expl i ci t l y condemn
suppor t of t he Li ber al s, many Li ber al candi dat es i n Quebec si gned a
decl ar at i on suppor t i ng r emedi al act i on . The Cat hol i c bi shops wer e not
al one i n t aki ng a pol i t i cal st and . Pr ot est ant mi ni st er s al so used t he pul pi t
f or pol i t i cal educat i on . I n Ont ar i o, t her e was much suspi ci on of a par t y
t hat was l ed by a Fr ench- Canadi an Cat hol i c . A Met hodi st mi ni st er i n
West er n Ont ar i o war ned hi s congr egat i on t hat a Li ber al vot e " woul d
st ar e t he vot er i n t he f ace at t he Judgment Day, and condemn hi m t o
et er nal per di t i on" . " '

I t was a st r angel y cont or t ed el ect i on campai gn . Tupper , an Engl i sh-
speaki ng Pr ot est ant , cast hi msel f as t he r escuer of t he Fr ench- speaki ng

96 .

i ss W. St ewar t Wal l ace, The Memoi r s of t he Rt . Hon. Si r Geor ge Fost er ( 1933) , p .

159 Par t of t he Mandement r ead :
. . . al l Cat hol i cs shoul d gi ve t hei r vot es onl y t o candi dat es who f or mal l y and
sol emnl y pl edge t hemsel ves t o vot e i n Par l i ament i n f avour of l egi sl at i on r est or i ng t o
t he Cat hol i c mi nor i t y of Mani t oba t he school r i ght s whi ch have been r ecogni zed as
bel ongi ng t o i t by t he honour abl e Pr i vy Counci l of Engl and . Thi s gr ave dut y i s
i mposed on ever y good Cat hol i c, and you woul d not be j ust i f i ed, nei t her bef or e your
spi r i t ual gui des nor bef or e God Hi msel f , i n f ai l i ng i n t hi s obl i gat i on .

See Cl ar k, op . ci t . , f oot not e 16, p . 207 .
160

John T. Saywel l ( ed . ) , The Canadi an Jour nal of Lady Aber deen 1893- 98 ( 1960) ,
I nt r oduct i on, p . l xxvi .
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Cat hol i c mi nor i t y i n Mani t oba, whi l e Laur i er , a Fr ench- Canadi an Cat ho-

l i c, i n st r i vi ng not t o al i enat e Angl o- Canadi ans came i nt o conf l i ct wi t h

t he bi shops of hi s Chur ch . I t was al so an ext r aor di nar i l y cyni cal el ect i on

campai gn . I sr ael Tar t e was quot ed . as sayi ng I ' Leave Quebec t o Laur i er

and me" , and, " Make t he par t y' pol i cy sui t t he campai gn i n ot her

pr ovi nces" . 161 I n Ont ar i o, Ol i ver Mowat had made " pr ovi nci al r i ght s" a
popul ar cause, and Li ber al candi dat es t her e t r umpet ed t hi s wi t h t he added

r ef r ai n of opposi t i on t o r emedi al l egi sl at i on . I n Quebec, Laur i er cont end-

ed t hat hi s sunny ways woul d pr ovi de t he best pr ot ect i on f or t he Mani t oba

mi nor i t y and t hat t he Conser vat i ve gover nment had so bungl ed t he mat t er
t hat i t was qui t e power l ess t o pr ovi de a r emedy .

The Conser vat i ves out si de Quebec of t en t r i ed t o convi nce t he publ i c

t hat t hey wer e onl y per f or mi ng a dut y t hat t he Pr i vy Counci l had sai d t hat
t he f eder al cabi net possessed . The st r engt h of t hi s ar gument was, howev

er , under mi ned by t he Pr i vy Counci l i t sel f . Af t er f i ndi ng t hat an appeal t o

t he f eder al cabi net was wel l f ounded, Lor d Her schel l sai d t hat t he r emedy

sel ect ed woul d be up t o t he aut hor i t i es and was suf f i ci ent l y def i ned by

subsect i on 22( 3) . However , not cont ent wi t h t hi s, he went on t o st at e : 162

I t i s cer t ai nl y not essent i al t hat t he st at ut es r epeal ed by t he Act of 1890 shoul d be

r e- enact ed, or t hat t he pr eci se pr ovi si ons of t hese st at ut es shoul d agai n be made l aw.

The syst emof educat i on embodi ed i n t he Act s of 1890 no doubt commends i t sel f t o,

and adequat el y suppl i es t he want s of t he gr eat maj or i t y of t he i nhabi t ant s of t he

pr ovi nce . Al l l egi t i mat e gr ound of compl ai nt woul d be r emoved i f t hat syst em wer e

suppl ement ed by pr ovi si ons whi ch woul d r emove t he gr i evance upon whi ch t he

appeal i s f ounded, and wer e modi f i ed so f ar as mi ght be necessar y t o gi ve ef f ect t o

t hese pr ovi si ons .

Thi s passage appear ed t o di mi ni sh t he l egal dut y of t he f eder al

cabi net under subsect i on 22( 3) . I t made i t mor e di f f i cul t f or Tupper t o
cont end t hat t he r emedi al l egi sl at i on was si mpl y f ul f i l l i ng a const i t ut i on
al , and cour t - def i ned, dut y owed t o t he Roman Cat hol i c mi nor i t y i n

Mani t oba . I n par t s of Ont ar i o, wher e t he Or ange Or der , t he Equal Ri ght s

Associ at i on and t he Pr ot est ant Pr ot ect i ve Associ at i on wer e st r ong, many
Conser vat i ve candi dat es openl y, and wi t h Tupper ' s per mi ssi on, r ef used

t o suppor t r emedi al l egi sl at i on . I n Quebec, t he Conser vat i ves pr ocl ai med

t hei r suppor t of mi nor i t y r i ght s and r el i ed on t he Cat hol i c hi er ar chy t o

161
Br uce Hut chi son, Mr . Pr i me Mi ni st er 1867- 1964 ( 1964) , p . 108 .

162
Br ophy v . At t or ney- Gener al of Mani t oba, supr a, f oot not e 136, at pp . 228- 229 .

Dur i ng t he ar gument i n t he Pr i vy Counci l on t he Br ophy case, Lor d Wat son sai d: " I am

pr epar ed t o advi se t he Gover nor - Gener al , and deci de on t he meani ng of t hi s cl ause, but I

amnot pr epar ed t o r el i eve hi mof t he dut y of consi der i ng how f ar he ought t o i nt er f er e" .

He l at er st at ed : " I appr ehend t hat t he Appeal t o t he Gover nor i s an Appeal t o t he

Gover nor ' s di scr et i on . I t i s a pol i t i cal admi ni st r at i ve Appeal and not a j udi ci al appeal i n

any pr oper sense of t he t er m, and i n t he same way af t er he has deci ded t he same l at i t ude of

di scr et i on i s gi ven t o t he Domi ni on Par l i ament . They may l egi sl at e or not as t hey t hi nk

f i t " ( op . ci t . , f oot not e 139, pp . 121 and 193) .
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pr oduce a f avour abl e r esul t . Quebec, however , despi t e ant agoni st i c cl er i -

cal i nf l uence, opt ed t o vot e f or i t s nat i ve son, Laur i er . 163

Ther e have been f ew el ect i ons wher e one i ssue has assumed such a

pr omi nent r ol e and i n no el ect i on has a cour t deci si on had such a si gni f i -

cant i mpact upon pol i t i cal af f ai r s . Ti me was pr obabl y r unni ng out f or a

t i r ed Conser vat i ve gover nment , and i t mi ght have been def eat ed i n 1896

even wi t hout t he Br ophy case . But t he Pr i vy Counci l deci si on seal ed t he

gover nment ' s f at e .
164 Laur i er ' s Li ber al par t y emer ged wi t h a comf or t abl e

118- 88 mar gi n over t he Conser vat i ves . I r oni cal l y, i n Mani t oba t he Con-

ser vat i ves, t he par t y of r emedi al l egi sl at i on, i ncr eased t hei r r epr esent a-

t i on by t wo.

Laur i er ' s f i r st chal l enge was t o ar r i ve at an accept abl e compr omi se

wi t h t he Mani t oba gover nment . By mi d- November 1896, a set t l ement

had been r eached wi t h Pr emi er Gr eenway whi ch woul d per mi t r el i gi ous

i nst r uct i on i n any Chr i st i an f ai t h t o be gi ven i n t he l ast hal f hour of t he

school day . Mi nor i t i es coul d be i nst r uct ed i n t hei r own l anguage pr ovi ded

163 J . Mur r ay Beck, Pendul umof Power ( 1968) , pp . 72- 86 . Af ur t her expl anat i on f or

t he def eat of t he Conser vat i ves i n 1896 has been gi ven by Pr of essor Lovel l Cl ar k, The

Conser vat i ve Par t y i n t he 1890' s, i n Br uce Hodgi ns, Rober t Page ( eds . ) , Canadi an Hi st o

r y Si nce Conf eder at i on, Essays and I nt er pr et at i ons ( 1972) , pp . 261- 279 . He cont ends t hat

t he success of t he Conser vat i ve Par t y depended upon an al l i ance bet ween a t ol er ant

Ont ar i o Tor yi smand a conser vat i ve Quebec and t he f i r st had ceased t o exi st . At p . 277,

Cl ar k says t hat " Quebec vot ed agai nst t he Conser vat i ve Par t y i n 1896 because of t he

evi dent bi got r y and t he mani f est i nsi ncer i t y of t he Ont ar i o Conser vat i ves" . He t hus

mai nt ai ns t hat i t was i t s f or mer Ont ar i o par t ner s t hat Quebec r epudi at ed i n 1896 . At p .

278, Cl ar k st at es :

Thi s becomes al l t he mor e appar ent when one r emember s t he per f or mance of t he

Conser vat i ve Par t y of Ont ar i o under t he l eader shi p of Wi l l i am R. Mer edi t h, i n t he

Pr ovi nci al el ect i ons of 1886, 1890, and 1894 . By hi s cont i nual at t acks on t he sepa-

r at e school syst em, and on t he use of Fr ench i n t he school s of east er n Ont ar i o,

Mer edi t h had ear ned t he Conser vat i ve Par t y a r eput at i on f or bi got r y and i nt ol er ance .

By cont r ast , t he Li ber al Gover nment of Si r Ol i ver Mowat , whi ch had successf ul l y

r esi st ed t hese at t acks, emer ged as a genui nel y t ol er ant one and a sui t abl e par t ner f or

Quebec i n a pol i t i cal r eal i gnment .
164

The t r ansf er of power was st or my . Tupper wi shed t o f i l l t hr ee senat e vacanci es

bef or e r esi gni ng . The Senat e was composed of sevent y- ei ght Conser vat i ve senat or s and

f i ve Li ber al senat or s . Lor d Aber deen, t he Gover nor - Gener al , t hought t hat t he appoi nt

ment s t o t he Senat e shoul d not be made by a def eat ed gover nment but be l ef t t o be f i l l ed

by Laur i er . Lor d Aber deen r emai ned f i r m and Tupper r esi gned cont endi ng t hat t he Gover nor -

Gener al had behaved unconst i t ut i onal l y . The Tupper - Aber deen cont r over sy, l i ke t he l at er

Ki ng- Byng cont r over sy, was si gni f i cant i n def i ni ng t he pr er ogat i ves of t he Cr own. Repr e-

sent at i on i n t he Senat e was st i l l i mpor t ant because Canadi ans i n 1896 had not yet appr eci -

at ed t he absur di t y of t he execut i ve appoi nt i ng f or l i f e a l egi sl at i ve body whi ch had

vi r t ual l y co- or di nat e power s t o t hose of t he House of Commons . The i mpor t ance of t he

Senat e at t hi s t i me was exempl i f i ed by t he f act t hat t wo of t he f our Pr i me Mi ni st er s who

f ol l owed Macdonal d ser ved t hr oughout t hei r t er m i n t he Senat e wi t h no cr i t i ci sm of t he

pr opr i et y of t hei r doi ng so .
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t her e wer e at l east t en st udent s .
" ' As t hi s was a f ar cr y f r omt he Cat hol i c

posi t i on i n whi ch t he whol e of t he educat i onal exper i ence must be i nf used
wi t h t he Chr i st i an f ai t h, t he Cat hol i c bi shops - not unnat ur al l y f el t t he

set t l ement was t ot al l y unaccept abl e . Laur i er had t o appeal t o Rome t o

seek a conci l i at or y i nf l uence . Abbé Pr oul x went t o Rome, and car r i ed

wi t h hi ma l engt hy st at ement f r om Li ber al member s of Par l i ament t hat

out l i ned t he di l emma Cat hol i cs f aced i n a pl ur al i st i c and democr at i c

soci et y . The bi shops sent f our of t hei r member s as wel l . Fur t her mor e,

Laur i er ' s Sol i ci t or Gener al , Char l es Fi t zpat r i ck, who had been counsel t o
Loui s Ri el i n 1885 and was l at er t o become Chi ef Just i ce of t he Supr eme
Cour t of Canada, al so made hi s way t o Rome . Hi s di pl omacy was suf f i -
ci ent l y ef f ect i ve t hat a Papal Emi ssar y, Mgr . Mer r y del Val , was sent t o
Canada . Mgr . del Val must have appr eci at ed t he r eal i t i es f aci ng t he
Cat hol i c mi nor i t y i n Mani t oba, f or t he encycl i cal Af f ar i Vos ur ged Cat h-
ol i cs t o accept t he set t l ement as par t i al l y sat i sf act or y and t o wor k f or
i mpr ovement s . A mor e peacef ul er a was t hus usher ed i n . But t he Roman

Cat hol i c mi nor i t y must have f el t f r ust r at i on t hat t hei r l ong l egal and
pol i t i cal bat t l e had achi eved so ver y l i t t l e .

XI . The. Legal I mpact of t he Pr i vy Counci l Deci si ons

I f t he Roman Cat hol i c mi nor i t y, most of whomwer e Fr ench Canadi ans,

had been successf ul i n t he Bar r et t case, t her e woul d doubt l ess have been
a l egal chal l enge t o t he Of f i ci al Language Act of 1890 . ' 66 Sect i on 1 of
t hi s Act st at ed :

Any st at ut e or l aw t o t he cont r ar y not wi t hst andi ng, t he Engl i sh l anguage onl y shal l

be used i n t he r ecor ds and j our nal s of t he House of Asssembl y of t he Pr ovi nce of

Mani t oba, and i n any pl eadi ngs or pr ocess i n or i ssui ng f r om any cour t i n t he

Pr ovi nce of Mani t oba . The Act s of t he Legi sl at ur e of Mani t oba need onl y be pr i nt ed

and publ i shed i n t he Engl i sh l anguage .

The Of f i ci al Language Act 1890 was i n cl ear vi ol at i on of sect i on 23
of t he Mani t oba Act . The Mani t oba l egi sl at ur e i t sel f i n 1890 had gr eat
doubt about t he const i t ut i onal i t y of i t s Of f i ci al Language Act , f or sect i on
2 pr ovi ded t hat t he " Act appl i es onl y so f ar as t he Legi sl at ur e has j ur i s-
di ct i on t o enact " . The Mani t oba l egi sl at ur e had no power t o enact i t , but
i t was not unt i l 1979 t hat a case chal l engi ng t he Of f i ci al Language Act of

1890 r eached t he Supr eme Cour t of Canada . 16' 7 Had t he Supr eme Cour t of

165
The f act t hat a l anguage concessi on was sought and obt ai ned i s some i ndi cat i on

t hat sect i on 22 of t he Mani t oba Act , 1870 and sect i on 93 of t he Const i t ut i on Act , 1867 do
not excl usi vel y speak t o denomi nat i onal educat i onal r i ght s . The l anguage concessi on was

not made j ust f or Fr ench but any l anguage. I n 1916, al l such bi l i ngual school s, i ncl udi ng

Fr ench wer e abol i shed .

166 An Act t o Pr ovi de t hat t he Engl i sh Language shal l be t he Of f i ci al Language of t he

Pr ovi nce of _Mani t oba, 53 Vi ct . , c . 14 ( Man . ) .
167 I n At t or ney- Gener al of Mani t oba v . For est , [ 1979] 2 S. C. R . 1032, ( 1979) , 101

D. L . R. ( 3d) 385, [ 198012 W. W. R. 758, t he Supr eme Cour t af f i r med t he deci si on of t he
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Canada deci si on i n t he Bar r et t case pr evai l ed, i t i s not concei vabl e t hat

al most ni net y year s woul d el apse bef or e a st at ut e so pat ent l y unconst i t u-

t i onal woul d f i nal l y have been chal l enged i n t he Supr eme Cour t of Cana-

da . Fai l ur e t o chal l enge t he Of f i ci al Language Act of 1890 i n any concer t -

ed way must t hus be at t r i but ed t o t he Pr i vy Counci l ' s over r ul i ng of t he

Supr eme Cour t of Canada' s deci si on i n t he Bar r et t case . The Pr i vy Coun-

ci l , by i nt er pr et i ng t he const i t ut i onal pr ot ect i on i n subsect i on 22( 1) of t he

Mani t oba Act t o be vi r t ual l y meani ngl ess, weakened conf i dence i n t he

l egal syst em as a pr ot ect or of mi nor i t y r i ght s . The i nadequacy of t he

set t l ement whi ch f ol l owed t he Br opl t y case, i n whi ch t he Pr i vy Counci l

bel at edl y f ound some r eal subst ance i n sect i on 22, must have r ei nf or ced

Fr anco- Mani t obans' skept i ci sm about t he l egal and pol i t i cal pr ot ect i on of

t hei r l i ngui st i c r i ght s . The l ong del ay bet ween i nf r i ngement of l anguage

r i ght s and t he l egal chal l enge t o t hat i nf r i ngement has pr oduced t he l egal

pr obl em t hat al l l egi sl at i on passed by Mani t oba si nce 1890 sol el y i n t he

Mani t oba Cour t of Appeal whi ch gr ant ed a decl ar at i on t hat t he Of f i ci al Language Act of

Mani t oba i s i noper at i ve i n so f ar as i t abr ogat es r i ght s, i ncl udi ng t he r i ght t o use t he

Fr ench l anguage i n t he cour t s of Mani t oba, because such r i ght s ar e conf er r ed by sect i on

23 of t he Mani t oba Act , 1870 and cannot be amended by Mani t oba.

M. Yal den, The Language Cases i n Some Hi st or i cal Per spect i ve ( 1891) , 2 Sup . Ct . L .

Rev . 431, r ai ses t he quest i on of why i t t ook ni net y year s i n t he case of Mani t oba as

compar ed t o t wo year s i n At t or ney- Gener al of Quebec v . Bl ai ki e, [ 19791 2 S. C. R. 1016,

( 1979) , 101 D. L . R. ( 3d) 394, ( 1979) , 49 C. C . C. ( 2d) 359, f or t he cour t s t o det er mi ne t hat

a pr ovi nci al l egi sl at ur e may not uni l at er al l y abr ogat e l anguage r i ght s enshr i ned i n t he

const i t ut i on . He not es t hat t her e have been var i ous expl anat i ons of f er ed ( i ncl udi ng physi -

cal i nt i mi dat i on and pr eoccupat i on wi t h t he school quest i on) f or t he passi ve accept ance by

t he f r ancophone mi nor i t y of t he i l l egal abr ogat i on of t hei r l i ngui st i c r i ght s . I n hi s opi ni on

t hese can onl y be par t i al expl anat i ons and at p . 433 he st at es :

I t has now been conf i r med, however , t hat t he val i di t y of The Of f i ci al Language Act

of 1890 was i n f act put i n i ssue i n 1909 i n t he t hen unr epor t ed case of Ber t r and v .

Dussaul t and Lavoi e . Al t hough t hat deci si on appear s t o have been i gnor ed by t he

gover nment of Mani t oba, and t he of f i ci al cour t docket ei t her l ost or dest r oyed, t he

r easons f or t he deci si on have r ecent l y been r epor t ed f or post er i t y i n For est v . Regi s-

t r ar of Cour t of Appeal of Mani t oba .

The const i t ut i onal val i di t y of The Of f i ci al Language Act was al so cont est ed i n anot h-

er unr epor t ed case, Dumas v . Bar i baul t , deci ded i n 1916, whi ch appar ent l y r eached

t he Cour t of Appeal of Mani t oba but " was not pr oceeded wi t h" t o quot e t he wor ds

of t he pr esent Chi ef Just i ce of t hat Cour t . One i s l ef t t o wonder how many ot her

chal l enges t o The Of f i ci al Language Act wer e ei t her " not pr oceeded wi t h" or went

unr epor t ed and i gnor ed by t he t hen gover nment of Mani t oba .

Ther e i s ampl e evi dence, i n any event , t hat t he f r ancophone mi nor i t y i n Mani t oba at
l east at t empt ed t o mount a l egal chal l enge t o The Of f i ci al Language Act at t he t ur n of

t he cent ur y - but was f r ust r at ed f or r easons t hat woul d appear t o be a mi xt ur e of l aw

and pol i t i cs . As a non- pr act i t i oner , but never t hel ess one who has been r ai sed t o

bel i eve i n t he r ul e of l aw and t he i ndependence of t he j udi ci ar y f r om t he l egi sl at i ve

br anch of gover nment , I must admi t t o some puzzl ement about t he appar ent l y mur ky

ci r cumst ances t hat appear t o sur r ound t he di sposi t i on of t he Ber t r and and Dumas

cases .
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Engl i sh l anguage i s i nval i d . 167a Had t he chal l enge been made pr ompt -

l y af t er 1890, Mani t obans woul d have been compel l ed t o r ecogni ze t hat
t he Canadi an nat i on r est s upon a r espect f or t he Fr ench l anguage . Thi s
may have had a ver y benef i ci al ef f ect i n pr omot i ng t he i dea t hat Canada
shoul d be a bi l i ngual and bi cul t ur al nat i on . I nst ead, t he Pr i vy Counci l de-

ci si on i n Bar r et t v . Ci t y of Wi nni peg must have had a chi l l i ng ef f ect on

Fr ancophone Canadi ans exer t i ng t hei r l i ngui st i c r i ght s i n t he cour t s . I t

al so si gnal ed t oAngl ophone Canadi ans i n t he West t hat t hey coul d i gnor e

Fr ench l anguage r i ght s wi t h i mpuni t y, and t hat t he assi mi l at i on of Fr ench

Canadi ans was a f easi bl e l ong- t er mgoal . ,

XI I . Responsi bi l i t y f or Const i t ut i onal Change

I n t he Bar r et t case, t her e was a conf l i ct bet ween maj or i t ar i ani smand con-

st i t ut i onal l y pr ot ect ed mi nor i t ar i an l i ber al i sm. The maj or i t y of Mani t o-

bans want ed one non- sect ar i an publ i c school syst em i nf used wi t h a basi c

amount of Pr ot est ant r el i gi on . The Roman Cat hol i c mi nor i t y i nsi st ed on

t hei r consi t i t ut i onal r i ght t o denomi nat i onal school s . Al t hough not expl i c-

i t l y addr essed by . any of t he cour t s whi ch hear d t he case, t he basi c i ssue

was wher e t he r esponsi bi l i t y f or i nst i t ut i ng const i t ut i onal change r esi ded .

Ther e was a gr eat demogr aphi c t r ansf or mat i on i n Mani t oba bet ween 1870

and 1890 . The appr oxi mat el y equal bal ance bet ween Engl i sh- speaki ng

Pr ot est ant s and Fr ench- speaki ng Roman Cat hol i cs of 1870 no l onger
pr evai l ed, and by 1890 Mani t oba had come t o r esembl e Ont ar i o i n et hni c
composi t i on .

The denomi nat i onal school guar ant ee of sect i on 22 of t he Mani t oba

Act meant most t o Roman Cat hol i cs because t hey at t ached t he gr eat est
i mpor t ance t o t he need f or educat i on t o be i nf used wi t h r el i gi on . I f
Roman Cat hol i cs had cont i nued t o compr i se appr oxi mat el y hal f of t he

popul at i on, t her e woul d have been no need f or const i t ut i onal guar ant ees .

Thei r pol i t i cal cl out woul d have been suf f i ci ent t o ensur e t he cont i nuance

of t hei r school s . A const i t ut i onal guar ant ee was r equi r ed because of t he

possi bi l i t y, or t he pr obabi l i t y, t hat Roman Cat hol i cs mi ght become a
mi nor i t y - an event ual i t y whi ch di d i n f act occur . The si ze of t he
popul at i on change made a const i t ut i onal guar ant ee t hat much mor e i m-
por t ant t o t he Roman Cat hol i cs . To t he Pr ot est ant s, t he change was so

167a I n I n Re Ref er ence Concer ni ng Cer t ai n Language Ri ght s Under Sect i on 23 of

t he Mani t oba Act , 1870, and Sect i on 133 of t he Const i t ut i on Act , 1867, unr epor t ed, June

13, 1985, t he Supr eme Cour t of Canada hel d, i nt er al i a, ( 1) t hat by vi r t ue of sect i on 23 al l

st at ut es and r egul at i ons of Mani t oba not enact ed i n bot h Engl i sh and Fr ench ar e i nval i d ;

but t hat t he i nval i d l egi sl at i on woul d be deemed t empor ar i l y val i d t o al l ow t i me f or i t s

pr oper enact ment ; ( 2) t hat , even i f pr oper l y enact ed i n Engl i sh and Fr ench, sect i ons 1 t o 5

of An Act Respect i ng t he Oper at i on of Sect i on 23 of t he Mani t oba Act i n Regar d t o

St at ut es, 1980 S . M. , c . 3 ar e i nval i d . See al so Bi l odeau v . At t or ney- Gener al of Mani t oba,

[ 19811 5 W. W. R. 293 ( Man . C. A. ) and Robi n v . Col l ege de St . - Boni f ace ( 1984) , 15

D. L . R. ( 4t h) 198 ( Man . C. A. ) ; Bi l odeau i s under appeal t o t he Supr eme Cour t of Canada .
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gr eat t hat t he const i t ut i on had t o gi ve way t o t he new r eal i t y . The i ssue

whi ch shoul d have been addr essed was whet her t hi s change shoul d come

about as a r esul t of an expl i ci t const i t ut i onal amendment , or whet her

j udi ci al i nt er pr et at i on shoul d pur posef ul l y di mi ni sh t he const i t ut i onal pr o-

t ect i on f or denomi nat i onal school s so t hat i t woul d not f r ust r at e t he wi sh-

es of t he maj or i t y .

A wr i t t en const i t ut i on event ual l y and i nevi t abl y i nvol ves a cl ash

bet ween t he dead hands of i t s maker s and t he l i vi ng peopl e whose con-

duct i t i s supposed t o r egul at e . Omni sci ence i s not gi ven even t o maker s

of const i t ut i ons . I n t hi s case, however , t he aut hor s of t he guar ant ee f or

denomi nat i onal school s had obvi ousl y f or eseen t he necessi t y f or sect i on

22 shoul d t he r el i gi ous composi t i on of t he pr ovi nce change . The envi -

si oned change occur r ed, and t he f act t hat i t was per haps gr eat er t han

anyone mi ght r easonabl y have ant i ci pat ed pr ovi ded l i t t l e j ust i f i cat i on f or

t he j udi ci ar y t o di mi ni sh t he pr ot ect i on accor ded by sect i on 22 . The

maj or i t y bel i eved t hat not hi ng shoul d st and i n t he way of i nt r oduci ng a

mor e ef f i ci ent educat i onal syst em. Est abl i shi ng such a syst em wi t h l i mi t -

ed r esour ces i n a spar sel y popul at ed count r y was a f or mi dabl e t ask . Yet i t

was no mor e di f f i cul t i n 1890 t han i t had been i n 1870 when t he denomi -

nat i onal school guar ant ee was made . I n addi t i on, t he Publ i c School s Act

of 1890 di d not mer el y mani f est a desi r e f or a mor e ef f i ci ent school

syst em; i t r epr esent ed a concer t ed at t empt t o assi mi l at e t he Fr ench Cana-

di an . Acont empor ar y and pr eval ent vi ew among Angl o- Saxons was t hat

Canada coul d become a nat i on onl y i f di f f er ences, par t i cul ar l y l anguage

di f f er ences, wer e submer ged . Gol dwi n Smi t h' s i nf l uent i al and pessi mi s-

t i c book, Canada and t he Canadi an Quest i on, publ i shed i n 1891, r eveal ed

t he r aci al i sm i nher ent i n Angl o- Saxon nat i onal i sm. ' 68 He concl uded t hat

t he Engl i sh- speaki ng Pr ot est ant s i n Canada l acked t he abi l i t y al one t o

assi mi l at e t he Fr ench Canadi an . He t her ef or e advocat ed uni on wi t h t he

Uni t ed St at es t o achi eve t hi s .

By hol di ng t he Publ i c School s Act t o be ul t r a vi r es i n t he Bar r et t

case, t he Supr eme Cour t of Canada t ol d t he maj or i t y i n Mani t oba t hat t he

Const i t ut i on r equi r ed t hemt o be mor e t ol er ant t owar ds t he mi nor i t y or t o

seek a const i t ut i onal amendment . I t i s t r ue t hat nei t her a l egi sl at ur e nor a

cour t can make peopl e t ol er ant but t hey can make i t mor e di f f i cul t f or

peopl e t o be i nt ol er ant . Had t he Supr eme Cour t ' s Bar r et t deci si on pr e-

vai l ed, Roman Cat hol i c denomi nat i onal school s i n Mani t oba coul d not

have been abol i shed wi t hout a const i t ut i onal amendment .

168
Gol dwi n Smi t h, Canada and t he Canadi an Quest i on ( 1891) , p . 275, advocat ed

uni on wi t h t he Uni t ed St at es because " i t i s per f ect l y cl ear t hat t he f or ces of Canada al one

ar e not suf f i ci ent t o assi mi l at e t he Fr ench el ement or even t o pr event t he i ndef i ni t e

consol i dat i on and gr owt h of a Fr ench nat i on" . He al so wr ot e t hat " [ t l her e i s no r eason

why Ont ar i o shoul d not be a nat i on i f she wer e mi nded t o be one . . . i t i s suf f i ci ent l y

homogeneous i f she can onl y r epr ess Fr ench encr oachment on her east er n bor der " , i bi d. ,

p . 256 .
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The Supr eme Cour t of Canada i n t he Bar r et t case cl ear l y enunci at ed

t hat t he bl eak pol i cy of assi mi l at i on was not const i t ut i onal l y per mi ssi bl e .

Had t he Supr eme Cour t pr evai l ed, i t seems . l i kel y t hat t he sl ow t or t uous

pat h t owar ds a gener al r eal i zat i on t hat our Canadi an i dent i t y i nvol ves

pr i de i n t he bi cul t ur al and bi l i ngual backgr ound of our f oundi ng r aces

mi ght have been accel er at ed . Unf or t unat el y, t he Pr i vy Counci l gar bl ed

t hi s cl ear message by i t s vaci l l at i ng r esponse t o t he Mani t oba school

i ssue . I ni t i al l y i n Bar r et t t he Pr i vy Counci l t ook t he vi ew t hat i t woul d

assi st t he Mani t oban maj or i t y i n i t s pol i cy of assi mi l at i on by so nar r owl y

i nt er pr et i ng t he const i t ut i onal guar ant ee t hat i t became an empt y r i ght .

Obvi ousl y t he Pr i vy Counci l , when doi ng so, deni ed t hat i t was amendi ng

t he Const i t ut i on and cont ended t hat i t was mer el y enunci at i ng t he t r ue

meani ng t o t he Mani t oba Act by appl yi ng - canons of const r uct i on t o i t .

Any i mpar t i al and r eal i st i c obser ver has t o say t hat t hi s i s nonsense . The

Pr i vy Counci l was cl ear l y maki ng â const i t ut i onal change . I n so doi ng, i t

was shor t - ci r cui t i ng t he amendment pr ocess and r emovi ng i t f r om t he

ar ena of pol i t i cs . I t i s not , however , j ust a mat t er of pr oper pr ocedur e t o

be f ol l owed i n obt ai ni ng an amendment : a f or mal amendment t o sect i on
22 whi ch woul d have empower ed Mani t oba t o abol i sh denomi nat i onal
school s was pr obabl y a pol i t i cal i mpossi bi l i t y . Cl i f f or d Si f t on, t he At t or ney-

Gener al of Mani t oba, i s r eput ed t o have " t r eat ed wi t h scor n t he sugges-

t i on t hat an amendment t o t he const i t ut i on woul d or coul d be obt ai ned" . 169

I f t he Pr i vy Counci l di d not appr eci at e t he pol i t i cal i mpossi bi l i t y of a

const i t ut i onal amendment , one can say t hat t he deci si on i s a bad one
based on a pr of ound i gnor ance of t he Canadi an scene . Put i f i t . di d

r ecogni ze t he conundr um, t he deci si on suggest s ot her mot i vat i ons . For

i nst ance, i t i s possi bl e t hat t he Pr i vy Counci l t hought i t was secur i ng a

mor e dependabl e and compl i ant Canadi an al l y f or Br i t ai n by per mi t t i ng

Mani t oba t o pur sue i t s pol i cy of assi mi l at i on . Conver sel y, t he Pr i vy

Counci l may si mpl y have bel i eved t hat t he maj or i t y vi ew of Mani t obans

shoul d pr evai l i n spi t e of t he const i t ut i on . Judges l i vi ng i n a uni t ar y st at e

wer e pr obabl y not concer ned about t he mode of amendi ng a f eder al

const i t ut i on .

Pr of essor Schmei ser has wr i t t en t hat " [ t ] he Bar r et t case i s pr obabl y

t he most ext r eme exampl e of j udi ci al amendment t o t he Canadi an

Const i t ut i on" . ' 7° However , as Canada i n 1867 had obt ai ned a ver y hi ghl y

cent r al i zed const i t ut i on whi ch t he Pr i vy Counci l managed t o t r ansf or m

i nt o a cl assi cal or co- or di nat e f eder al const i t ut i on, i t may be di f f i cul t t o

cont end t hat t he Bar r et t case i s t he most ext r eme exampl e of j udi ci al

amendment . I t can, I bel i eve, be cont ended t hat t he Pr i vy Counci l deci -
si on i n Bar r et t r epr esent s t he most unf or t unat e j udi ci al amendment t o t he
const i t ut i on because of i t s del et er i ous i mpact upon Canadi an uni t y . The

169
Daf oe, op . ci t . , f oot not e 58, p . 46 .

171 Schmei ser , op . ci t . , f oot not e 149, p . 162 .
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Bar r et t case was mor e har mf ul t han many ot her j udi ci al amendment s t hat

di mi ni shed t he f eder al power and enhanced t he power of t he pr ovi nces . 171

When t he basi c di vi si on of power s i s r ei nt er pr et ed so as t o enhance t he

power of t he pr ovi nces, and t hi s does not sui t t he wi shes of a nat i onal

maj or i t y, i t i s possi bl e f or t hi s t o be r ever sed by a const i t ut i onal amend-

ment . When a mi nor i t y l oses educat i onal r i ght s t hr ough j udi ci al i nt er pr e-

t at i on, i t has no power t o r eacqui r e t hose l ost r i ght s t hr ough const i t ut i onal

amendment i f i t i s bot h a l ocal and a nat i onal mi nor i t y . The f ai l ur e of t he

Pr i vy Counci l i n t he Bar r et t case t o f i nd a r easonabl e i nt er pr et at i on t o t he

mi nor i t y educat i onal r i ght s guar ant eed i n t he Mani t oba Act was i ndeed

unf or t unat e . Thomas Ber ger , i n r ef er r i ng t o t he Bar r et t case, st at ed : 172

The deci si on of t he Pr i vy Counci l was a set back t o Canadi an uni t y . A smal l gr oup

of peer s i n f ar - away West mi ni st er had, wi t hout any per sonal knowl edge of Canada

and wi t h l i t t l e or no under st andi ng of Canadi an hi st or y, f ound t hemsel ves unsympa-

t het i c t o t he i dea of st at e- suppor t ed separ at e school s . For no bet t er r eason, as f ar as

we can j udge f r om t hi s opi ni on, t hey r ever sed t he Supr eme Cour t of Canada.

I n t he Br ophy case, t he Pr i vy Counci l t hr ust t he i ssue back i nt o t he

pol i t i cal ar ena by gi vi ng some r eal cont ent t o subsect i on 22( 2) . However ,
t her e i s a pr of ound di f f er ence i n r esul t . I f t he Pr i vy Counci l had agr eed

wi t h t he Supr eme Cour t i n t he Bar r et t case, i t woul d have been t he

Mani t oba maj or i t y t hat woul d have sought posi t i ve act i on by t he f eder al

par l i ament t o obt ai n an amendment t o t he Mani t oba Act . Thi s, I bel i eve,

woul d have ended i n a st al emat e wi t h t he Publ i c School s Act 1890 r e-

mai ni ng unconst i t ut i onal because t he pol i t i cal f or ces woul d have been

r el at i vel y equal l y bal anced . However , by hol di ng t he Publ i c School s Act

val i d and by sayi ng i n Br ophyy t hat i t af f ect ed a r i ght or pr i vi l ege under

subsect i on 22( 2) gi vi ng r i se t o a val i d appeal by t he Roman Cat hol i c

mi nor i t y i n Mani t oba t o t he f eder al cabi net , t he st al emat e occur r ed on t he

opposi t e si de . The pol i t i cal f or ces wer e so near l y equal l y bal anced t hat no

adequat e r emedy coul d be made avai l abl e t o t he Mani t oba mi nor i t y . The

conf l i ct i ng r esponses of t he Pr i vy Counci l t o t he Mani t oba school l egi sl a-

t i on di d, i n t he end, pr oduce a maj or vi ct or y f or t he Mani t oba maj or i t y

and a def eat f or mi nor i t ar i an l i ber al i sm.

XI I I . I mpact on t he Supr eme Cour t of Canada and on Subsequent

Sect i on 93 Li t i gat i on

The t wo Pr i vy Counci l deci si ons have had an adver se af f ect on t he l ong-
t er mgoal s of Canadi an soci et y and have al so had a del et er i ous i mpact on

171 I t i s r at her r emar kabl e t hat t he O' Connor Repor t f ai l ed t o ment i on ei t her t he

Bar r et t or Br ophy cases . The Repor t concl uded t hat t he f ai l ur e of t he const i t ut i on t o

achi eve t he i nt ent of i t s f r amer s was caused " by demonst r abl e er r or i n i nt er pr et at i on" by

t he Pr i vy Counci l . I n omi t t i ng Bar r et t i t i gnor ed per haps t he st r ongest case f or such an

i ndi ct ment . Repor t Pur suant t o Resol ut i on of t he Senat e t o t he Honour abl e t he Speaker by

t he Par l i ament ar y Counsel Rel at i ng t o t he Enact ment of t he Br i t i sh Nor t h Amer i ca Act ,

1867, any l ack of consonance bet ween i t s t er ms and j udi ci al const r uct i on of t hem and

cognat e mat t er s ( 1939) .
172

Ber ger , op . ci t . , f oot not e 17, pp . 70- 71 .
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t he Supr eme Cour t of Canada . I n t he Bar r et t case, t he Supr eme Cour t

was f i r ml y uni t ed i n t aki ng a st r ong st and i n def endi ng mi nor i t y educa-

t i onal r i ght s . I t was a gr eat cr edi t t o t he cour t t hat on such a di vi si ve i ssue

i t was abl e t o speak i n a unani mous way . I n Bar r et t , t he Supr eme Cour t

of Canada cl ear l y i ndi cat ed t hat i t was a nat i onal cour t and woul d i nt er -

pr et const i t ut i onal guar ant ees i n t he nat i onal i nt er est and not si mpl y t o

sui t a l ocal maj or i t y i n a pr ovi nce . I n t he subsequent r ef er ence case, t he

cour t was di vi ded . Thi s change does not r ef l ect any di scr edi t on t he cour t ,

whi ch had been pl aced i n an exceedi ngl y di f f i cul t posi t i on by t he Pr i vy

Counci l ' s deci si on i n t he Bar r et t case . Pr ecedent seemed t o r equi r e t hat

t he Supr eme Cour t shoul d deci de t hat t he appeal by t he Roman Cat hol i c

mi nor i t y was pr ecl uded by t hat deci si on of t he Pr i vy Counci l , but t hi s

woul d have r ender ed al l of sect i on 22 vi r t ual l y meani ngl ess . Thi s, at

l east , a mi nor i t y of t he cour t was r el uct ant t o do . The st r ong uni t ed st and

i n Bar r et t di sappear ed i n subsequent cases . I suggest t hat t he nar r ow

i nt er pr et at i on of t he const i t ut i onal guar ant ees f or Demoni nat i onal School s

by t he Pr i vy Counci l was t he maj or cont r i but i ng f act or . I f t he Supr eme

Cour t of Canada had had excl usi ve j ur i sdi ct i on, t he denomi nat i onal school

guar ant ees woul d pr obabl y have cont i nued t o r ecei ve a r easonabl e, br oad

and r obust i nt er pr et at i on .

Unf or t unat el y, t he Supr eme Cour t of Canada at t he t i me of t he

Bar r et t deci si on was onl y an i nt er medi at e cour t of appeal and di d not

have f i nal say . Mor eover , bei ng onl y an opt i onal i nt er medi at e cour t , i t

coul d be bypassed and t her ef or e depr i ved of even t he abi l i t y of i nf l uenc-

i ng t he Pr i vy Counci l t hr ough i t s own j udgment s . An i mpor t ant case i n

whi ch t he Supr eme Cour t pl ayed no par t was Ot t awa Separ at e School

Tr ust ees v . Mackel l .
173

The maj or i ssue i n t hi s case was t he r i ght of

separ at e school s i n Ont ar i o t o choose Fr ench as t he l anguage of i nst r uc-

t i on . I n 1912, t he Ont ar i o Depar t ment of Educat i on had i ssued a " Ci r cu-

l ar of I nst r uct i ons" whi ch vi r t ual l y abol i shed t he use of Fr ench as a

l anguage of i nst r uct i on i n bot h t he publ i c and t he separ at e school s i n

Ont ar i o . The Ot t awa t r ust ees of t he separ at e school s, t he maj or i t y of

whomwer e Fr ench- speaki ng, r ef used t o open t he school s . The Engl i sh-

speaki ng suppor t er s of t he separ at e school s sought an or der t o compel t he

t r ust ees t o adher e t o t he r egul at i ons . The t r ust ees al l eged t hat . t he r egul a-

t i ons wer e ul t r a vi r es because of t hei r r i ght t o det er mi ne " t he ki nd and

descr i pt i on of school s t o be est abl i shed" and al so t hei r power t o manage

t he school s and t o sel ect qual i f i ed t eacher s whi ch was guar ant eed t o t hem

by subsect i on 93( 1) of t he Const i t ut i on Act , 1867 . The Separ at e School s

Act , 1863 174 i n sect i on 7 conf er r ed on t he t r ust ees of separ at e school s t he

same power s as possessed by t he t r ust ees of t he common school s under

173
[ 19171 A. C. 62 ( P. C. ) .

174
An Act t o r est or e t o Roman Cat hol i cs i n Upper Canada cer t ai n r i ght s i n r espect t o

Separ at e School s, 26 Vi ct . , c . 5, s, . 7 .
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t he Common School s Act , 1859 .
175 The Pr i vy Counci l summar i l y di s-

mi ssed t he cont ent i on t hat t he separ at e school t r ust ees had t he r i ght t o

det er mi ne t he l anguage of i nst r uct i on because t hey had t he r i ght t o det er -

mi ne " t he ki nd and descr i pt i on of school s t o be est abl i shed" .
176

I t sai d,

" [ t ] he ' ki nd' of school . . . i s, . . . t he gr ade or char act er of school , f or
exampl e, ' a gi r l s' school ' , a boys' school ' or ' an i nf ant s' school ' and a

' ki nd' of school , wi t hi n t he meani ng of t hat subsect i on, i s not a school

wher e any speci al l anguage i s i n common use" . 177 The Pr i vy Counci l al so

concl uded t hat t he pr ot ect i on of subsect i on 93( 1) - " Not hi ng i n any

such Law shal l pr ej udi ci al l y af f ect any Ri ght or Pr i vi l ege wi t h r espect t o

Demoni nat i onal School s whi ch any Cl ass of Per sons have by Law i n t he

Pr ovi nce at t he Uni on" - onl y ext ended t o a cl ass det er mi ned by r el i -

gi ous bel i ef and not by r ace or l anguage . " '

Undoubt edl y, t hose r i ght s di d at t ach t o t he cl ass of per sons who use

demoni nat i onal school s, but i t was not cl ear t hat t he r i ght s and pr i vi l eges

whi ch such a cl ass enj oys wer e t o be r est r i ct ed t o t hose r el at i ng sol el y t o

r el i gi ous t eachi ng . The Supr eme Cour t coul d possi bl y have sear ched f or a

deeper si gni f i cance i n t he pr e- Conf eder at i on school l egi sl at i on and mi ght

have f ound some l i ngui st i c pr ot ect i on . The bi t t er ness f el t by Fr ench Ca-

nadi ans t owar ds Ont ar i o' s Regul at i on 17 cer t ai nl y i nt ensi f i ed t he di vi -

si veness of t he Conscr i pt i on i ssue i n t he Fi r st Wor l d War . Henr i Bour assa

and t he Fr ench- Canadi an Nat i onal i st s, wi t h some j ust i f i cat i on, f el t t hat

t hei r r i ght s wer e mor e di r ect l y t hr eat ened by " t he Pr ussi ans i n Ont ar i o"

t han i n Eur ope . 179

I n hol di ng t hat t he separ at e school s i n Ont ar i o had no r i ght t o use

Fr ench as t he l anguage of i nst r uct i on, t he Pr i vy Counci l st r i pped t he

Pr ot est ant s i n Quebec of any const i t ut i onal l anguage pr ot ect i on ar i si ng
f r om subsect i on 93( 1) , unl ess di ssent i ent school boar ds had been gi ven
gr eat er power i n r egar d t o l anguage by pr e- Conf eder at i on l aw. ' so Thi s

175
An Act r espect i ng Common School s i n Upper Canada, C. S. U . C . 1859, c . 64 .

176
Ot t ms,a Separ at e School Tr ust ees v . Mackel l , supr a, f oot not e 173, at p . 70 .

177
I bi d . , at p . 71 .

178
I bi d . , at p . 74 .

179
Mar gar et Pr ang, Cl er i cs, Pol i t i cans, and t he Bi l i ngual School s I ssue i n Ont ar i o,

1910- 1917 ( 1960) , 41 Can . Hi st . Rev . 281 . At p . 307, she st at es : " Bour assa and t he
Nat i onal i st s decl ar ed f r equent l y t hat t he def eat of " t he Pr ussi ans of Ont ar i o" had a pr i or
cl ai mover t he war i n Eur ope" .

I s°
The r i ght s of t he Pr ot est ant school s i n Quebec i n r el at i on t o l anguage ar ose i n

Pr ot est ant School Boar d of Mont r eal v . Mi ni st er of Educat i on ( 1976) , 83 D. L . R . ( 3d)
645 ( Que . S. C. ) as a r esul t of t he enact ment of t he Of f i ci al Language Act , 1974 . Deschènes
C. J . S. C. , at p . 673, concl uded t hat " t her e wer e no essent i al di f f er ences i n t he power s of

commi ssi oner s and t r ust ees of school s of Lower and Upper Canada" at t he t i me of
Conf eder at i on and t her ef or e t he subsect i on 93 j ur i spr udence was f ul l y appl i cabl e i n Que-

bec. He hel d t hat sect i on 93( l ) pr ot ect s onl y t he denomi nat i onal aspect s of school s and

not t he l anguage i n whi ch t hey f unct i on . At pp . 672- 673, he made i t cl ear t hat i t was t oo
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was an i ssue whi ch j udges . of t he Supr eme Cour t of Canada woul d be

mor e l i kel y t o r ecogni ze and woul d have mi l i t at ed i n f avour of a l ar ger

and mor e l i ber al i nt er pr et at i on of subsect i on 93( 1) . ' $ '

I n Ti ny Separ at e School Tr ust ees v . The Ki ng, '
82 at i ssue was t he

val i di t y of t hr ee cl ai ms of Roman Cat hol i cs wi t h r espect t o educat i on i n

Ont ar i o . They wer e : ( 1) t he r i ght t o conduct cour ses i n separ at e school s

compar abl e t o cour ses i n hi gh school s ; ( 2) t he, r i ght t o be exempt f r om

t axat i on t o suppor t hi gh school s not conduct ed y Roman Cat hol i c boar ds

of t r ust ee' s ; and ( 3) t he r i ght of separ at e school s t o shar e i n moni es gr ant ed

f or common school s i n accor dance wi t h t hei r r i ght s at conf eder at i on . The

si x j udges of t he Supr eme Cour t of Canada bench whi ch hear d t he case

spl i t t hr ee t o t hr ee on t he f i r st t wo i ssues, t hi s spl i t occur r i ng al ong

r el i gi ous l i nes . Angl i n C. J . C. , 1VI i gnaul t and Ri nf r et JJ . ; who wer e al l

Roman Cat hol i cs, suppor t ed t he val i di t y of t he cl ai ms of t he separ at e

school t r ust ees . The Pr ot est ant s, Duf f , Newcombe and Lamont JJ . , al l

r ej ect ed t he cl ai ms made by t he separ at e school t r ust ees . The i ssue of t he

r i ght s r el at i ng t o denomi nat i onal school s di d not spl i t t he cour t i n t he

l at e t o sear ch f or a deeper meani ng t o subsect i on 93( 1) , at l east , wher e t he Pr ot est ant

mi nor i t y was seeki ng t hi s new meani ng:

Al so, even i f t he quest i on i s cr uel and apt t o r evi ve ol d wounds, t he ar gument of t he

Pr ot est ant School Boar ds makes i t mandat or y . When t he const i t ut i onal t ext was

si mi l ar , di d anyone t hi nk of ser vi ng t he Fr ench cul t ur e of t he Cat hol i c mi nor i t y of

Mani t oba, when t he l anguage quest i on was under l yi ng t he r el i gi ous conf l i ct whi ch

was j eopar di zi ng i t s r i ght t o denomi nat i onal school s? And when t he const i t ut i onal

t ext was i dent i cal di d anyone t hi nk of savi ng t he Fr ench cul t ur e of t he Cat hol i c

mi nor i t y of Ont ar i o, when t he l anguage quest i on was j eopar di zed i t s syst em of

denomi nat i onal school s? . . . How and why t hen, shoul d one suddenl y f i nd i n t he

same const i t ut i onal t ext a newvi r t ue, and, cont r ar y t o a const ant j udi ci al i nt er pr et a-

t i on, hol d i n f avour of t he Pr ot est ant mi nor i t y i n Quebec an addi t i onal i mpl i ci t

pr ot ect i on whi ch has been r ef used t o t he Cat hol i c mi nor i t i es i n ot her par t s of t he

count r y? I t seems t o t he Cour t t hat t he answer i s evi dent .

Al exander Gal t , a st aunch def ender of t he Angl o- Saxon mi nor i t y i n Quebec and a f at her
of conf eder at i on, who was l ar gel y i nst r ument al i n dr af t i ng sect i on 93, woul d have been

shocked t o l ear n t hat i t di d not guar ant ee t he use of t he Engl i sh l anguage i n t he Di ssent i ent
school s of t he Pr ot est ant s i n Quebec . However , t he j ur i spr udence under sect i on 93 r e-
qui r ed Deschênes C. J . S. C. t o hol d t hat t he Legi sl at ur e had t he power t o det er mi ne t he
l anguage of educat i on . Any ot her r esponse woul d have br ought t he l aw i nt o di sr eput e .

181
The Angl ophone mi nor i t y i n Quebec has as a r esul t of t he Canadi an Char t er of

Ri ght s and Fr eedoms obt ai ned const i t ut i onal pr ot ect i on f or i t s l anguage . I n At t or ney-

Gener al of Quebec v. Quebec Associ at i on of Pr ot est ant School Boar ds, [ 1984] 2 S. C. R.

66, ( 1984) , 10 D. L . R. ( 4t h) 321, t he Supr eme Cour t of Canada has hel d t hat sect i on 23 of
t he Char t er of Ri ght s and Fr eedoms conf er s upon Canadi an ci t i zens who ar e member s of
t he Engi sh- speaki ng mi nor i t y i n Quebec t he r i ght t o have t hei r chi l dr en r ecei ve pr i mar y

and secondar y school i nst r uct i on i n Engi sh pr ovi ded t hey r ecei ved t hei r pr i mar y school

i nst r uct i on i n Engl i sh anywher e i n Canada. Thus par t s of sect i ons 72 and 73 of t he Char t er

of t he Fr ench Language, R. S . Q. 1977, c. C- 11 ( Bi l l 101) ar e of no f or ce or ef f ect t o t he

ext ent of t he i nconsi st ency wi t h t he Char t er of Ri ght s and Fr eedoms .
182

[ 19271 S. C. R. 637, [ 192714 D. L . R. 857.
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Bar r et t case, but i n t he Ti t q Separ at e School Tr ust ees case, t he Cour t

di vi ded i n t he l east desi r abl e way . I woul d agai n suggest t hat t hi s r esul t

was caused by t he appr oach t aken by t he Pr i vy Counci l . The message

conveyed by t he Pr i vy Counci l deci si ons was t hat t he const i t ut i onal pr o-

t ect i on accor ded by sect i on 93 shoul d be r ead i n t he most r est r i ct i ve way
whi ch coul d be j ust i f i ed i n or der t hat t he wi shes of t he l ocal maj or i t y
mi ght not be f r ust r at ed . Thi s message was appar ent l y accept ed by t he
Pr ot est ant j udges . I t was a message whi ch was not accept abl e t o Roman

Cat hol i c j udges who appr eci at ed t he vi t al i mpor t ance t hat t hei r f ai t h

at t ached t o t he r ol e of r el i gi on i n educat i on . Mi gnaul t and Ri nf r et JJ .
must al so have had i n mi nd t he gener ous t r eat ment accor ded t o t he di ssen-

t i ent Pr ot est ant school s i n Quebec .

At t he t i me of Conf eder at i on, al t hough t her e wer e some Gr ammar
School s, i t appear s t hat Common and Separ at e school s wer e pr ovi di ng

some secondar y educat i on t o t he mat r i cul at i on l evel . The Common school s,

and t her ef or e t he Separ at e school s, wer e subj ect t o r egul at i on by t he
Counci l of Publ i c I nst r uct i on, whi ch had power under subsect i on 119( 4)
" t o make such r egul at i ons as f r om t i me t o t i me, as i t deems expedi ent ,

f or t he or gani zat i on, gover nment and di sci pl i ne of Common school s, f or

t he cl assi f i cat i on of School s and Teacher s . . . " . I SS The case t her ef or e

f ocussed upon t he scope t o be gi ven t o t he power of r egul at i on . Di d t he

power of r egul at i on per mi t t he Counci l of Publ i c I nst r uct i on t o wi t hdr aw

cour ses of st udy f r om t he Separ at e school so t hat i t coul d of f er sol el y

pr i mar y educat i on? Angl i n C. J . C . sai d : 184

The st at ut es whi ch ent i t l ed pupi l s up t o t he age of 21 year s t o at t end t he common

and separ at e school s wer e cer t ai nl y not desi gned t o enabl e t he Counci l of Publ i c

I nst r uct i on, under t he gui se of r egul at i on, so t o r est r i ct t he cour se of st udi es f or

whi ch t he t r ust ees mi ght pr ovi de t hat t hey woul d be sui t abl e onl y f or pupi l s up t o

t he age, of say, 12, or even 16 year s .

Mi gnaul t J . al so adopt ed a r eal i st i c and f unct i onal appr oach t o det er mi ne
t he ext ent of r egul at i on . He st at ed : 185

I t seems t o me i nconcei vabl e t hat when i t gr ant ed t o t he Roman Cat hol i cs of Upper
Canada t he pr i vi l ege of havi ng t hei r own separ at e school s, t he Legi sl at ur e coul d

183 An Act r espect i ng Common School s i n Upper Canada, C. S. U . C . 1859, c . 64, ss .

119( 4) . Sect i on 7 of An Act t o r est or e t o Roman Cat hol i cs i n Upper Canada cer t ai n r i ght s

i n r espect t o Separ at e School s, 26 Vi ct . , c . 5 gave t he t r ust ees of t he Separ at e School s t he

same power s as t hose possessed by t he t r ust ees of t he common school s .
184

Ti m Separ at e School Tr ust ees v . The Ki ng, supr a, f oot not e 182, at pp . 671
( S . C. R. ) , 874 ( D . L . R. ) .

185
I bi d . , at pp . 707 ( S . C. R. ) , 906- 907 ( D. L. R. ) . On June 12 . 1984, Pr emi er Davi s

announced i n t he Ont ar i o Legi sl at ur e t hat Roman Cat hol i c School boar ds wer e t o be f ul l y

f unded f or t he compl et e r ange of secondar y educat i on . Thi s i s what t he Ti ny Townshi p

Separ at e School Tr ust ees had unsuccessf ul l y sought i n 1926 and 1927 . Pr emi er Davi s

sai d : " i f we ar e t o ser ve t he spi r i t and t he r eal i t i es of 1867, we shoul d acknowl edge t hat

basi c educat i on was what was r ecogni zed t hen and, t oday, basi c educat i on r equi r es a

secondar y, as wel l as an el ement ar y, educat i on" .
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have i nt ended t o r ender t hi s pr i vi l ege val uel ess by al l owi ng t he Counci l of Publ i c

I nst r uct i on of t hat Pr ovi nce t o r est r i ct by r egul at i ons, t he scope of educat i on t o be

gi ven i n t hese school s .

The Roman Cat hol i c j udges of t he Supr eme Cour t of Canada wer e not

pr epar ed t o see t he const i t ut i onal pr ot ect i on f or denomi nat i onal school s

r ender ed i l l usor y by gi vi ng a wi de scope t o r egul at i on . The Pr ot est ant

j udges, accept i ng t he t ut el age of t he Pr i vy Counci l , wer e pr epar ed t o gi ve
t hat expansi ve meani ng t o r egul at i on and t hus f aci l i t at ed t he wi shes of t he

maj or i t y i n Ont ar i o as r ef l ect ed by i t s gover nment . As t he Supr eme Cour t

spl i t t hr ee t o t hr ee, t he deci si on of t he Appel l at e Di vi si on of t he Supr eme

Cour t of Ont ar i o di smi ssi ng t he cl ai mof t he Roman Cat hol i c t r ust ees was
af f i r med . The t r ust ees appeal ed t o t he Pr i vy Counci l , but t hei r appeal was

di smi ssed . Af t er gi vi ng a br oad def i ni t i on t o r egul at i on, Vi scount Hal -

dane sai d: 186

I t i s i ndeed t r ue t hat power t o r egul at e mer el y does not i mpl y a power t o abol i sh

. . . But t hey ar e st i l l l ef t wi t h separ at e school s, whi ch ar e none t he l ess act ual

because t he l i ber t y of gi vi ng secondar y and hi gher educat i on i n t hem may be

abr i dged by r egul at i on . Such an abr i dgment may be i n t he usual cour se when a

nat i onal syst em of educat i on has at t ai ned a cer t ai n st age i n i t s devel opment , and i t

woul d be di f f i cul t t o f or ego t hi s power _ i f t he gr adi ng whi ch may be essent i al i s al so

t o be possi bl e .

I f one i s pr epar ed t o gi ve such wi de i mpor t t o . r egul at i on, t her e

appear s t o be l i t t l e t o pr event separ at e school s f r om bei ng vi r t ual l y r egu-

l at ed out of exi st ence . I n t he hands of t he Pr i vy Counci l , t he l egal pr ot ec

t i on accor ded t o denomi nat i onal school s by sect i on 93 became f r ai l and

anaemi c . Under t he i nf l uence and super vi sor y cont r ol of t he Pr i vy Coun-

ci l , t he Supr eme Cour t of Canada ceased t o gi ve a uni t ed and r obust

pr ot ect i on t o t he const i t ut i onal guar ant ees r el at i ng t o denomi nat i onal school s .

The Supr eme Cour t became a di vi ded cour t . The Pr ot est ant j udges wer e

pr epar ed t o accommodat e l ocal maj or i t i es whose r el i gi ous and r aci al

pr ej udi ces had been ar oused . Onl y t he Roman Cat hol i c j udges r emai ned
f i r m i n t hei r r esol ve t o i nt er pr et t he denomi nat i onal school guar ant ees so

as t o pr ovi de r easonabl e r at her t han i l l usor y pr ot ect i on .

Concl usi on

The assaul t upon t he educat i on r i ght s of t he Roman Cat hol i cs of Mani t o-

ba i n 1890 r esul t ed f r om a combi nat i on of r aci al and r el i gi ous bi got r y, a
desi r e f or educat i onal r ef or m, and pol i t i cal oppor t uni sm. The l ocal j udi -

ci ar y of Mani t oba was t oo cl ose and t oo r esponsi ve t o t he wi l l of t he l ocal

maj or i t y t o pr ovi de meani ngf ul pr ot ect i on f or t he mi nor i t y . However , i n

t he Bar r et t case, t he Supr eme Cour t of Canada r ose magni f i cent l y t o t he

chal l enge . I t r ender ed a unani mous deci si on decl ar i ng t he Mani t oba l egi s-

l ab Roman Cat hol i c Separ at e School Tr ust ees v . The Ki ng, [ 1928] A. C. 363, at p .

389, [ 192813 D. L . R. 753, at p . 772, [ 192812 W. W. R. 641, at pp . 660- 661 ( P. C. ) .
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l at i on, whi ch compel l ed Roman Cat hol i cs t o pay t axes t o f i nance a school

syst em, t o whi ch t hey coul d not consci ent i ousl y send t hei r chi l dr en, t o be
ul t r a vi r es . Pr of essor Fr ank Scot t wr ot e mor e t han f i f t y year s ago i n

r ef er ence t o t hi s case t hat " i f ever t he Pr ot est ant maj or i t y on t he bench of

t he Canadi an Supr eme Cour t mi ght be expect ed t o show i t s r el i gi ous and

r aci al pr ej udi ces, t hi s was t he moment par excel l ence" . 187 Then, af t er
not i ng t hat t he st r ong Pr ot est ant f eel i ng pr evai l i ng i n t he count r y was
compl et el y set asi de, he sai d : " By t hi s deci si on t he hi ghest Canadi an

Cour t vi ndi cat ed i t s r i ght t o be consi der ed a t r ul y i mpar t i al cour t of

j ust i ce" . 188

The Bar r et t case i ndi cat es t hat an appel l at e cour t must be f ul l y

conver sant wi t h soci al and pol i t i cal condi t i ons . Wi t hout such knowl edge

i t cannot hope t o r ender a deci si on whi ch wi l l pr omot e nat i onal uni t y i n a

mat t er as sensi t i ve as mi nor i t y educat i onal r i ght s . However , t he j udges

must be suf f i ci ent l y det ached so t hat t hey behave as j udi ci al st at esmen i n

t hei r pol i cy- maki ng r ol e wi t hout bei ng undul y i nf l uenced by i nf l amed

publ i c opi ni on . I t i s t o be hoped t hat t he Supr eme Cour t of Canada, i n

i nt er pr et i ng t he Canadi an Char t er of Ri ght s and Fr eedoms, wi l l dr aw

i nspi r at i on f r om ear l i er Supr eme Cour t deci si ons such as Bar r et t , even

t hough t he case was over r ul ed by t he Pr i vy Counci l . We must dr aw on t he

weal t h of Amer i can j ur i spr udence on ent r enched r i ght s, but l et us not

negl ect our own .

I n t he Bar r et t case, t he Supr eme Cour t of Canada, r ecogni zi ng t hat
democr acy has i t s own capaci t y f or t yr anny, f i r ml y and unani mousl y t ol d
t he Mani t oba gover nment t hat i t must r espect t he f r eedom of consci ence
of i t s Roman Cat hol i c ci t i zens i n r espect t o educat i on . Thi s r ej ect i on of

t he f or cef ul assi mi l at i on pol i cy of Mani t oba, had i t not been over r ul ed by

t he Pr i vy Counci l , mi ght have done much t o accel er at e t he devel opment

of r espect f or and pr i de i n t he bi cul t ur al and bi l i ngual nat ur e of t he
Canadi an nat i on . The Pr i vy Counci l i n Bar r et t unf or t unat el y appr oved
Mani t oba' s mel t i ng- pot pol i cy . Thi s caused Fr ench Canadi ans t o bel i eve

t hat onl y under t he pr ot ect i on of t he pr ovi nci al r i ght s of Quebec woul d
t hei r cul t ur al r i ght s be pr ot ect ed . Thi s undoubt edl y nur t ur ed t he gr owt h of
pol i t i cal separ at i sm. For t unat el y, gr eat er t ol er ance and under st andi ng now
pr evai l s . Posi t i ve st eps have been t aken t o pr omot e a bi l i ngual and bi cul -

t ur al nat i on whi l e r espect i ng our cul t ur al mosai c . Much st i l l r emai ns t o be

done .

187
F. R. Scot t , The Pr i vy Counci l and Mi nor i t y Ri ght s ( 1930) , 37 Queen' s Quar t er l y

668, at p . 671 . I n t hi s ar t i cl e Pr of essor Scot t cl ear l y est abl i shed t hat t he Pr i vy Counci l had

saf eguar ded pr ovi nci al r i ght s and not mi nor i t y r i ght s . At p . 675, he st at es t hat he " i s

awar e of no i nst ance wher e an i mpor t ant poi nt af f ect i ng mi nor i t y cl ai ms or aspi r at i ons has

been deci ded mor e f avour abl y t o Fr ench Canada i n London t han at Ot t awa, , and t he

r ever se i s t r ue of t he Mani t oba School quest i on vi ewed as a whol e" .
188 I bi d.
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