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LEGAL ` TALLI ES AND JUDI CI AL

DECI SI ON- MAKI NG

PAUL WEI LER*

Tor ont o

One i mpor t ant aspect of t he quest i on " What i s l aw?" concer ns

t he nat ur e of t he r easons whi ch can j ust i f y a j udi ci al deci si on. '
A speci f i c and ver y cont empor ar y i nst ance of t he r ecur r i ng t heme
i n l egal phi l osophy of t he appr opr i at e r el at i onshi p bet ween l aw'
and mor al i t y i s t he pr obl em of how a j udi ci al deci si on may

l egi t i mat el y be j ust i f i ed. To what ext ent i s i t possi bl e t o di st i ngui sh

bet ween l egi t i mat e " l egal " st andar ds t o be used i n adj udi cat i on
and i l l egi t i mat e " pol i cy" ar gument s, and what ar e, t he cr i t er i a

avai l abl e f or t hi s pur pose?
Sever al cont r ast i ng vi ews about t hese i ssues can be el i ci t ed

f r om t he l i t er at ur e. One ext r eme vi ew, of t en at t r i but ed t o t he ad-
her ent s t o l egal posi t i vi sm, suggest s t hat j udgment s accor di ng t o

l aw must and shoul d be t he mer e appl i cat i on of st andar ds t hat

have been aut hor i t at i vel y enact ed el sewher e, pr i or t o t he i nst ant

case . The j udge makes a deci si on accor di ng t o nor ms t hat ar e

al r eady val i d' component s of t he l egal or der , wi t hout r egar d t o
hi s i deas about t hei r f i t ness f or t he soci al pr obl ems r ai sed by t hese

* Paul Wei l er , of Osgoode Hal l Law School , Yor k Uni ver si t y, Tor ont o .

1 Compar e Dwor ki n, Does Law Have a Funct i on? ( 1965) , 74 Yal e L. J .
640 wi t h Mi l l er , The Power of t he Supr eme Cour t i n t he Age of t he Posi -
t i ve St at e, [ 19671 Duke L. J . 273, at p . 276 .

2 One of t he cl assi c exampl es of t hi s debat e, at bot h l evel s, i s Har t ,
Posi t i vi sm and The Separ at i on of Law and Mor al s ( 1958) , 71 Har v . L.
Rev. 593 and Ful l er , Posi t i vi sm and Fi del i t y t o Law ( 1958) , 71 Har v . L.
Rev . 630.

3 The not i on of " l egal val i di t y" , cent r al t o t he posi t i ons of such posi t i -
vi st s as Kel sen, Ross and Har t i s admi r abl y el abor at ed i n Chr i st i e, The
Not i on of Val i di t y i n Moder n Jur i spr udence ( 1963- 64) , 48 Mi nn . L . Rev .
1049 .
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f act s . The nat ur e and meani ng of t he appl i cabl e l egal r ul es ar e
det er mi ned by t he convent i onal l i ngui st i c connot at i on of t he wor ds
t hat t hey cont ai n . Ther e ar e speci f i c l egal t echni ques, such as t he
not i on of t he r at i o deci dendi of a case, or t he canons of st at ut or y
i nt er pr et at i on, f or det er mi ni ng when, and i n what t er ms, a
speci f i c r ul e has pr oceeded f r om a " l egal sour çe" .

Of cour se, no i mpor t ant l egal phi l osopher woul d agr ee t hat
al l j udi ci al deci si ons can be ar r i ved at i n t hi s manner . The i n-
her ent l y ambi guous or vague char act er of exi st i ng r ul es, t oget her
wi t h t he devel opment of new soci al si t uat i ons not expl i ci t l y di s-
posed of by t hem, necessi t at es j udi ci al cr eat i on of new r ul es .
However , t hi s act i vi t y cannot be accur at el y descr i bed as j udi ci al
f i del i t y t o l aw, nor can t he cr i t er i a used i n t he penumbr al ar ea
of t he r ul es be deemed l egal . The open qual i t y of r ul es demands
t hat j udges l egi sl at e on occasi on, and t hen on t he basi s of r at i onal
soci al pol i ci es'

The cont r ast i ng vi ew of l egal r eal i sm suggest s, at i t s ext r eme,
t hat j udgment accor di ng t o l aw i s meani ngl ess and t hat , i nst ead,
t he j udi ci al deci si on i s t he l aw. ' Those cases whi ch go t o cour t
ar e r ar el y, i f ever , wi t hi n t he cor e of meani ng of t he appl i cabl e
l egal r ul e . I f t hey wer e, t he r esul t woul d be obvi ous and t hi s
woul d pr ecl ude any l awyer t aki ng i t t o adj udi cat i on . Hence
j udi ci al i nnovat i on, or j udi ci al pol i cy- maki ng, must be t he l egi t i m-
at e and st apl e f ar e wi t hi n t he penumbr al ar eas wi t h whi ch j udges
must cust omar i l y deal . I f t hi s i s so, onl y a sel f - consci ousl y " t el eo-
l ogi cal " vi ew of j udi ci al deci si on- maki ng can be accept ed as t he

pr i mar y f ocus of t he j udi ci al r ol e . '
A mor e moder at e vi ew of j udi ci al pol i cy- maki ng does st r ess

i t s i ncr ement al char act er . By t hi s i s meant t he necessi t y of j udges
adher i ng t o t he l egal st at us quo unt i l change i s pr oved necessar y,
and maki ng changes onl y a f ew at a t i me, suf f i ci ent t o amel i or at e
t he i mmedi at e si t uat i on . ' However , even t hi s vi ew f i nds t he
r at i onal e f or l i mi t i ng j udi ci al act i vi sm i n t he pol i cy- maki ng t ask

i t sel f . The j udge can l egi t i mat el y use t he occasi on of a speci f i c

di sput e t o i nj ect i nt o t he l egal syst em t hose pol i ci es he f eel s most
appr opr i at e, basi ng hi s act i vi t y on t he same ki nds of ext r a- l egal

consi der at i ons r el evant t o ot her pol i t i cal act or s .

a See Har t , op. ci t . , f oot not e 2, at pp . 614- 615 ; al so Har t , The Concept
of Law ( 1961) , p . 132 .

s Jer ome Fr ank appear ed t o appr oach as cl osel y as any r ecent wr i t er
t o t hi s posi t i on i n hi s Law and t he Moder n Mi nd ( 1930) , and Cour t s on
Tr i al ( 1949) .

' See Mi l l er and Howel l , The Myt h of Neut r al i t y i n Const i t ut i onal Ad-
j udi cat i on ( 1960) , 27 U, of Chi . L . Rev . 661 .

' Shapi r o, St abi l i t y and Change i n Judi ci al Deci si on- maki ng : I ncr emen-
t al i sm or St ar e Deci si s ( 1965) , 2 L. i n Tr ans . Q. 134 . Among ot her t hi ngs,
Shapi r o at t empt s t o show how t hi s same met hod of anal ysi s i s necessar y
f or al l pol i cy- maker s, i ncl udi ng non- l egal or non- j udi ci al deci si on- maker s.
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Ther e ar e pr obl ems wi t h each of t hese concept i ons of t he

j udi ci al r ol e. I t appear s bot h unl i kel y and undesi r abl e t hat t he

mechani cal appl i cat i on of t he wor ds of a l egal r ul e can di spose of

even t he easy or obvi ous cases whi ch appear f or adj udi cat i on .

The f act t hat l egal r ul es ar e pur posi ve i nst r ument s, i mpr egnat ed

wi t h soci al val ues, and t hat pr i vat e di sput es i n cour t al most al ways

f i nd r easonabl y pl ausi bl e ar gument s on each si de, r equi r es t he

exer ci se of del i cat e j udgment i n maki ng t he i nf er ence f r om t he

gener al r ul e t o t he speci f i c' case . Some sense of t he soci al si gni f -

i cance of t he r ul e i s necessar y i n or der t hat t hi s t ask be r at i onal l y

per f or med .

Fur t her , even l awyer s who accept t he val ue- l aden aspect of

l egal r ul es i nt ui t i vel y f eel t hat j udi ci al deci si ons must be r at i onal l y

j ust i f i ed i n or der t hat t hey be l egi t i mat e . The most obvi ous sense

i n whi ch t hi s i s t r ue i s t he r equi r ement of a wr i t t en opi ni on whi ch

deal s honest l y and compl et el y wi t h t he i ssues r ai sed and ar gument s

made by each par t y, and honest l y st at es a - pr ocess of r easoni ng

t he j udge wi l l accept as an expl anat i on of hi s deci si on . Not onl y

i s t hi s r easoned deci si on not expect ed f r om l egi sl at i ve bodi es, i t

i s pr obabl e t hat i t coul d not l ogi cal l y be sat i sf i ed by t hem, gi ven

t he var i et y of compet i ng consi der at i ons whi ch pr oduce such

pol i t i cal deci si ons . The pr obl em r ai sed, t hen, i s whet her j udi ci al

deci si ons, whi ch do not f l ow i mmedi at el y f r om enact ed r ul es

val i dat ed by t he l egal syst em, can be l ogi cal l y der i ved t hr ough

a communi cabl e pr ocess of r easoni ng . I f not , much of t he_ par a-

pher nal i a of adj udi cat i on, and our expect at i ons concer ni ng i t , be-

come an i r r el evant f acade . ' Gi ven t he pr esent l y dubi ous phi l osoph-

i cal st at e of ar gument about val ue, we appear dr i ven t o choose

bet ween t he al t er nat i ves of l egal r eal i sm or l egal posi t i vi sm, or

some ad hoc combi nat i on of t he, t wo.

I do not pr opose, i n t hi s ar t i cl e, t o t r y t o f or mul at e any f ul l

or def i ni t i ve answer t o t hi s conundr um f or l egal phi l osophy . What

I am goi ng t o at t empt , t hough, i s an el uci dat i on of a poi nt of

vi ew f r om whi ch I t hi nk i t mi ght most f r ui t f ul l y be i nvest i gat ed .

I n t he l i ght of t hi s st at ement of how t he quest i on mi ght best be

posed I shal l suggest cer t ai n consi der at i ons, and a way of anal yzi ng

t hem, whi ch I f eel wi l l be a par t of any f i nal answer t o our

di l emma.

I . How Shoul d t he Pr obl em Be St at ed?

The quest i on, what ar e t he appr opr i at e st andar ds f or j ust i f yi ng a

j udi ci al deci si on, i s, at i t s r oot s, an essent i al pr act i cal or mor al

quer y. Not what i s, but what ought t o be, t he r el at i onshi p bet ween

' See Got t l i eb, The Logi c of Choi ce ( 1968) .
' Thi s t hesi s i s devel oped i n gr eat ' det ai l i n my ear l i er ar t i cl e, Two

Model s of Judi ci al Deci si on- maki ng ( 1968) , 46 Can. Bar Rev . 406 .
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l aw and pol i cy i n adj udi cat i on ( as i n t he l egal or der gener al l y)
i s t he most adequat e st at ement of our pr obl em. Nei t her empi r i cal
i nvest i gat i on of pat t er ns of j udi ci al behavi our , nor concept ual or
phenomenol ogi cal anal ysi s of t he i mpl i cat i ons of our i nt ui t i ve
j udgment s about t he i nst i t ut i on, ar e suf f i ci ent i nqui r i es t owar ds
t he answer . Ther e i s no nat ur al necessi t y t hat ei t her a syst em of
adj udi cat i on, or a l egal or der , use cer t ai n cr i t er i a i ndi cat i ng t he
l egi t i mat e st andar ds f or deci si on wi t hi n i t .

I t i s t r ue t hat ever y l egal syst em does embody a cer t ai n
consensus about how i t i s t o oper at e . Thi s consensus f or ms t he
cont ent of t he expect at i ons whi ch def i ne t he behavi our of t he
par t i ci pant s, gi ve st abi l i t y t o t he i nst i t ut i on, and f ur ni sh t he
bases f or eval uat i ng t he r easoni ng wi t hi n i t . However , t hi s con-
sensus about t he ki nd of l egal or der t hat exi st s, and t he ki nd of
i nst i t ut i ons whi ch oper at e wi t hi n i t , i s i t sel f accept ed because i t i s
bel i eved mor e desi r abl e t han t he al t er nat i ve. Ther e ar e r easons
whi ch can be of f er ed f or pr ef er r i ng l aw as a mode of gover nment al
cont r ol , and adj udi cat i on as a f or m of deci si on- maki ng, wi t hi n

any ar ea of soci al l i f e . I f per suasi ve, on bal ance, t hese r easons wi l l
l ead t o t he adopt i on and cont i nued accept ance of each wi t hi n t he

pol i t i cal communi t y . The expect at i ons or st andar ds whi ch def i ne

t he appr opr i at e r ol es of act or s wi t hi n t he i nst i t ut i on must t hen
r ef l ect t he ver y r easons whi ch war r ant t he exi st ence of t he l at t er . "

To come t o our speci f i c pr obl em, i t i s of t en asser t ed t hat
cer t ai n f or ms of j udi ci al deci si on- maki ng behavi our ar e, or ar e
not , accept abl e or compat i bl e wi t h t he r ol e of j udge. The def i ni t i on
of t hi s r ol e, t hough, must be r el at ed, at i t s r oot s, t o cer t ai n
pr act i cal r easons why adj udi cat i on shoul d be car r i ed on at al l , and
i n any par t i cul ar way. When we come t o t he quest i on, what shoul d

be t he appr opr i at e r el at i onshi p of l aw and pol i cy i n adj udi cat i on,
we can onl y f or mul at e an answer i f we l ook t o t hese " l egal val ues"

j ust i f vi ng t he pr ocess as a whol e . I bel i eve t hat bot h t he l egal

posi t i vi st and l egal r eal i st answer s can best be under st ood as based
on a par t i cul ar pr act i cal or i ent at i on . Any at t empt t o deal mor e

adequat el y wi t h t he same pr obl em, and wi t h t he l ogi cal conun-

dr um I have suggest ed, must be j ust i f i ed, ul t i mat el y, i n t he same

f ashi on . The r esul t i ng t heor y wi l l st at e an at t i t ude or mood,

r at her t han a pr eci se f or mul a f or act i on . However , i t shoul d have

suf f i ci ent cont ent t o gi ve subst ant i al di r ect i on t o t he mode of

j udi ci al act i on .
Bef or e goi ng i nt o i t i n det ai l , I mi ght summar i ze t he ar gument

gener al l y. Fi r st , t her e i s a pr i ma f aci e val ue i n havi ng a l egal or der

wi t h a hi gh subst ant i ve qual i t y and el i ci t i ng t he col l abor at i on of

t o An i nt er est i ng book whi ch i s r el evant t o t hi s ver y sket chy account of
an ext r emel y compl ex pr obl em i s Ber ger , The Soci al Const r uct i on of
Real i t y ( 1966) .
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j udges i n achi evi ng t hi s goal . Mor eover , t he j udge, by r eason of hi s

pecul i ar i nst i t ut i onal posi t i on, has a par t i cul ar l y vi t al r ol e t o pl ay

i n t hi s r espect i n cer t ai n cases . ®n t he ot her hand, t her e ar e good

r easons f or i mposi ng l i mi t at i ons on t he j udge' s concer n f or t he

subst ant i ve cont ent of t he l aw he appl i es . Ther e ' ar e val ues i n-

her ent i n t he exi st ence of a l egal or der , and a l i mi t ed r ol e f or

adj udi cat i on wi t hi n i t , whi ch wi l l be of f ended by over l y act i ve

j udi ci al pol i cy- maki ng. These val ues ar e of var yi ng r el evance,

t hough, dependi ng on t he par t i cul ar pr obl emwi t h whi ch t he j udge

i s f aced . When t he j udge asks hi msel f whet her j udi ci al i nnovat i on

i s l egi t i mat e i n a cl ose case, at t ent i on t o t hese val ues wi l l be one

of t he most hel pf ul st eps i n del i mi t i ng t he r easons t he j udge can

use i n j ust i f yi ng t he deci si on he wi l l make. I n par t i cul ar , i t wi l l

i ndi cat e t he l egi t i mat e scope whi ch he can af f or d i n Thi s ar gu-

ment at i on t o a concer n f or t he pol i ci es i mbedded i n t he r ul es he

pr oposes t o use.

I I . Dol e of Cour t and Legi sl at ur e i n Law Def or m.

The f i r st i ssue whi ch I wi l l deal wi t h i s t he case t hat can be made

f or cr eat i ve j udi ci al col l abor at i on i n l aw r ef or m. I n l egal t er ms,

t hi s r ol e i s subst ant i al l y def i ned by what har t cal l s " secondar y"

l egal r ul es or pr i nci pl es . The st at us of l egi sl at i ve, admi ni st r at i ve,

or j udge- made l egal r ul es i s by no means sel f - evi dent and i s not

al ways r eadi l y f ur ni shed t o a j udge adj udi cat i ng a di sput e . Rat her

a j udge i s r equi r ed t o assess f or hi msel f t hose pr oposed " pr i mar y"

r ul es i n t he l i ght of doct r i nes of pr ecedent , canons of i nt er pr et a-

t i on, const i t ut i onal pr i nci pl es of f eder al i sm and t he separ at i on of

power s, admi ni st r at i ve l aw t heor i es of j ur i sdi ct i on, del egat i on,

and so on . These doct r i nes ar e not , and shoul d not be, t r eat ed

as aut omat i cal l y appl i cabl e r ul es whi ch f ur ni sh a t ype of l i t mus

t est f or t he val i di t y of t he r ul es t he cour t i s asked t o appl y . I n-

st ead, l i ke any l egal r ul e, t hey ar e pur posi ve i nst r ument s, embody-

i ng gener al l y accept ed pr i nci pl es of pol i t i cal t heor y and soci al

pol i cy, i n t he l i ght of whi ch t hey shoul d be used . My obj ect i ve

now, i s t o devel op a posi t i on i n t he l i ght of whi ch t hese ambi guous,

even i nar t i cul at e, doct r i nes can best be el abor at ed .

As we shal l see, t wo cont r ast i ng f al l aci es of t en under l i e di s-

cussi ons of t he r ol e of a cour t i n devel opi ng t he l aw i n a soci et y

wher e a r epr esent at i ve l egi sl at ur e exi st s . The f i r st st ems f r om a

si mpl i st i c t heor y of t he separ at i on of power s, i n par t i cul ar , t he

di st i nct i on bet ween t he l egi sl at i ve and t he j udi ci al power . The

l at t er f unct i on i nvol ves t he di sposi t i on of i ndi vi dual cases by t he

appl i cat i on of est abl i shed r ul es, t he f or mer t he cr eat i on of t hese

ver y r ul es . The f al l acy her e consi st s i n t he i dent i f i cat i on of t he

r ol e of t he cour t s wi t h t hi s j udi ci al f unct i on, def i ned as nar r owl y as

above.

	

_
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The opposi t e vi ew, whi l e cor r ect i n showi ng t hat cour t s ar e

not , ought t o be, and cannot be conf i ned t o pur el y " j udi ci al ac-

t i vi t y" i n t hi s sense, t ends t owar ds t he opposi t e f al l acy of " i nst i t u

t i onal f ungi bi l i t y" . ' 1 By t he l at t er I mean t he vi ew t hat ever y act or

i n t he l egal syst em, no mat t er what t he i nst i t ut i on wi t hi n whi ch

he i s oper at i ng, ought t o be act i ng pr i mar i l y wi t h t he ai m of

advanci ng cer t ai n subst ant i ve soci al goal s i n deci di ng whi ch r ul es

he wi l l accept and act upon . Thi s ot her ext r eme vi ew f ai l s t o
per cei ve t he t r ut h t hat under l i es t he f i r st t heor y, t hat act or s i n

di f f er ent i nst i t ut i onal posi t i ons shoul d r i ght l y be expect ed t o base
t hei r deci si ons on di f f er ent appr opr i at e cr i t er i a . The ar gument I

wi l l make f l ows f r om t wo assumpt i ons : f i r st , j udges and l egi sl at or s

( as wel l as admi ni st r at i ve of f i ci al s, and so on) shoul d act as

par t ner s i n a col l abor at i ve ef f or t t o enhance t he qual i t y of our

l egal or der ; second, t hei r j oi nt ef f or t s shoul d pr oceed on t he basi s

of a r at i onal di vi si on of l abour , each concent r at i ng on t he j ob he

i s best capabl e of per f or mi ng . What i s best f or each i s det er mi ned

by an i nt el l i gent eval uat i on of di f f er i ng, r el evant , i nst i t ut i onal

char act er i st i cs .

The most obvi ous di st i ngui shi ng char act er i st i c bet ween l egi s-

l at ur e and cour t i s t he r epr esent at i ve, el ect ed char act er i st i c of

t he f or mer . By t hi s I do not mean si mpl y t hat t he means of sel ec

t i on of a j udge and l egi sl at or di f f er as do appoi nt ment and vot e .

Much mor e i mpor t ant i s t he f act t hat j udges do not campai gn f or

of f i ce on t he basi s of a pr ogr amme of act i on af t er t hey ar e sel ect ed .

Nor ar e t hey answer abl e t o t hose af f ect ed by t hei r deci si ons, as

a l egi sl at or i s when a t er m of of f i ce comes t o an end and he seeks

anot her . Thi s shel t er ed, t enur ed, apol i t i cal manner of appoi nt -

ment i s one of t he mai n r easons why i t i s f el t i nappr opr i at e f or

j udges t o i mpl ement i nt o l aw pol i ci es t hat appear desi r abl e t o

t hem. Judges si mpl y ar e not as capabl e of r egi st er i ng and r e-

f l ect i ng t he sent i ment s of a maj or i t y of ci t i zens whi ch, i t i s be-

l i eved, shoul d be t he pr i me det er mi nant of t he soci al pol i ci es

embodi ed i n our l aws .

On t he ot her hand, t hi s ver y qual i t y i n our cour t s may be a

good r eason f or a par t i cul ar l y appr opr i at e cr eat i ve r ol e f or j udges .

The ver y f act or s t hat make l egi sl at or s r epr esent at i ve may cause

i r r at i onal di st or t i ons i n t he r ul es t hey cr eat e . I n t he f i r st pl ace,

cer t ai n power f ul mi nor i t y gr oups may be wel l pl aced t o l obby on

behal f of t hei r own speci dl i nt er est s and obt ai n f avour abl e t r eat -

ment t hat i s unj ust t o t hose who must bear t he bur den of i t . Thi s

i s par t i cul ar l y ef f ect i ve i n bl ocki ng or del ayi ng popul ar l y- accept ed

r ef or ms . " Second, even a maj or i t y sent i ment may cr yst al l i ze

u Dwor ki n, op . ci t . , f oot not e 1 . at p. 640 .
" See Peck . The Rol e of t he Cour t s and Legi sl at ur es i n t he Ref or m of

Tor t Law ( 1963) , 48 Mi ch . L . Rev . 265.
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ar ound a pol i cy whi ch unf ai r l y i nf r i nges on cer t ai nl y ext r emel y

i mpor t ant mi nor i t y i nt er est s, i n f r eedom of speech, f or i nst ance . "

I n such a case, i t s ver y i sol at ed and neut r al char act er may be

t he means by whi ch ar e pr ot ect ed val ues t hat ar e of pr of ounder

si gni f i cance t han democr at i c " maj or i t ar i ani sm" .

The danger i n gi vi ng t oo much power t o a non- r esponsi bl e

body such as a cour t i s i ncr eased when we r ef l ect on t he r el at i vel y

uni nf or med char act er of j udi ci al l egi sl at i on . Legi sl at ur es ar e or

di nar i l y composed of men of var yi ng backgr ounds and connexi ons .

Judges ar e al ways l awyer s . Legi sl at i ve act i on i s f uel l ed by de-

par t ment al i nvest i gat i ons, commi t t ee hear i ngs, or even f ul l - scal e

Royal Commi ssi on enqui r i es, i n any of whi ch exper t knowl edge

of var i ous ki nds i s br ought t o bear . Judges act , i n a mor e or l ess

passi ve f ashi on, i n r el i ance on ar gument s made t o t hemby l awyer s,

wi t h l ar gel y t he same backgr ound as t hei r own. Legi sl at ur es of t en

can make a pr el i mi nar y l egi sl at i ve pr oposal , gi ve i t a f i r st r eadi ng,

and t hen l i st en f or t he i nf or med r eact i on of i nt er est ed and af f ect ed

gr oups . Judges ar e depr i ved of meani ngf ul " i nf or mat i on f eedback"

by t he r ul es of f i nal i t y and f unct us of f i ci i i n t he i ndi vi dual case,

and t he epi sodi c and spor adi c qual i t y of adj udi cat i on i n t he gener al

ar ea of any l egal pr obl em.

Agai n t hough, t her e i s no t ot al di chot omy her e bet ween cour t

and l egi sl at ur e i n t hi s r espect . Tr ue, bench and bar ar e composed

of l awyer s, but t hen, al l of t he pr obl ems wi t h whi ch we ar e con

cer ned ar e, at l east par t i al l y, " l egal " . I n f act , cer t ai n pr obl ems may

be mor e amenabl e t o a l awyer ' s exper t i se t han any ot her , f r om

t he r ul e agai nst per pet ui t i es t o f r eedom of speech under a Pi l l

of Ri ght s . Judges and l awyer s can t hemsel ves dr aw on exper t

wr i t i ngs or Royal Commi ssi on f i ndi ngs f or t hei r deci si on, and

t r ansmut e i t i nt o new l aw i n t he same way as an of t en l awyer -

domi nat ed Par l i ament . " Mor e i mpor t ant , a cour t can of t en r el y

on t he ver y j udgment of Par l i ament i n t hi s ar ea, expr essed i n i n-

compl et e r ef or ms, as at t est i ng t o t he val i di t y and accept abi l i t y

of t he pol i cy i deas i t pr oposes t o i mpl ement . " I f i t s own r ef or m

ef f or t s pr ove t o be mi sgui ded, t he l egi sl at ur e i s st i l l avai l abl e as

a supr eme cour t of r evi ew t o r ever se t he j udi ci al deci si on .

Even mor e si gni f i cant t hough, i s t he di st i nct i on bet ween a

l egi sl at ur e whi ch act s i n a mor e or l ess syst emat i c way t o enact ,

al l at once, an abst r act , gener al i zed r ef or m and a cour t whi ch

makes an ad hoc i ncr ement al change i n t he l aw i n t he cont ext

" See Shapi r o, Fr eedom of Speech ( 1966) , pp. 34- 39 .
" ' A ver y i nt er est i ng r ecent exampl e i s t he t r end by cer t ai n Amer i can

cour t s t o adopt t he new st andar d i n t he Model Penal Code, pr oposed by
t he Amer i can Law I nst i t ut e, i n devel opi ng t he i nsani t y def ence f r om t he
ol d McNaght en r ul es . See U. S. v . Fr eeman ( 1966) , 357 F . 2d 606 ( 2nd
Ci r . ) .

" The cl assi c st at ement of t hi s pr oposal i s Landi s, St at ut es and t he
Sour ces of Law, i n Har var d Legal Essays ( 1934) , p. 213 .
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of a concr et e case embodyi ng t he ver y pr obl em wi t h whi ch i t
pur por t s t o deal . The vi r t ues i n r ef or m whi ch f ol l ow an over - vi ew
of t he whol e r el evant pr obl em- ar ea, and whi ch ar e enact ed once
and f or al l , ar e obvi ous . However , such an i nst i t ut i on necessar i l y
sacr i f i ces t he compet i ng val ues i n adj udi cat or y advances. " The

cour t sees t he human i mpl i cat i ons of t he ver y change i t pr oposes
t o make r epr esent ed i n t he l i t i gant s bet ween whom i t must deci de .

I t can conf i ne i t sel f t o changes i n t he speci f i c t ype- si t uat i on wi t h
whi ch i t i s f aced and t hus any mi st akes i n t he pol i cy can be mi ni -
mi zed, especi al l y as r egar ds t he mar gi nal cases whi ch cannot
be f or eseen . Fi nal l y, t he f act t hat i ndi vi dual si t uat i ons ar e deal t
wi t h i n di scur si vel y- wr i t t en opi ni ons l eaves t he f ut ur e devel opment
of t he l aw f l ui d and f l exi bl e, not f r ozen i n an abst r act bl uepr i nt of
st at ut or y l anguage . Thi s cr eat es t he possi bi l i t y of a cont i nui ng
di al ogue i mpel l i ng t he devel opment of t he l aw, as new exampl es
t hr ow i nt o shar p r el i ef t he or i gi nal pol i cy assumpt i ons wi t h whi ch
one st ar t ed . What ever be t he devi ces of i nf or mat i on open t o t hem,

l egi sl at or s ar e as humanl y open t o er r or , and unabl e t o f or esee

much of t he f ut ur e, as any ot her l egal act or . Unl i ke cour t s, t hough,
i t i s a maj or under t aki ng t o br i ng t hem t o r econsi der a pr obl em

wi t h whi ch t hey may have deal t i n an i mper f ect f ashi on .
One key def ect i n j udi ci al i nnovat i on i s t he ser i ous l i mi t at i on

on t he number and qual i t y of l egal i nst r ument s open t o t hei r
sel ect i on . By and l ar ge, t hey ar e conf i ned t o t he st at ement of
gener al , sel f - appl yi ng nor ms of conduct , t he sanct i on f or whi ch ar e
pr i vat e sui t s f or damages or speci f i c or der s, or , occasi onal l y, t he

devi ce of nul l i t y f or pur poses of a j udi ci al pr oceedi ng ( f or i nst ance,
t he excl usi onar y r ul e) . For var i ous r easons, t he cour t s have
gener al l y come t o deny t hemsel ves t he i ndependent power t o en-

l ar ge t he i nci dence of t he cr i mi nal l aw. ' For i nst i t ut i onal r easons,
i t does not have avai l abl e t o i t t he ver y i mpor t ant devi ces of ad-

mi ni st r at i ve enf or cement , l i censi ng, economi c r ewar ds, and so on .

Of cour se, a cour t can pl ay a si gni f i cant mar gi nal r ol e i n devel op-
i ng t he l aw i n ar eas wher e t he l egi sl at ur e has al r eady cr eat ed
t hi s means of enf or cement . On t he ot her hand, a cour t has open
t o i t a pecul i ar l y i mpor t ant devi ce whi ch i s nei t her cust omar i l y nor

l egi t i mat el y used by a l egi sl at ur e, t o wi t , t he r et r ospect i ve oper a-

t i on of i t s i mpr ovement s i n t he l egal syst em. Onl y i f t he cour t i s

wi l l i ng t o gr ant a r emedy t o t he " one- man l obby" who asks t hat

t he pr evi ousl y- est abl i shed l aw be br ought i nt o l i ne wi t h con-

t empor ar y expect at i ons of j ust i ce and appr opr i at e st andar ds of

conduct wi l l t hi s be of benef i t t o t hose al r eady i nj ur ed by t he

br each . To depr i ve t hi s per son of hi s r emedy si mpl y because a

" The best devel opment of t hese val ues i s i n Ful l er , Anat omy of t he
Law ( 1968) , pp. 89- 99.

" See Br ownl i e and Wi l l i ams, Judi ci al Legi sl at i on i n t he Cr i mi nal Law
( 1964) , 42 Can. Bar Rev . 561 .
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l egi sl at ur e mi ght do a bet t er j ob gener al l y ( as i t st i l l mi ght ) i s

r ar el y def ensi bl e .

Al l of t hese i nst i t ut i onal consi der at i ons coal esce i n a gener al

l i ne of del i neat i on bet ween t he l egi sl at i ve and j udi ci al r esponsi -

bi l i t i es f or i mpr ovi ng t he qual i t y of our l egal or der . Legi sl at ur es

ar e best capabl e of maj or r evi ews of t he pr obl ems i n a cer t ai n

ar ea, wher e t he r el evant , avai l abl e exper t knowl edge i s expl or ed,

a syst emat i c pr ogr amme i s i mpl ement ed, compr omi ses bet ween

i mpor t ant compet i ng i nt er est s ar e . r egi st er ed, t he popul ar accep-

t abi l i t y of t he basi c scheme i s moni t or ed, and sophi st i cat ed l egal

t echni ques f or i mpl ement at i on ar e devi sed. Cour t s ( or l i ke bodi es)

ar e most compet ent at r at i onal l y devel opi ng t he i mpl i cat i ons of a

scheme of soci al pol i cy al r eady adopt ed f or soci et y ( i n our day,

al most al ways by t he l egi sl at ur e) . " Wi t hi n t hi s f r amewor k of

l egi sl at ed val ues, a cour t can pr ot ect t he cl ai ms of f ai r ness and

equal i t y by el abor at i ng i n a coher ent way t he demands of t hese

val ues f or concr et e si t uat i ons t o whi ch t hey ar e appl i cabl e . The

cour t deal s wi t h pr obl ems i ndi vi dual l y, at r et ai l as i t wer e, wi t h

each compet i ng i nt er est havi ng no mor e f avour abl e posi t i on t han

t he r el evant pr i nci pl es deem pr oper . The r esul t s of i mper sonal

unr avel l i ng of t he est abl i shed pol i ci es become avai l abl e t o i n-

di vi dual l i t i gant s when t hey r eal l y need i t , af t er t hey have al r eady

been hur t .

I t i s obvi ous t hat t he l i nes of j udi ci al r est r ai nt suggest ed ar e

not capabl e of pr eci se, obj ect i ve, and easi l y appl i cabl e st at ement .

However , I bel i eve t her e i s a suf f i ci ent cor e of cont ent t hat i t s

honest accept ance by t he cour t s woul d make a r eal di f f er ence i n

t he scope of j udi ci al act i on. And f ul l occupat i on of t hei r pr oper

ar ea of act i vi t y woul d have r eal benef i t s t o soci et y, bot h i n t he

qual i t y of j udge- made l aw and t he savi ng of l egi sl at i ve ener gy

f or mor e appr opr i at e obj ect s .

I I I . What Ar e t he Legal Val ues?

Assumi ng t hat i t i s t r ue t hat cour t s shoul d be l i mi t ed by l egal or

pr ocedur al val ues i n t he pur sui t of subst ant i ve goal s, what i s t he

pr eci se nat ur e and j ust i f i cat i on of each of t hese l i mi t i ng pr i nci pl es?

They can be summed up by sayi ng t hat a cour t act s as an adj udi -

cat or of di sput es ar i si ng wi t hi n a l egal or der . I t i s because we de-

si r e t he successf ul f ul f i l ment of t he l egal ent er pr i se, and t he ad-

j udi cat i ve r ol e wi t hi n i t , t hat we shoul d not be sol el y concer ned

wi t h t he subst ant i ve desi r abi l i t y of i ndi vi dual deci si ons wi t hi n t he

j udi ci al pr ocess .

Law has been def i ned as t he ent er pr i se of subj ect i ng human

38 See, Landi s, op. ci t . , f oot not e 15 ; al so Gel hor n, Cont r act s and Publ i c
Pol i cy ( 1935) , 35 Col . L . Rev. 679.
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conduct t o t he gover nance of r ul es . " Rul es ar e si gni f i cant because

t hey f ur ni sh gener al st andar ds of conduct t hat ar e appl i cabl e i n

r ecur r i ng ki nds of si t uat i ons . Al t hough r ul es ar e amenabl e t o

var yi ng degr ees of gener al i t y, t hey ar e essent i al l y di st i ngui shabl e

f r om i ndi vi dual ad hoc or der s i ssued f r om some aut hor i t y or

anot her . Thi s di st i nct i on shows t he obvi ous r easons why r ul es or

gener al st andar ds ar e val uabl e, at l east i n pr i nci pl e . Fr om t he poi nt

of vi ew of t he gover nor s, i t i s i mpossi bl e, i n any ki nd of sophi st i -

cat ed soci et y, t o i mpl ement a pr ogr amme, r equi r i ng cont r ol of t he

conduct of a subst ant i al number of peopl e, si mpl y t hr ough con-

cr et e f ace- t o- f ace i nst r uct i ons at ever y st ep of t he way . Fr om t he

poi nt of vi ew of t he gover ned, t he desi r abi l i t y of r epl aci ng t he

cost l y, cumber some, and over l y obt r usi ve pr ocess of i ndi vi dual i zed

or der s by gener al i nst r uct i ons whi ch t hey appl y t o t hei r own pr o-

posed conduct , and i n t he l i ght of whi ch t hey or i ent t hei r own be-

havi our , i s al so evi dent , or so I bel i eve.

I t may seem t o be l abour i ng t he obvi ous t o suggest t hat r ul es

ar e necessar i l y i nci dent al t o t he successf ul f unct i oni ng of any soci al

syst em, or gani zat i on, or bur eaucr acy . The same may be t r ue of

t he pr ef er ence f or t he mor e i mper sonal submi ssi on t o gener al st an-

dar ds of behavi our , when t hi s i s vol unt ar i l y chosen, even i f t hr ough

f ear of a l at er sanct i on f or di sobedi ence . However , I do not be-

l i eve t hi s t o be t r ue . Ther e has been a subst ant i al r eact i on i n

r ecent year s agai nst what mi ght be cal l ed t he i deol ogy of " l egal -

i sm" , i n bot h l egal and et hi cal deci si on- maki ng . " Thi s has t aken

t wo f or ms . Some have ar gued t hat because of t he i nevi t abl e am-

bi gui t y of gener al st at ement s, t oget her wi t h t he psychol ogy of

deci si on- maki ng, t he pr ocess of act ual admi ni st r at i on of r ul es wi l l

i nevi t abl y r ef l ect human at t i t udes r at her t han abst r act di r ect i ons on

paper . Ot her s, bui l di ng on t hi s, have suggest ed t hat such a condi -

t i on i s posi t i vel y desi r abl e, t o t he ext ent t hat i t l egi t i mat es a sel f -

consci ous pur sui t of t he best subst ant i ve consequences of of f i ci al

deci si ons . I do not mean t o go t o t he ot her ext r eme and ar gue t he

absol ut e val i di t y of r ul e- or i ent ed conduct i n ever y spher e of human

act i vi t y . What I do mean t o suggest , and wi t h some speci f i c det ai l ,

i s t hat soci al cont r ol t hr ough gener al r ul es i s bot h a possi bl e and

a val uabl e pur sui t i n some such spher es .

Ther e ar e si x di f f er ent gener al r easons why adj udi cat i on ac-

cor di ng t o est abl i shed r ul es i s pr i ma f aci e a pr ef er abl e f or m of

deci si on- maki ng . " I n t he f i r st pl ace, i t hel ps mai nt ai n t he l egal

syst em as a means of channel l i ng human conduct al ong soci al l y-

" Ful l er , The Mor al i t y of Law ( 1964) , p. 122 et seq.

s° See Skhl ar , Legal i sm

	

( 1964) ; compar e Coons, Legal i sm i n Law

Maki ng and Law Enf or cement ( 1966) , 19 J . of Leg. Ed . 65 .

~1 I am el abor at i ng her e on t he di scussi on i n Har t and Sacks, The Legal

Pr ocess ( t ent . ed. , 1968) , pp. 587- 588 and Mi shki n and Mor r i s, On Law i n

Cour t s ( 1965) , p. 77 et seq .
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appr oved avenues . Second, i t enhances t he l i kel i hood of pr i vat e

set t l ement of di sput es when t hese do occur . Thi r d, i t enabl es t he

i nst i t ut i on of adj udi cat i on t o exi st as a vi abl e soci al pr ocess, t hus

el i ci t i ng pr i vat e par t i ci pat i on wi t hi n t he adver sar y cont ext . Four t h,

i t enabl es a cour t t o make i t s own pecul i ar cont r i but i on t o t he

qual i t y of our l aws, because i t can f ocus on t he mar gi nal i ssues

l ef t undeci ded wi t hi n t he r ul es, whi l e assumi ng t he wi sdomof t hose

i ssues al r eady deci ded el sewher e . Fi f t h, deci si ons accor di ng t o r ul e

mani f est at l east l egal j ust i ce, i f not subst ant i ve j ust i ce . They f ul -

f i l t he expect at i on t hat di sput es wi l l be deci déd even- handedl y

on t he basi s of t he r ul es as t hey exi st ed at t he t i me of act i on and

pr ecl ude ar bi t r ar y di scr i mi nat i on bet ween l i t i gant s f or i r r el evant

and undi scl osed r easons . Last l y, t he accept abi l i t y wi t hi n t he com-

muni t y of bot h a speci f i c deci si on and a gener al cour t - i ni t i at ed de-

vel opment i n t he l aw f l ows out of t he per cei ved l egi t i macy of j udi -

ci al conf or mi t y t o t he l egal or der .

Each of t hese val ues must be exami ned r eal i st i cal l y, f i r st as t o

when i t i s meani ngf ul i n pr i nci pl e and second, t o what ext ent i t

j ust i f i es r eal l i mi t at i ons on a cour t pur sui ng what i t bel i eves t o be

cor r ect subst ant i ve soci al pol i cy . Why and when does j udi ci al

r espect f or est abl i shed r ul es i n l i t i gat i on af f ect t he ef f i cacy of t he

l egal syst em i n cont r ol l i ng pur el y pr i vat e act i vi t y? The answer i s

t hat t her e must be a r eal r el at i on bet ween t he l aw as enf or ced

of f i ci al l y, and as pr omul gat ed f or pr i vat e obedi ence, i n or der t hat

t hose who mi ght di sobey be det er r ed or encour aged by t he of f i ci al

consequences and t hat t hose who woul d obey vol unt ar i l y be pr o-

t ect ed f r omt hose who woul d not . Onl y i f t he same r ul es ar e used

t o assess conduct when a di sput e ar i ses, as coul d r easonabl y have

been expect ed at t he t i me t he deci si on t o act was made, i s ' t her e

any r eal i ncent i ve t o or i ent t hi s conduct i n accor dance wi t h t hese

announced r ul es .

Yet i t shoul d be not ed t hat we ar e now t al ki ng about pur el y

pr i vat e act i vi t y, under t aken bef or e a di sput e occur s . I n or der t hat

we per cei ve a connexi on bet ween t hi s act i vi t y and j udi ci al deci si on

maki ng, we must post ul at e t wo pr econdi t i ons at t he t i me of t he

conduct , f i r st , knowl edge of r ul es admi ni st er ed i n cour t , and,

second, a r eal i nf l uence of possi bl e j udi ci al act i on on t he choi ce of

conduct . We do not know much now about what i mpact l egal

r ul es have on pr i vat e behavi our but we do know t hat each of t hese

pr econdi t i ons i s pr obl emat i c. I n many cases pr i vat e act or s j ust

wi l l have no knowl edge of t he l egal r ul es di scussed at t he appel l at e

cour t l evel and i n many mor e cases t he l egal r i ght s and dut i es under

t hese r ul es wi l l be of l i t t l e si gni f i cance t o a per son deci di ng what

t o do . Of al l t he r easons j udges shoul d r espect l egal val ues when

t he est abl i shed r ul es conf l i ct wi t h popul ar st andar ds of r eason-

abi l i t y, t he- ar gument f r om pr i vat e expect at i ons may be t he weak-



12

	

LA REVUE DU BARREAU CANADI EN

	

[ VOL . XLVI I I

est . Yet we al so know t hat when a per son goes t o a l awyer t o pl an

hi s est at e, t he ki nd of wi l l dr awn up may be subst ant i al l y af f ect ed

by t he knowl edge avai l abl e concer ni ng t he use of t he r ul e agai nst
per pet ui t i es i n t he cour t s .

Even i f of f i ci al l y- admi ni st er ed l aw i s not a mor e si gni f i cant

f act or i n det er mi ni ng pr i vat e conduct and channel l i ng soci al ac-

t i vi t i es t han ar e popul ar expect at i ons about appr opr i at e behavi our ,
t he si t uat i on may be qui t e di f f er ent as r egar ds pr i vat e act i vi t i es
di r ect ed t o sol vi ng and set t l i ng di sput es af t er t hey have ar i sen .
Si nce t he vast maj or i t y of t or t act i ons, cr i mi nal pr osecut i ons, and

so on ar e pr i vat el y negot i at ed and set t l ed, and t he cont i nuance of

t hi s pr act i ce i s absol ut el y essent i al t o st avi ng of f t he br eakdown

of t he j udi ci al syst em, we cannot af f or d t o do anyt hi ng whi ch l es-
sens t he i nci dence of such pr i vat e set t l ement s . The t heor y i s t hat
t he best way t o r at i on t he cost l y pr ocess of adj udi cat i on i s t o al l ow
pr i vat e i ndi vi dual s t o deci de r at i onal l y t hat t he l i kel y gai ns ar e
out wei ghed by t he l i kel y cost s . Onl y i f t her e i s a subst ant i al l y ac-
cur at e awar eness of t he st andar ds t he cour t s wi l l use wi l l such
pr edi ct i on and negot i at i on be r at i onal .

Yet t her e ar e a suf f i ci ent number of f act or s i nvol ved i n a j udi -
ci al deci si on whi ch do not i nvol ve t he obj ect i ve, pr edi ct abl e appl i -
cat i on of a l egal r ul e t hat we can be somewhat dubi ous about t he
absol ut e necessi t y of t he l at t er . The r el at i ve uncer t ai nt y i n pr edi ct -
i ng f i ndi ngs of f act , eval uat i ons under l egal st andar ds, t he quan-
t umof damages, t he f or m of sent ences, and so on, has not si gni -
f i cant l y det r act ed f r om t he i ncent i ve t o avoi d t he r i sks, cost s, and

del ays i n l i t i gat i on . We mi ght vent ur e t he opi ni on t hat t he oc-
casi onal change i n, or devi at i on f r om, a r ul e i s l ess i mpor t ant i n
t hi s r egar d t han t he exi st ence of ambi guous st andar ds i n f i el ds of
gr eat soci al conf l i ct . "

When t he deci si on has been made t o l i t i gat e, and we t hen ar e
concer ned not so much wi t h pr edi ct i on of what a j udge t i vi l l do as
wi t h pr epar at i on of an ar gument whi ch wi l l per suade hi m as t o
what he ought t o do, l egal r ul es ar e subst ant i al l y mor e i mpor t ant .

The exi st i ng i nst i t ut i on of adj udi cat i on i s an adver sar y pr ocess
wher e t he f act s ar e adduced and t he ar gument s ar e made by
l awyer s r epr esent i ng t he pr i vat e l i t i gant s t hemsel ves . Leavi ng asi de
t he r easons why t hi s i nst i t ut i on may be pr ef er r ed t o avai l abl e al -
t er nat i ves, " i t s vi abi l i t y depends on a shar ed consensus bet ween
l awyer s and j udges about t he st andar ds whi ch wi l l be used by t he

l at t er i n r eachi ng a deci si on . I f such a consensus does not obt ai n,
a r el evant f act ual r ecor d cannot be pr oduced, i nt el l i gent l egal ar -

=2 Compar e t he t r eat ment i n Fr i edman, Legal Rul es and t he Pr ocess of
Soci al Change ( 1967) , 19 St an. L. Rev . 786, at pp . 827- 828 of t he con-
st i t ut i onal r ul es di vi di ng pr ohi bi t ed obsceni t y f r om f r eedom of speech .

13 Whi ch I have di scussed i n det ai l i n op. ci t . , f oot not e 9, at pp. 412- 414.
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gument s cannot be made, and t he whol e sense of t he i nst i t ut i on,

and t he ki nd of par t i ci pat i on i t af f or ds, i s l ost . At t hi s st age,
popul ar at t i t udes about what i s r i ght , or pat t er ns of j udi ci al be-
havi our whi ch must be avoi ded, have t o become t r ansmut ed i nt o
est abl i shed, r eckonabl e l egal pr ecept s i n or der t hat adj udi cat i on

as we know i t be successf ul l y oper at i ve .

Anot her i mpor t ant f act or suppor t i ng t he pr act i ce of deci si ons

accor di ng t o est abl i shed r ul e i s ef f i ci ency i n t he deci si on- maki ng

pr ocess i t sel f . We have seen t hat j udi ci al adher ence t o r ul es known

bef or ehand can f i l t er out many cases t hr ough pr i vat e set t l ement

and al so al l ows pr i vat e pr epar at i on of t he mat er i al s f or deci si on .
These st andar ds, however , al so f or m a f r amewor k whi ch f aci l i -
t at es t he r easoni ng of t he j udge hi msel f . When each r ul e was es-
t abl i shed ( i n a pr ecedent , f or i nst ance) i t was ( or shoul d have
been) t he pr oduct of a concer ned eval uat i on of i t s r el at i ve mer i t s .
I t i s t r ue t hat t he r ul e may wel l be wr ong, and t o r el y on aut hor i t y

f or i t s wi sdom mi ght be t o per pet uat e er r or . On t he ot her hand,

t her e i s no cer t ai nt y t hat cont i nued r ef l ect i on and r e- eval uat i on

woul d r esul t i n any i mpr ovement . We ar e sur e, t hough, t hat such

r e- t hi nki ng does have subst ant i al cost s . Not onl y does i t del ay

t he f i nal deci si on t o have t o r evi ew al l t he l egal poi nt s possi bl y at

i ssue, i t al so di ver t s scar ce j udi ci al t i me and ener gy f r om t hose

mar gi nal pr obl ems l ef t unsol ved i n t he pr evi ous l aw.

Thi s suggest s somet hi ng of pr i me i nst i t ut i onal i mpor t ance i n

an assessment of j udi ci al deci si on- maki ng. As we have seen, t he

pecul i ar val ue of j udi ci al cr eat i vi t y st ems f r om t he f act t hat i t

consi der s gener al i ssues i n concr et e si t uat i ons . I t can f ocus on

ver y speci f i c pr obl ems wi t h a hei ght ened awar eness of t he human,

pr act i cal consequences of what ever r ul e i s adopt ed . We mi ght

r at i onal l y expect a hi gher qual i t y of l aw t o r esul t f r om t hi s ki nd

of i nst i t ut i on, wher e i mpor t ant quest i ons ar e not deci ded i n t he

abst r act , or even by happenst ance. However , a necessar y condi -

t i on t o t hi s abi l i t y t o f ocus on a ver y speci f i c i ssue i s a f r amewor k

of est abl i shed pr i nci pl es whi ch i sol at es t he unsol ved pr obl em, di s-

poses of ot her r el evant i ssues, and al l ows t i me and at t ent i on t o be

di r ect ed at t he open, mar gi nal quest i ons . Such a f r amewor k i s

pr oduced by a t heor y of deci si on- maki ng whi ch counsel s r el i ance

on pr evi ous deci si ons whi ch have est abl i shed r ul es f or i ssues t her e

i n di sput e . I n t he l ong r un, t he most ef f ect i ve pol i cy- maki ng, i n a

subst ant i ve sense, f l ows f r om an i ncr ement al pr ocess, one i ssue

bei ng i sol at ed and set t l ed at a t i me . and t hen used as t he basi s f or

si mi l ar at t acks on mat t er s as yet unr esol ved . "

Subst ant i ve ef f i ci ency, of cour se, i s not t he onl y desi der at um i n

t he j udi ci al pr ocess. Just i ce i s t r adi t i onal l y consi der ed a necessar y

" Thi s i s cl osel y par al l el ed t o Shapi r o' s ar gument i n f avour of i ncr e-
ment al deci si on- maki ng, op . ci t . , f oot not e 7.
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concomi t ant t o t he " Rul e of Law" admi ni st er ed i n t he cour t s . I t i s
obvi ousl y t r ue t hat deci si on accor di ng t o r ul e i s not an exhaust i ve
and suf f i ci ent def i ni t i on of j ust i ce, si nce t he r ul es t hemsel ves may
be unj ust . I suggest , t hough, t hat f ol l owi ng a known r ul e may wel l
be a necessar y condi t i on t o t he j ust exer ci se of aut hor i t at i ve, j udi -
ci al power . "

Just i ce, or f ai r ness, i s concer ned wi t h t he i mpl ement at i on of
t he val ue of equal i t y . " I n t hi s cont ext , l egal j ust i ce demands uni -
f or mi t y of deci si on f r om di f f er ent j udges, f or di f f er ent l i t i gant s, at
di f f er ent t i mes . Of cour se, any l egal deci si on i nvol ves di f f er ent i a-
t i on of r esul t f or t hose var i ousl y af f ect ed . What i s expect ed i s
equal i t y of r esul t f or t hose i n equal posi t i ons . Equal i t y of posi t i on,
or t he r el evance of di f f er ent i at i ng f act or s, i s det er mi ned by t he
cont ent of t he l egal r ul es whi ch ar e bei ng admi ni st er ed . Of cour se
t he l egal r ul es do change t hr ough t i me and so do t he r esul t s i n
adj udi cat i ng di sput es wi t hi n t hi s ar ea of soci al pr obl em. Legal
j ust i ce, however , i mpl ement s t he val ue of sat i sf yi ng pr i vat e expec-
t at i ons t hat one' s conduct , and t hat of ot her s, wi l l be eval uat ed i n
accor dance wi t h t he r ul es t hat exi st ed at t he t i me of act i on . The
di st r i but i on of expect at i ons and i nt er est s accor di ng t o t hese r ul es
wi l l not be i nt er f er ed wi t h by ad hoc, ar bi t r ar y, unexpl ai ned, and
per haps unconsci ous i nf r i ngement of t he demands of t hese r ul es .
Of cour se l egal j ust i ce i t sel f depends on our assumpt i on t hat r ul es
t hemsel ves ar e desi r abl e and t hat t her e shoul d be r eal l i mi t s on
adj udi cat i ve changes i n t hese r ul es . Wi t hi n t hese assumpt i ons i t
does f ur ni sh us wi t h a di st i nct i ve per spect i ve, t he desi r abi l i t y of
obj ect i ve, i mper sonal and uni f or m appl i cat i on of known r ul es i n
l egal l y di sposi ng of di sput es ar i si ng wi t hi n t he l egal syst em.

The f i nal and per haps most i mpor t ant val ue t hat i s ser ved by
j udi ci al adher ence t o r ul es i s t he enhancement of t he accept abi l i t y
of t he r esul t s . Judi ci al deci si ons, as al most any l egal pr ecept ,
must be l ar gel y sel f - enf or ci ng t o be an ef f ect i ve i nf l uence on pr i -
vat e behavi our . Onl y i f t he vast maj or i t y of t hose af f ect ed by
j udi ci al el abor at i on of t he l egal or der vol unt ar i l y deci de t o obey
wi l l t her e be t he l ever age t hat i s needed t o coer ce t he pot ent i al l y
devi ant mi nor i t y .

Ther e ar e t wo necessar y condi t i ons t o t he at t ai nment of t hi s
vol unt ar y obedi ence . Fi r st t he new, aut hor i t at i ve pol i ci es must be
embodi ed i n a l egal f or m, a vi abl e gener al i zat i on whi ch i s capabl e
of bei ng t r ansl at ed by many di f f er ent i ndi vi dual s i n di ver se si t ua-
t i ons i nt o a speci f i c di r ect i ve as t o what t hey ar e t o do . I f t he
r ul es ar e cont i nual l y bei ng changed or i gnor ed by t he cour t s, t he
st r uct ur e of t he l egal or der wi l l be depr i ved of t he st abi l i t y whi ch

25 Ful l er , op. ci t . , f oot not e 19, p . 157 .
xc A good gener al di scussi on of t he not i on of j ust i ce i s cont ai ned i n

Har t , The Concept of Law ( 1961) , pp. 150- 163 .
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i s necessar y f or meani ngf ul i mpact even upon t hose who want t o

obey . Thi s i s t he ot her si de of what we sai d above, t hat al t hough

a l egal or der can be an ext r aor di nar i l y ef f i ci ent way of channel l i ng

pr i vat e conduct f r om above, t her e ar e i nst r ument al l i mi t at i ons

pl aced on t he means used t o achi eve t hi s . "

Even i f t hi s condi t i on i s sat i sf i ed, and i t i s possi bl e and mean-

i ngf ul f or i ndi vi dual s t o or i ent t hei r behavi our i n accor dance wi t h

aut hor i t at i ve l egal r ul es, t hi s does not mean t hey wi l l necessar i l y

choose t o do so . We have l ear ned enough i n r ecent year s about

t he pr obl emat i c char act er of l egal sanct i ons t o know t hat t her e

can be a gr eat gap bet ween t he " l aw i n books" and t he " l aw i n

act i on" . Ther e i s al so a subst ant i al body of opi ni on t hat most

peopl e obey l egal r ul es, when t hey do, because t hey f eel t hey

shoul d, consci ousl y or habi t ual l y . " What i s yet hot l y cont est ed

i s t he pr i mar y basi s f or such an accept ance of pr omul gat ed r ul es .

Does i t st em f r om an appr oval of t he subst ant i ve cont ent of t he

r ul e or f r om a bel i ef t hat t he l aw has pr oceeded f r oma l egi t i mat el y

aut hor i t at i ve sour ce?"

Suppose t he assumpt i on i s cor r ect t hat peopl e wi l l obey a r ul e

about whose subst ant i ve cont ent t hey ar e neut r al or even di sap-

pr ovi ng; t hat t hi s i s t r ue i n a si gni f i cant number of cases ; and t hat

t he count er vai l i ng f or ce i s a per cei ved l egi t i macy i n t he r ul e : i f

so t he pr eser vat i on of t he l at t er i s an i mpor t ant val ue wor t h pr e- .

ser vi ng, or at l east wei ghi ng i n a cal cul us of deci si on- maki ng . The

f ur t her assumpt i on i s pl ausi bl e t hat l egi t i macy i s accor ded t o de-

ci si ons, or even newl y- devel oped r ul es, pr oceedi ng f r om a non-

el ect ed and nar r owl y- i nf or med body such as a cour t , because of a

bel i ef t hat t hey ar e pr oduct s of a mor e or l ess neut r al , obj ect i ve,

i mper sonal el abor at i on and appl i cat i on of an est abl i shed l egal

or der . I f so, t hen t he mai nt enance of such a bel i ef among t hose

af f ect ed by t he r ul es, especi al l y key i nf l uent i al deci si on- maker s

wi t hi n a soci et y, i s i mper at i ve . Fi nal l y, i t i s l i kel y t hat such a

bel i ef can onl y be mai nt ai ned i n t he l ong r un i f i t i s an appr oxi -

mat el y cor r ect descr i pt i on of t he i nt ent i ons and ef f or t s of t he

j udges . I n any event , i t shoul d be consi der ed unf ai r t o depr i ve

af f ect ed ci t i zens of a cor r ect knowl edge of how t hei r gover nment al

syst em act ual l y oper at es . Fr omt hese assumpt i ons, we can see t hat

t hi s i s one of t he mai n r easons why t he scope of j udi ci al i nvent i ve-

ness must r emai n l i mi t ed . " Ther e i s a gr eat deal of subst ance

whi ch under l i es t he expect at i on t hat j udges wi l l oper at e wi t h due

r egar d f or t he conf i nes of a l egal or der . I suggest t hat even i f t he

" These l i mi t at i ons ar e el abor at ed i n Ful l er , op . ci t . , f oot not e 19, Ch.
I I , i n hi s di scussi on of t he " mor al i t y t hat makes l aw possi bl e" .

28 Cf . Packer , The Li mi t s of t he Cr i mi nal Sanct i on ( 1968) , p. 41 et seq.
29 1 have di scussed t hi s i n gr eat er dept h i n t he ar t i cl e ci t ed, f oot not e 9,

at p . 462 et seq .
" See Cox, The War r en Cour t ( 1968) , passi m.
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ar gument s whi ch j ust i f y t hi s expect at i on pr ove l acki ng i n per sua-

si veness, t he f act t hat t he expect at i on exi st s, and det er mi nes t he

l egi t i mat e r ange of j udi ci al act i vi t y, means t hat i t cannot be i n-

f r i nged wi t hout a r i sk t hat j udi ci al power wi t hi n t hi s r ange wi l l

be at t enuat ed . Judges can nei t her l i mi t t hei r own r ange of cr e-
at i vi t y r at i onal l y, nor be r est r ai ned by ef f ect i ve pr of essi onal cr i t i -

ci sm, wi t hout a st abl e f r amewor k of r ul es del i mi t i ng t he di r ect i on

of t hei r enqui r i es .
I must hast en t o add some qual i f i cat i ons t o t he pr evi ous ar gu-

ment . Fi r st of al l , each of t he enumer at ed l egal val ues, or r easons

f or j udi ci al r espect f or est abl i shed l egal r ul es, i s of var yi ng si gni

f i cance i n di f f er ent ar eas of t he l aw. Second, and connect ed t o t hi s,

i s t he f act t hat somet i mes t hese same val ues ar e best f ur t her ed by
changi ng t he r ul es i n or der t o br i ng t hemi nt o l i ne wi t h est abl i shed

st andar ds of conduct and expect at i ons of j ust t r eat ment . I f t hi s i s

t r ue, t he mandat e t o t he j udge t hat he r espect t he l aw must be

adj ust ed and i nt er pr et ed wi t h due r egar d t o t he f act t hat t hi s

mandat e' s under l yi ng pur poses have di f f er ent i mpl i cat i ons i n di -

ver se ci r cumst ances .
I f we ar e concer ned wi t h t he i mpact of j udi ci al di scr et i on on

t he ef f ect i veness of a l egal or der as a means of soci al cont r ol , we

must al so t ake account of t he l i kel i hood t hat unr easonabl e l egal

r ul es may cause mor e har m t o t hi s goal t han expl i ci t j udge- made

changes . When l egal r ul es ar e per cei ved t o be bl at ant l y unr eason-
abl e, unf ai r , and out of l i ne wi t h communi t y bel i ef s, t her e i s a
nat ur al i mpul se t o l i t i gat e about t hei r r esul t s . Judges who shar e

t he same bel i ef about t he cont ent of t he r ul es wi l l be t or n bet ween

t he desi r e t o be sensi bl e and t he wi sh t o r espect t he l aw. Some
may succumb t o t he f or mer , ot her s may adher e t o t he l at t er . The
r esul t wi l l be an unst abl e si t uat i on, seemi ngl y f i xed l egal r ul es

r i ddl ed wi t h except i ons t hat ar e di f f i cul t t o r at i onal i ze or j ust i f y .

Thi s pr oduces t he same ki nd of uncer t ai nt y and unnecessar y l i t i -

gat i on whi ch i t i s t he pur pose of l egal i sm t o avoi d . I n t hi s case,

a qui ck, honest , and open change i n t he r el evant l egal r egi me

wi l l be t he most ef f ect i ve way of enhanci ng t he abi l i t y of l aw t o

channel pr i vat e conduct t her ei n . "

I n t he same way, t he val ues i n ef f i ci ent , i nt er st i t i al and i n-

cr ement al j udi ci al el abor at i on of t he l aw may somet i mes best be

advanced by j udi ci al concer n f or , and devel opment of , t he pol i ci es

under l yi ng t he r ul es i n quest i on . I f t he cont r ol l i ng l aw i s con-

cei ved of as i ncor por at i ng t he pur poses whi ch gave r i se t o i t ,

t he best way t o t ake advant age of t he pecul i ar qual i t i es of t he

j udi ci al pr ocess i s t o devel op t he l aw i n a r at i onal manner i n t he

l i ght of t hese pur poses . Onl y by exposi ng t he val ues under l yi ng

a One of t he best exampl es of t hi s i s descr i bed i n Hal bach, St ar e Deci si s
and Rul es of Const r uct i on i n Wi l l s and Tr ust s ( 1964) , 52 Cal . L. Rev . 921 .
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t he r ul es adopt ed i n par t i cul ar cases can we r eal l y have a di al ogue

bet ween l awyer s, l ower cour t j udges and var i ous appel l at e cour t s,

a col l abor at i ve ar t i cul at i on of shar ed pur poses over an ext ended

per i od of t i me . I f we bel i eve st ep by st ep devel opment of t he

l aw t hr ough adj udi cat i on ent ai l s a power f ul l y r at i onal st r uct ur e

of anal ysi s, we must be wi l l i ng t o accept t he i mpl i cat i ons of

such a r easoni ng pr ocess, even when i t does come i n conf l i ct wi t h

cer t ai n, speci f i c, est abl i shed r ul es .

Si mi l ar l y, i f j ust i ce wi t hi n an obj ect i ve st r uct ur e of l aw i s our

goal , t hen adher ence t o est abl i shed r ul es may somet i mes i t sel f

conf l i ct wi t h t hi s demand. We assume t hat i ndi vi dual s f eel t hat

t hey shoul d have an equal r i ght t o eval uat i on of t hei r conduct ,

or t hat of ot her s whose conduct af f ect s t hem, i n t he l i ght of

st andar ds whi ch t hey coul d r easonabl y and j ust i f i abl y expect t o

have appl i ed t o t hem at t he t i me t hey act ed . However , somet i mes

est abl i shed l egal r ul es ar e not capabl e of bei ng or gani zed i nt o a

r at i onal l y def ensi bl e st r uct ur e and someone enj oys t he benef i t

of an anomal ous r ul e t hat we now see i s unj ust i f i ed . Si mi l ar l y, t he

l aw may be l aggi ng behi nd devel opi ng cul t ur al st andar ds of be-

havi our concer ni ng whi ch t he communi t y has evol ved a consensus .

I n each case, ' t o appl y t he l aw as i t pr evi ousl y st ood woul d be t o

def eat t he ver y obj ect i ve we pur sue of equal t r eat ment of cases i n

t he l i ght of r el evant st andar ds . We bet t er at t ai n t he goal of l egal

j ust i ce by enabl i ng t he " one- man l obby" t o pet i t i on t he i nst i t ut i on

of adj udi cat i on f or r edr ess t hat i t j ust i f i es by t he . el abor at i on of

t hose mor e pr of ound and accept ed pr i nci pl es wi t hi n whi ch i t

oper at es .

Fi nal l y, when we ar e concer ned wi t h t he i mpact of t he l egal

or der , i t s accept abi l i t y t o t hose who coul d meani ngf ul l y f r ust r at e

i t s i mpl ement at i on, we see t he same qual i f i cat i on t o t he val ue

of l egal i sm. I f adj udi cat i on comes t o r epr esent t he wooden,

mechani cal appl i cat i on of r ul es wi t hout r egar d t o t he sense t hey

ar e supposed t o embody, peopl e wi l l l ose t hei r r espect f or t he

l egi t i macy of t hese deci si ons and, per haps, f or t he syst em of whi ch

t hey ar e a par t . Ther e i s enough evi dence of a t ur ni ng away f r om

t he common l aw t o syst ems of pr i vat e busi ness pr act i ce, ar bi t r a-

t i on, Mi ni st er i al di scr et i on, and so on, t o suppor t t he vi ew t hat

t he l aw must i ncor por at e some sembl ance of j ust i ce or r eason-

abl eness t o be ef f ect i ve as l aw. One can achi eve r eal or der , as

opposed t o paper or der , onl y when one st r i ves f or good or der . "

I V.

	

Pr i nci pl ed Deci si on- Maki ng: Legal Rul es and Pr i nci pl es .

We seemt o have ar r i ved at t he f ol l owi ng concl usi ons : f i r st , j udges

may l egi t i mat el y per f or m a cr eat i ve r ol e i n devel opi ng and chang

" Cf . Ful l er , op ci t . , f oot not e 2, at p. 657 .



18

	

THE CANADI AN BAR REVI EW

	

[ VOL . XLVI I I

i ng t he l aw, a r ol e whi ch r ef l ect s t he pecul i ar advant ages and i n-

si ght s open t o t hei r i nst i t ut i onal posi t i on ; second, t he cour t s'

concer n f or t he subst ant i ve pol i cy of t he r ul es t hey accept must

be l i mi t ed by at t ent i on t o, and r espect f or cer t ai n l egal val ues

whi ch l i mi t t he pur sui t of ut i l i t ar i an ends ; t hi r d, not onl y ar e

t hese l egal val ues of t en unaf f ect ed by j udi ci al act i vi sm, but t hey

of t en can onl y be i mpl ement ed i f t he l aw i s changed t o br i ng i t

i nt o l i ne wi t h pr evai l i ng communi t y st andar ds of r easonabl eness .

The concl usi on we ar r i ve at i s t hat cour t s must pl ay a l i mi t ed,

but cr eat i ve, r ol e i n i mpr ovi ng t he qual i t y of our l aw. The de-
ci si on as t o when a par t i cul ar i nnovat i on may be l egi t i mat e can-
not be cont r ol l ed by any f or m of gener al , obj ect i ve st andar d ; i n-
st ead, each i nst ance must be anal yzed i n t er ms of a cal cul us of
subst ant i ve pol i cy gai ns and i nst i t ut i onal l osses .

Can anyt hi ng mor e def i ni t e be sai d, t hough, about t he cr i t er i a

t o whi ch a cour t shoul d l ook i n det er mi ni ng t he occasi ons f or

j udi ci al l aw- maki ng? We bel i eve t hat mor e can be sai d, somet hi ng
t hat i s best under st ood by cont r ast i ng t hi s posi t i on wi t h t he op-
posi ng vi ews of l egal posi t i vi sm and l egal r eal i sm. As we have
seen, l egal posi t i vi sm concei ves of a l egal syst em as a set of

speci f i c, posi t ed r ul es, val i dl y enact ed by var i ous aut hor i t at i ve
sour ces wi t hi n an or gani zed hi er ar chy of deci si on- maki ng. A
j udi ci al devel opment ei t her f i l l s i n a gap i n t hi s syst em or over -
r ul es a pr ecept al r eady val i dl y est abl i shed . Legal r eal i sm, on t he
ot her hand, concei ves of a l egal syst em as a f l ow of deci si ons f r om
var i ous aut hor i t at i ve pol i cy- maker s . Each of t hese deci si on- maker s
oper at es accor di ng t o an essent i al l y common or undi f f er ent i at ed
st yl e of anal ysi s or ar gument , advanci ng t hose subst ant i ve goal s
t hat ar e pr ef er r ed and ar e capabl e of pol i t i cal success at t he
moment .

The di st i nct i ve vi ew whi ch I am expl i cat i ng agr ees wi t h l egal
r eal i sm t hat t he l egal or der i s best concei ved of as a pr ocess of
devel opment over t i me, a col l abor at i ve ent er pr i se . On t he ot her

hand, i t woul d agr ee wi t h l egal posi t i vi sm t hat t hi s ent er pr i se

must mani f est a cer t ai n degr ee of st r uct ur al st abi l i t y . Ther e must
be some r el at i ve di f f er ent i at i on of r ol e among t he var i ous aut hor i t a-
t i ve act or s . The f l ow of j udi ci al deci si ons must be channel l ed
wi t hi n cer t ai n est abl i shed, i mper sonal , and r el at i vel y f i xed poi nt s
of r ef er ence i n or der t hat we can pr oper l y cal l t he syst em a l egal
or der . Unl i ke t he posi t i vi st t heor y, t hi s vi ew hol ds t he sour ce
of st abi l i t y wi t hi n t he l egal or der t o be cer t ai n i nst i t ut i onal l y-
accept ed pr i nci pl es and pur poses, under l yi ng t he mor e or l ess
ephemer al r ul es or pr ecept s on whi ch l egal posi t i vi sm f ocuses . "

" Cf . t he st at ement i n Wi t her spoon, Admi ni st r at i ve Di scr et i on t o Det er -
mi ne St at ut or y Meani ng : The Mi ddl e Road ( 1962) , 40 Tex . L. Rev . 753,
at p . 827 et seq .
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As we shal l see, t he counsel t o j udges t hat t hey adher e t o t hese

pr i nci pl es does not st at e a pr eci se f or mul a f or act i on. Ther e i s

al ways t he r i sk of abuse, of j udi ci al usur pat i on, as t he posi t i vi st s

f ear . However , t hey do gi ve suf f i ci ent cont ent t o t he at t i t ude or

mood of j udi ci al r est r ai nt suggest ed ear l i er , t hat a j udge i s honest l y

and obj ect i vel y abl e t o f ol l ow t he pr obabl e i mpl i cat i ons of pr i nci -

pl e, even when t hey ar e i n opposi t i on t o hi s own per sonal val ues

and pol i cy pr ef er ences .

We begi n wi t h t he assumpt i on t hat i ndi vi dual l egal r ul es ar e

bot h l ess, and mor e t han, what t hey say . The wor ds or i gi nal l y used

i n t he r ul e ar e i nevi t abl y l ess t han what i s r equi r ed f or a f ul l

under st andi ng of i t s scope. Legal r ul es al ways r equi r e el abor at i on

or qual i f i cat i on as t hey come t o be appl i ed t o, unf or eseen si t ua-

t i ons . The body whi ch i s assi gned t he t ask of appl yi ng t he r ul e

must pl ay a compl ement ar y r ol e i n dr awi ng out t he i mpl i cat i ons of

what was or i gi nal l y i nt ended . ®n t he ot her hand, r ul es must be

concei ved of as l ar ger t han t hei r or i gi nal st at ement , si nce t hey

ar e pur posi ve i nst r ument s, l aden wi t h obj ect i ves or pol i cy choi ces .

They ar e not enact ed as ends i n t hemsel ves, i n t he ai r as i t wer e,

but r at her because of t hei r supposed hel p i n at t ai ni ng cer t ai n

soci al goal s i n t he r eal wor l d i n whi ch t he l aw seeks t o make a di f -

f er ence. These pur poses f or m t he appr oved basi s f or j udi ci al

el abor at i on of t he or i gi nal r ul e- st at ement , a j udi ci al act i vi t y whi ch

can honest l y be t er med i nt er pr et at i on of t he or i gi nal ef f or t s .

These val ue- choi ces embodi ed i n t he l aw ar e l egi t i mat el y

descr i bed as par t of t he exi st i ng l aw- " t he l aw as i t i s" . I t i s

phi l osophi cal l y i ncor r ect t o speak of t he l egal r ul e as somet hi ng

cont ai ned i n t he cor e of convent i onal meani ng i nher ent i n t he

wor ds i n whi ch i t i s expr essed . The l at t er vi ew l eads t o, t he con-

cl usi on t hat such r ul es ar e necessar i l y i ncompl et e, because of t he

necessar y vagueness or ambi gui t y of l anguage i n i t s penumbr al

appl i cat i on . I n such a penumbr al ar ea, t he j udge woul d exer ci se

a di scr et i on t o cr eat e new l aw, hopef ul l y i n t he r at i onal advance-

ment of cor r ect soci al pol i ci es .

Such a t heor y must he r ej ect ed f or sever al r easons . Fi r st , i t

i s i mpossi bl e t o di f f er ent i at e a cor e ar ea of i nt er pr et at i on of con-

vent i onal l i ngui st i c meani ng f r om a penumbr al ar ea of j udi ci al

l egi sl at i on i n t he l i ght of soci al pol i ci es . Even i n t he easy cases,

t he cor r ect i nt er pr et at i on i s based on an appr eci at i on of t he pur -

poses of t he r ul e and t he r el evance of t he i mmedi at e si t uat i on t o

t hat pur pose . Second, t hese same pur poses under l yi ng t he r ul e ar e

t hose by whi ch a j udge must be bound i n t he el abor at i on of t he

r ol e i n ar eas of mor e uncer t ai n appl i cat i on . He does not have t he

di scr et i on t o i gnor e what he pr obabl y woul d j udge t o be t he

pol i ci es appr oved by t hose who cr eat ed t he or i gi nal r ul e and t hen

34 See Har t , op. ci t . , f oot not e 2 .
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t o l egi sl at e i n t he penumbr al ar eas i n t he l i ght of pol i ci es he
bel i eves mor e r at i onal f or soci et y . The obl i gat i on of t he j udge can
be descr i bed as i nt el l i gent " l egi sput at i on" , 35 i f hi s r ol e i s t o be
or i ent ed t owar ds such l egal val ues as r eckonabi l i t y, obj ect i vi t y,
and def er ence t o ot her pol i cy- maki ng i nst i t ut i ons i n soci et y .

Two r ecent exampl es can be gi ven of j udi ci al def er ence t o t he
pur pose of a r ul e, i nst ead of i t s l i t er al wor di ng, one i nvol vi ng

t he i nt er pr et at i on of a st at ut e, t he ot her t he el abor at i on of a
common l aw r ul e. I n t he f i r st case, Si dmay Lt d. v . Weht t am

I nvest ment s, " t he Ont ar i o Cour t of Appeal was f aced wi t h t he
pr obl em of what t o do about a mor t gage gi ven t o a company
whi ch, al l egedl y, was car r yi ng on t he busi ness of l endi ng money
i n br each of t he Loan and Tr ust Cor por at i ons Act . Ther e wer e
t wo separ at e i ssues : f i r st , was t he mor t gage t he i l l egal conduct
of busi ness under t he Act i n quest i on ; second, i f i t was, what

was t he ef f ect i f any of such i l l egal i t y on t he mor t gage, t he l oan,
and t he l and?

I am concer ned her e onl y wi t h t he f i r st quest i on whi ch i n-

vol ved t he i nt er pr et at i on of t he st at ut or y pr ovi si on t hat " l oan
cor por at i on means an i ncor por at ed company . . . const i t ut ed . . .
f or t he pur pose of l endi ng money on t he secur i t y of r eal est at e" .

Ther e was no doubt t hat t hi s t r ansact i on, one of many such wi t hi n
t he mai n busi ness of t hi s cor por at i on, i nvol ved, l i t er al l y, t he l oan
of money on t he secur i t y of r eal est at e . The cor por at i on was not
i ncor por at ed and r egi st er ed under t he Act as r equi r ed, such st eps
bei ng necessar y f or t he l egal conduct of t he busi ness of a " l oan
cor por at i on" . I n a beaut i f ul l y r easoned j udgment , Mr . Just i ce
Kel l y i nt er pr et ed t he st at ut e as not appl yi ng t o t hi s ki nd of t r ans-
act i on car r i ed on by t hi s ki nd of company .

Fi r st of al l he l ooked at t he l egi sl at i ve hi st or y of t he st at ut e
whi ch showed t hat i t st emmed f r om gover nment al concer n f or
bui l di ng soci et i es, f r i endl y soci et i es, l oan cor por at i ons, and so on .
The common f act or whi ch al l of t hese bad i s suggest ed by t he
r egul at or y scheme desi gned by t he st at ut e i n quest i on . I n t he wor ds
of Mr . Just i ce Kel l y :

. . . [ T] he pur pose of t hat Act was t o exer ci se a f or m of cont r ol over t he
i ncor por at i on and oper at i on of cor por at i ons whi ch l end t o t he publ i c
f unds dr awn f r om a wi de cl i ent el e of deposi t or s, debent ur e hol der s

and ot her per sons i n a cr edi t or r el at i onshi p t o t he cor por at i on t o t he
end t hat some measur e of pr ot ect i on may be of f er ed t o t hose who
ent r ust , or ar e exposed t o sol i ci t at i on t o ent r ust t hei r f unds t o t he
cor por at i on. I n seeki ng f or a l egi sl at i ve pur pose f or br i ngi ng such di -
ver se oper at i ons under t he same umbr el l a, t he r ecogni zabl e common
denomi nat or i s t he i nt ent i on t o pr ot ect t he money of t he publ i c, de-

I Cohen, Judi ci al Legi sput at i on and t he Di mensi ons

	

of Legi sl at i ve
Meani ng ( 1960- 61) , 36 I nd . L. J . 414.

" ( 1967) , 61 D. L . R. ( 2d) 358 .
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posi t ed wi t h, l oaned or ent r ust ed t o or i nvest ed i n t he cor por at i ons
made subj ect t o t he pr ovi si ons of t he Act f or t he pur pose of enabl i ng

t he cor por at i on t o l end such money mai nl y on t he secur i t y of mor t -

gages on r eal est at e . The pr ovi si on wi t h r espect t o mi ni mum capi t al ,

l i mi t at i on on bor r owi ng power s f i xed by r el at i on t o pai d- up capi t al ,
r est r i ct i on on t he t ype or si ze of l oans ent i t l ed t o be made, pr ovi si ons
f or t he f ur ni shi ng of f i nanci al i nf or mat i on, descr i pt i on of t he t ype of

secur i t y t o be accept ed f or l oans, ar e i ndi cat i ve of an i nt ent i on t o af f or d
pr ot ect i on t o t hose whose money, i n one f or m or anot her , comes i nt o

t he hands of a cor por at i on whi ch pr oposes t o i nvest t hat money, i n i t s
own name and whi ch hol ds i t sel f out as engaged i n t he busi ness of
l endi ng t hat money . "

The company whi ch had made t he mor t gage i n quest i on her e

was a pr i vat e company, whi ch di d not and coul d not sel l shar es

and secur i t i es t o t he publ i c, and whi ch i nvest ed i t s own money,

not t hat of a wi de r ange of deposi t or s or smal l i nvest or s . The ki nds

of pr ot ect i on pr ovi ded by t he l egi sl at i on j ust di d not make sense

i f t hey wer e sought t o be ext ended t o t he i nvest or s and shar e-

hol der s i n t hi s company . A f or t i or i , i nval i dat i ng t he t r ansact i ons of

such a , company, even i f i t shoul d have been r egi st er ed, woul d de-

f eat t he whol e pur pose of t he l egi sl at i on, si nce i t mi ght depr i ve

t he i nvest or s of t he ver y money whi ch had been l oaned, and con-

f er t hi s wi ndf al l on t he bor r ower , f or whom none of t he st at u-

t or y pr ot ect i ons was desi gned . Kel l y J . A. t hus deci ded t hat t he

def i ni t i on sect i on had t o be i nt er pr et ed i n t he l i ght of t he obj ect

of t he st at ut e as a whol e and, when t hi s was done, i t must be r ead

t o excl ude t he cor por at e t r ansact i on at i ssue her e .

A si mi l ar qual i t y of j udi ci al r easoni ng was exhi bi t ed by Lor d

Pear ce of t he House of Lor ds, i n t he r ecent deci si on of Myer s v .

D. P. P. " The quest i on her e was whet her or not t he evi dent i âr y

r ul e excl udi ng hear say shoul d be appl i ed t o a par t i cul ar f or m of

busi ness r ecor d . Appar ent l y when aut omobi l es wer e manuf act ur ed

a smal l number was af f i xed by a wor kman who t hen r ecor ded t he

number on a car d . The car ds wer e ent er ed i nt o t he company

r ecor ds and t hen dest r oyed . I n t he case i n quest i on, t he evi dence

of t he company r ecor ds, t est i f i ed t o by someone i n char ge of t hem,

concl usi vel y demonst r at ed t he gui l t of t he accused. As Lor d Pear ce

r ecogni zed, t hough, t hey mi ght have had t he opposi t e r esul t , and

t he hear say r ul e woul d appl y i n bot h si t uat i ons, or none .

Accor di ng t o i t s common i nt er pr et at i on, t he hear say excl usi on

woul d appl y her e . The evi dence of t he wi t ness was a st at ement

about what anot her per son, t he wor kman, had wr i t t en . The t r ut h

of t he l at t er st at ement was at i ssue and, under t he convent i onal

r ul e, onl y t he maker of t he st at ement coul d t est i f y as t o i t s t r ut h,

not some ot her par t y who had hear d hi mmake i t . As Lor d Pear ce

a'
I bi d. , at p. 373 .

as
[ 19641 2 Al l E. R. 881 .
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showed, t hough, t hi s f or mal i st i c r easoni ng i gnor ed bot h t he r a-
t i onal e f or such an excl usi onar y r ul e and t he r easons f or t he
cr eat i on of t he var i ous except i ons t o i t . I n hi s own wor ds :

My Lor ds, t he evi dence whose admi ssi on i s t he gr ound of compl ai nt

was f ai r , cl ear , r el i abl e and sensi bl e. The quest i on i s whet her t he cour t

was bound by a t echni cal r ul e t o excl ude i t . No one doubt s t hat t he

gener al excl usi on of hear say evi dence, subj ect t o except i ons per mi t t ed

wher e common sense and t he pur sui t of t r ut h demand i t , i s an i m-

por t ant and val uabl e pr i nci pl e . But i t i s a di sser vi ce t o t hat gener al

pr i nci pl e i f t he cour t s l i mi t t he necessar y except i ons so r i gi dl y t hat t he

gener al r ul e cr eat es a f r equent and unnecessar y i nj ust i ce . . . .

Hear say evi dence has been def i ned by Pr of essor Cr oss as " a t hi r d

per son' s asser t at i on nar r at ed t o t he cour t by a wi t ness f or t he pur pose

of est abl i shi ng t he t r ut h of t hat whi ch was asser t ed" . ( Evi dence, 2nd

ed. , p. 3 . The under l yi ng r easons f or i t s excl usi on ar e di scussed at pp.

380- 384. ) I n Lei zor Teper v . The Queen, Lor d Nor man sai d, " The r ul e

agai nst t he admi ssi on of hear say evi dence i s f undament al . I t i s not t he

best evi dence and i t i s not del i ver ed on oat h. The t r ut hf ul ness and ac-

cur acy of t he per son whose wor ds ar e spoken t o by anot her wi t ness can-

not be t est ed by cr oss- exami nat i on, and t he l i ght whi ch hi s demeanour

woul d t hr ow on hi s t est i mony i s l ost . Never t hel ess, t he r ul e admi t s of

cer t ai n car ef ul l y saf eguar ded and l i mi t ed except i ons" . I n t he pr esent

case, i f t he anonymous wor kman who copi ed down t he number coul d

be pr oved t o be dead, t he r ecor ds woul d be admi ssi bl e as decl ar at i ons

i n t he cour se of dut y . Si nce we do not know whet her he i s dead or

not , t he cour t , i t i s ar gued, cannot i nf or m i t sel f f r om t he r ecor ds . But

i n t hi s case t he f act t hat he i s not on oat h and i s not subj ect t o cr oss-

exami nat i on has no pr act i cal i mpor t ance what ever . I t woul d be no ad-

vant age, i f he coul d have been i dent i f i ed, t o put hi mon oat h and cr oss-

exami ne hi m about one out of many hundr eds of r epet i t i ons and r ou-

t i ne ent r i es made t hr ee year s bef or e . He coul d say t hat t o t he best of

hi s bel i ef t he number was cor r ect ; but ever ybody al r eady knows t hat .

I f he pr et ends t o any memor y i n t he mat t er , he i s unt r ut hf ul ; but , even

i f he i s, t hat i n no way r ef l ect s on whet her he copi ed down a number

cor r ect l y i n a day' s wor k t hr ee year s bef or e . Nor i s i t of any i mpor t ance

how he answer s t he r out i ne quest i on i n cr oss- exami nat i on : " You have

made a mi st ake?" Ever ybody knows t hat he may have made a mi st ake .

The j ur y knew i t wi t hout bei ng t ol d, t he j udge t ol d t hem so at l east

once, and bot h counsel t ol d t hem so, pr obabl y mor e t han once . The

onl y quest i ons t hat coul d be hel pf ul l y asked on t he mat t er wer e whet her
t he par t i cul ar syst em of r ecor di ng was good and whet her t he par t i cul ar
syst em had been f ound t o be pr one t o er r or i n pr act i ce. The quest i ons
coul d not be answer ed by t he i ndi vi dual wor kmen but t hey coul d be
deal t wi t h by Mr . Legg i f t he def ence wi shed t o pr obe i nt o t he mat t er .
He and not t he wor kmen woul d know howef f i ci ent t he syst em had been
f ound i n pr act i ce and how of t en, i f at al l , i t had been shown sub-
sequent l y t hat mi s- r ecor di ngs must have occur r ed . The evi dence pr o-
duced i s t her ef or e as good as evi dence on t hi s poi nt can be ; i t i s t he
best evi dence, t hough i t i s, of cour se, subj ect , l i ke ever y ot her man-
made r ecor d, t o t he admi t t ed uni ver sal human f r ai l t y of occasi onal
cl er i cal er r or . . . .

Ther e ar e on bal ance st r ong gr ounds f or admi t t i ng t he evi dence i n
t hi s case . The evi dence i s cl ear and cogent on a vi t al i ssue i n t he case .
I t i s t he best evi dence . Ther e i s no aut hor i t y di r ect ed t o t hi s poi nt whi ch
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bi nds your Lor dshi ps t o excl ude i t . The basi c pr i nci pl es whi ch have
f ound expr essi on i n ot her set s of ci r cumst ances cl ear l y j ust i f y i t and
demand expr essi on. i n t hi s cl ass of case al so . The admi ssi on of t hi s
evi dence i s i n accor dance wi t h a cer t ai n degr ee of pr act i ce whi ch i s
f ai r and sensi bl e . I t s admi ssi on cannot di st ur b or of f end any exi st i ng
l egal pr i nci pl es . I n so f ar as t he admi ssi on t hr ows up by cont r ast some
excl usi on i n some ot her cl ass of case as bei ng anomal ous, t hat i s no
di sadvant age . The devel opment of t hi s br anch of t he l aw has al ways
been spor adi c . "

Unf or t unat el y, i n t hi s case, hi s opi ni on was i n t he mi nor i t y . ' *

I n bot h of t hese cases, t he j udges i gnor ed what mi ght be des-

cr i bed as t he nat ur al r each t hat coul d be ascr i bed t o t he r ul es i n

quest i on, i f onl y t he or di nar y meani ng of t he l anguage was con

si der ed. However , i f t he l anguage i s l ooked at as si mpl y an i n-

st r ument , a means f or expr essi ng and achi evi ng t he obj ect i ves t he

r ul es wer e desi gned f or , t he t wo j udges coul d not be sai d t o have

devi at ed f r om t he nat ur al or appr opr i at e r each of t he r ul e i t sel f ,

i nsof ar as i t i s aut hor i t at i ve . Nor woul d i t be f ai r t o say t hat t hey

have subst i t ut ed t hei r own val ues f or t hose expr essed i n t he r ul es

and, i n t hi s sense, st epped out si de t hei r pr oper j udi ci al r ol e. I n-

st ead t hey assumed t hat t he i mpor t ant aspect of any l egal r ul e i s

t he pur pose and basi c st r uct ur e whi ch i t , est abl i shes, and t hat t hi s

must t ake pr ecedence over i mper f ect i ons i n i t s wor di ng . Onl y a

l egal i st i c, f or mal i st i c phi l osophy of l aw woul d f i nd i t unusual f or

a j udge t o r ecogni ze and act on t hi s assumpt i on .

V.

	

The I mpor t ance of Pr i nci pl e .

Under l yi ng t he speci f i c val ue choi ces embodi ed i n r ul es ar e cer t ai n

est abl i shed pr i nci pl es and pol i ci es . " These ar e mor e gener al st at e-

ment s of accept ed soci al pur poses and st andar ds whi ch shape

t he di r ect i on of par t i cul ar deci si ons and war r ant new devel op-

ment s_ or changes i n t he ol d. Such pr i nci pl es ar e pr oper l y cal l ed

" l egal " when t hey become accept ed as pr oper mat er i al s f or l egal

ar gument at i on. Thi s occur s when t he wei ght and or i ent at i on of

speci f i c l egal r ul es i n a cer t ai n ar ea of t he l aw suggest s such a

pr i nci pl e as t he r at i onal e f or i t s exi st ence and devel opment , i n t he

j udgmènt of t hose who par t i ci pat e i n t he l egal pr ocess . Not al l

" ' I bi d. , at pp. 894- 895 .
41 A ver y i nt er est i ng opi ni on was del i ver ed by Lor d _Rei d, al ways one

of t he most i magi nat i ve and cr eat i ve Law Lor ds, who concur r ed i n t he
maj or i t y r esul t , l ar gel y because he t hought maj or sur ger y was needed f or
t he hear say r ul e, and t hi s was a j ob f or t he l egi sl at ur e, not a cour t . For
r easons I wi l l devel op at l engt h l at er , I t hi nk he coul d not have been mor e
wr ong .

" On t he di f f er ence bet ween pr i nci pl es and r ul es see Dwor ki n, The
Model of Rul es ( 1967) , 35 U. of Chi . L. Rev. 14 and Hughes, Rul es,
Pol i cy, and Deci si on- maki ng ( 1968) , 78 Yal e L. J . 411 . 1 have consi der ed
t he same i ssue f r om a somewhat di f f er ent per spect i ve i n t he ar t i cl e ci t ed i n
f oot not e 9, supr a, especi al l y at p . 428 et seq .
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pol i cy st at ement s can be char act er i zed as l egal pr i nci pl es, as i n-
st i t ut i onal l y accept ed gr ounds f or j udi ci al r easoni ng whi ch may
j ust i f y t he over r ul i ng, l i mi t at i on, or ext ensi on of speci f i c r ul es
whi ch conf l i ct wi t h t he r at i onal i mpl i cat i ons of such a pr i nci pl e.

On t he ot her hand, pr i nci pl es ar e qui t e a pecul i ar f or m of
l egal pr oposi t i on whose si gni f i cance i s under st andabl y under st at ed
by a t heor y such as l egal posi t i vi sm. They have no speci f i c ap
pl i cat i on t o i ndi vi dual cases, demandi ng one r esul t r at her t han
anot her . I nst ead, t hey oper at e i n conj unct i on wi t h ot her pr i nci pl es
t o war r ant t he pr obabl e l egal cor r ect ness of a newl egal r ul e, whi ch
i s t hen appl i ed t o t he f act s t o j ust i f y a speci f i c deci si on . Next ,
l egal pr i nci pl es have t he di mensi on of wei ght , somet hi ng t hat
f ol l ows f r om t he f act t hat t hey do not l ogi cal l y r equi r e cer t ai n
r esul t s . Pr i nci pl es do not cont r adi ct each ot her and become over -
r ul ed . I nst ead, t hey have gr eat er or l esser si gni f i cance or i mpor -
t ance t o t he pr of essi onal audi ence, and gr adual l y gr ow i n ef f ect i ve-
ness or f ade f r om vi ew. Fi nal l y, l egal pr i nci pl es ar e never speci f -
i cal l y enact ed, at one poi nt of t i me, by an aut hor i zed body or
pr ocedur e . They make t hei r appear ance over a per i od of t i me,
as l awyer s, j udges, and schol ar s begi n t o appr eci at e t he i mpact of
a cour se of speci f i c deci si ons or new r ul es. Thei r per i od of gest a-
t i on i s al ways char act er i zed by uncer t ai nt y as t o whet her t hey
wi l l successf ul l y emer ge i nt o t he st at us of a l egi t i mat e t ool i n t he
j udi ci al ar mour y'

Recent opi ni ons i n t he House of Lor ds have exempl i f i ed t hi s
concer n f or basi c l egal pr i nci pl e . For i nst ance, i n War ner v.

Met r opol i t an Pol i ce Commi ssi oner , " t he quest i on at i ssue con
cer ned t he r equi r ement of some f or m of mens r ea f or a convi ct i on
f or unl awf ul possessi on of danger ous dr ugs . I n a di ssent i ng
opi ni on on t hi s poi nt , Lor d Rei d t r aced t he hi st or y of t he doct r i nal
pr obl em and f ound a consensus t hat , i n cases of any f or ms of
ser i ous cr i me car r yi ng a st i gma at t ached t o convi ct i on, bl ame-

wor t hi ness i s pr er equi si t e t o gui l t . He mar shal s bot h aut hor i t at i ve
st at ement s and r easoned ar gument s f or hi s concl usi on t hat such
a pr i nci pl e i s est abl i shed i n t he l aw. I n t he l i ght of t hi s basi c
pr i nci pl e of t he cr i mi nal l aw, whi ch has become est abl i shed as a
l egi t i mat e pr esumpt i on of st at ut or y i nt er pr et at i on, he was not
r eady t o make t hi s an of f ence of st r i ct l i abi l i t y wi t hout a cl ear
and expl i ci t st at ement f r om Par l i ament .

What i s t he si gni f i cance of Lor d Rei d' s j udgment f or our
abst r act f or mul at i on of a l egal pr i nci pl e. I n i t he demonst r at ed

t hat t her e had been a cour se of doct r i nal devel opment i n t he ar ea

" An exampl e of cur r ent i nt er est i s t he devel opment of a f ul l - f l edged
doct r i ne of f aul t as t he basi s of t or t l i abi l i t y and t he hi nt s of a change
t owar ds ent er pr i se l i abi l i t y as t he f undament al t heor y . . f or t he f ut ur e .

" [ 19681 2 W. L. R. 1303.
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over a l ong per i od of year s, one whi ch had al ways assumed a mor e

basi c r at i onal e . Quot i ng f r om numer ous opi ni ons, st at ement s and

deci si ons, he was abl e t o concl ude t hat t he pr i nci pl e of wens r ea

had assumed much gr eat er wei ght and si gni f i cance i n r ecent year s,

i n t he ar ea of " t r ue" cr i mes . However , t he pr i nci pl e was not a r ul e,

r equi r i ng t he aut omat i c concl usi on of t he appl i cabi l i t y of t he mens

r ea doct r i ne . Ther e was a somewhat i l l - def i ned except i on, i n t he

case of " publ i c wel f ar e" of f ences, whose cont i nuance Lor d Rei d

was r eady t o admi t . Thi s at t i t ude t owar ds t he r el evance of pr i nci -

pl e i n t he nor mal case i s apt l y i l l ust r at ed by t hi s passage :

Nor mal l y t he pl ai n, or di nar y, gr ammat i cal meani ng of t he wor ds of an
enact ment af f or ds t he best gui de. But i n cases of t hi s ki nd t he quest i on
i s not what t he wor ds mean but whet her t her e ar e suf f i ci ent gr ounds

f or i nf er r i ng t hat Par l i ament i nt ended t o excl ude t he gener al r ul e t hat
mens r ea i s an essent i al el ement i n ever y of f ence . And t he aut hor i t i es
show t hat i t i s gener al l y necessar y t o go behi nd t he wor ds of t he enact -
ment and t ake ot her f act or s i nt o consi der at i on . '

VI .

	

Legal Pr i nci pl es and Legal Reasoni ng.

When t he l egal syst em i s vi ewed as a pr ocess car r i ed on wi t hi n

a f r amewor k of accept ed " l egal " pr i nci pl es and pol i ci es, t hose

whi ch ar e consi der ed by t he r el evant pr of essi onal audi ence t o be

pr oper mat er i al s f or ar gument at i on, sever al i nt er est i ng concl usi ons

ar i se of par t i cul ar concer n her e. The f undament al pr obl em i n t he

phi l osophy of j udi ci al deci si on- maki ng i s how a cour t ' s concer n

f or l egal val ues can be r econci l ed wi t h i t s at t ent i on t o t he qual i t y

of t he l aw t o be admi ni st er ed . Al most ever y r espect abl e schol ar

admi t s t he exi st ence of suf f i ci ent ambi gui t y i n ei t her t he common

l aw or st at ut or y r ul es t hat an i nt el l i gent j udge can r at i onal i ze al -

most any deci si on i n t he l i ght of pr evi ous aut hor i t i es . Thi s var i es,

of cour se, dependi ng on t he cour t on whi ch he si t s and t he at t i t ude

of t he j udge t o st ar e deci si s, canons of i nt er pr et at i on, and so on .

However , i f a var i et y of t echni ques exi st f or i nt er pr et i ng and

assessi ng cases, most possi bl e concl usi ons can be st at ed i n t he

l anguage of exi st i ng l egal mat er i al s . 1f t hi s i s so, i s t her e any way

i n whi ch a j udge can, obj ect i vel y and. communi cabl y, exer ci se hi s

r esponsi bi l i t y t o subj ect hi s own pol i cy pr ef er ences t o t he demands

of hi s j udi ci al r ol e?

The answer whi ch i s suggest ed t o t hi s di l emma hol ds t hat a

j udge i s l i mi t ed by hi s obl i gat i on t o devel op t he l aw, i n speci f i c

t ype- si t uat i ons, wi t h r ef er ence t o t he demands of r el evant l egal .

pr i nci pl es . Al t hough i t may be l egi t i mat e f or a j udge t o r ewor k .

t he aut hor i t at i ve l egal mat er i al s so as t o st at e a mor e accept abl e

and sensi bl e l egal r ul e f or hi s case, he does not have di scr et i on t o

I bi d . , at p . 1316 .
Thi s i s i nt ended t o be an el abor at i on of some i deas t ent at i vel y ex-

pr essed i n t he ar t i cl e ci t ed at f oot not e 9, supr a, at p. 426, et seq.
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choose any al t er nat i ve he pr ef er s or t o j ust i f y t hi s deci si on by
any ar gument he bel i eves r el evant . I nst ead, he i s obl i gat ed t o
consi der , honest l y and openl y, t he devel opi ng pr i nci pl es and

pol i ci es i n t he r el evant f i el d, t hose whi ch have been accept ed as
aut hor i t at i ve by t he par t i ci pant s i n t he f i el d. He i s si mi l ar l y obl i ged
t o eval uat e t hese pr i nci pl es, and ot her aut hor i t at i ve mat er i al s, i n
t he l i ght of accept ed st andar ds and t echni ques f or det er mi ni ng

t hei r i mpor t ance and wei ght . He i s t hen r equi r ed t o make t he
i nf er ence as t o whi ch l egal concl usi on i s most pr obabl y demanded
by such a r ef l ect i ve exami nat i on of t he devel opi ng f or ces wi t hi n
t he l aw, whet her or not he per sonal l y l i kes t he r esul t .

Now obvi ousl y, such a t heor y of t he j ust i f i cat i on of a j udi ci al

deci si on l eaves ampl e r oom f or t he j udge who does not f eel r e-

sponsi bl e f or any l egal r est r ai nt s on hi s r ol e t o di sgui se what he

i s doi ng i n a mor e or l ess ef f ect i ve way. Al t hough t r oubl esome,
t hi s f act does not af f ect t he poi nt I amt r yi ng t o make . I suggest
t hat t he consci ous and open adopt i on of such a t heor y of j udi ci al
r easoni ng wi l l enabl e a cour t t o engage i n act i ve i mpr ovement of
t he qual i t y of our l aw, whi l e st i l l r et ai ni ng t he benef i t of t he l egal
val ues I have pr evi ousl y descr i bed . I t does so by l i mi t i ng bot h t he
i mmedi at e r ange of al t er nat i ves open t o such a cour t and t he pace
at whi ch new al t er nat i ves can become l egi t i mat e . I f a cour t i s
wi l l i ng t o consul t doct r i nal mat er i al s t o see whet her devel opment s
of pr i nci pl e suggest t he vi abi l i t y of a new r esol ut i on of a l egal
pr obl em, and t o wei gh t he subst ant i ve val ues i n such a change

agai nst t he " l egal " cost s, t hen t he same pr ocess of r easoni ng i s
avai l abl e t o t he pr act i si ng bar , wi t hout r egar d t o changes i n per -
sonnel and pol i t i cal at t i t udes on t he bench .

Lawyer s, i n counsel l i ng t owar ds or dr af t i ng an agr eement ,
negot i at i ng about or pr epar i ng l i t i gat i on, and, f i nal l y, ar gui ng t o a
j udge, wi l l be abl e t o par t i ci pat e vi car i ousl y i n t he l at t er ' s pr obabl e

pr ocess of r easoni ng . They wi l l be abl e t o consul t t he same doc-

t r i nal mat er i al s, t o per cei ve t he same f or ce- f i el ds of devel opi ng

pr i nci pl es, t o assess t he wei ght and si gni f i cance of t hese pr i nci pl es
i n r ef er ence t o t he i nst ant case wi t h t he same ki nd of pr of essi onal
" f eel " as t he j udge, and t hus t o wor k out t he same sol ut i on t o
t hi s l egal pr obl em as woul d a j udge usi ng t he ski l l s common t o t he

cr af t . Obvi ousl y t he exer ci se wi l l not be t ot al l y obj ect i ve and com-

muni cabl e si nce el ement s of t aci t , i nar t i cul at e, ar t i st i c ski l l s ar e i n-

vol ved. However , i t shoul d be suf f i ci ent l y i mper sonal t hat t hose

who must pr edi ct t he deci si on can do so wi t hi n a suf f i ci ent l y

nar r ow r ange f or t hei r pur poses . Si mi l ar l y, t her e can be adequat e

communi cat i on bet ween j udge and pr of essi onal l egal cr i t i c such

t hat t he f or mer ' s act i vi t i es ar e subst ant i al l y r est r ai ned by hi s

obl i gat i on of f i del i t y t o t he l aw.

I n concl usi on, j udges can pur sue j ust i ce i n t hei r deci si on-
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maki ng wi t hout sacr i f i ci ng l aw, when t he l at t er i s concei ved of as a

f l ui d pr ocess st abi l i zed by a concer n f or l egal val ues .

The t heor y whi ch I amsket chi ng i s one whi ch advocat es t hat

l awyer s and j udges shoul d shar e t hi s concer n about t he pr oper

mode i n whi ch j udges shoul d admi ni st er and devel op t he l aw. I

amnot assumi ng at al l t hat j udges and l awyer s . necessar i l y do shar e

a common bel i ef about what const i t ut es a good r eason f or a j udi -

ci al deci si on, nor t hat t hey do i n f act accept t hi s t heor y i n Canada .

Qui t e t o t he cont r ar y, especi al l y as f ar as t he l at t er poi nt i s con-

cer ned . However , i f l egal ar gument i s concei ved of i n t hi s way

by bench and bar , t he l egal syst em can wor k as a sel f - i mpr ovi ng

but st r uct ur ed pr ocess, ser vi ng t he somet i mes conf l i ct i ng, some-

t i mes concur r ent ends of l aw and pol i cy . Such a concept i on must

be shar ed i n or der t hat l awyer s be abl e t o di vi ne i n t he ongoi ng

syst em cer t ai n t r ends i n t he l aw, expr essed i n pr i nci pl e . Because

t hey can ant i ci pat e t he t echni ques of j udi ci al cr af t as appl i ed t o

t he f i el d of l aw i n quest i on, l awyer s can pr edi ct how j udges wi l l

assess t he pr i nci pl es and, equal l y as i mpor t ant , ar gue meani ngf ul l y

about how j udges shoul d use t hem.

The cur r ent l y popul ar al t er nat i ve t o t hi s t heor y, t hat of t he

j udge as pol i t i cal act or , " shoul d not be car i cat ur ed as advocat i ng

ar i bi t r ar y, ad hoc, and t ot al l y unpr i nci pl ed deci si on- maki ng i n i n

di vi dual cases . Rat her , i t ar gues t hat j udges shoul d t r y t o i mpl ement

new, pr ef er r ed soci al pol i ci es i n t he l aw, wi t h uni ver sal i nt ent , t o

be appl i ed consi st ent l y and non- ar bi t r ar i l y. However , i t does en-

t ai l t he t hesi s t hat j udges shoul d adopt t hese new pol i ci es on t he

basi s of t hei r own val ue- at t i t udes, subj ect , t o pol i t i cal cal cul at i on

about t hei r l i kel y success . Hence j udges ar e not sai d t o be l i mi t ed,

ei t her as t o t he occasi on f or i nnovat i on or t he cr i t er i a f or sel ect i ng

t he t ype of pol i cy change, by any concer n f or a consi st ent , ob-

j ect i ve, and r eckonabl e devel opment of exi st i ng l aw. Judges ar e

not i n t he same posi t i on as al l pol i t i cal act or s of cour se; t hey ar e

not usual l y wor r i ed about get t i ng el ect ed or r e- appoi nt ed ( al -

t hough per haps t hey ar e about pr omot i on) . However , t hi s t heor y

does not r ecogni ze t hat j udges ar e under any " l egal " obl i gat i on t o

" empat hi ze" wi t h what deci si on mi ght be expect ed on t he basi s of

est abl i shed aut hor i t i es, because of a possi bl e concer n f or sur -

pr i si ng, r et r ospect i ve appl i cat i ons, f or i nst ance .

I n my opi ni on, most pol i t i cal sci ence di scussi ons of t he j udi ci al

pr ocess f ai l t o assess t he r eal i mpl i cat i ons f or a l egal syst em and

t he adj udi cat i ve i nst i t ut i on of a t heor y l egi t i mat i ng spor adi c pol i cy

changes ef f ect ed by cour t s . We must r emember t hat t he member -

shi p i n a cour t i s const ant l y changi ng, as al so wi l l be t he maj or i t y' s

pol i t i cal at t i t udes . Mor eover , i t i s much easi er t o have a smal l gr oup

come t o a deci si on t o make a pol i cy change i f t he j udges assume

46 See my ar t i cl e ci t ed at f oot not e 9, supr a, at pp . 437- 471 .
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t hey ar e not l i mi t ed by t he l egal val ues i n a pr act i ce of st ar e deci si s .

I t i s i mpossi bl e t o i sol at e a f ew exampl es of change and say t hese

ar e except i ons whi ch wi l l not r eal l y har m t he i nst i t ut i on . Such

changes wi l l not be made except i n t he l i ght of a concept i on of t he

j udi ci al r ol e t hat conf i r ms t hei r pr opr i et y. Pr esumabl y an honest
cour t woul d appl y t hi s t heor y of i t s r ol e consi st ent l y . I f ci t i zens
t hi nk j udges wi l l act on t he basi s of subst ant i ve pol i cy r at her t han
est abl i shed l aw i n cases t hat do r each t he cour t , t hey have no
r eason t o set t l e cases on t he basi s of t hi s l aw or t o adher e vol un-
t ar i l y t o pol i cy seemi ngl y i mpl ement ed i n ear l i er l aw. To avoi d
t hi s, we must be abl e t o ant i ci pat e when j udges wi l l change t he

subst ant i ve pol i cy i n t he l aw. Thi s means t hat t he pr ocess of

change must be i mpr egnat ed wi t h l egal val ues of r eckonabi l i t y,

obj ect i vi t y and communi cabi l i t y .
Our concer n her e i s not wi t h some myt hi cal i deol ogy of t he

Rul e of Lawand j udi ci al obj ect i vi t y . The l egal val ues of whi ch we
speak have i mmedi at e pr act i cal wor t h. Legal of f i ci al s may want t o

al l ow peopl e t o pl an t hei r af f ai r s f r ee f r om concer n f or l i t i gat i on,

or even t o encour age t hem t o f ol l ow some gener al l i ne of act i vi t y .

I f we st at e t hese goal s i n gener al r ul es i n t he l i ght of whi ch pr i vat e
ci t i zens ar e t o or i ent t hei r conduct , we must assur e t he l at t er t hat
t he r ul es wi l l not be changed r et r ospect i vel y . I t woul d be si mpl y
di sast r ous i f r ef or m- mi nded j udges adopt ed most of t he Car t er
Repor t on Taxat i on i n t hei r adj udi cat i on of cases ar i si ng bef or e

t hem. Legi sl at or s need not f eel si mi l ar l y const r ai ned.

Agai n, we ar e t al ki ng about i mpor t ant mat t er s of i nst i t ut i onal

pr act i ce i f we emphasi ze t he absol ut e necessi t y of keepi ng t he

vast maj or i t y of pot ent i al l i t i gat i on out of t he cour t s, t hr ough
pr i vat e set t l ement . Yet we want t hese bar gai ns t o be consi st ent wi t h
t he f ai r i mpl i cat i ons of pr evi ousl y- enact ed pol i cy . Thi s can onl y

be t r ue i f t he par t i es can pr edi ct what a cour t , what ever be i t s
composi t i on, woul d do gener al l y i n such a case, at l east wi t hi n a
nar r ow r ange of al t er nat i ves . By t he same t oken i ndi vi dual par t i es,
vi a t hei r counsel , can pr epar e cases, and, wi t h t he j udge, f ocus
ef f i ci ent l y on t he r eal i ssue over whi ch t he di sput e i s j oi ned, onl y
i f t her e i s a consensus about most of t he l aw t hat i s appl i cabl e . I t
cannot be r ei t er at ed t oo st r ongl y t hat most j udges f unct i on by r el y-
i ng on pr i vat e r esear ch i nt o a pr obl em. The j udi ci al pr ocess woul d

have t o be changed dr ast i cal l y i f j udges had t o r et hi nk al l ques-

t i ons, and had t o do so by t hemsel ves wi t hout t he ai d of t he

par t i es . '
Fi nal l y, t her e has t o be some ki nd of obj ect i ve and communi -

cabl e cont r ol on of f i ci al act i vi t y, especi al l y i ndi vi dual i zed di sput e-

4' Ther e i s obvi ousl y a vast di f f er ence bet ween i nsi ght of f er ed by t he
pr ocess of Royal Commi ssi ons, l eei sl at i ve hear i ngs, et c . and t he qual i t y
of an i nvest i gat i on whi ch i s possi bl e t hr ough t he adver sar y pr ocess of
adj udi cat i on .
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set t l ement . I f t he r ul es ar e cont i nual l y changi ng, var yi ng accor d-

i ng t o t he pol i t i cal at t i t udes of t he j udges, peopl e ar e not goi ng

t o have t hei r f ai r expect at i ons of t he l aw r espect ed. Mor e i m-

por t ant , t hey may become subj ect t o uncont r ol l abl e, ar bi t r ar y,

al bei t unconsci ous, abuses of of f i ci al di scr et i on .

VI I .

	

Pr ospect i ve Over r ul i ng. "

A r esponse t o t hi s ki nd of ar gument has been devel oped i n r ecent

year s, one whose popul ar i t y makes i t wor t h assessi ng, especi al l y

f or t he l i ght i t t hr ows on t he i mpl i cat i ons of t he t heor y . When

j udges over r ul e deci si ons, t hey shoul d do so pr ospect i vel y, r at her

t han r et r ospect i vel y, i n cases wher e t he r el i ance i nt er est i n t he

pr evi ous l aw may be a det er r ent t o i nt el l i gent j udi ci al l aw- maki ng.

A r ecent exampl e i s , panel v . Mounds Vi ew School Di st r i ct , "

wher e t he cour t over r ul ed cent ur i es' ol d deci si ons cr eat i ng gover n-

ment al i mmuni t y f r om t or t l i abi l i t y f or i t s negl i gent ser vant s . How-

ever , i t r ef used t o appl y t he new r ul e i n t he i nst ant act i on f or

i nj ur i es suf f er ed i n a def ect i ve ki nder gar t en sl i de because of t he

possi bi l i t y of r el i ance on t he ear l i er r ul e by t he def endant school

di st r i ct . Such r el i ance mi ght have t aken t he f or m of f ai l ur e t o

obt ai n l i abi l i t y i nsur ance or t o i nvest i gat e t he acci dent f or a

possi bl e t or t cl ai m. The cour t i n f act sai d t hat t he new r ul e woul d

become oper at i ve onl y af t er t he end of t he next l egi sl at i ve sessi on,

when i t coul d be assessed by t he l egi sl at or s .

Ther e ar e obvi ous vi r t ues i n such a devi ce . I t enabl es t heor i st s

t o demonst r at e t hei r r ej ect i on of t he supposed Bl ackst oni an t heor y

t hat r ever si ng a pr ecedent does not change t he l aw, but mer el y

shows t hat t he cour t has now di scover ed what i t r eal l y i s . Such

a pr act i ce r ecogni zes and f r ankl y embr aces t he over t l y l egi sl at i ve

qual i t y of j udi ci al l aw- maki ng by expr essi ng i t i n t he pr ospect i ve

f or m common t o l egi sl at ur es, r at her t han t he r et r ospect i ve f or m

t hat i s al most uni ver sal f or cour t s . Fi nal l y, i t r emoves t he det er r ent

whi ch usual l y exi st s t o j udi ci al i nnovat i on- whet her or not t he

l at t er r equi r es over r ul i ng an ear l i er pr ecedent - of t he, unf ai r ness

of appl yi ng a new r ul e t o peopl e who act ed on t he basi s of t he

ol d l aw. Under t he newt echni que of pur el y pr ospect i ve change, we

can have t he benef i t s of j udi ci al concer n f or pol i cy- i mpl ement a-

t i on wi t hout si gni f i cant cost s t o t he l egal val ue of cer t ai nt y or

pr edi ct abi l i t y i n t he l aw.

' For gener al di scussi ons of t hi s pr obl em see ( 1) Mi shki n, For ewor d :

The Hi gh Cour t , The Gr eat Wr i t and Due Pr ocess i n Ti me and Law
( 1965) , 79 Har v . L . Rev . 56 ; ( 2) Cur r an, Ti me and Change i n Judge-

Made Law : Pr ospect i ve Over - r ul i ng ( 1965) , 51 Va. L. Rev . 201 ; ( 3)
Ful l er , op . ci t . , f oot not e 16, pp . 99- 105; ( 4) Levy, Real i st Jur i spr udence

and Pr ospect i ve Over - r ul i ng ( 1960) , U. Pa. L. Rev . 1 ; ( 5) Schaef er . The

Cont r ol of Sunbur st s : Techni ques of Pr ospect i ve Over - r ul i ng ( 1967) , 22
Recor d of N. Y. C. Bar Assoc. 394.

~s ( 1962) , 118 N. W. 2d 795 ( S. C. Mi nn. ) .
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When t hi s i ssue i s l ooked at i n a mor e sophi st i cat ed way,
t hough, sever al di f f i cul t i es emer ge . Ther e ar e r eal i nst i t ut i onal
cost s i nvol ved i n pr ospect i ve over r ul i ng, st emmi ng f r om t he same
consi der at i ons t hat suggest ed a l i mi t ed r ol e f or j udi ci al l aw- maki ng .
Mor eover t her e ar e bet t er ways of r econci l i ng t he conf l i ct i ng
demands of l egi t i mat e j udi ci al l aw- maki ng and act ual j ust i f i abl e
r el i ance i n t he f ew cases wher e t hi s shoul d r eal l y occur . At t ent i on
t o t hese pr obl ems shoul d t el l us a gr eat deal bot h about t he l i mi t -
i ng ef f ect of l egal val ues on j udi ci al i nnovat i on and t he scope f or
pr i nci pl ed change. "

Pr ospect i ve over r ul i ng i s a cl assi c exampl e of t he f al l acy of
" i nst i t ut i onal f ungi bi l i t y" . Al t hough cour t s do make l aw, t hey do
so i n qui t e a di f f er ent way t han do l egi sl at or s . Cour t s ar e desi gned
t o r esol ve di sput es bet ween pr i vat e i ndi vi dual s ar i si ngout of t he pr e-
vi ous conduct of t he par t i es . I n t he pr ocess of adj udi cat i ng t hese di s-
put es, t hey can and shoul d el abor at e t he r el evant l aw i n an i n-
t el l i gent f ashi on, i nsof ar as i t appl i es t o t he i ndi vi dual case . How-
ever , t he l evel of r at i onal i t y whi ch j udge- made l aw can at t ai n
i s di r ect l y dependent on t he qual i t y of pr epar at i on and ar gument
made by t he par t i es . The mai n i ncent i ve t o t he par t i es ( save f or
t he except i onal , i nst i t ut i onal l i t i gant ) i s wi nni ng t he i ndi vi dual
case. I f a new r ul e wi l l be appl i ed onl y pr ospect i vel y, t her e i s no
i ncent i ve t o a par t y who cannot benef i t f r om i t ei t her t o r ai se i t or
t o ar gue i t adequat el y . A var i ant of t he pr ospect i ve over r ul i ng
pr act i ce, desi gned t o over come t hi s def ect , i s t he use of t he new
r ul e onl y i n t he case br ought by t he successf ul l i t i gant , and t hen
pr ospect i vel y . However , t hi s r ai ses subst ant i al pr obl ems about
f ai r ness t o ot her l i t i gant s i n t he same posi t i on, and al so t o t he
def endant s who ar e f or ced t o subsi di ze i ncent i ves t o j udi ci al i n-
novat i on when, on our assumpt i on, t hey have j ust i f i abl y r el i ed on
t he ear l i er l aw.

The cause of t hese di f f i cul t i es i s obvi ous . An i nst i t ut i on de-
si gned t o di spose of di sput es bet ween i ndi vi dual l i t i gant s i s bei ng
used t o cr eat e new gover ni ng l aws f or soci et y, an act i on whi ch i s
i r r el evant t o t he needs of t he par t i es . Those who par t i ci pat e i n t he
pr ocess ar e unaf f ect ed i ndi vi dual l y by t he new r ul e, t hose who. ar e
af f ect ed by i t do not par t i ci pat e i n i t s cr eat i on . The quest i on mi ght
be asked as t o why t he l egi sl at ur e i s not used t o per f or m t hi s, i t s
nat ur al f unct i on, i nst ead of a cour t , whose nat ur al f unct i on i s t o
spel l out t he l aw f or t he benef i t of t he par t i es who come t o i t . The
r eady answer i s t hat i t i s not pr act i cal l y or pol i t i cal l y f easi bl e t o
achi eve cer t ai n r ef or ms i n t he l egi sl at ur e and r ecour se i s had t o
t he cour t s as t he avai l abl e al t er nat i ve .

Thi s r ai ses t he second pr obl em i nher ent i n pr ospect i ve over -

r ul i ng. The l egi t i macy whi ch i s per cei ved i n j udi ci al deci si ons,

ao I r el y heavi l y her e on t he di scussi on i n Mi shki n, op. ci t . , f oot not e 48 .
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t hat t ends t o make t hem accept abl e even t o t hose who, do not

l i ke t hei r subst ant i ve cont ent , st ems i n l ar ge par t f r om t hei r mor e
or l ess appar ent " l egal i t y" . I t i s obvi ous t hat f i xi ng on t he est ab-

l i shed l aw t o be appl i ed t o a par t i cul ar case ent ai l s a l ar ge amount

of j udgment i n i nt er pr et at i on, and i nt er pr et at i on t ends t o shade

over i nt o devel opment of t he i mpl i cat i ons of set t l ed pr i nci pl es .

However , t he r ange of al t er nat i ves open t o a cour t i s smal l and

t he r esul t i ng deci si on i s bel i eved t o be t he j udge' s per cept i on of
t he cor r ect r esul t demanded by t he l aw.

Such a qual i t y of l egi t i macy i nher i ng i n t he pr oduct s of an

i nst i t ut i on has a subst ant i al car r y- over ef f ect . I t wi l l be i mput ed

t o deci si ons whi ch ar e not i n f act r eached by t he ki nd of r eason

i ng whi ch f ur ni shes t he basi s f or cont i nued popul ar accept ance

of j udge- made l aw. Needl ess t o say, such an aur a at t achi ng

t o t he l at t er i s a wast i ng qual i t y, one whi ch shoul d be car ef ul l y

conser ved by a pol i t i cal l y ast ut e cour t . Undue concer n of t he

l at t er f or t he quest i on of t he ef f ect i ve dat e f or i t s newl y- enact ed

l aw, f or t he " newness" of what i t i s doi ng, t ends t o f ocus t he

at t ent i on of onl ooker s on t he f r ankl y l egi sl at i ve qual i t y of t he

ki nd of i nnovat i on i n quest i on, r at her t han i t s adj udi cat i ve con-

t ext .

The i ssue of pr ospect i vi t y or not i s a r ecur r i ng one, and an

ext r emel y di f f i cul t one t o r esol ve i n mar gi nal cases . I t cannot be

conf i ned t o i ssues of cl ear over r ul i ng because even new st at ut or y

i nt er pr et at i ons or new common l aw devel opment s, not pr evi ousl y

r ai sed gi ve r i se t o exact l y t he same ki nd of pr obl em. Nor may

a cour t spel l out i n t oo gr eat det ai l t he ki nds of si t uat i ons i n

whi ch changes i n t he l aw wi l l be pr ospect i ve because, i n exact l y

t hese ki nds of cases, t her e wi l l t end t o be a di si ncent i ve t o ad-

ver sar y l i t i gat i on di r ect ed t o t hi s i ssue . Const ant and conf usi ng

ar gument di r ect ed t o t hi s quest i on st r engt hens t he hands of t hose

who at t ack t he i nst i t ut i onal pr opr i et y of j udi ci al act i vi sm. Any

det er i or at i on i n t he degr ee of accept abi l i t y and r espect i n whi ch

t he cour t i s hel d cannot be i sol at ed and conf i ned t o j ust t hese

unnat ur al ki nds of j udi ci al advances . I t wi l l spr ead and i nf ect

t he pr est i ge of t he cour t as a whol e, as wel l as t he l aw i t r epr esent s .

oes t hi s mat t er one mi ght ask? Sur el y t he so- cal l ed symbol i c

i mpact of t he l aw i s pur el y myt hi cal . " Cour t s ar e pol i t i cal bodi es,

wi el di ng aut hor i t at i ve power t o make val ue choi ces f or soci et y,

and t hey shoul d be busy exer ci si ng t hi s power i n t he ser vi ce of

t he r i ght ai ms f or t he communi t y . The sooner t hat mi st aken

t heor i es of j udi ci al passi vi t y ar e exposed as f al l aci ous, t he bet t er .

Judges have subst ant i al di scr et i on avai l abl e t o t hem and pr ospec-

t i ve over r ul i ng i s a usef ul devi ce i n mi ni mi zi ng t he cost s i n usi ng

" For a ver y f or cef ul and ef f ect i ve st at ement of t hi s posi t i on see Mi l l er
and Schef l i n, The Power of t he Supr eme Cour t i n t he Age of t he Posi t i ve
St at e, [ 19671 Duke L. J . 273, 522.
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t hi s di scr et i on i n a f or war d- l ooki ng manner . One shoul d not l et
some hypot het i cal , t enuous, and unpr oved ef f ect s of supposedl y

" unseeml y" l egi sl at i on i nhi bi t j udi ci al pol i cy- maki ng as l ong as
t he l at t er i s i nt el l i gent l y i n f avour of t he r i ght val ues .

I t i s t r ue t hat t he supposed l egi t i macy of j udi ci al deci si on-

maki ng, accr ui ng because of t he popul ar bel i ef i n j udi ci al ad-

her ence t o l aw, i s suf f i ci ent l y specul at i ve t hat we may be scept i cal

about j ust i f yi ng j udi ci al sel f - r est r ai nt on t hi s account al one. Mor e-

over , t he devi ce of pr ospect i ve over r ul i ng does sol ve t he pr obl em

of possi bl e i nnovat i ons i n r el i ance on t he ear l i er est abl i shed l aw,

mor e or l ess . However , t hese ar e onl y a smal l par t of t he l egal

val ues whi ch a sophi st i cat ed t heor y of t he uni que and l i mi t ed r ol e

f or t he j udi ci ar y deems i mpor t ant . The i ssue ear l i er di scussed,

of t he i mpact of pr ospect i ve over r ul i ng on t he qual i t y of adver sar y

par t i ci pat i on i n a di sput e- set t l i ng i nst i t ut i on, r emai ns unsol ved .

Even mor e i mpor t ant , t he r eal r easons why popul ar expect at i ons

af f or d onl y a l i mi t ed scope t o j udi ci al cr eat i vi t y ar e unt ouched

by our scept i ci sm about symbol i c l egi t i macy . A cour t i s a r el a-

t i vel y uni nf or med, unr epr esent at i ve, and unaccount abl e i nst i t ut i on.

I t s chi ef f unct i onal cont r i but i on t o a hi gh qual i t y of l egal de-

vel opment , t he r at i onal el abor at i on of accept ed pr i nci pl es i n con-

cr et e si t uat i ons, depends on a st abl e f r amewor k of l aw i sol at i ng t he

mar gi nal quest i ons on whi ch i t can f ocus . Al l of t hese ar e good

r easons why we shoul d be ver y scept i cal of t he devi ce of pr ospec-

t i ve over r ul i ng as a means of j ust i f yi ng a wi der , undi f f er ent i at ed,

l egi sl at i ve r ol e f or cour t s .

What about t he pr obl em of pr ospect i ve over r ul i ng f r om a

di f f er ent per spect i ve- i n cases of j udi ci al i nnovat i on wi t hi n t he

spher e wher e i t i s l egi t i mat e . For t he ver y r easons why such a

r ol e i s appr opr i at e, sol el y pr ospect i ve appl i cat i on of new r ul es

shoul d r ar el y, i f ever , be necessar y . Judges shoul d be r eady t o

el abor at e basi c pr i nci pl es wi t hi n t he l egal or der even i f t hi s r e-

qui r es t he r ever sal of par t i cul ar r ul es . Remember , t hough, t hat

such cr eat i vi t y shoul d be i ncr ement al , occur r i ng i n a st ep- by- st ep

devel opment , wi t h many i nt i mat i ons of what i s happeni ng and

t he ear l v exposur e of t he under l yi ng val ues so t hat t hei r i mpl i ca-

t i ons may be f or eseen . Subst ant i al j udi ci al changes shoul d be con-

f i ned t o ar eas t hat ar e not t he subj ect of shar p soci al di sput e,

or when t her e can be r easoni ng by anal ogy f r om l egi sl at i ve pol i cy

choi ces wi t hi n t he r el evant l egal f i el d . I f l awyer s know t hat j udges

do concei ve of t he l aw as i n a pr ocess of st r uct ur ed devel opment ,

r at her t han as a set of speci f i c, di scr et e, enact ed r ul es, t hey shoul d

be qui t e capabl e of assessi ng t he wei ght t o be gi ven t o ear l y

j udi ci al pr onouncement s and war ni ng t hei r cl i ent s away f r om

danger ar eas . Rel i ance on such r ul es woul d be r ar e, i t woul d

al most al ways be unr easonabl e and unj ust i f i ed i f i t di d exi st , and
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i t woul d be out wei ghed by t he unf ai r ness of depr i vi ng t he l i t i gat -

i ng " one man l obby" of t he r esul t s a f ai r r eadi ng of t he est abl i shed

pr i nci pl es demands .

I n t he Spanel case" I ment i oned ear l i er , t he cour t j ust i f i ed

i t s over r ul i ng of t he i mmuni t y doct r i ne f or sever al r easons : i t i s

gener al l y r ecogni zed now t hat t he ear l i er r ul e had or i gi nat ed i n a

mi st aken appl i cat i on of an Engl i sh deci si on and t hat any r easons

whi ch mi ght have j ust i f i ed i t no l onger obt ai ned i n an age of

l i abi l i t y i nsur ance ; ear l i er opi ni ons had f r ankl y cr i t i ci zed t he r ul e,

qual i f i ed i t sever el y, and cal l ed f or i t s t ot al r ever sal by t he l egi s-

l at ur e ; t he l egi sl at ur e had r esponded wi t h l i mi t ed r ef or ms evi nci ng

at l east some agr eement wi t h t he pol i cy i n f avour of t or t l i abi l i t y ;

cour t s i n nei ghbour i ng st at e j ur i sdi ct i ons had over r ul ed t he doct r i ne

i n a pat t er n of r ecent deci si ons. I n a l egal syst em wher e a l i mi t ed

power of j udi ci al l aw r ef or m was r ecogni zed, i t woul d not have

t aken much l egal i magi nat i on t o deci de t hat t he i mmuni t y doct r i ne

r est ed on shaky f oundat i ons and t hat a cl i ent seeki ng t o pl an

hi s af f ai r s shoul d be l oat h t o r el y on i t . The r easons why we want

t o pr ot ect pr i vat e expect at i ons about t he l egal qual i t y of t hei r con-

duct do not ext end so f ar as t o saf eguar d t he r i ght of anyone t o

r el y on t he st abi l i t y of t he ext r eme boundar i es of t he l et t er of

pr evi ousl y- st at ed l aw. Thi s i s par t i cul ar l y t r ue when we compar e

t hi s r el i ance i nt er est wi t h t he expect at i on of t he young l i t i gant , or

hi s par ent s, t hat an i nst i t ut i on wi l l st and behi nd i t s negl i gent but

j udgment - pr oof empl oyees. The pol i cy of l egal j ust i ce, t he f ai r

and obj ect i ve appl i cat i on of t he l aw t o t hose wi t h equal posi t i ons

under i t , r equi r es t hat such equal i t y of r esul t be af f or ded t o t hose

ent i t l ed t o a deci si on based on t he under l yi ng pol i ci es and pr i nci -

pl es wi t hi n t he syst em, not t hei r acci dent al st at ement i n pr e-

vi ousl y- announced r ul es .

I n concl usi on, t he pr act i ce of r et r ospect i ve over r ul i ng f ur ni shes

a ki nd of " br i ght - l i ne" t est of t he pr opr i et y of j udi ci al i nnovat i on,

seen f r om t wo poi nt s of vi ew. Can a l i t i gant compl ai n t hat he

coul d be unf ai r l y sur pr i sed by t he appl i cat i on t o hi mof a newr ul e,

one whi ch was not adequat el y and r easonabl y f or eshadowed i n

t he devel opi ng f i el d of l aw whi ch obt ai ned at t he t i me he

act ed? Coul d t he ot her par t y compl ai n t hat pr ospect i ve over r ul i ng

woul d unj ust l y depr i ve hi mof t he benef i t s of a new r ul e whi ch he

coul d f ai r l y expect t o emer ge f r om t he pr ocess of adj udi cat i on,

one he has set i n mot i on as a " one- man l obby" ? I f t he answer t o

t he f i r st of t hese quest i ons i s yes and t o t he second i s no, a cour t

at t empt i ng t o r espect t he l i mi t s of i t s adj udi cat i ve r ol è shoul d l ook

ver y car ef ul l y bef or e i t pl unges ahead.

" Supr a, f oot not e 49.
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VI I I . The Pr obl em of Appl i cat i on of t he Theor y .

Up t o now, t hi s ar t i cl e has been concer ned wi t h t he f or mul at i on

of an appr oach t o t he del i mi t at i on of t he j udi ci al r ol e . Of necessi t y,

such a di scussi on must be car r i ed on at a r at her abst r act l evel . I

have suggest ed t hat t he commi t ment of cour t s t o t he Rul e of Law

i n t hei r own act i vi t i es shoul d be vi sual i zed as t he pur sui t of l egal

val ues, t he adher ence t o l egal pr i nci pl es . I t shoul d be obvi ous

t hat t hi s cannot be t he easy and aut omat i c appl i cat i on of a pr e-

exi st i ng l egal r egi me . Mor eover , I do not cont end t hat pur sui t of

l egal val ues i s an absol ut e pr i nci pl e, t aki ng pr ecedence over al l

conf l i ct i ng subst ant i ve goal s, however compel l i ng t he l at t er may

be . Legal i sm i s a desi r abl e pol i cy, t o be assessed and appl i ed i n t he

l i ght of i t s r el at i ve wei ght i n i ndi vi dual si t uat i ons . I t shoul d not

become an i deol ogy bl i ndi ng i t s adher ent s t o t he l i mi t at i ons i n-

her ent i n t he ver y r easons whi ch j ust i f y i t s accept abi l i t y .

A f r ui t f ul anal ogy i s t hat of j udi ci al sent enci ng . Deci si on-

maki ng her e shoul d, opt i mal l y, be car r i ed out wi t h some under -

st andi ng of t he obj ect i ves sought by t he cr i mi nal l aw syst em. On

t he ot her hand t her e ar e no aut omat i c st andar ds cont r ol l i ng t he

exer ci se of di scr et i on . The r el evant obj ect i ves- i ncapaci t at i on,

det er r ence, r ehabi l i t at i on, r et r i but i on- ar e usual l y expr essed at a

ver y hi gh l evel of abst r act i on . I nt el l i gent pur sui t of t hese obj ec-

t i ves r equi r es t hat we under st and what i s i nvol ved i n each, why

t hey ar e desi r abl e, and what t hei r l i kel y r el evance i s t o cer t ai n

r ecur r i ng ki nds of si t uat i ons .

Somet i mes a par t i cul ar obj ect i ve i s uni mpor t ant . " Somet i mes

al l of t he r el evant obj ect i ves poi nt , cumul at i vel y, i n t he same di -

r ect i on . " Somet i mes i mpor t ant obj ect i ves may conf l i ct and we

must ut i l i ze a st andar d about communi t y pr i or i t i es t oget her wi t h

our j udgment of t he r el at i ve wei ght t he i nst ant f act s have f or each

obj ect i ve . " The t ask of t he j udge i s t o make a r at i onal , al bei t

i nt ui t i ve, assessment and eval uat i on of t he mar gi nal gai ns and

cost s i n di f f er ent sol ut i ons bef or e hi s f i nal sel ect i on of a cour se

of act i on. Judgment must be r at i onal i n t he sense t hat t he j udge

br i ngs t o bear some t heor et i cal and cr i t i cal appr eci at i on of t he

si gni f i cant f act s of t he si t uat i on . Fi nal l y, t hough, i t i s i nt ui t i ve-

i n a sense ar t i st i c- si nce t he cor r ect ness of t he f i nal wei ghi ng

pr ocess may not be open t o obj ect i ve, communi cabl e demonst r a-

t i on .

sa For exampl e, t he r ehabi l i t at i on of a busi nessman convi ct ed of whi t e-

col l ar cr i me : see R. v. Hi nch and Sal anski ( 1968) , 62 W. W. R. 205

( B. C. C. A. ) .
s4

For exampl e, t he need f or pr obat i on and i n- communi t y t r eat ment

of a r espect abl e and psychol ogi cal l y di st ur bed sex of f ender ; cont r a R. v.

Jones ( 1956) . 115 C. C. C. 273 ( Ont . C. A. ) .

' -' For exampl e, t he need f or r ehabi l i t at i on ver sus t he need f or i n-

capaci t at i on f or communi t y saf et y i n R. v . Rober t s ( 1963) , 39 C. R. 1 ( Ont .

C. A. ) .
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I suggest t hat t he t ask of t he j udi ci al i nnovat or i nvol ves much

t he same ki nd of r easoni ng pr ocess . Fi r st , he must assess t he sub-

st ant i ve ar gument f or change and ask hi msel f whet her t he pol i cy

case f or a new r ul e has been made out and, i f i t has, t o what

ext ent . He must t hen t ake r eal i st i c account of t he l egal val ues

descr i bed above, as t hey appl y t o t he i nst ant si t ut at i on, and see

whet her t hey do conf l i ct wi t h t he subst ant i ve val ue and, i f so, t o

what ext ent . Agai n, t he f i nal answer must be r eached t hr ough an

i nt ui t i ve, bal anci ng pr ocess .

I mpl i ci t i n what I have j ust sai d i s t hat t her e ar e si gni f i cant

di f f er ences i n t he i nt er act i on of l egal val ues and t he soci al con-

duct t o whi ch t he syst em r el at es . One of t he t asks of t he t heor y

of j udi ci al deci si on- maki ng i n t he f ut ur e i s t he syst emat i zat i on of

our pr esent , " common sense" under st andi ng of what t hese di f f er -

ences ar e and what our r eact i on t o t hem shoul d be . I have r oom

her e f or onl y a f ew pr el i mi nar y r emar ks, i ndi cat i ng some of t he

r el evant r ef i nement s t hat have been made . "

A ver y i mpor t ant ar ea of di st i nct i on wi t hi n t he l egal syst em

di f f er ent i at es pr i mar y conduct by pr i vat e i ndi vi dual s, r emedi al

conduct by t hese same i ndi vi dual s, and conduct by of f i ci al s and

ot her par t i ci pant s i n gover nment al di sput e- set t l ement , f or i n-

st ance, by adj udi cat i on. These t hr ee di mensi ons of human con-

duct ar e pr ogr essi vel y mor e l i kel y t o have l egal l y- t r ai ned and

knowl edgeabl e i ndi vi dual s i nvol ved . Mor eover , t hey ar e pr ogr es-

si vel y mor e l i kel y t o af f or d t he l ei sur e t o obt ai n a l egal opi ni on

about pr oposed act i ons. I n t hi s sense t he det ai l s of t he l aw ar e

l i kel y t o be mor e r el evant t o t he t hi r d si t uat i on t han t he f i r st .

As r egar ds pr i vat e conduct under t aken wi t hout l egal advi ce, i t i s

pr obabl y mor e i mpor t ant , t hat t he l aw coi nci de wi t h popul ar ex-

pect at i ons t han t hat i t r emai n t echni cal l y cer t ai n .

On t he ot her hand, changes i n t he l egal r ul es wi l l be pr ogr es-

si vel y l ess l i kel y t o i nvol ve i nj ur i ous r el i ance on pr evi ousl y-

est abl i shed pr i nci pl es now sought t o be changed . I n t he case of

pur el y pr i vat e conduct , i t i s much mor e i mpor t ant t hat par t i es be

abl e t o or i ent t hei r conduct i n t he l i ght of shar ed pr i nci pl es t hat

avoi d l egal di sput es . Once t he di sput e has ar i sen, and t he l awyer s

ar e i nvol ved, t he i nt er est i n pr edi ct abi l i t y i s not as gr eat when t he

j udges come t o deci de how t hey shoul d di spose of t he pr obl ems'

" The f ol l owi ng i s based mai nl y on Har t and sacks, op. ci t . , f oot not e

21, pp. 124- 126, adapt ed somewhat f or , my own pur poses .
54 For i nst ance, af t er an acci dent has occur r ed and caused an i nj ur y,

a di sput e ar i ses i n t he f or m of a t or t act i on and t he l awyer s ar e concer ned

f or f ut ur e act i on onl y t o appl y " r emedi al " r ul es, such as t hose det er -

mi ni ng t he ext ent of l i abi l i t y . The l at t er do not have any r eal i nf l uence

on t he conduct of peopl e who have act ed al r eady wi t h or wi t hout r ef er ence

t o t he " pr i mar y" r ul es whi ch def i ne t he basi s of l i abi l i t y ( and whi ch, Y

sur mi se, ar e r ar el y i nf l uent i al i n det er mi ni ng t he act ual cour se of con-

duct ) .
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Fi nal l y, when t he case i s act ual l y i n cour t , and we ar e concer ned
wi t h r ul es t hat det er mi ne t he conduct of t he pr ocess ( f or i nst ance,
hear say r ul es of evi dence) , t her e i s l i t t l e or no val ue i n pr eser v-
i ng out moded r ul es because someone ar gues t hat he may have
r el i ed on t hei r cont i nuance .

Ot her di st i nct i ons may be made wi t hi n t he var i ous di mensi ons
of conduct . As r egar ds r ul es r egul at i ng pr i mar y conduct , some
( such as cr i mi nal l aw) may i nvol ve t he exer ci se of so dr ast i c a
f or m of st at e power t hat we f eel i t vi t al l y i mpor t ant t o gi ve ever y-
one a f ai r chance of avoi di ng i t at t he t i me he act s . " Ot her si t ua-
t i ons may nor mal l y i ncl ude consul t at i on wi t h a l awyer , and a
sequence of r el at i onshi p over t i me, such t hat r el i ance on t echni cal
but cl ear l egal r ul es i s deemed vi t al . " Yet , t he l aw of negl i gence
may r ar el y i nvol ve conduct t aken i n act ual cogni zance of , and
r el i ance on, l egal r ul es . The l egal r egi me may be concer ned
mai nl y wi t h al l ocat i on of a l oss af t er i t has occur r ed i n a way
whi ch f ai r l y accor ds wi t h popul ar expect at i ons i n our soci et y. I n
such a case l egal val ues may pr oper l y t ake second pl ace t o con-
si der at i ons of j ust i ce and soci al pol i cy . "

Of cour se, i t i s f al l aci ous t o bel i eve t hat t he onl y r el evant
" l egal " val ue i s pr edi ct abi l i t y . Equal l y as i mpor t ant may be t he
i nst i t ut i onal needs of t he cour t s, i ncl udi ng bot h pr act i cal pr obl ems
of wor k l oad and t he sense of l egi t i macy t hat i s ext ended t o t hei r
pr oduct s . For i nst ance, i n t he abst r act i t mi ght appear t hat bet t er
subst ant i ve r esul t s wi l l f l ow f r om t he appl i cat i on of a st andar d

r at her t han a r ul e, one whi ch t akes account of al l . t he r el evant
ci r cumst ances i n t he i ndi vi dual case . The di f f i cul t y i s t hat st an-
dar ds may r equi r e a deci si on f r om a cour t much mor e of t en t han
r ul es, whi ch can be sel f - appl i ed by t he par t i es wi t h a gr eat er
accur acy of pr edi ct i on as t o what a cour t woul d do. Hence, i n an
over - al l sense, t he mar gi nal gai ns i n r at i onal i t y f r om a " st andar d" ,
or f r om changi ng r ul es, may be out wei ghed f or soci et y by t he
mar gi nal i ncr ease of t he cost s of of f i ci al set t l ement of di sput es i n
t hi s ar ea .

I n t he same way, t he l egi t i macy of pol i cy- or i ent ed j udi ci al
i nnovat i on i s l i kel y t o var y qui t e r adi cal l y wi t hi n di f f er ent ar eas
of t he l egal syst em. Some quest i ons may ar i se wi t hi n t echni cal
l awyer ' s l aw, wher e t her e i s a wel l - st r uct ur ed set of pr i nci pl es and
r ul es f r omwhi ch a r easoned deci si on can be r eached, and i n whi ch
a new r ul e can f ai r l y be sai d t o be t he neut r al el abor at i on of
shar ed pur poses and expect at i ons wi t hi n t he r el evant par t of

" See t he di scussi ons of t he " voi d f or vagueness" and " st r i ct con-
st r uct i on" r ul es, i n Packer , op . ci t . , f oot not e 28, p. 79 et seq.

" The usual exampl e ci t ed f or t hi s pur pose i s t he l aw of pr oper t y . A
br i l l i ant di scussi on whi ch shoul d shake t hi s dogmat i c assumpt i on i s Hal -
bach, op. ci t . , f oot not e 31 .

" See Keet on, Cr eat i ve Cont i nui t y i n t he Law of Tor t s ( 1962) , 75
Har v . L. Rev . 463 .
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soci et y . " ®n t he ot her hand, an i ssue may come t o cour t i nvol vi ng

ver y compl i cat ed pr obl ems of soci al pol i cy, wher e t he r el evant l aw
t hat i s avai l abl e i s j ust t oo ambi guous and i r r el evant t o poi nt
st r ongl y i n one di r ect i on r at her t han anot her , and wher e j udi ci al
i nnovat i on must i nvol ve t he subor di nat i on of t he deepl y- f el t i n-
t er est s of i mpor t ant gr oups wi t hi n t he soci et y . " The i mpl i cat i ons

of t he l egal and i nst i t ut i onal val ues we shoul d pur sue ar e qui t e

di f f er ent as t he pr obl ems var y al ong a spect r um f r om one of t hese

ext r emes t o t he ot her .

What ought j udges t o do when t hey have anal yzed al ong t hese
l i nes a pr oposed change i n t he l egal syst em? The mood of j udi ci al
t echni que i s apt l y char act er i zed by Ll ewel l yn' s phr ases " t he l aw of
l eeways" or " t he l aw of f i t ness and f l avour " . es What t hi s suggest s
i s t hat t he mai nt enance of l egal val ues i s t o be consi der ed a di s-
t i nct i ve and i ndependent l y- val i d ai m, but not t o be an absol ut el y

over r i di ng pr er ogat i ve. Each - pr obl em i s one wher e di f f er ent sol u-

t i ons wi l l have var yi ng i mpl i cat i ons f or l egal val ues. As Js obvi ous,

f he di f f er ent sol ut i ons pr oposed ( f r om mai nt enance of t he st at us

quo, t hr ough i ncr ement al , moder at e or r adi cal change) al so have .

var yi ng degr ees of war r ant abl e, subst ant i ve val ue . The t ask of

t he j udge i s t o exer ci se hi s j udgment , def ended by a r easoned

opi ni on, as t o whet her t he subst ant i ve gai ns t o be made ar e wor t h

t he var yi ng i nst i t ut i onal cost s. The gr eat er t he anomal y i n t he l aw,

and t he mor e obvi ousl y r i ght and accept abl e t he subst ant i ve sol u-

t i on, t hen t he gr eat er t he degr ee of l egal di sl ocat i on t hat i s j ust i f i ed

( and vi ce ver sa) .

Sever al caveat s ar e i n or der . Some subst ant i ve changes may
not onl y be neut r al as r egar ds l egal val ues but even be posi t i vel y

demanded by t hem ( especi al l y when t he l egal or der i s envi saged
as encompassi ng l egal pr i nci pl es and t enet s, as wel l as st at i c,
speci f i c l egal r ul es) . Second, i t i s al ways t he dut y of a cour t t o
mi ni mi ze t he di sl ocat i on t o l egal val ues i n i t s opi ni on, and t o

mai nt ai n t he l egi t i macy of i t s pr oduct , by r el at i ng what i t i s doi ng
t o t he l egal pr i nci pl es t hat have been est abl i shed bef or e . - Fi nal l y,
I do not suggest subst ant i al gai ns i n soci al pol i cy ( t he end) can

never j ust i f y over r i di ng subst ant i al i nt er est s i n l egal or pr ocedur al
t echni ques ( means) . Pas l ong as what i s bei ng done i s open and

above- boar d, I do not as yet suggest t hat a j udge i s absol ut el y
commi t t ed by hi s of f i ce t o " l egal l y" def ensi bl e r easoni ng . "

et A good exampl e i s t he hear say r ul e whi ch was t he subj ect of t he
deci si on i n Myer s v. D. P. P. , supr a, f oot not e 38 . Thi s was pr eci sel y t he
wr ong pr obl em f or whi ch a l egi sl at ur e was pr ef er abl e t o a cour t .

" An exampl e i s t he di sast r ousl y mi sconcei ved i nt er vent i on of t he House
of - Lor ds i n l abour management conf l i ct i n Rookes v. Bar nar d, [ 1964] 1
Al l E. R. 367. See aso t he di scussi on of t he Her sees case, i nf r a, f oot not e 69 .

" The Common - Law Tr adi t i on ( 1960) , p. 213 et seq .
" Cf . Sar t or i us, The Just i f i cat i on of t he Judi ci al Deci si on ( 1968) ,

78 Et hi cs 171 .
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I X. Two Exampl es .

I n t he concl udi ng por t i on of t hi s ar t i cl e, I wi sh t o deal i n a l i t t l e
mor e dept h wi t h t wo r ecent exampl es of j udi ci al i nnovat i on . One
of t hese, I bel i eve, f al l s wi t hi n t he pr oper scope of j udi ci al
cr eat i vi t y ; t he ot her , out si de . The t wo cases i l l ust r at e t he pr ob-
l emat i c, debat abl e qual i t y of such j udgment s, but al so show how
t he var i ous abst r act t heor i es and pr i nci pl es gai n cont ent when
used i n par t i cul ar si t uat i ons .

The f i r st exampl e i s t he r ecent deci si on of Maki v . Fr el k,

deal i ng wi t h t he t r adi t i onal common l aw r ul e t hat cont r i but or y
negl i gence i s a compl et e bar t o t or t r ecover y by a pl ai nt i f f . The
Appel l at e Cour t f or t he Second Di st r i ct of I l l i noi s abol i shed t he
common l aw r ul e and subst i t ut ed f or i t a mi t i gat ed f or m of com-
par at i ve negl i gence . " The Supr eme Cour t of I l l i noi s, over a vi gor -
ous di ssent , r ever sed t hi s deci si on, hol di ng t hat " such a f ar - r each-
i ng change, i f desi r abl e, shoul d be made by t he l egi sl at ur e r at her
t han by t he cour t "

. "
I woul d ar gue, t o t he cont r ar y, t hat such a

change i s wi t hi n t he pr oper compet ence of a cour t s'
I assume, f or pur poses of t hi s ar gument , t hat compar at i ve

negl i gence i s a r ul e much pr ef er abl e t o t he al l - or - not hi ng t heor y
of cont r i but or y negl i gence . The r eason t hat t hi s i s so i s t he i ncon
si st ency of t he l at t er r ul e wi t h t he mor e gener al pr i nci pl es of t he
basi s of l i abi l i t y wi t hi n t he l aw of t or t s . The assumpt i on of t he
l at t er i s t hat i t i s bot h a necessar y and a suf f i ci ent r eason f or shi f t -
i ng l osses f r om one i ndi vi dual t o anot her t hat t he l at t er has been
at f aul t . Faul t her e means t hat t he def endant has been i n br each
of a st andar d of conduct est abl i shed by soci et y f or t he pr ot ect i on

of ot her s f r om i nj ur y . When someone i s, avoi dabl y, i n br each of
such a st andar d, and has caused i nj ur y t o anot her , i t i s f ai r t hat
t he i nnocent vi ct i m be abl e t o shi f t t he bur den of t he l oss t o t he one
who i s r esponsi bl e f or i t who coul d and shoul d have pr event ed i t
occur r i ng. When t wo i ndi vi dual s have shar ed r esponsi bi l i t y f or t he
occur r ence of a l oss, t he same pr i nci pl es r equi r e t hat t hey shar e
t he bur den i t causes, and i n some r at i onal pr opor t i on t o t hei r
r el at i ve degr ees of r esponsi bi l i t y .

The r est of t he case f or compar at i ve negl i gence consi st s l ar gel y
i n r ef ut i ng t he r at i onal i zat i ons t hat have spr ung up t o j ust i f y a
r ul e of cont r i but or y negl i gence whi ch has al ways suf f er ed f r om a
l ack of adequat e expl anat i on . The i mpor t ant poi nt , t hough, i s t hat

se ( 1966) , 229 N. E . 2d 224 ( I l l . App. 2nd Di st . ) .
cs ( 1968) , 239 N. E . 2d 445 ( I l l . ) .
s ' I have r el i ed heavi l y, al t hough f or my own pur poses, on t he var i ous

pi eces i n Symposi um, Comment s on Maki v. Fr el k ( 1968) , 21 Vand. L.
Rev . 889 .

The case i s used as an i l l ust r at i ve exampl e and I assume, wi t hout
demonst r at i on, many of t he f act ual st at ement s I make . Even i f t hey ar e
i ncor r ect , t hi s changes onl y t he speci f i c concl usi on I dr aw f or t he sub-
st ant i ve pr obl em, not , I bel i eve, t he val i di t y of t he t heor y .
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j udi ci al change, as a subst ant i ve mat t er , i s j ust i f i ed her e by appeal
t o a basi c pr i nci pl e t hat per meat es t he whol e syst em and i n t he

l i ght of whi ch t he exi st i ng speci f i c r ul e i s an i r r at i onal anomal y .

We can ascer t ai n t he exi st ence of a pr i nci pl e t hat f aul t i s t he basi s

of t or t l i abi l i t y and assess i t s wei ght by l ooki ng at t he i nst ances

i n whi ch i t i s ver i f i ed i n t he est abl i shed doct r i nes . I t may be t hat

t hi s pr i nci pl e i s not as yet f ul l y devel oped i n t he l aw or t hat i t i s

pr esent l y bei ng er oded by a t heor y of ent er pr i se l i abi l i t y . I t hi nk

i t i s a f ai r st at ement , t hat cour t s can f i nd suf f i ci ent st abi l i t y i n t he

devel opi ng t or t l aw pr ocess by appeal i ng t o t hi s st andar d and

el abor at i ng i t s l ogi c so as l egi t i mat el y and obj ect i vel y t o el i mi nat e

anomal i es l i ke t he cont r i but or y negl i gence bar .
The f act t hat cour t s can oper at e i n t hi s ar ea by r easoni ng f r om

an est abl i shed consensus i n t he l aw t hat f aul t i s t he basi s of

l i abi l i t y i s a good st ar t i n t he case f or j udi ci al i nnovat i on, but not

suf f i ci ent f or t he concl usi on. However i l l ogi cal at i t s r oot s, a j udge-

made r ul e may have become i mbedded i n t he cent r e of compl i cat ed

set s of doct r i nes whi ch shoul d onl y be changed i n one syst emat i c

l egi sl at i ve r ef or m. Pr i vat e or of f i ci al r el i ance on a cl ear l y st at ed

speci f i c r ul e may have l ed t o pat t er ns of behavi our , or gani zat i onal

st r uct ur es, and so on whi ch j udge- made r ul es cannot and shoul d

not t r y t o change . The l egi sl at ur e may have t aci t l y accept ed t he

r ul e f or a l ong per i od of t i me, conf i r med t hi s by accept i ng i t i n

cer t ai n speci f i c cont ext s, and r ef used t o enact t he ver y changes t he

cour t now pr oposes t o adopt .

What i s t he case f or changes i n t he cont r i but or y negl i gence

r ul e i n f ace of such obj ect i ons? The f i r st obj ect i on ar gues t hat t he

cour t i s not si mpl y r epeal i ng an anachr oni st i c doct r i ne because

somet hi ng must be subst i t ut ed i n i t s pl ace, and t he speci f i c def i ni -

t i on of t he r epl acement i s somet hi ng compl ex i ndeed. The new

r ul e must be ei t her f ul l y pr opor t i onat e t o degr ees of r esponsi bi l i t y,

or oper at e by some f or mul a such as equal r esponsi bi l i t y, or com-

par at i ve negl i gence i f and onl y i f t he def endant was l ess t o bl ame

t han t he pl ai nt i f f . Responsi bi l i t y must be a f unct i on of ei t her f aul t

or cause or a combi nat i on of bot h . Pr obl ems of set - of f , mul t i pl e

def endant s, cont r i but i on bet ween j oi nt def endant s, and so on must

be deal t wi t h . The appl i cat i on of t he r ul e t o cases of i nt ent i onal

mi sconduct , or assumpt i on of r i sk, or guest passenger st at ut es,

and so on must be det er mi ned.

Ther e i s no doubt t hat t he i ssues i nvol ved i n wor ki ng out a

compar at i ve negl i gence r egi me ar e many and compl i cat ed . The

ar gument woul d be t hat t he spor adi c pr ocess of appel l at e l i t i ga-

t i on of t hese i ssues woul d be t oo sl ow, uncer t ai n, and i r r at i onal

a way t o devel op t he syst em. Syst emat i c l egi sl at i ve r evi ew of al l

t hese quest i ons and once- f or - al l adopt i on of a consi st ent scheme

di sposi ng of each of t hem i s t he pr ef er abl e avenue of r ef or m. I n
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t hi s way a gr eat deal of unnecessar y " el uci dat i ng l i t i gat i on" woul d
be avoi ded i n t he devel opment i n t hi s ar ea of t he l aw.

Ther e ar e sever al di f f i cul t i es wi t h t hi s ar gument . I n t he f i r st
pl ace, i t pr oves onl y t hat l egi sl at i ve r ef or m can be bet t er t han t he
j udi ci al var i et y . The t r oubl e i s t hat j udi ci al r ef or m i n t hi s ar ea i s
necessi t at ed by l ack of l egi sl at i ve i ni t i at i ve . Pr oof t hat t he l egi s-
l at ur e can do a bet t er j ob t han t he cour t s does not ent ai l t he con-
cl usi on t hat j udi ci al cr eat i vi t y i s wor se t han t he mai nt enance of
t he st at us quo . Thi s i s subst ant i at ed by t he f act t hat al most i n-
var i abl y l egi sl at ur es, when t hey have enact ed t hi s r ef or m, have
si mpl y adopt ed t he pr i nci pl e of compar at i ve negl i gence and t hen
l ef t i t t o t he cour t s t o el abor at e t he det ai l s. The evi dence does not
i ndi cat e t hey have not done an adequat e j ob her e .

I n f act , f or r easons suggest ed ear l i er , i t i s ver y l i kel y t he
opposi t e concl usi on shoul d be r eached . We must be car ef ul not t o
be over l y r omant i c about t he l egi sl at i ve pr ocess . The ki nds of i n
di vi dual s l i kel y t o be i nvol ved i n dr af t i ng a r ef or m of t hi s ki nd wi l l
pr obabl y be of no hi gher cal i br e t han t he j udges and bar i nvol ved
i n appel l at e l i t i gat i on of t hese pr obl ems . Ther e ar e no esot er i c
pol i cy ar gument s, r equi r i ng consul t at i on wi t h exper t s f r om di f -
f er ent f i el ds or l engt hy f act ual i nvest i gat i ons . The occasi on f or t he
j udi ci al change wi l l be a concr et e di sput e hi gh- l i ght i ng t he r el evant
f act or s i n t he t ype- si t uat i on . The ar gument s f or and agai nst di f -
f er ent sol ut i ons wi l l be f ocused on t he speci f i c i ssue and l i kel y t o
consi der i t i n much gr eat er dept h .

I t i s t r ue t hat a sequence of changes can gi ve r i se t o an
i r r at i onal pat t er n of r ul es when one i ssue i s consi der ed i n i sol at i on

f r om anot her t o whi ch i t i s r el at ed . On t he ot her hand, an i nt el l i
gent doct r i ne of st ar e deci si s, especi al l y one t hat meani ngf ul l y
di st i ngui shes t he r at i o deci dendi and obi t er di ct um i n an opi ni on,
can sol ve most of t hese pr obl ems . The ver y f act t hat t he i ssues
do devel op over t i me gi ves r i se t o a hi gher qual i t y of l aw as many
j udges, l awyer s, and comment at or s can r ef l ect on what a r at i onal
and coher ent pat t er n of l aw demands i n t he ar ea .

What about t he f ur t her obj ect i on, t hat however i r r at i onal and

anachr oni st i c i t may be, t her e i s a subst ant i al r el i ance on t he
speci f i c r ul e by t hose whose conduct i s gover ned by i t , and t hei r
expect at i ons shoul d not be def eat ed . The di scussi on ear l i er of t he
di f f er ent l evel s of behavi our under a l egal syst em i s r el evant her e.
The r ul e r el at i ng t o cont r i but or y negl i gence i s not one t hat has any
si gni f i cance f or " pr i mar y pr i vat e" act i vi t y . When someone dr i ves
hi s car or f ai l s t o shovel hi s wal k, and does so i n br each of nor mal
expect at i ons of r easonabl e behavi our , he does not do so i n r e-

l i ance on a r ul e t hat , i f someone i s i nj ur ed, and t hat vi ct i m was
hi msel f negl i gent , he wi l l not have t o pay t he i nj ur i es i ncur r ed .
( Even i f he di d t hi nk about t hi s, such i s not t he ki nd of r el i ance
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we woul d f eel j ust i f i ed . )

The cont r i but or y negl i gence r ul e i s essent i al l y one r el at i ng t o

r emedi al l aw, t he t or t pr obl em of ext ent of l i abi l i t y, and i nvol ves

t he r el i ance i nt er est s pecul i ar t o t hi s ar ea . Cases t hat have al r eady

been deci ded or set t l ed woul d not be af f ect ed by a change i n t he

r ul es. However , some def endant s who mi ght have set t l ed i f t hey

di d not t hi nk cont r i but or y negl i gence was a def ence may have

gone t o cour t , wi t h i t s at t endant expense, when t hey mi ght ot her -

wi se not have done so . Mor e i mpor t ant , i nsur ance compani es i n

set t l i ng t he pr emi um r at es f or l i abi l i t y i nsur ance, may have r el i ed

on a cer t ai n i nci dence t o t or t r ecover i es under t he ol d r ul e and

f i nd t he l evel r ai sed r et r ospect i vel y by t he change. Such ar gument s

cannot be assessed i n t he abst r act . The exi st ence of a r ul e of l ast

cl ear chance as an except i on t o t he cont r i but or y negl i gence bar ,

and t he pr act i ce of j ur i es wai vi ng pl ai nt i f f s' mi nor negl i gence

or i l l egal l y pr opor t i oni ng negl i gence i n f i xi ng damage awar ds, ar e

f act or s t hat ar e r el evant t o a r eal i st i c appr eci at i on of t he r el i ance

i nt er est . The act ual st at i st i cal pr act i ces of i nsur ance compani es,

t he ext ent t o whi ch t hey t ake account of speci f i c l egal r ul es i n

set t l i ng pr emi ums, t hei r capaci t y t o make adj ust ment s . i n pr emi ums

over t i me t o r ef l ect changes i n a r el at i vel y st abl e but , pr edi ct abl y

evol vi ng syst em of t or t l aw, ar e al l r el evant i n t est i ng t he r el i ance

of t hese t he i nsur er s . " Even i f ei t her or bot h of t hese l egal val ues

do t ur n out , on bal ance, t o have some val i di t y, we must st i l l wei gh

t hei r si gni f i cance as a j ust i f i cat i on f or st i f l i ng change i n t hi s ar ea,

or conf i ni ng t he cour t t o pr ospect i ve over r ul i ng .

A f i nal ar gument mi ght be made t hat t he l egi sl at ur e has ac-

qui esced i n t he l ong- st andi ng common l aw r ul e by f ai l i ng t o over -

t ur n i t and t hat t hi s i s enhanced by i t s r ef usal t o adopt changes

act ual l y pr oposed t o i t . One mi ght ar gue i n t he abst r act t hat l egi s-

l at i ve f ai l ur e t o act , even i t s posi t i ve r ef usal t o act , cannot con-

st i t ut i onal l y l i mi t t he power of t he cour t t o over t ur n i t s own

cr eat i ons especi al l y si nce t he l egi sl at ur e, i f i t f eel s st r ongl y enough,

can r ever se t he j udi ci al r ef or m. Mor e r eal i st i cal l y, we can l ook

at t he way a l egi sl at i ve body r eact s t o t hi s ki nd of i ssue .

®n t he one hand, we have a r at her di f f use i nt er est i n a t ech-

ni cal l egal r ul e whi ch adver sel y af f ect s unr el at ed i ndi vi dual s, and

bef or e t hey ar e moved t o do anyt hi ng about i t . ®n t he ot her si de,

t her e i s a power f ul l obby f or t he nar r ow i nt er est i n pr eser vi ng a

l egal r ul e whi ch keeps i nsur ance pr emi ums down t o a mor e accep-

t abl e l evel . The di sput e i s not of t he t ype t hat wi l l f unct i on i n an

el ect i on pr ogr amme or over whi ch a pol i t i cal par t y or gover n-

ment wi l l spend much t i me or ener gy f i ght i ng. Legi sl at i ve change,

i f i t i s l i kel y t o come, wi l l be pr i mar i l y mot i vat ed by t he same

cs As t o whi ch see Mor r i s, Ent er pr i se Li abi l i t y and t he Act uar i al Pr o-
cess : The I nsi gni f i cance of For esi ght ( 1961) , 70 Yal e L. J. 554 and Peck,
op. ci t . , f oot not e 12,
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nar r ow st r at a of bench, bar l egal wr i t er s, and so on who par t i ci -
pat e i n j udi ci al r ef or m, f unct i oni ng her e t hr ough l aw r ef or m com-
mi ssi ons, bar associ at i ons, i nf or mal consul t at i ons wi t h t he At -
t or ney Gener al ' s Depar t ment .

Thi s may be pr eci sel y t he ki nd of i ssue wher e consi der at i ons
of i nst i t ut i onal j ust i ce r equi r e t he i sol at i on of compet i ng i nt er est s
as one- man l obbi es i n an adver sar y pr ocess, i n a mor e or l ess equal
appeal t o est abl i shed pr i nci pl es wi t hi n t he l egal syst em, aski ng t hat
t he f ai r i mpl i cat i ons of t hi s syst em det er mi ne t he r ul e t hat shoul d
obt ai n i n t he par t i cul ar cont ext . I t i s not , per haps, i nconsi st ent
wi t h t he val ues of democr acy t hat , i n some cases at l east , i n-
di vi dual s shoul d pr evai l onl y t hr ough t he f or ce of t hei r ar gument s,
not t hr ough t he pol i t i cal power t hey r epr esent .

A cont r ast i ng case, one t hat I woul d ar gue f al l s on t he ot her
si de of t he l i ne del i mi t i ng j udi ci al cr eat i vi t y, i s t he Ont ar i o Cour t
of Appeal deci si on i n Her sees of Woodst ock v . Gol dst ei n . " I n t hi s
case t he cour t est abl i shed t he r ul e t hat secondar y pi cket i ng i s i l -
l egal per se, under t he common l aw. The pr obl em i s somewhat
di f f er ent f r om t hat of Maki v . Fr el k, " because her e t her e was no
cl ear and l ong- est abl i shed r ul e i n Ont ar i o t hat secondar y pi cket i ng
was l egal l y per mi t t ed . St i l l , i t was a f ai r i nf er ence f r omt he aut hor i -
t i es accept ed as bi ndi ng up t o t hen t hat t her e was not hi ng pecul i ar
about t hi s f or m of uni on pr essur e whi ch at t r act ed l egal l i abi l i t y. "
None of t he t or t s hi t her t o used t o l i mi t uni on conduct pr oper l y
appl i ed t o t he f act s i n t he case . Al t hough not unambi guousl y a
case of j udi ci al over r ul i ng of est abl i shed doct r i ne, t he case was
cl ear l y a j udi ci al i nnovat i on . "

111 [ 19631, 2 O. R. 81

	

( Ont . C. A. ) .
' ° Supr a, f oot not e 65 .
' 1 The ear l i er cases ar e anal ysed i n Car r ot her s, Secondar y Pi cket i ng

( 1962) , 40 Can. Bar Rev. 57.
" That t he cour t r ecogni zed t hi s f act i s per haps shown by t hi s st at e-

ment of Mr . Just i ce Ayl eswor t h : " But even assumi ng t hat t he pi cket i ng
car r i ed on by t he r espondent s was l awf ul i n t he sense t hat i t was mer el y
peacef ul pi cket i ng f or t he pur pose onl y of communi cat i ne i nf or mat i on, I
t hi nk i t shoul d be r est r ai ned. Appel ant has a r i ght l awf ul l y t o engage i n
i t s busi ness of r et ai l i ng mer chandi se t o t he publ i c . I n t he Ci t y of Wood-
st ock wher e t hat busi ness i s bei ng car r i ed on, t he pi cket i ng f or t he r easons
al r eady st at ed, has caused or i s l i kel y t o cause damage t o t he appel l ant .
Ther ef or e, t he r i ght , i f t her e be such a r i ght , of t he r espondent s t o engage
i n secondar y pi cket i ng of appel l ant ' s pr emi ses must gi ve way t o appel l ant s
r i ght t o t r ade ; t he f or mer , assumi ng i t t o be a l egal r i ght , i s exer ci sed f or
t he benef i t of a par t i cul ar cl ass onl y whi l e t he l at t er i s a r i ght f ar mor e
f undament al and of f ar gr eat er i mpor t ance, i n my vi ew, as one whi ch i n i t s
exer ci se af f ect s and i s f or t he benef i t of t he communi t y at l ar ge . I f t he
l aw i s t o ser ve i t s pur pose t hen i n ci vi l mat t er s j ust as i n mat t er s wi t hi n
t he r eal m of t he cr i mi nal l aw, t he i nt er est s of t he communi t y at l ar ge
must be hel d t o t r anscend t hose of t he i ndi vi dual or a par t i cul ar gr oup of
i ndi vi dual s. I have been unabl e t o f i nd cl ear and unequi vocal pr ecedent f or
t hi s pr i nci pl e i n any of t he numer ous deci si ons at al l r el evant t o t he ques-
t i on, t o be f ound anyher e i n Canada . . . .

Despi t e, however , t he i ncl usi on i n t hese cases of secondar y pi cket i ng of
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Anot her di f f er ent i at i ng f act or i n t hi s case, i n my opi ni on, i s

t hat t he subst ant i ve r ul e adopt ed i s undesi r abl e. Thi s i s not t he

t i me . or pl ace t o debat e t he mer i t s of such uni on conduct .

Some i ndi cat i on of t he compl exi t y of t he pr obl em can be

gl eaned f r om t he cont r ast i ng Tr ee Fr ui t s deci si on of t he Supr eme

Cour t of t he Uni t ed St at es . " Thi s case, i n al most an exact l y anal o-

gous si t uat i on, hel d t hat a l egi sl at i ve pr ovi si on r egul at i ng second-

ar y pi cket i ng must have a st r ai ned except i on r ead i nt o i t t o l egal i ze

t he uni on pi cket i ng because i t may wel l have been an exer ci se of

i nst i t ut i onal l y- pr ot ect ed f r eedom of speech. Secondar y pr essur es

can onl y be l i mi t ed by cl ose at t ent i on t o such var yi ng f act or s as

t he obj ect of t he appeal - consumer s or empl oyees, t he t act i c

sel ect ed- pi cket i ng, hand- bi l l i ng, boycot t , t he r el at i onshi p of t he

secondar y empl oyer t o t he pr i mar y empl oyer , t he r ul es r el at i ng

t o cont i nuance of oper at i ons at t he pr i mar y pl ant dur i ng a l awf ul

st r i ke, and so on. I t i s hi ghl y unl i kel y, gi ven t he pr esent st at e of

col l ect i ve bar gai ni ng l egi sl at i on, t hat any bl anket pr ohi bi t i on of

secondar y pr essur es can be j ust i f i ed . I t i s cer t ai nl y t r ue t hat t he

Cour t of Appeal di d not begi n t o make, di d not even see t he

necessi t y of maki ng, any such j ust i f i cat i on .

The ar gument I wi sh t o make, t hough, i s t hat even i f t he cour t

had been pr epar ed t o adopt a set of r ul es whi ch I f eel deal ade-

quat el y wi t h t he i ssues and i nt er est s i nvol ved i n secondar y pi cket

i ng, i t woul d have been i nappr opr i at e on t hei r par t t o est abl i sh

t hese r ul es i n our soci et y . I t woul d have ser i ousl y of f ended agai nst

cer t ai n of t he i mpor t ant l egal val ues whi ch I have out l i ned ear l i er

and whi ch wer e al so i nvol ved i n t he Maki v. Fr el k pr obl em. '

One such val ue whi ch was not i nf r i nged by t he deci si on, des-

pi t e i t s r et r ospect i ve appl i cat i on, was t he val ue of r el i abl e, r eckon-

abl e r ul es gover ni ng pr i or conduct . Theor et i cal l y i t mi ght be sai d

t hat t hi s i s a cl assi c case of unf ai r ness, si nce a per son i s made

l i abl e i n t or t t o anot her f or engagi ng i n conduct at a t i me when

he t hought i t l egal ( and t he uni on may wel l have consul t ed coun-

sel ) and t her e was no good r eason t o bel i eve i t was ser i ousl y out

of l i ne wi t h t he communi t y' s st andar ds of behavi our . ' Real i st i -

cal l y, t hhough, t her e i s no such i nf r i ngement on t he r el i ance i nt er est

t he unl awf ul el ement s I have ment i oned, I deduce t her ef r om a t r end t owar d
i f not a posi t i ve st at ement of t he pr i nci pl e I have enunci at ed. . . . " Supr a,

f oot not e 69, at pp. 86- 87 .
73 N. L . R. B . v . Fr ui t and Veget abl e Packer s ( 1964) , 377 U. S . 68, 84 S. Ct .

1063 . The best di scussi on of secondar y pi cket i ng i s Lesni ck, The Gr avamen
of t he Secondar y Boycot t ( 1962) , 62 Col . L. Rev. 1363 .

' 4 I have r el i ed f or much of what f ol l ows on a Comment on t he Her sees
case by my col l eague, Har r y Ar t hur s, i n ( 1963) , 41 Can. Bar Rev. 573 .

' s By cont r ast wi t h t he si t uat i on whi ch was t he subj ect of a r eal i nno-
vat i on i n t or t doct r i ne i n Hedl ey Byr ne v. Hel l er , ( 19631 2 Al l E. R. 575 . A
ver y si gni f i cant di scussi on of j udi ci al cr eat i vi t y i n t he cont ext of t hi s case i s
St evens, Hedl ey Byr ne v. Hel l er , Judi ci al Cr eat i vi t y and Doct r i nal Possi -
bi l i t y ( 1964) , 27 Mod. L. Rev. 121 .
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of t he pi cket er s si nce t he new r ul e was not used f or pur poses of a

t or t sui t f or damages but r at her as t he basi s f or a f or war d- l ooki ng

i nj unct i on agai nst l i ke f ut ur e conduct .

Nor i s t he deci si on l i kel y t o endanger t he ef f i ci ent pr i vat e

set t l ement of cases, or t he or der l y di sposi t i on of l i t i gat i on, by en-

cour agi ng l awyer s t o ask f or whol esal e j udi ci al changes of ot her

accept ed l egal posi t i ons, ei t her i n t he l abour f i el d or el sewher e.

Ther e wer e r el at i vel y f ew ar eas of uni on economi c pr essur es l ef t

uncont r ol l ed af t er t hi s deci si on, i n a way subst ant i al l y out of l i ne

wi t h i t s pol i cy . Mor eover t he f act t hat i t occur r ed i n t he cont ext of

l abour r el at i ons seems t o have been suf f i ci ent r eason f or bot h

l awyer s and j udges t o consi der i t somewhat an aber r at i on i n t he

Canadi an j udi ci ar y' s unt hi nki ng adher ence t o st ar e deci si s . I n any

event , no gr eat r ush t o t he Ont ar i o cour t s f or j udi ci al r ef or m has

been evi dent si nce t he opi ni on was publ i shed .

Ther e ar e t hr ee ot her r easons f or j udi ci al r est r ai nt whi ch ar e

i nf r i nged by t hi s ki nd of devel opment . Al l of t hem ar e t i ed t o t he

f act t hat t her e was avai l abl e t o t he cour t no est abl i shed l egal pat

t er n of pr i nci pl e r egul at i ng economi c conf l i ct i n col l ect i ve bar -

gai ni ng. Ther e was no consensus- wi t hi n t he r el evant communi t y

concer ni ng t he appr opr i at e st andar ds f r om whi ch a cour t mi ght

r eason wi t h r el at i ve obj ect i vi t y and assur ance t o t he appr opr i at e

r ul e f or t he speci f i c t ype- si t uat i on .

On t he one hand . f r ee col l ect i ve bar gai ni ng seems t o r equi r e,

as a l ogi cal concomi t ant , an ef f ect i ve st r i ke or l ockout as t he ul t i -

mat e t act i c i n i mpl ement i ng a par t y' s bar gai ni ng posi t i on . Second-

ar y pi cket i ng i s a t act i c whi ch i s an ai d t o t he ef f ect i ve pr osecut i on

of a st r i ke by a uni on . On t he ot her hand, i t appear s t o wi den

undul y t he boundar i es of t he conf l i ct beyond t he pr i mar y par t i es

t o t he di sput e, and t o i nvol ve i nj ur y t o i nnocent t hi r d par t i es . Yet

t he empl oyer has enl i st ed t he ai d of ot her s- subst i t ut e empl oyees

- i n f r ust r at i ng t he pr i mar y st r i ke . The secondar y empl oyer i s

hel pi ng i n t hi s endeavour by cont i nui ng t o do busi ness wi t h hi m, t o

suppl y goods or ser vi ces, or t o t r anspor t or sel l hi s f i ni shed pr od-

uct s . I t may not be l egi t i mat e f or t he uni on t o enl i st t he ai d of

t hi r d par t i es, ei t her consumer s or ot her empl oyees, t o wage a mor e

equal cont est agai nst an empl oyer who mai nt ai ns hi s oper at i ons .

The secondar y empl oyer may be i nj ur ed i n t hi s endeavour , but

per haps he i s not i nnocent and uni nvol ved i f he per si st s i n doi ng

busi ness wi t h t he st r uck empl oyer . I n any event , i t cer t ai nl y can-

not be t he pol i cy of col l ect i ve bar gai ni ng l aw t o i nsul at e t hi r d

par t i es f r om har mf ul ef f ect s of l awf ul st r i kes, as i s obvi ous f r om

a case wher e a pr i mar y st r i ke i s successf ul by i t sel f i n shut t i ng

down t he pr i mar y oper at i on .

Agai n I do not mean t o asser t t hat a case cannot be made f or

dr awi ng some l i nes l i mi t i ng t he ar ea of col l ect i ve bar gai ni ng con-
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f l i ct and t act i cs . I do say t hat t her e i s no consensus i n our l aw or

soci et y concer ni ng t he st andar ds whi ch j ust i f y dr awi ng t he l i nes

i n one pl ace r at her t han anot her . The f act or s t hat ar e r el evant

i ncl ude an est i mat i on of t he r el at i ve bar gai ni ng power of uni ons

and empl oyer s, t he desi r abi l i t y of al l owi ng an empl oyer t o cont i nue

oper at i ons dur i ng a l egal st r i ke, t he r el at i ve si gni f i cance of appeal s

t o consumer s or ot her empl oyees, t he l egi t i macy of t he pat t er n

of uni on demands and empl oyer r esponses t her et o, t he uni t y of

i nt er est , i f any, bet ween pr i mar y and secondar y empl oyer s, t he

necessi t y f or speci al r ul es f or i ndust r i es such as const r uct i on or

t he gar ment t r ade, and t he pecul i ar . i mpor t ance of t r anspor t at i on

uni ons i mpl ement i ng " hot car go' . ' pol i ci es .

Pas t o some of t hese f act or s, t he exper t f act ual knowl edge

whi ch, i s avai l abl e i s not shar ed by cour t s and cannot be sat i s-

f act or i l y br ought t o t hei r at t ent i on t hr ough t he adj udi cat i ve pr o

cess . To gi ve a mi ni mal r at i onal basi s t o a pat t er n of l egal cont r ol ,

t he ki nds of st udi es whi ch can be made t hr ough t ask f or ces, l egi s-

l at i ve i nqui r i es, and so on ar e necessar y. I t i s t r ue t hat adj udi ca-

t i ve devel opment of t he r ul es may be necessar y f or mar gi nal pr ob-

l ems whi ch cannot be f or eseen by t he l egi sl at ur e . However , t hi s

act i vi t y, whi ch i s mor e appr opr i at e f or an exper t speci al i zed ad-

mi ni st r at i ve agency t han a gener al i st cour t , can onl y f ol l ow l egi s-

l at i ve act i vi t y whi ch l ays down some syst emat i c pol i cy f or t he

ar ea, and f or t hi s pol i cy t her e must be a mor e i nf or med basi s t han

can be gai ned i n adj udi cat i on.

Many of t hese f act or s, t hough, do not t ur n so much on f act ual

knowl edge as on deepl y- f el t at t i t udes about uni ons, busi ness, eco-

nomi c conf l i ct , di st r i but i on of i ncome, i nf l at i on, and so on . The

l egi sl at i ve pr ocess i s t he appr opr i at e vehi cl e f or r egi st er i ng t hese

var yi ng sent i ment s, wei ghi ng t he st r engt h ' and accept ance of com-

pet i ng i nt er est s i n t he soci et y, , wor ki ng out compr omi ses of posi -

t i on whi ch ar e not r eadi l y def ensi bl e i n t er ms of r at i onal pr i nci pl e,

and pr oduci ng a l egal scheme whi ch i s mor e or l ess accept abl e

because i t s pr ocess of adopt i on i s per cei ved t o be l egi t i mat e.

Judi ci al i nnovat i on, on t he . cont r ar y, i s not onl y i nadequat el y

suppor t ed by f act ual st udi es and t heor et i cal exami nat i on of t he

pr obl em, i t i s i ncapabl e of pr oduci ng an adequat el y pol i t i cal

sol ut i on f or an emi nent l y pol i t i cal pr obl em. Judges dr awn f r om

a nar r ow st r at um of soci et y, havi ng under gone . an even mor e

nar r owi ng soci al i zat i on i n l aw, and i nsul at ed f r om popul ar pr es-

sur e whi l e on t he bench, must necessar i l y be i nsensi t i ve t o t hese

wi del y var yi ng at t i t udes t o t he pr obl em. Because j udges must ,

convent i onal l y, pr oduce a r ul e t o sol ve a pr obl em, and must t r y t o

j ust i f y t hi s r ul e i n t er ms of a br oader pr i nci pl e, t he r esul t wi l l be

an at t empt ed sol ut i on t o t he pr obl emwhi ch does not . r epr esent an

" i l l ogi cal " compr omi se of gr oup i nt er est s. The r ul e must subst an-



46

	

THE CANADI AN BAR REVI EW

	

[ VOL . XLVHI

t i al l y f avour one i nt er est i n a cont i nui ng economi c st r uggl e . I t i s
i mposed on t he ot her si de wi t h t he f or ce of l aw wi t hout t he l at t er
havi ng any r eal consul t at i on or par t i ci pat i on i n t he cour se of i t s
cr eat i on and i mposed by an unr epr esent at i ve body whi ch f eel s no
obl i gat i on t o be r esponsi ve t o an i mpor t ant segment of t he soci et y .
The r esul t can onl y be a deni al of any l egi t i macy t o t he r ul es
whi ch have been cr eat ed and an er osi on i n t he posi t i on of t he body
whi ch cr eat es t hem.

' s

Concl usi on

Thi s st udy has been concer ned wi t h one f acet of t he gener al ques-
t i on, how does a j udge j ust i f y a j udi ci al deci si on? I have ar gued
t hat a j udge need not conf i ne hi msel f t o t he appl i cat i on of l egal
r ul es and t hat i t i s not onl y l egi t i mat e, but desi r abl e t hat he t ake
a wi der vi ew of hi s r ol e i n t he devel opi ng l egal syst em. However ,
hi s cr eat i ve, i nnovat i ve f unct i on must be car r i ed on wi t h some
sense of , and def er ence t o, t he l egal and i nst i t ut i onal val ues whi ch
ar e associ at ed wi t h hi s di st i nct i ve posi t i on wi t hi n t he l egal pr ocess .

The meshi ng of t hese somet i mes compet i ng, somet i mes concur r ent ,
goal s can best be achi eved by a j udi ci al phi l osophy whi ch gi ves
pr i mar y emphasi s t o pr i nci pl e r at her t han speci f i c r ul e, but whi ch
r equi r es t hat ext r a- l egal , pol i cy, or val ue consi der at i ons be r ef l ect ed
i n l egal pr i nci pl e bef or e t hey become det er mi nat i ve i n a j udi ci al
deci si on .

' s Somet hi ng whi ch I t hi nk i t f ai r t o say- has occur r ed i n t he st at us of
t he j udi ci ar y i n t he eyes of much of t he l abour movement .
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