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%% giews of payment systems competition
have evolved during the past genera-
% tion. When automated teller
machine (ATM) networks were first
created in the 1970s, policymakers consid-
ered two models for these emerging
networks: (1) a monopoly/public utility
network model, with open access
obligations and {potentially)} some
form of regulation or (2) a competing
nerwork model, with numerous networks
competing in a lightly regulated
environment. This article describes how
these visions of network competition have
evalved. Even though the network
competition model was chosen in the
1970s, because of a history of nonenforce-
ment by antitrust agencies and regulators,
it appears that by the close of this century
the monopely/public utility model may be
victorious. This article describes how that
change occurred and considers whether it
Is appropriate.

The first section of the article
describes general trends in antitrust
enforcement affecting payment systems
networks since the 1970s. The next

section examines the framework applied to
antitrust analysis of ATM network mergers
and is followed by a section applying this
analysis to two recent ATM network
mergers. The article examines how the
monopoly/public utlity model appears

to have prevailed in the ATM network
merger context,

THE SEARCH FOR PAYMNENT
EYESTENE COMPETITTION:
TRENDS W ENFORCEMENT

ment systems arose, Congress perceived
the need to address the creation of these
systems in a single forum, and created the
National Commission on Electronic Funds
Transfer (NCEFT). The Antitrust Division
of the Department of Justice (the division)
played an imporiant role in informing the
NCETT whether and in what form
competition could arise in the newly
formed networks.

One important question addressed by
the NCEFT was whether these networks
would be natural monopolies because of
the substantial processing efficiencies
involved. At the time, some commentators
argued that, because a single network
could serve all ATMs at lower cost, these
networks were natural monopolies. Based
ott that conclusion, they argued that the
networks should be open, that is,
compelled to share their facilities with all
financial institudons in a given area.

In proceedings before the NCEFT, the
antitrust division opposed the concept of
mandatory sharing, in particular because it
would deter the incentives to create com-
peting networks.! The NCEFT adopted
the divisions view. It observed that
mandatory sharing “would inevitably
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result in fewer competitors... . Maximum
competition usually spells rapid
technological improvement and lower
prices to consumers.” Thus the commis-
sion expressly rejected any sharing
requirement, hased on its assessment that
there was potential for the creation of a
number of competing networks.’

The division continued o advocate
its vision of network competition in a
number of forums. It actively opposed
the adoption of state sharing statutes’
The division argued that mandatory
sharing would undermine the incentive to
create networks in the first place by
creating a [ree rider problem. That is, if
the creator of a network knew it would
have to share ownership with others and
share the fruits of its efforts after the
network suceeeded, it might be deterred
from creating the network in the first
place. Moreover, the division suggested
that mandatory sharing would lead to the
formation of monopoly networks.

Despite the division’s intervention,
many siates adopted various forms of
mandatory sharing. Since these laws
require a network to admit any bank as a
member, they dampened the opportunity
for intersystem competition. More recent
economic analysis of these sharing Jaws
suggesls that the division was correct in
suggesting that mandatory sharing would
not serve the interests of consumers, In
those states with mandatory sharing laws,
output in terms of ATM deployment and
card usage is less than in those states that
do not require sharing.’

in the 1970s, scores of ATM networks
were created. When these networks
appeared to interfere with the potential for
network competition, for example, by
being too large or overinclusive, the
division raised concerns and threatened
enforcement action. In 1977, the division
issued a business review letter refusing 1o
clear a proposed statewide electronic funds
transfer {EFT) network in Nebraska,
primarily because of the proposed
venture’s all-inclusive nature.® At the time
of the letter, the proposed netwaork
comprised 66 percent of the commercial

banks in the state, which collectively
accounted for 86 percent of deposits. The
network attempted to justify its size based
on the amount of capital required, the
degree of risk, and the economies of scale
involved in operating an EFT system. The
division concluded that these efficiencies
did not necessarily justily the all-inclusive
nature of the proposed network.” Because
of the division’s action, competing
networks were created in Nebraska,

and other networks avoided becoming
over-inclusive.

In the 1980s, the division basically
disappeared from the enforcement radar
in payment systems. The lack of erdorce-
ment, especially in the merger area, was
based on the recognition that there were
efficiencies from the consolidation of ATM
networks. Charles Rule, former assistant
attorney general of the Antitrust Division,
discussed this factor in a 1985 speech.
Rule stated that the division was focusing
mote on the economies of uhiquity and the
resulting consumer benefits achievable
by widespread sharing of ATMs. Rule
observed that the consolidation of ATM
networks benefits consumers by, among
other things, increasing the available ATMs
in a single network; similarly, increasing
the number of cardholders tends to
increase the deployment of ATMs. Thus
Rule indicated that the division would not
challenge the creation or merger of shared
ATM nerworks based on size alone.®

Unsurprisingly, the division did not
challenge, or even apparently investigate,
any ATM mergers during the 1980s. The
Federal Reserve Board approved every
ATM merger before it because it viewed
the ATM network as primarily a system of
cemputers and consequently focused
almost exclusively on the networks’

“back office” operations when approving
these mergers.”

Perhaps the most notable merger was
the 1988 acquisition of the Cashstream
network by the MAC network in 1988
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two mid-Atlantic networks which
competed in Pennsylvania and New Jersey.
The division did not challenge the merger.
Rather, the merger was the subject of a pri-
vate antitrust challenge brought by The
Treasurer, a competing ATM network. A
district court rejected this challenge in The
Treasurer; Inc. v. Philadelphia National Bank.
The court adopted an approach similar to
the Board’s—that the relevant market
included anyone capable of providing
compuier processing and that market was
unconcentrated. MAC continued to
acquire almost all of its neighboring
networks, ultimately securing a dominant
position in Pennsylvania and many
adjoining states.

PULSE business review. The one
matter that forced the division to confront
intersystem competition was a business
review request submitted by the PULSE
ATM network in 1983, At the time
there was aggressive competition in Texas
between two similar sized networks:
PULSE and MPACT. MPACT, in particular,
competed through an incentive price
program. First Texas Savings and Loan,
a member of MPACT, sought to jein
PULSE, and PULSE declined.
PULSE was faced with a peculiar
quandary posed by the antitrust laws.
1f PULSE refused to admit the bank,
First Texas could claim that its exclusion
from PULSE constitated an illegal
group boycott and it could seek treble
damages in a private antitrust suit."™ If
PULSE admitted First Texas, this would
create a de facto merger with MPACT,
and PULSE might face a government
antitrust challenge because the network
had become too large and the merger
eliminated intersystem competition."
Faced with this dilemma, PULSE
sought a business review from the
division. PULSE posed three alternatives
1o the division: (1} admitting First
Fexas, (2) generally admitting members
of competing networks; or (3) implementing
an anti-duality rule, that would prohibit
meimbership to members of competing
networks.

The division addressed only the first
alternative, saying that at the time,
admitting First Texas would not pose an
antitrust violation, The division noted
that the incremental consumer convenience
that would result from admitting Firse
Texas appeared to outweigh the loss of
rivalry that might occur berween the two
competing networks.”? The other two
alternatives were not addressed because
they were not censidered ripe for review,
Faced with the lack of support from the
division and the potential of a private
antitrust suit, PULSE admited First Texas.
The impact on intersystem competition
was immediate; within six months of the
business review letler, practically every
MPACT member joined PULSE. MPACT
eliminated its incentive pricing. There was
a similar effect on consumers, as several
banks increased their consumer lees.

The Stoles intervene—The Enkes
{ase

Because of the division’s inaciion,
atiention to intersystem competition issues
seemed dormant and ATM network
consolidation seemed uncontroversial.
This trend changed in the late 19803 with
the challenge by state attorneys general
(the states) to the formation of the Entree
national point of sale (POS) joint venture
between VISA and MasterCard.” At the
time, POS was in its infancy and was per-
ceived as a competing {and perhaps
superior} technology to ATM networks
and credit cards. VISA and MasterCard
had informed the division of the formation
of Entree, but no enforcement action
was taken.

The states alleged that VISA and
MasterCard violated the antitrust laws
through the formation of the Entree POS
debit program, their respective acquisitions
of interests in PLUS and CIRRUS (the
national ATM networks), and VISAS acqui-
sition of Interlink, a California POS
network, The states alleged that by
forming Entree and acquiring the ATM
networks, VISA and MasterCard sought to
retard the development of on-line POS
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debit, a payment system they feared would
compete with and erode the profitability of
credit cards. Entree, the states alleged, was
a combination of the five most likely
entrants into the POS market. The states
further alleged that as part of the joirt ven-
ture, MasterCard and VISA had agreed not
to introduce their own separate systems 1o
compete with Entree. As part of their alle-
gations, the states challenged provisions in
the Entree agreement that limited its mem-
bership to banks that were members of
both associations, thereby excluding
nonbanks such as Sears/Discover Card and
American Express.

The complaint sought divestiture of
CIRRUS (by MasterCard) and PLUS and
Interlink (ry VISA). as well as an
injunction against the implementation of
Entree. In 1090, VISA and MasterCard
agreed to abandon the Entree joint
venture.” VISA kept its ownership of
Interlink, and both card associations were
permitted to keep their interests in the
rational ATM networks.

Although arguments about the
economics of ubiquity may have been per-
suasive in other contexts, they did not
persuade the state attorneys general
involved in the Entree case. One could
argue that a single national POS network
would have offered the opportunity for
greater customer convenience by putting
all of the POS terminals in a single
network. Similarly, aggregating all of the
cardholders in a single network may have
persuaded merchants to use the new POS
network. A single network may have fos-
tered development of the new technology.
But these arguments were unavailing. The
states recognized that even if a single net-
work might present some of these
efficiencies, they were outweighed by the
potential loss of competition between
competing POS networks.

Five years after the settlement it
appears that the states’ assessment was
correct. After the settlement, VISA and
MasterCard created their own independent
PQOS programs (Interlink and Maestro,
respectively). In response to the concerns
of the states, each of the national POS net-

works adopted anti-duality rules, which
prevent any bank member from belonging
to a competing network. Competition
between the networks, in terms of product
promotion, product development, and
pricing, has been aggressive and far more
significant than that in the credit card
market, where duality is permitted.’®

Each of the networks has competed
vigorously to sign up both banks and mer-
chants, Both networks have adopted
different switch and interchange fees, to
make more attractive packages for
consumers.” The fees charged by the net-
works, including interchange fees, are far
less than those charged by credit card
networks.” Interlink charged additional
annuai card service fees and merchant
location fees. When Maestro entered, it
did not charge these fees. Of particular
significance, Interlink initially charged a
transaction service fee of $0.02 for every
transaction conducted by an Interlink
cardholder at an Interlink terminal even if
the transaction was actually processed
through a regional network (in other
words, if the bank attempted 1o bypass the
interlink network). Maestro entered
without such a bypass fee, and its entry
forced Interlink to eliminate the fee.

In April 1994, Maestro sought to elim-
inate its anti-duality rule to permit issuer
duality. After considering the proposal for
several months, the states rejected it in
December 1994, The states observed that
both networks were competing aggressively
and that the networks appeared 1o be
thriving in terms of transaction volumes
and merchant participation. Moreover,
unlike other payment system markets,
competition from nonbanking participants,
such as Discover Card or American
Express, was unlikely because debit card
services are necessarily linked to a
financial institution’s demand deposit
account. Most important was the states’
concern that eliminating Maestro's anti-
duality rule “would bring to an end the
aggressive intersystem competition
between the ewo bankceard associations” in
the POS market. Thus the states concluded
that they could not assure Maestro that
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eliminarion of their anti-duality rule would
not lead to an enforcement action."

For the states, abstract arguments

about efficiencies were simply a guise to
deter the emergence of intersystem compe-
tition. Their enforcement action led to
increased intersystem competition and
concomitant benefits for consumers.
As important, the Entree case hegan to
affect how regulators and enfercement
agencies assessed the opportunities for
network competition.

The

MAC ATM network settlement.
reemergence of the division in the payment
system competition venue occurred in
April 1994, when the division chailenged
the exclusivity rules of the MAC ATM net-
work. In the six years since the division
took a pass on the Cashstream acquisition,
MAC had acquired almost all of its neigh-
boring competing networks, had a
monepoly in several mid-Atlantic states
and had become the largest ATM network
in the United States. At issue at this point
was not a merger, but rather certain exclu-
sivity arrangements that MAC used to
enforce its monopoly position. The
division challenged these restrictions as
illegal tying and monopolization, under
sections 1 and 2 of the Sherman Act.™

To understand the action, we set
lorward the different functions of an ATM
network, In its most basic sense, an ATM
network comprises a trademark, a
computer switch, and a set of rules. Some
networks have their own computer system
that drives the computer switch; other net-
works contract for that service. Some
networks engage in “processing,” that is,
they drive (operate} their members’ ATMs;
other networks permit their members to
drive their own ATMs or use third-party
processors, such as EDS Corp. This
market for “ATM processing” was the
focus of the divisions enlorcement action.
At the time of the enforcement action,
Electronic Payment Services (EPS), which

operates the MAC network, was a joint
venture of four bank holding companies:
CoreStates Financial Corp., Banc One
Corp., PNC Bank Corp., and Society Corp.
The MAC network has approximately a
90 percent markes share in Pennsylvania
and a dominant position in adjacent mid-
Atlantic states, The MAC network handles
92 million transactions each month for

27 million depositors at more than

13,000 ATMs.

Most ATM networks are nonexclusive,
that is, they permit their members to
belong to any of a number of networks.
Until 1992, MAC generally did not permit
its bank members to participate in rival
ATM networks. These exclusivity rules
created an almost impervious barrier 1o
competitive entry because if a bank
wanted to join a competing nerwork it
would have to withdraw all of its ATMs
from MAC. Faced with that all-or-nothing
decision, few banks chose to align with
competing networks.” The rules helped
MAC acquire and maintain its dominant
position in the market. The rule against
multiple affiliations was formally dropped
in 1992 after being challenged in a private
antitrust suit.”

In this case, the division’s focus was on
other rules which restricted the ability of
banks to participate in other networks or
use competing third-party processors., The
divisien alleged that a rule that required
banks either to obtain ATM processing
from MAC or to provide ATM processing
in-house (which is prohibitively expensive
for many smaller banks, thrifts, and credit
unions) effectively made it impossible for
these smaller banks to belong to rival net-
werks while belonging to MAC. MAC
generally forbade its network members
from obtaining ATM driving from any of
the several third-party processing firms
that provided that service,

The MAC rules and practices, the
complaint alleged, “prevent willing buyers
and sellers from conducting business at
competitively determined prices and
terms.” By preventing banks from
obtaining ATM processing from others,
MAC effectively prevented these banks
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from participating in other ATM networks,
I turn, MAC5 rules made it substantially
more difficult for other networks to enter
into MAC's area of dominance, thereby
excluding competitors and maintaining
MACs monopoly position.

The division alleged that regional ATM
network access and ATM processing were
separate products and that MAC5 rules
and practices effectively forced its
customers to purchase ATM processing
from MAC. The monopolization claim
alleged that MAC “willfully has
maintained its monopoly power in the
market for regional ATM network access in
the affected states through exclusionary
practices,” including its processing rule.

The consent decree requires MAC to
open its network to independent ATM
processors on a nondiscriminatory basis.
MAC is prohibited from tying the use of its
trademark to the purchase of processing
services. Under it, MAC must permit its
participants to use third-party providers of
ATM processing, to display multiple
network trademarks on all their ATMs,
and to permit multiple branding of ATM
cards issued by MAC members in areas
where MAC has or could soon have
market power.

The objective of the decree is to
provide banks with the opportunity to use
other networks or third-party processors
for their processing services. MAC is also
required to sell its network services “at
prices that will not vary with the process
selected” and to provide a more open envi-
roament for third-party processors. In
addition, MAC would be limited in the
extent to which it can keep banks from
displaying symbols of other ATM networks
on their ATMs and ATM cards.

The decres permits a wide range of
other activities that may raise exclusionary
concerns. First, MAC is permitted o
charge a rovalty fee for transactions
processed outside the MAC switch.” This
royalty tee can be as much as the fec for a
transaction processed through the MAC
switch. Second, MAC can prohibit its
members from bypassing the switch, a
practice known as subswitching. Third,

MAC is permitted to provide volume
discounts, but these must be provided on a
nondiscriminatory basis.

Whether the decree adequately selved
the competitive problem is an open ques-
tion. The consent decree received a
rremendous amount of adverse commentary;,
many competing networks stated that the
proposed decree would permit MAC to
achieve the same objective through a
variety of other types of exclusionary con-
duct.® In addition, as described later, the
Board staff raised concerns over the suffi-
ciency of the relief when it examined the
EPS-National City Bank merger®

The divisions enforcement action
demonstrated that the economics of ubiquity
no longer rule the day. The division was
able to do that by separating ATM services
into two separate product markets; ATM
processing {or the back office operations)
and branded regional ATM access (which
reflects the value of membership in the
network and the network mark). As the
division observed, ATM processing can be
provided as a service distinct from branded
ATM network access and can be performed
in the facilities of the ATM switch, a
depository institution’s own facilities, or
in the facilities of a data processing
service organization.

Of course the irony here is that had
the division not signed on to the
economics of ubiquity bandwagon, and
had examined the nature of network com-
petition more carefully, it may have
challenged the earlier acquisitions by
MAC, and ultimately this enforcement
action may have been unnecessary.

Payment systems merger challenge—
consumer money transfer services. The
only enforcement action brought against a
payment systems merger was the challenge
by the Federal Trade Commission (FIC)
to the acquisition of the Western Union
consumer moeney transfer svstem {owned
by First Financial Management Corp.) by
First Data Corp., the owner of the Money-
Gram system—in re First Data Corp. (First
Data).** Consumer wire money transfer
systems involve one-way money transfers,
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typically between two consumers.” Wire
transfer agents include a wide variety of
retail outlets including grocery stores and
check cashing outlets,

Western Union has been the dominant
firm in the market and had been a regulated
monoepoly uniil the late 1970s. The
Federal Communications Commission
{(FCC) had deregulated Western Union
based on the expectation that technological
advancement had reduced the barriers to
entry.® Those expectations were overly
generous; entry was neither easy,
nor timely.

In the mid-1980s, Citibank attempted
to enter the market, but their entry
was stifled by two factors: (1) developing
a minimum viable scale nationwide
network of money transfer agents; and
(2) establishing name recognition and cus-
tomer acceptance of its services through
large-scale advertising and prometion.
Long-term agent contracts used by
Western Union made acquiring a sufficient
agent network difficult. To build brand
name recognition, substantial invesiment
would be required over several years.
Citibank’s attempted entry failed after sev-
eral years of significant losses.®

MoneyGram, which was originally
owned by American Express, entered in
the late 1980s. It was able to overcome
these barriers in part because it could rely
on the trade name and the agent base of
American Express. Alter several years of
losses, MoneyGrain overcame the barriers
to entry and introduced competition into
an environment in which a monopolist
had dictated annual price increases.

Competition from MoneyGram led 1o
lower prices, better services, and higher
commissions for agents. Prior to Money-
Gram’s entry, Western Union mposed
regular annual price increases of 5 percent
to 8 percent. MoneyGram entered by com-
peting aggressively on price; Western
Union responded by refraining from price
increases and offering special promotions
and discounts to customers.” In 1994,
MoneyGram launched a frequent user dis-
count program to increase sales and
customer loyalty; Western Union

responded with a similar program. Non-
price competition increased, including
increased price advertising, the development
ol a more extensive will-call system, and
free long-distance telephone calls.

Competition between the two
nerworks also led 1o aimost a threefold
increase in wire transfer agents, which pro-
vided consumers with a dramatic increase
of convenience when using money transfer
services. As both networks competed for
agents, agent commissions increased, the
networks provided greater amounts of
cash at more agent locations, and the
networks increased their advertising.
Competition created these consumer
benefits indirectly by pushing the compa-
nies to pay their transfer agents higher
commissions and significant bonuses for
increasing customer volume.

At the time of the FTCs action,
Western Union had approximately a
90 percent market share. According to the
complaint, MoneyGram and Western
Union were the only two services in the
L1.S. consumer money transter market and
it would be difficult for new companies to
enter the market, The complaint noted
that First Data’s acquisition of Western
Union would create a menopoly in the
market. Further, the FTC contended that
entry was unlikely because of the difficulty
of gaining brand name recognition and
establishing a nationwide network of retail
outlets. Thus absent the settlement, the
FTC alleged that the acquisition would
increase the likelihood that, among other
things, consumers would be forced to pay
higher fees and receive less service and
agents would be forced to accept
reduced commissions.

The proposed consent agreement per-
mits First Data to acauire Western Union
as long as it divests either the MonevGram
or Western Union consumer money wire
transfer business. The divestiture package
includes the MoneyGram or Western
Union trade name, contracts with a
sulficient number of retail sales agents to
have a minimum viable scale network, and
enough other necessary assets 1o run
the business. The settlement also includes
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various provisions designed to ensure that
there would be an agent network sufhicient
to suppoert the divested business. Finally,
the settlement expressly permits First Data
to provide data processing services to the
acquirer of the MoneyGram or the Western
Union assets, provided that First Data,
among other things, shields any nonpublic
information it receives from any First Data
employees who are invelved in First Data’s
consumer money wire transfer.

The importance of the First Data
action was in differentiating between the
importance of the back office or systems
operation, and the agent network and
trade name. Like the FCC, the FTC did
not contend that the back office operation
posed an entry barrier. However, the years
of experience gained since the FCC
decision had shown that ease of entry at
the back office level would not guarantee a
competitive market. Thus the proposed
consent order does not require the divesti-
ture of the back office systermn and in fact
permits First Data to provide back office
services to the acquirer of the divested
assets. Rather, the FTC focused its relief
on the trade name and agent network,
which it contended were the most signifi-
can! barriers to entry.

@% R
%%:@%ﬁ%% @%%ﬁw

Antitrust analysis examines the effecis
ol mergers on competition. The purpose
of this analysis is to determine whether the
effect of an acquisition “may be substantially
to lessen competition or to tend to create a
monopoly.”™ Such analysis involves iden-
tifying the relevant product sold by the
firms and the geographic scope of markets
inn which they sell their products. This
section discusses the nature of defining
markets and assessing market power for
payment systems.

Antitrust analysis of payment system
mergers or other competitive activity

depends critically on whether the system
has market power. This is typically a diffi-
cult question to answer in part because the
delineation of relevant markets is itself a
complex and uncertain undertaking. The
definition of the relevant market has both
product and geographic market
components. In both respects, the markets
defined have become more precise and
TArTow over time,

Product market definition. One of

the uncertainties in counseling payment
systems is traceable to the difficulties

in defining the relevant product market

for purposes of measuring market

power. Many different approaches

have been used. Product market definition
has become more precise as regulators
have become more sensitive to the
competitive problems raised by network
competition. In particular, both the
division and the Board have begun to dif-
ferentiate between the back office and
trademark aspects of a network in defining
the market. Typically fact finders define
the product market from the perspective of
the cardholder (the retail market) and the
card issuing bank (the wholesale market).

A payment systems market. One of

the earliest cases, NaBanco, involved

a challenge to a credit card interchange
fee. The district court delined a broad
retail market consisting of all payment
systems, which it defined further as:

a market consisting of VISA
and all payment services used
in retail sales. This market
tnciudes VISA, MasterCard,
T & E cards, merchants’
proprietary cards, merchants’
open book credit, cash,
travelers cheques, ATM cards,
personal checks and check
guarantee cards.”

The court acknowledged that none of
these was a perfect substitute but relied on
an examination of cross-elasticities of
supply and demand to determine that they
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were sufficiently close substitutes for the
VISA card.

A data processing market. In terms of a
wholesale market, in early cases fact
finders emphasized the data processing
functions of ATM networks. For exampie,
in The Treasurer, the district court adopted
a broad debnition of the relevant product
market.* That case involved a chaltenge
by The Treasurer ATM network in New
Jersey to the acquisition of the Cashstream
network by Philadelphia National Bank,
the owner and operator of the MAC
network. Although he ultimately
dismissed the case for lack of antitrust
injury, Judge Politan also examined the
case on the merits. In so doing, he defined
the relevant product market as “electronic
data processing to all ATMs plus all of
those institwtions that have unaffiliated
ATM systems and those institutions that
do not currently have ATMs but have the
capacity to install them and use market
technology to its fullest.” In other words,
the market included all firms capable of
performing the electronic communication
function performed by an ATM network.
Similarly, in the 1980s, in orders
approving bank holding companies’ acqui-
sitions of voting stock in shared EFT
networks, the Federal Reserve Board typi-
cally defined the relevant market as “the
provision of dala processing services to
unaffiliated financial institutions.” In
addition, the Board noted that the market
for data processing and related ATM
services is “unconcentrated, with many
competitors and few barriers to entry.”*

An ATM services and network switching
market, 1n more recent decisions and
enforcement actions, fact inders have
defined more narrow markets, focusing
primarily on demand side factors. For
example, in the Financial Interchange arbi-
tration, which invelved ATM network
interchange fees, the arbitrator rejected
proposed markets of all payment systems
and all means of ebtaining cash, similar 1o
the approach taken by the Board and the
courts in NaBanco or The Treasurer.

Instead, it identified a narrow retail market
of “ATM services” on the grounds “that
there is a significant group of ATM users
who value the characteristics of ATMs and
tor whom other means of obtaining cash
are not reasonable substitutes.””

In addition, in Firancial Interchange,
the arbitrator identified a wholesale
market for network switching, and
concluded that PULSE had market pewer
because “existing subnetworks, regional
networks and national networks do not
presently provide & reasonable substitute
for the [switching] service PULSE provides
to its members.”*

In the EPS consent decree, the
antitrust division took a similar approach,
albeit focusing on the wholesale side of the
market.® First, it defined a market for
regional ATM service, based on the needs
of banks to provide depositors “ubiquitous
access to their accounts.” It observed that
“while a bank can deploy its own ATMs,
the advantage to a shared ATM network is
that a bank’s depositors will be able to use
ATMs at many more locations than one
bank alone could practicably support. The
areas a bank seeks to serve through a
shared ATM network include the areas in
which its depositors live, work and shop,
and the breader areas in which they move
regularly. A bank’s ability to offer its
depositors access to other banks’ ATMs,
and thereby to offer its depositors
cenvenient access to their accounts, is in
most bankers’ view necessary to attract
and retain deposits... . Because no other
service constitutes a reasonably close sub-
stitute for regional ATM network access,
regional ATM networks constitutes a
product marker,”

Similarly it defined a second market
for ATM processing. This market
involves providing the data processing
services and telecommunications facilities
and services used in providing regional
ATM access.™

Network access, network services, and ATM
processing. In its analysis of the EPS-
National City Bark merger (hereinalter
Banc One Corp.), the Federal Reserve
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Board further refined the division
approach by defining three markets:

(1) network access {access to an ATM
network identified by a common
trademark or logo displayed on ATMs and
ATM cards); (2) network services {the
switching functions for the network); and
(3) ATM processing (the data processing
and telecommunications facilities used

to operate, monitor, and support a

bank’s ATMs).*

According to the Board, network access
includes: (1) the right to brand ATMs and
ATM cards with the trademark or logo of
the ATM network; (2} the ability of the
ATM cardholder with an account at one
member depository institution to initiate
withdrawal and other account transactions
at an ATM owned by another depository
institution that is a member of the same
network; and (3) minimum standards for
network performance and products offered
through the network,

Similarly, the Board defined network
services as including the switching
functions performed by the ATM switch
and gateway services with other networks,
Finally, the Board defined ATM processing
as including the provision of terminal dri-
ving, transaction routing and authorization,
and account reconciliation services.

An observation. How a fact inder analyzes
the relevant product market in cases
involving bank networks depends in part
on how much weight is accorded to the
value of the network trademark. 1f one
looks only to the data processing funciion
of shared ATM networks, it may be
plausible to conclude, as did the Treasurer
court, that the data processing industry is
unconcentrated, that there are numerous
alternatives availabie 1o financial
institutions to periorm their data
processing, and that a network—even a
dominant regional network—dloes not
have markel power. On the other hand, if
the network is viewed not so much as a
vendor of undifferentiated data processing
services, bul rather as the purveyvor of a
unique branded product marketed under
the network logo, the fact finder may reach

a very different conclusion, as in Bane One
Corp. or Financial Interchange.

In this respect, the Board’s decision in
Banc One Corp. is a significant analytical
advancement. By identifying a “network
access” market which focuses on the
“branded product” aspect of the nerwork,
the Board’s decision provides a mechanism
for more careful and precise analysis of
market power.

Geographic market definition. The geo-
graphic market can be defined only with
reference to a specific product or service
market, and there are uncertainties here as
well. Markets have been defined as
national, regional, or local depending on
the product market selected.

For example, early court opinions that
addressed the geographic market applicable
1o a payment systems market suggested
that it is national.® If the locus ol a fact
finder is a product market defined in terms
of data processing for unathliaied institu-
tions or network switching services, the
geographic market should be national
hecause those services are generally
provided on a national basis. On the other
hand, in cases such as Financial Interchange,
which focused on a retail market, the geo-
graphic market was assumed to be local
in scope.™

The most recent decisions have
defined ATM networks as participating in
regional markets.” In Banc One Corp., the
Board observed that most networks were
regional in scope (that is, consisting of
several states), and a Federal Reserve
study found that the markets for ATM
network access were at least regional .
The Board decided that the appropriate
geographic market in which to analyze
the competitive effects of the merger
was MACs Mideast Region (western
Pennsyivanta, Ohio, Indiana, Kentucky,
an< West Virginia}, where National City
had a competitive presence.

In Banc One Corp., the Board also
seems to suggest that in some cases the
geographic market may be national in
scope.” The Board observed that compa-
nies are able to provide ATM processing
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and network services through data
processing facilities regardless of
geographic proximity and that some
firms provide these services on a
nattonwide basis.

One issue that arises in ATM cases is
whether national ATM networks {{for
example, PLUS and CIRRUS) compete
with regional networks. In the Financial
Interchange arhitration, the arbitrator held
that national ATM networks did not
provide an adequate alternative to PULSE
because neither could duplicate the
coverage of the PULSE network. The
antitrust division in the EPS consent
decree has taken a skeptical position about
the level of competition offered by national
networks. Inits Competitive Impact State-
ment it observed the following:

National ATM networks exist, but
these are by design networks of last
resort, used only where the two
banks involved in a transaction do
not both belong to any one regional
ATM network. National ATM net-
work transactions are typically more
expensive, gnd those networks pro-
vide only a subset of the (ransactions
available through regional ATM
networks, ™

Measuring Market Power

There is relatively litile guidance as
to what statistical base should be used
as a swrrogate for measuring the power
of a particular network. In Financial Inter-
change, the arbitrator variously examined
the share of all ATM transactions (which
“undersiateld the ventures] position in the
market”), the share of interprocessor
switching transactions, the share of avail-
able ATMs, and the cardholder base.®

In The Treasurer; Inc. v. Philadelphia
Nat'T Bank, the court suggested that market
power should be measured by the number
of ATMs . It wrote that “the principal
competitive advantage of any ATM
network is the number of ATMs uiilized by
the systernn.”™ The court also examined

financial institution deposits in holding
that measurement of the market cannot
be confined to network ATMs, but must
take account of “the large number of
unafhliated ATMs that are open territory
for competition.”

Other possible measures for assessing
market power include the numher of ATM
locations (as distinct from number of ATM
machines), the value of ATM transactions
{as distinct from number of transactions),
the number of member institutions, and
the value of retail deposits accessible by
ATM. The interpretation of any statistical
measure must be tempered by the
recognition that ATMs, cardholders, and
institutions may have simultaneous access
to multiple networks. Ultimately, in the
bank network context, statistical market
share evidence-—at least in terms of a share
of ATM transactions—may be an imperfect
measure of market power. Because of the
availability of alternative networks, histor-
fcal market share may overstate the market
power of a network. Yet because of the
difficuity competing networks may have
acquiring the necessary critical mass,
market shares may tend 1o understate
market power. Similarly, because of the
significance of entry barriers in the ATM
access market, market shares will alse
understate market power. Thus a fact
finder must exercise caution belore relying
on any individual statistical measure ®

Anglysis of Eniry Barriers

Essential to the analvsis of market
power in payment system cases is consid-
eration of the existence of entry barriers.
Where entry is “easy,” it is difficult for a
neiwork to raise prices or reduce output
since that exercise will lead new firms 10
enter the market and cease the competitive
opportunity. According to the antitrust
division and the FTC entry is “easy” only
if it would be timely, likely and sufficient
in magnitude to counteract the competitive
elfects of concern.

In the network environment analysis
of entry becomes more complex because of
the critical mass nature of networks. A
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network may not be able to elfectively
enter unless it acquires a sufficient number
of participants to offer a viable product.
This poses a “chicken and egg” problem;
potential members are reluctant to join
unless they are assured that a sufficient
number of other firms will join to make
the network viable.

Moreover, network externalities may
also impose significant entry barriers.
ATM networks provide an example that
ilkustrates the difficulty a challenger faces
in duplicating the network externality of
an incurmbent firm. ATM networks exhibit
a positive externality: large networks vield
increased convenience to consumers, thus
increasing the network’s value to the con-
sumer. Thus a new network is unlikely to
succeed unless it can demonstrate that a
substantial number of transactions and
cardholders within the market will be
available on a long-term basis. Effective
entry requires that a new ATM network
offer the same (or better) convenience and
ubiguity offered by the incumbent
network. As the division observed in the
EPS competitive impact statement, in
order to be competitive, a network must
provide “enough of a presence to provide
{their] depositors with sufficient ubiquity
and convenience.”*

As in the analysis of relevant product
market, the analysis of entry barriers in the
network context has varied significantly.
One approach, which focuses on competi-
tion at the “back office” level, has been to
suggest that entry can be accomplished
relatively easily For example, in The Trea-
surer, the court focused on competition in
providing automated data processing ser-
vices to banks. In this market there were a
number of potential entrants including
third-party processors, regional and
national ATM networks. Of course, The
Treasurer was decided in 1988, in a context
in which there were large numbers of
banks that were unaffiliated with any net-
work and in which no network was
dominant. Thus, the potential for a new
network to arise and compete with MAC
was far more significant than it is today.

A more sophisticated approach to

analysis of entry was provided by the arbi-
trator in the Financial Interchange matter.
The PULSE network argued that barriers
to entry might not be significant. Faced
with the exercise of market power, PULSE
suggested, individual banks could use
other networks or form their own quasi-
network by bypassing the PULSE network
switch. Although these opportunities for
bypass existed, the arbitrator suggested
that entry barriers were significant because
of both network externality and critical
mass factors. Although there was the
opportunity for the formation of smaller
networks through individual bypass between
member banks, this was insufficient to
alleviate the concern over market power.
Expert testimony established that a new
ATM network could not succeed without
providing consumers a level of convenience
comparable with that of the PULSE
neiwork. The arbitrator found that a new
network could not support the number of
ATMs required to farnish such convenience
without achieving “major defections” from
PULSE, and that such defections were
unlikely. These findings uitimately led the
arbitrator to conclude that the PULSE net-
work did have market power, even though
the complainants could have bypassed
PULSE and created their own local network.

Analysis of entry barriers is essential
to determining whether networks have the
ability to exercise market power. This
analysis should focus on whether potential
entrants have the ability to attract a
sufficient number of firms to join a new
network and whether that network has the
ability to deter the exercise of market
power. This analysis should focus on
competition at the brand or ATM access
ievel, where network externalities and crit-
ical mass play an important role.
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Since the mid-1980s tremendous con-
solidation among ATM networks has
occurred. The number of regional ATM
networks has been reduced substantially,
and in relatively few areas is there head-to-
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head competition between networks.
Some commentators have predicted there
may be as few as 10 regional networks by
the end of the century™ In this section,
we discuss the legal framework for
analyzing ATM network mergers.

Mergers and acquisitions of ATM net-
works may be challenged under either the
Sherman Act or the Clayton Act by the
division, state attorneys general, or private
parties. To prevail, the plaintilf must
demonstrate that the merger or acquisition
may have a significant adverse effect on
competition, and this, in turn, requires the
plaintiff to prove a relevant product and
geographic market. In addition, a private
party, unlike the governmeni, must also
prove that the challenged merger or acqui-
sition will cause it to sufter antitruse
injury. Where the private-party plaintiff is
a competitor of the merging parties, this
will be a difficult burden to satisfy because
the plaintiff must demonstrate that it will
be injured by higher prices charged by the
merging parties.™

Mergers and acquisitions between
ATM networks may aiso require regulatory
approval. Thus, for example, where the
network’s shareholders are bank holding
companies, the shareholders typically
musi receive the approval of the Federal
Reserve Board (or the relevant Federal
Reserve Bank) before acquiring another
network.”™ The parties to a network acqui-
sition may also be required to file
netification with the FTC and the antitrust
division under the Hart-Scott-Rodine Act,
although the size of most network acquisi-
tions and the parties making them will
usually be below the size threshelds.
Other exemptions may also apply under
certain circumstances.™

To date, there have not been any chal-
lenges 10 ATM network mergers by the
division, and the Board has declined to
stop any mergers. The only decided case
invelved a private challenge to a regional
ATM network merger. In 1988, The Trea-
surer network sought a preliminary

injunction to stop the acquisition of the
Cashstream network by Philadelphia
National Bank, which operated the MAC
Network.”™ The court dismissed the suit
on the grounds that the plaintiff had
sulfered no antitrust injury as required
under sections 4 and 16 of the Clayton Act
and hence lacked standing to sue. After
the acquisition, MAC also acquired

The Treasurer.

Both the antitrust division and the
Federal Reserve Board have given renewed
attention to ATM network mergers.
Reportedly, both agencies have investigated
the NYCE-Yankee 24 and the EPS-National
City Bank mergers (discussed later), but
neither has taken any enforcement action.™

Enforcement offictals at the division
have provided some guidance about their
new interest in ATM network mergers.
The division no longer adheres to the cate-
chism of economics of ubiquity and is now
subjecting ATM mergers to much greater
scrutiny. Rebert Litan, the former antitrust
division deputy assistant attorney general,
said that the division is revisiting the
assumption ol economics of ubiquity®
He suggested that the division is not
convinced that ATM networks are
natural monopolies. Rather than 1aking a
dectrinal view in favor of ATM mergers,
Litan suggested that these mergers will
receive greater scrutiny and that the
networks would carry a significant burden
of proof. He also observed that the
procompetitive benefits ol mergers might
be acquired through less restrictive
alternatives: “lilt is very possible that they
can achieve the same economies of scale
without going to full-scale mergers.”™

The EPS consent decree suggests how
the division is likely to consider some
issues that arise in ATM network mergers.
First, defining the product market is the
first step in merger analvsis, In EPS, the
divisien identilied separate markets for
ATM processing and Regional ATM access.
Thus the division will look at the competi-
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tive effects of mergers in both markets.
The ATM network access market is likely
to raise more competitive issues because
some competitors, including third-party
processors, do not provide effective alter-
natives in that market,

Secord, apparently the only competi-
tive alternatives in the ATM network
access market are regional networks. Thus
arguments that other types of networks or
processors ofler competitive alternatives
may not succeed. In particular, national
networks, although they offer a degree of
coverage comparable to regional networks,
are unlikely to be seen as competitive
alternatives. The Competitive Impact
Statement in the EPS case noted that
national ATM networks are “by design net-
works of the last resort.”®

Finally, exclusivity rules, such as those
challenged in the EPS case will be an impor-
tant part of the analysis; these rules may
prevent the entry of alternative networks
into the market. 1f many of the available
banks are committed to long-term exclusive
dealing arrangements with a dominant
network, an alternative ATM network may
be unable to acquire the critical mass of
banks necessary to achieve a minimum
viable scale. Where these rules are present,
antitrust enforcers should be especially
viligant to ensure that the merger will not
prevent the entry of competing networks,

RECEWT A7W WEIRGER

DECISIONS—REPEVING
THE BOAD 70 REGIONAL
HMOHGPOLY

The remainder of this article addresses
the decisions of the Federal Reserve Board
in two recent mergers—VYankee 24-NYCE
and EPS-National City Bank and the impli-
cations of those decisions [or future
network competition.

A recent network merger that received
a great deal of scrutiny by both the Board

and the division was the merger of the
NYCE and Yankee 24.% NYCE was the
third largest network in the United States
with 95 million transactions monthly,
more than 13,000 ATMs and a dominant
position in New York. Yankee 24 was the
ninth largest network, with 23 million
transactions and more than 4,000 ATMs,
and competed throughout New England.
Both networks competed in parts of New
England, primarily in Massachusetts

and Connecticut.

Even though there was direct competi-
tion between the two networks, it did not
receive a great deal of attention in the
Board’s decision. The Board did not
address the nature of the head-to-head
competition between the networks or its
significance. In approving the merger, the
Beard did not appear to believe that the
loss of competition between the two
networks would be significant. It observed
that “a number of factors should mitigate
the loss of Yankee 24..as an independent
competitor.”” In particular, the Board
observed that other providers of EFT ser-
vices would remain i the market, including
third-party processors and other regional
and national ATM and POS networks.

Further analysis of the nature of com-
petition would have been usetul. For
example, the Board did not discuss or
identily the nature of competition between
the two networks. Iis observations on
commpetitive alternatives also deserved elab-
oration. Although third-party processors
offer competition in the ATM processing
markes, they do not compete in either the
network access or network services markets.
The only other regional network in the
market, MAC, had a compelitive presence
only in New Hampshire. The competitive
significance of national networks is limited,
as noted in the EPS decree. Thus the Board’s
reasons for fnding there was no significant
loss of competition seem open to question.

The most interesting aspects of the
order were not the observations about the
level of current competition, but rather
what the Board had to say about the

merged network’s commitment to an open

network structure, the existence of poten-
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tial efficiencies and how these factors justi-
fied the loss of competition.

Operating rules—the importance of an
open network structure. The critical
factor from the Boards perspective was the
new operating rules offered by the
network, which permitted all non-equity
members to bypass the network and enter
into arrangements with aiternative
networks or third-party processors. The
network’s operating rules permit: (1)
third-party processors to participate in the
network; {2) members to participate in
other networks; (3) card issuers to
determine routing: and (4} institutions to
participate on a nondiscriminatory basis.

The first and second of these rules
provide member banks with possible alter-
natives, inchiding processing from third
parties and ATM switching services from
other networks. The third and fourth
rules provide mechanisms by which small
institutions can enhance their ability to
obtain competitively priced services from
the network, Of particular importance
may be the card-issuer routing rule, which
would permit banks to choose lower cost
networks if the merged network attempted
to raise prices.®

Efficiencies. The Board also found that
the merger would result in public benefits
that outweighed any loss of competition.
These were primarily in economies of
scope and reduced costs, including:

(1) increased transaction volume, which
would increase economies of scale and
reduce costs {primarily in transaction pro-
cessing); (2} increased ability to offer POS
services to retailers; and (3) increased con-
sumer convenience.

Sometimes networks expand by admit-
ting new financial institutions in adjacent
areas as owners. One such merger that
received a iot of scrutiny by the Federal
Reserve Board was the application to admit
National City Bank of Ohio as an owner of

EPS; the Board approved the application in
a 5-1 vote in March 1995.%

Compared with a merger of a
neighboring networks, adding new owners
may be a preferable (and less expensive)
method of expanding geographically.
Antitrust enforcers, however, should wreat
these transactions as mergers because in
many cases they may resule in the diminu-
tion of competition between the two
networks. For example, if the expanding
network has some sort of exclusivity
arrangement {either de jure or de facto), the
transfer of one mstitution’s ATMs could
drive the neighboring network below the
minimum efficient scale needed to operate.
Onee the neighboring network ts driven
below minimum efficient scale, its compet-
itive significance will cease. In other
words, the net result could be the same as
a merger.

National City Bank (NCB) sought to
join EPS as a 20 percent equity member
and in turn, EPS would acquire National
City’s branded ATM network (Money
Center), which operates in Ohio, Indiana,
and Kentucky (it has just under 900
ATMs). NCB was a member of Money Sta-
tion, a neighbering joint venture ATM in
Ohic. Money Station filed a protest. The
Board staff considered the application for
several months, received several pleadings
from the parties, and conducted an
informal meeting.

The loss of competition. Money Station
claimed that the acquisition would
eliminate actual and potential competition
and would increase the barriers to entry or
expansion by existing or potential ATM
networks, NCB was one of Money
Station’s largest members. By acquiring
Money Station, EPS would have a substan-
tial share of ATMs in several Ohio
markets, including Cleveland and
Columbus. In Money Station’s view, by
permitting the acquisition, NCB would be
eliminated as an actual or potential
competitor because as an equity owner

of EPS, it would have no incentive 1o
participate in alternative networks. In
addition, the merger would increase the

FEDERAL RESERVE BANK OF 57. LOoUis

% For o diseussion of the impor-
tance of cord-issuar routing
rules, ses Grimm ond Bale
{3993},

# Banc One Corp. (Maich 6,
1995} (Vice Chofrman Algn
Blinder dissenting).



# etter from Stephen &
Rhoades, Assistont Director,
Diviston of Reseqrch and
Statistics, to Mllen Rotken, ef al
{Feb. 15, 1995).

¥ The Boards undarstanding of
the purpose of consent decroes
appedrs mistakan. The purpose
of the decrea is to remedy the
compefitive problem of e
tima the decree s entared,
nat during the peadency of
the dacres.

HEVIEH

NOVEMBER,/DECEMBER 1993

difficulty for existing or potential
competing ATM networks (o retain or
assemble the necessary critical mass of
terminals and cardholders required by eco-
nomic considerations, such as economies
of scale and ubiquity, 1o be effective
competitors of MAC.

The Board rejected the argument
because the facts of record did not
support the view that NCB would be par-
ticularly likely to enter the market
independently or through another joint
venture in competition with MAC if this
proposal were denied. Of particular
importance was that NCB abandoned
its attempts to form a new regional ATM
network with other large banking organi-
zations in 1992 and instead became a
participating mermber of the MAC
network. NCB also ceased offering
ATM processing services to unaffiliated
third parties thus the loss of actual compe-
tition: in network services was minimal.
Thus in the Board's view, NCB did not
compete in either the ATM access or
ATM processing markets. In addition,
MAC would remain subject to actual
and potential competition from other
providers of EFT services. Thus the Board
concluded there was no significant loss
of competition.

Operating rules. The Board relied heavily
on the role the diviston consent decree
would play in ensuring that the market
remained competitive. In particular, the
Board appeared to believe that by opening
the MAC network to third-party processors,
banks could easily find a competitive alter-
native o0 MAC. Moreover, the Board held
that these third-party processors could
provide a channel for entry by competing
regional ATM networks.

Money Station contended that various
MAC rules permitted the network to
thwart any procompetitive effects achieved
under the division consent decree. The
Board staff investigated the effects of
four rules: {1) MAC’ prohibition of sub-
switching between members; (2) MACs
rights under the consent decree to charge a
royalty fee if subswitching were to be per-

mitted; (3) MACS requirement that
national network transactions be routed
through the MAC network; and (4) MACs
holding company rule that generally
requires membership of all affiliated
banks. The Board staff specifically asked
the parties what would be the competitive
effect of changing these rules ® Without
securing any evidence, the Board
concluded that modification of these

rules was not necessary (although Vice
Chairman Alan Blinder woulid have
required the changes). The Board did so
because “the consent decree recently
became effective, and that its terms are
designed to achieve procompetitive effects
over time during the [0-vear duration of
the decree.”®

Efficiencies/public benefits, The Board
concluded that there were potential public
benefits because NCB would make cash
infusions that would enable EPS “to
continue and expand its research and
development efforts,” improving its
ahility to offer innovative electronic
banking products.

Dissent. Vice Chairman Blinder
dissented. He noted that although the
loss of competition was modest, the
public benefits did not outweigh this
loss of competition. He ohserved that
the application “demonstrates no such
benefits to the public, in my view,”

as required by Sec. 4(c}(8) of the
Bank Holding Company Act. The
vice chairman would have required
modification of MACs operating rules,
apparently as suggested by the staff, 10
meet the public benefits test.

A e s &

The Board’s approach in these
cases is very much a mixed bag. Some
aspects of their decision making appear to
give credence to the opportunities for net-
work competition, yet ultimately they
seem to assume that a regional monopoly
is foreordained.
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Defining the relevant market. Critical to
understanding the analysis of network
mergers is disaggregating the different
dimensions of the network and analyzing
the effect of mergers on competition for
each dimension. A network has several
components, including a trademark, a
computer switch, and operating rules. As
noted earlier, too often enforcers and regu-
lators have focused on the unconcentrated
nature of back office operations, and have
given too little attention to competition at
the brand level.™ Dilferentiating between
the two is important because there may be
relatively few firms capable of competing
at the brand level. Moreover, the barriers
1o entry may be dramatically different in
the back office or brand level. Similarly,
even though there may be efficiencies from
consolidation at the systems level, these
efficiencies may not cutweigh the loss of
brand competition.

The most encouraging aspect of the
Board’s decision in Banc One Corp. was
their effort to disaggregate the dimensions
of competition in their analysis of the rele-
vant product market. As noted earlier, the
Board had previously viewed the relevant
markel as basically the network’s back
office operations—an unconcentrated
market in which entry barriers would be
relatively trivial.

In Banc One Corp., the Board
recognized the distinction between the
back office and brand aspects of competi-
tion. As noted earlier, it defined three
relevant markets: network access, ATM
processing and network services. The last
two markets reflect the value of the back
office operations and the network switch,
respectively. The first market reflects the
value of the brand name, reputation, and
agreements between the network and
its members.”

Competitive effect analysis. Critical in
the analysis of any merger is a determina-
tion of the competitive effects of the
merger, that is, what will be the ability of
the merged firm to exercise market power
after the merger. In both Yankee 24 and
Banc One Corp., the Board appeared to rely

on the general structure of the market and
the operating rulés (discussed later) in
conciuding that anticompetitive effects
were unlikely. In both cases the competi-
tive analysis of the Board was rather
limited, Particularly in Yankee 24, where
the two networks had competed directly
in Connecticut and Massachusetts,

an anatysis of the impact of that competi-
tion cn both banks and consumers

would have been useful. Some relevant
issues, similar to those in First Data,
would have included the impact of network
competition on network fees, fees w
consumers, output (in terms of ATMs and
fransactions), advertising. and revenue to
bank members.

Another important issue in Banc One
Corp. was whether NCBY tncentives in
participating in alternative networks
would be altered because of becoming an
equity owner of EPS. If NCB'’ incentives
were altered and it dedicated its ATMs
exchusively to MAC, Money Station might
falt below minimum viable scale and its
competitive viability might be in doubt.
The Board concluded that this concern
was “too speculative at this time to repre-
sent a significant potential adverse effect,”
because MAC no longer required
exclusively for its members.

The Board’s analysis of the likelihood
of de facto exclusivity may be deficient
by failing to recognize how NCB’s owner-
ship interests in EPS would affect its
incentives. NCB has no ownership in
Money Station. As an owner of EPS, it
is in NCB’ interest to direct as many
transactions as possible through MAC.
Thus it seems simple to predict that the
likely outcome is that NCB will dedicate
its transactions to the network that will
enhance its tevenue. That a financial
interest can create de facto exclusivity
has been recognized by the division
and the FTC in several recent cases
in nonbanking markets and in
the recently issued Health Care
Policy Statements,™

The importance of network operating
rules. The Board’s approach to the
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importance of operating rules seems
confusing. T Yartkee 24-NYCE, the
commitment to an open network struceure
that permitted members to bypass the net-
work and enter into arrangements with
alternative networks or third-party proces-
sors appeared critical to the Board’s
conclusion that there was little potential
for exercise of marker power.

Yet in Banc One Corp., the Board
seemed unwilling to follow that precedent.
The Board staff appeared concerned that
MAC rules that imposed restrictions on
subswitching between members would
make it difficalt for members to bypass the
network. Vice Chairman Blinder would
have preferred that ithe Board require that
MAC amend these rules. If the Board was
correct in Yankee 24, that would seem the
preferable approach.

Amending network rules may be nec-
essary to resolve concerns over the
exercise of market power, but is it
sufficient? Should network rules that
create an open architecture in and of them-
selves immunize a merger where the
merged firm will have markel power? Is
the opportunity to form subnetworks
between individual network members
sufficient to alleviate concerns about
market power?

The Board is basically sailing on
uncharted waters in this area. The
only case to address the issue, the
Financial Interchange arbitration, did
not provide clear guidance on whether
open architecture would alleviate the
concerns of market power. (In this case,
the network (PULSE) permitted its
members to route wansactons through
subnetworks).™ In determining whether
alternative routing would diminish
the threat of market power, the
arbitrator wrote:

Because ATM owners control routing
of ATM transactions, they could
choose in some instances to elect io
route transdactions within a subnel-
work. If, for example, the inter-
change fee within the subnetwork is
higher than that of PULSE, the ATM

owner has the incentive Lo use sub-
network routings if available. The
same could be true in reverse if
issuers could control routing. This
competition within the existing
structure could decrease PULSEY
revenue... . Interprocessor subnet-
works functioning within the PULSE
system can provide some [imit on
PULSE freedom to establish
interchange fees.™

Nonetheless, the arbitrator discounted the
significance of this open architecture in
part because of the universal access offered
by PULSE:

The very fact that all Texas subnei-
works are PULSE members at least
suggests that they perceive the need
for sharing on a broader basis. The
number of cards and ATMs in each of
these networks is far smaller than in
PULSE. Mareover; single processor
capability is limited. Even within
local markets such as Dallas or
Hoeuston, the access provided by sub-
networks fails far short of that of
PULSE. Unless cardholders are
indifferent to the added access
PULSE participation provides,
intraprocessor switching is not an
adequate substitute; reliance solely
ont such switching would place finan-
cial institutions at a significant dis-
advantage... . The combination of
existing subnetworks might of course
provide an alternative to PULSE ...
but single subnetworks as they now
exist gre no real substituge.”

Uliimately, individual subnetworks (or
third-party processors) were not a viahle
competitive alternative because they did
not offer the level of universal access pro-
vided by PULSE. Similarly, in Banc One,
although individual third-party processors
might be capable of entering into the area
dominated by MAC, it seerns unlikely any
of them could provide the level of
universal access provided by MAC. As
important, third-party processors can
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offer competition only at the back office
level; they do not provide competition at
the network access or network services
markets.

Of course, at this stage there is Hitle
evidence that the division consent decree
with MAC has resulted in significant entry
by third-party processors or competing
networks. Even if the consent created an
open network structure, there are several
reasons why that structure might not
ensure that a network—especially a
dominant network——cannot exercise
market power.

First, even with an open architecture,
a network might attempt to impose de
facio exclusivity through other types of
rules or fees that raised the costs of
entering inte alternative arrangements.
For example, a network could set a “royalty
or bypass fee” that would make using
alternative networks financially unfeasible.
In addition, other incentives such as owrn-
ership in the network, may discourage the
use of alternative arrangements.

Ultimately, open architecture may be
an illusory solution. 1l members start to
bypass the network to any significant
extent, free-rider problems will arise; in
turn, members may become increasingly
reluctant to invest in the network. The
network may respond by closing the
network, banning subswitching or
imposing a fee {or bypassed transactions.
For example, a network could impose a fee
on transactions routed outside the
network. These [ree-riding/routing
disputes are some of the most contentious
in the ATM area.”™

The Board’ failure to address the oper-
ating rules in Banc One Corp. sends a
confusing message to ATM networks. If
these rules are important to reducing the
likelihood of the exercise of market power,
they should be imposed where that threat
is present. But even if the Board believes
that operating rules can remedy the threat
of market power, relying on this factor is at
best a second-rate solution. If operating
rules are important, a preferable position
might be that taken by the states in
Fntree—Lto prevent the merger and permit

the networks to compete in terms of oper-

ating rules. Moreover, approving mergers

hased on operating rules will place the Board

in the position of increasingly regulating
these networks and eventually arbitrating

the intranetwork disputes over these rules.

The importance of efficiencies/network
externalities. In merger cases, the

enforcement agencies evaluate whether the

efficiencies that may arise from a merger

may outweigh the potental for competitive
harm. Prominent in network merger cases
are arguments that efficiencies in terms of

network externalities will cutweigh any
competitive harm. Network externalities

reflect the view that the value of a network

to & consumer depends on the number of
users and the identities of specilic users.
The larger the network, the greater the
number of consumers who will join i1,
and, conversely, the smatler the network,
the fewer the number of consumers who
will join it. Network externalities are

especially common in electronic neiworks

such as payment systems.”

in Bane One Corp.. the Board
recognized the importance of network
externalities. It observed that:

as an ATM network expands the
number of its financial institution
members and available ATMs, its
value to network cardholders
increases due to the greater accessi-
bility of their deposit accounts.
Similarly, as the number of cardhold-
ers increases, so will the number of
transactions and kence the economic
return en ATM terminals deploved in
the network. This increased econom-
ic return provides incentives for
banks to establish additional ATMs,
thereby further enhancing the net-
workk value to cardhelders,
Accordingly, banks tend to place a
greater value on membership in a
network as its membership
expands.™

Some conumnentators have suggested
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that the existence of network externalities
may counsel for a more laissez-faire
approach in analyzing payment systems
mergers.” Although the existence of net-
work externalities may suggest greater
potential for the existence of efficiencies,
that does not mean that those potential
efficiencies should lead to less antitrust
enforcement. First, many ol those efficien-
cies could be achieved by less restrictive
alternatives. In the ATM context, for
example, a subswitching arrangement
(between the two networks) may permit
the networks to achieve a level of ubiquity
{and consumer convenience) without
eliminating competition at the brand level.

Moreover, network externalities are
not without limit. William Baxter, the
former assistant attorney general in charge
of the antitrust division, has observed that
although ATM joint ventures can achieve
efficiency benefiis refated to economies of
scale, these elficiencies will cease to be sig-
nificant once a joint venture reaches a
cerlain size. Beyond the point where these
efficiencies are significant, Baxter suggests
that it is preferable to limit the size of the
network 1o encourage the creation of com-
peting networks rather than one large
network ™

The Board's overall analysis of efficien-
cies in these cases seems lighthanded and
superficial. The approach taken by the
FTC and division and the courts require
the parties to demonstrate that the there
are no less anticompetitive means for
achieving the efficiencies and that these
benefits will be passed on to consumers.™
The Board did not consider these factors in
either Yanhee 24-NYCE or Ban¢ One Corp.
In Banc One Corp., the argumeni-—
accepted by the Board—that NCB weould
make cash infusions that would enable
EPS to continue and expand its research
and development efforts would not pass
this test because there are a number of
alternative sources of revenue to fund such
research. Similarly, the economies of scale
recognized in Yankee 24-NYCE could have
been achieved through a more Hmited
merger of the two networks' back office
operations, while preserving competition

between the networks at the network
access level—similar to the FTC approach
in First Data.

The vision of the regional network
monopely.  Although the Board’s analysis
in these areas seems conventional, one
aspect of the decision in Banc One Corp.
poses an “ominous cloud on the horizon.”
In response to the concerns about the loss
of competition, the Board articulated a
vision of regional network monopolies
apparently fated by economics.

[T]he significant position of a
regional ATM network is not, stand-
ing alone, contrary to the public
interest, Network externalities, such
as the economies of ubiquity, tend to
promote conselidation of regional
ATM networks. As g result, in vari-
ous geographic areas, like the
Mideast region, dominant ATM net-
works have been emerging through-
oul the EFT industry. One recent
study indicates that the ten largest
regional networks now account for
80 percent of all regional ATM net-
work transactions in the United
States. In this light, the Board
believes that, as a result of economic
and market structure conditions,
regions are likely to have one domi-
nant ATM network.®

The Board appears to view the road to
regional monopoly as foreordained and
dictated by the economics of networks. Is
that vision correct? The enforcement
actions taken by the states in Entree and
the FTC in First Data suggest that
monopoly is not a foregone conclusion,
even in settings where there may appear to
be significant network externalities. In
hoth cases, the antitrust enforcers were
able to spur network competition by
focusing on the impediments o entry at
the brand level and carefully assessing effi-
ciencies at the systems level.

Ultimately, the Board’s view seems to
harken back to the day when economics of
ubiquity placed ATM network mergers into
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the per se legal category. Although its
decision in Bank One Corp. appears to
advance the analytical model, the Board’s
conclusion appears to be that competition
is not worth the candle, I the Board's view
prevails, the road to regional monopoly
may turn inte a superhighway.

Network mergers are particularly com-
plex because they require careful
differentiation of the elements of competi-
tion and thought{ul assessment of the
potential for efficiencies. Too often,
antitrust enforcers have quickly grasped
the potential for theoretical efficiencies
without giving sufficient attention to the
opportunities for network competition.
Payment systems networks play an
increasingly important role in the today’s
economy. A monopoly/regulatory
model—which may be the result of the
Board’s recent ATM decisions—may lead to
iess competition and higher prices.
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