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Preface to the paperback edition of Why Tolerate Religion? (Princeton University Press, forthcoming 

fall 2014; cloth edition, 2013) 

Brian Leiter 

February 10, 2014 

 

 Internationally, this book has enjoyed a warm reception, with French and Italian translations 

already in progress and appreciative reviews in newspapers in Britain, Sweden, Denmark, Italy, and 

elsewhere.  This is not wholly surprising since, as I note in  Chapter 1, the European countries typically 

recognize the equality of religious and non-religious claims of conscience in their foundational charters, 

if not in the cases actually litigated in the courts.  But in the United States, with its high level of public 

religiosity (despite the absence of an established church), the idea that religious and non-religious claims 

of conscience should have equal moral standing has proved more controversial. 

 For example, the Family Research Council, a very conservative religious organization in 

Washington, D.C. (it was denominated a “hate group” by a leading civil rights organization because of its 

vicious defamation of gay men and women) denounced this book last year as, “[O]ne of the most 

troubling and intellectually discreditable books by a serious American scholar in some time.” More 

soberly, First Things, a conservative Catholic magazine of ideas, worried (in their April 2013 issue) that I 

had outlined “what may well become the theoretical consensus used to reinterpret the First 

Amendment [of the U.S. Constitution].”   That would entail that the U.S. Supreme Court recognize the 

equality of religious and secular claims of conscience, something I think unlikely in my lifetime.  In 

October 2013, an Elder of the Mormon Church gave a major public address at the Brigham Young 

University Law School, in which he discussed this book, concurring with its defense of liberty of 

conscience, but disagreeing with its conclusion that religion is not special when it comes to liberty of 

conscience.   
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 It should not be surprising that some (certainly not all) religious readers object to my argument 

that religious claims of conscience are not more important, from a moral point of view, than non-

religious claims of conscience.   It has been more surprising the extent to which even some conservative 

Christian scholars have been unable to engage the actual arguments of the book.  Michael McConnell, a 

conservative Christian law professor at Stanford, a former Federal Judge appointed by President Bush, 

and an unabashed apologist for the inequality at the core of American First Amendment jurisprudence, 

went so far as to try to smear my book by writing, falsely, that "[w]hat [Leiter] defends is the 

establishment of securalism."1  This is not scholarly engagement, but political advocacy, as readers of 

the book will see:  Chapter 5, among other points, argues that toleration is compatible with the 

establishment of religion and specifically disclaims whether the establishment of religion or non-religion 

is justified.  Some conservative Christian scholars have done better.  Michael Stokes Paulsen, a law 

professor at the University of St. Thomas in Minnesota, wrote in the Michigan Law Review (April 2014) 

that the argument of the book was, given its assumptions, “obviously” correct, since,  

Religious freedom only makes full, rational sense on the premise that God exists (or well may); 

that God’s nature and character is such (or may well be) as to give rise to obligations with 

respect to human conduct; that the true commands of God, whenever knowable, are, in 

principle, prior to and superior in obligation to the commands of men; and that human civil 

society, acknowledging the priority of God’s true commands yet conceding the inability of 

human institutions to know them perfectly, must accommodate the broadest possible sphere of 

religious liberty, often including conduct in conflict with society’s usual rules. 

Professor Paulsen is, I think, right:  if these claims about religion were true, or even reasonable, then the 

argument of this book fails.  Paulsen does not realize how much this concedes to my position, however.  

                                                           
1I discuss some of the responses, including McConnell’s, on-line at:  

http://leiterlawschool.typepad.com/leiter/2013/12/why-tolerate-religion-has-clearly-touched-a-nerve.html  
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Many writers influenced by the later work of the influential American political philosopher John Rawls 

think that arguments about fundamental political principles must depend on non-controversial, non-

sectarian premises; Professor Paulsen’s position obviously does not, and thus would be inadmissible as a 

defense of distinctively religious liberty.  But I do not share that (later) Rawlsian assumption; I think 

arguments about rights and liberty should be based on true premises (or premises for which we have 

good evidence).  Paulsen’s assumptions are still in trouble, since they are neither true nor justified.  If 

Professor Paulsen is correct about the only basis on which “religious freedom…makes full, rational 

sense,” then the unequal privileging of religious freedom is, indeed, in trouble. 

The so-called “new atheists” like Richard Dawkins tend to treat the falsity of some religious 

beliefs—beliefs in a super-natural deity, in reincarnation, in resurrection from the dead, and so on—as 

decisive reasons to repudiate religion.  I agree that all religions are marked by some beliefs that are false 

(or, at best, unjustified), but I do not think that settles any interesting questions about the need for 

religious toleration.  The sphere of toleration is precisely the domain of beliefs (and associated practices) 

we deem to be false or misguided.  And false or irrational belief is hardly proprietary to religion, as I 

emphasize throughout the book.  

I believe, perhaps naively, that philosophy makes occasional progress, and this is partly because, 

as a philosophical naturalist, I think philosophy has to answer to scientific results.  The scientific 

evidence that there is no immaterial soul, that the dead do not return to life, and that observable 

physical and biological phenomena are explicable in terms that require no reference to supernatural 

entities is overwhelming.  That anyone still believes in a super-natural being like the Judeo-Christian God 

is, as the Oxford philosopher John Mackie noted a generation ago, a “miracle,” though perhaps that 

overstates the point:  it is no longer rational to believe in gods or other super-natural beings, but it is 

easily explicable why people (including very intelligent people) do so, a topic on which psychologists, 
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anthropologists and others have shed light for more than a century.  Perhaps most importantly, “the 

truth is terrible,”as Nietzsche likes to say, and religion has offered one of the most potent consolations 

for the terrible truths that afflict human existence:  pointless suffering and mortality.  As I note in 

Chapter 3, that fact is relevant to the question of whether religious conscience is more important than 

other kinds, though I argue it does not ultimately favor privileging religious claims of conscience.  But 

that conclusion also underlines the mistake of the atheist zealots like Dawkins who believe, also falsely, 

that only true beliefs are essential for human life.  Religions all involve some false and/or irrational 

beliefs, but they are none the worse for that in terms of their essential role in the lives of many human 

beings.  What religion can no longer claim is that only the demands it places on conscience deserve 

special legal solicitude.   

Some religious readers complained that the book did not devote more space to recent efforts to 

defend the rationality of religious belief by a handful of professional philosophers (all theists before they 

were philosophers, needless to say).  Others have written books on this topic, including Mackie, and I 

take the issue to be well-settled.  But I also take seriously Nietzsche’s observation in his 1881 book 

Daybreak, in a section titled “Historical refutation as the definitive refutation”:  “In former times, one 

sought to prove that there is no God—today one indicates how the belief that there is a God could arise 

and how this belief acquired its weight and importance:  a counter-proof that there is no God thereby 

becomes superfluous” (95).  The refutations of proofs for the existence of God are legion, the stuff of 

introduction to philosophy classes throughout the post-Enlightenment world; but once we understand 

the attraction of false belief, including religious belief, we do not need to continue the endless recyclying 

of bad arguments for incredible conclusions. 

In addition to arguing for the moral equality of religious and non-religious claims of conscience, I 

also argue that just societies must confront squarely the costs of permitting conscientious exemptions, 
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religious or otherwise, to laws that promote the general welfare.  The return of whooping cough and 

measles in many parts of the United States is tangible evidence of the costs of carving out exemptions to 

laws of general applicability, likes mandatory vaccination schemes.  Although the arguments of the book 

are not concerned with the law of any one jurisdiction, it perhaps bears noting that the United States, in 

particular, has now moved to a dangerous extreme in its willingness to permit “religious believers” to be 

exempt from the law.  Chapter 5 of this book argues that, at least as far as the moral value of principled 

toleration is concerned, the U.S. has gone too far.  Other democratic socieities would do well to learn 

from the American mistakes.   

      B.L. 

      Chicago, IL, USA 

      February 10, 2014  
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Professor Brian Leiter 
University of Chicago Law School 
1111 East 60th Street 
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