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A Reply to Professors Wolkoff & Hanushek
on The Economics of Structured Judgments

Under CPLR Article 50-B

ANTHONY H. RICCARDIt

INTRODUCTION

In their article,1 Wolkoff & Hanushek discuss the economics
of measuring damages in personal injury matters in relation to
New York's structured judgment statute, CPLR 50-B.2 The anal-
ysis is principally focused on the stipulated methodology for es-
timating a verdict's present value. Using different verdict dam-
ages scenarios, the authors discuss several aspects of potential
bias against an accurate measure of present value. Although the
authors' analysis of the various scenarios is extensive, they
present an argument to dismiss an important statutorial refine-
ment to the present value computation. Ironically, heeding the
authors' logic may result in the overstatement of a verdict's
present value and the claimant's attorney's fee.

In discussing CPLR 5045, "Effect of death of judgment cred-
itor,"3 the authors explain that a bias is introduced. Based on
their logic, it is the authors' contention that the present value
computation is actuarially distorted by the stipulation of a life-
contingent limit to future damages annuity payments on certain
elements of loss. 4 Unless this stipulation is technically dis-
missed5 and annuity payments for all future damages are as-
sumed to continue for fixed and guaranteed periods, perhaps be-
yond the life of the claimant, the authors predict a deflation in
negotiated settlements.6

It is here .that the authors' logic results in unsupported con-
clusions, in two respects. First, there is no reason for a technical

t Mr. Riccardi is an economist at AHR Associates in Albany, NY.
1. Michael J. Wolkoff & Eric A. Hanushek, The Economics of Structured Judgments

Under CPLR Article 50-B, 43 BuFF. L. REv. 563 (1995).
2. N.Y. C.P.LR. 5041-5049 (McKinney 1992).
3. Id. 5045.
4. Wolkoff & Hanushek, supra note 1, at 563.
5. A dismissal of life-contingent mortality considerations in only the annuity present

value computations is labeled as a technical dismissal.
6. Wolkoff & Hanushek, supra note 1, at 575.
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dismissal of a life-contingent limit to certain annuity payments;
in fact, there is clear statutorial and actuarial support for such
a limit.7 Second, any actuarial bias to the present value compu-
tation will have no impact on the claimant's recovery, or the ne-
gotiation of such, since only the claimant's attorney's fee is re-
lated to the estimate of present value. A review and analysis of
the statute will obviate these points.

I. STATUTORIAL BAsIs

In personal injury and wrongful death matters, CPLR 5041,
"Basis for determining judgment to be entered," presents the es-
sence of the structured judgment statute, a financial scheme for
the post-verdict determination of the judgment distributions. 8

The financial scheme features a set of lump sums and (future
damages) annuity contract payments, serving as the complete
basis for the determination of the claimant's recovery distribu-
tions. As a separate matter, the claimant's attorney's fee distri-
bution is to be determined, based on a present value estimate of
the set of undistributed lump sums and annuity contract pay-
ments.9 It is here, beyond the lump sums,10 in the estimation of
the present value of the annuity contract payments, where the
statute reveals some important, but subtle, complexities, which
are apparently overlooked by the authors.

CPLR 5041(e), regarding the selection of an interest rate for
the estimation of the present value of the payments from the
annuity contract, provides: "The present value of such contract
shall be determined in accordance with generally accepted actu-
arial practices by applying the discount rate in effect at the time
of the award . . . ."1 The section continues with a reference to
the selection of the proper period of time to employ in the pres-
ent value computation: "The period of time over which such pe-
riodic payments shall be made and the period of time used to
calculate the present value of the annuity contract shall be the
period of years determined by the trier of fact in arriving at the
itemized verdict .... "1

Given no other direction, a limited reading of the statute in-
dicates no additional present value considerations beyond the

7. See N.Y. C.P.LR 5045.
8. Id. 5041.
9. Id. 5041(c).
10. There is no question regarding the present value of any lump sums, they are in

present value, if paid at once.
11. N.Y. C.P.LR. 5041(e).
12. Id.
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selection of a discount rate, to be applied to the annuity pay-
ments over the specified periods of time. However, to further
clarify the period of time for determining the defendant's con-
tractual obligation for the annuity payments (installments), in
the event of the claimant's (judgment creditor's) death, sections
5045(a) and (b) state:

[Tihe liability for payment of any installments for medical, dental or
other costs of health care or non-economic loss not yet due at the death
of the judgment creditor terminates upon the death of the judgment
creditor... The portion of any periodic payment allocable to loss of future
earnings shall not be reduced or terminated by reason of the death of the
judgment creditor, but shall be paid to persons to whom the judgment
creditor owed a duty of support immediately prior to his death to the ex-
tent that such duty of support exists under applicable law at the time of
the death of the judgment creditor. Such payments to such persons shall
continue for the remainder of the period as originally found by the jury
or until such duty of support ceases to exist, whichever occurs first. In
such cases, the court which rendered the original judgment may, upon
petition of any party in interest, modify the judgment to award and ap-
portion the future payments of such unpaid future damages in accor-
dance with this subdivision which apportioned amounts shall be payable
in the future as provided for in this article. In the event that the judg-
ment creditor does not owe a duty of support to any person at the time
of the death of the judgment creditor or such duty ceases to exist, the re-
maining payments shall be considered part of the estate of the judgment
creditor.

13

Therefore, the statute indicates that the defendant is obli-
gated to pay the full verdict-stipulated period of future annuity
payments for the earnings-related damages. In the present
value computation, such payments are to be considered period-
guaranteed, and, thus, not subject to an actuarial adjustment
for mortality. However, the obligation for annuity payments, as
derived from non-earnings damages, is limited to the stipulated
period or the life of the claimant, whichever is less.14 The appar-
ent logic being that an annuity payment stream for a distinct
category of future damages, realized only during the claimant's
life, should cease at the death of the claimant. 15

13. Id.
14. Id. 5045.
15. In the authors' terms, these elements of future loss are non-compensation dam-

ages and, here, such losses are referred to as non-earnings damages. However, regard-
less of how these elements are labeled, the statutorial nomenclature identifies them as a
distinct category of future damages, realized only during the claimant's life.
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Since the non-earnings annuity payments may end at the
claimant's death, they are to be considered as life-contingent
payments and are (absolutely) limited by the verdict periods.
Thus, given certain information regarding the claimant, includ-
ing gender and age, the present value of a first year's annuity
payment is to be actuarially adjusted by the claimant's mortal-
ity in the first year, with a similar adjustment for the second
year and the third year, and so on, resulting in an aggregate
measure of the annuity's mortality-adjusted present value. Al-
though actuaries and economists are routinely called upon to
perform mortality adjustments of this nature, the authors (in a
footnote) state that it is impossible to make such adjustments."5
It is this logic which leads the authors to a technical dismissal
of such adjustments, resulting in an overestimation of the pres-
ent value measure. A case illustration will serve to demonstrate
the impact of this technical faux pas.

II. CASE ILLUSTRATION' 7

Consider the case of a 60 year old, female claimant, 8 who
receives a verdict damage award of $1,857,620, as itemized in
Table 1.0. As a first step, the total past damages, $257,120, and
a portion of the future damages, $250,000, are earmarked as un-
distributed lump sum payments and, as such, included in Table
3.0. In algorithmic terms relating to the statute, Table 2.0
shows the treatment of the remaining future damages, providing
a complete basis for the annuity payment and present value es-
timates in Table 2.1. A consideration of the claimant's mortality
enters into the analysis in Table 2.1, where two, alternative an-
nuity present value estimates are presented, unadjusted and ad-
justed. These estimates are directly carried into the Table 3.0
aggregate present values, resulting in an unadjusted total of
$1,545,964, compared to an adjusted total of $1,444,968. The ag-
gregate present value difference between the adjusted and unad-
justed totals results in a potential distortion of $101,196. The
data in Tables 4.0 and 4.1 allow an itemized comparison of the

16. Wolkoff & Hanushek, supra note 1, at 575 n.32. There are standard actuarial
reference sources routinely relied upon by economists, including the survivor tabulations
in the US. Life Tables, published by the Social Security Administration. See FELICITE C.
BELL, U.S. DEP'T OF HEALTH AND HuiAN SERVICES, LIFE TABLES FOR THE UNITED STATES
SOCIAL SECUTRrrY AREA, 1900-2080 (1992).

17. The methodology used here is consistent with Rohring v. City of Niagara Falls,
638 N.E.2d 62 (N.Y. 1994).

18. The claimant is assumed to have a standard mortality rating for a female at age
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adjusted and unadjusted judgment distributions in relation to
the present value estimates.

Comparing the distributions in Tables 4.0 and 4.1, the sole
impact of the present value mortality adjustment is shown in
item B, the attorney's fee. The Table 4.0, lump sum, attorney fee
distribution is $515,321, as compared to $481,589 in Table 4.1, a
difference-an overestimate-of $33,732. However, the claim-
ant's net recovery, in terms of her lump sum (item A) and annu-
ity contract distributions (item D), is unaffected. This outcome
should not be a surprise, since only the attorney's fee is based
on the Table 3.0 total present value estimates. In effect, the
claimant has nothing to lose, and is economically indifferent, by
allowing a settlement negotiation to focus on the Table 4.1 ad-
justed distributions; a direct contradiction to the authors' con-
tention that lower present value estimates will unilaterally re-
sult in deflated negotiated settlements.' 9

To extend this analysis one step further and fully illustrate
the impact of the authors' logic, a final point should be made in
regard to an additional consequence of a complete dismissal of
life-contingent annuity payments. Going beyond the technical
dismissal, a complete dismissal would replace the life-contingent
annuity payments with their period-guaranteed cousins and,
thus, affect the defendant's (statutorial) obligation to purchase
an annuity contract. All other things being equal, the purchase
of an annuity contract which stipulates only period-guaranteed
payments will be more expensive than would the purchase of a
contract which includes life-contingent payments. Referring to
the pertinent annuity contract data shown in item D of Tables
4.0 and 4.1, the contract premium 0 for the annuities, as shown,
is $545,680 and, alternatively, $583,972 if all the annuity pay-
ments are period-guaranteed. The difference in the annuity con-
tract premiums, $38,112, is the extra expense to guarantee that
the annuity payments to either the claimant or her survivors
(including her estate) will continue for the full, future damages
periods. However, since the defendant is not obligated to offer
an annuity contract with such blanket guarantees, this extra ex-
pense is only illustrative and, as a practical matter, irrelevant
in contemplating a settlement offer.

19. See Wolkoff & Hanushek, supra note 1, at 565. It is assumed that the primary
focus of any settlement negotiation is the claimant's recovery.

20. The annuity contract premiums are believed to be representative of the competi-
tive quotes available in mid-August 1996. Interview with Christopher E. Lamed, Presi-
dent of Settlement Services, Inc., in New York, NY.
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CONCLUSION

The work of the authors has helped to highlight many of
the complexities of New York's structured judgment statute. In
that spirit, this comment highlights an important technical ad-
justment to the authors' present value analyses: the considera-
tion of life-contingent annuity payments for certain elements of
future damages. The sole impact of this refinement is upon the
present value- estimate, as the basis for the claimant attorney's
contingency fee. Although the full impact on the authors' conclu-
sions is unclear, their analyses of various verdict present values
are generally affected (downward) by this refinement. 21 The
most significant impact is on verdicts with large amounts of
non-earnings-related future damages, paid to an elderly claim-
ant, over a long period of time. Verdicts with future damages
which are only earnings-related would not be affected.

21. Depending on the assumptions the Court includes in its verdict, the negative
impact of a present value mortality adjustment may be mitigated. That is, trial testi-
mony may present the future damages in a form that is not limited by the claimant's life
expectancy, effectively projecting the future damages to the actuarial limit of life, nor-
mally considered to be age 100. In the illustration presented here, the verdict periods of
the future damages for medical expenses would be increased to 40 years from the claim-
ants 23-year life expectancy period. By virtue of the added years, the total, verdict fu-
ture damages would be substantially greater and, therefore, mitigate the impact of the
mortality adjustments.
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