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Reproductive Justice Disrupted: Mass
Incarceration as a Driver of Reproductive
Oppression

We describe how mass incar-

ceration directly undermines

the core values of reproductive

justice and how this affects in-

carcerated and nonincarcerated

women.

Mass incarceration, by its

very nature, compromises and

undermines bodily autonomy

and the capacity for incarcer-

ated people to make decisions

about their reproductive well-

being and bodies; this is done

through institutionalized rac-

ism and is disproportionately

done to the bodies of women

of color. This violates the most

basic tenets of reproductive

justice—the right to have a

child, not to have a child, and

to parent the children you have

with dignity and in safety.

By undermining motherhood

and safe pregnancy care, denying

access to abortion and contra-

ception, and preventing people

from parenting their children

at all and by doing so in over-

policed, unsafe environments,

mass incarceration has become

a driver of forms of reproductive

oppression for people in prison

and jails and in the community.

(Am J Public Health. 2020;110:

S21–S24. doi:10.2105/AJPH.2019.

305407)

Crystal M. Hayes, MSW, Carolyn Sufrin, MD, PhD, and Jamila B. Perritt, MD, MPH

K
ima gave birth to baby Koia

on a bright fall day. It was an

uneventful birth, except for the

looming presence of a sheriff’s

deputy stationed outside the de-

livery room. Kima—a pseudo-

nym of an actual incarcerated

mother whose full narrative is

documented in the book Jailcare:

Finding the Safety Net for Women

Behind Bars1—was incarcerated at

the local jail, charged with shop-

lifting and violating probation,

and could not afford her bail.

Kima was allowed to bond with

and breastfeed her baby in her

postpartum room—until 12 hours

after birth, when a nurse abruptly

removed the baby from Kima’s

arms and nervously explained that

the baby had to go to the nursery.

Child protective services had put a

police hold on babyKoia—which

meant thatKima couldonly spend

timewith the baby there, one arm

chained to a wheelchair and a

deputy lurking nearby—because

Kima’s sister, who agreed to

care for the baby until Kima’s

release, had a child protective

services record. Although a su-

pervisor later indicated that the

police hold was unnecessary, it

was too late for Kima, who

had already returned to jail.1

While the child protective ser-

vices worker’s actions may have

been legal, they were not ethical

or just.

Kima’s experience illuminates

the ways that mass incarceration

in the United States disrupts the

core principles of reproductive

justice: the right to have children,

the right not to have children,

and the right to raise children

in safety and with dignity.2 Re-

productive justice addresses re-

productive oppression—the

regulation and exploitation of

individuals’ bodies, sexuality, la-

bor, and procreative capacities as

a strategy to control individuals

and entire communities.2 Ex-

amining the broader context of

Kima’s reproductive life—as a

Black woman whose life was

shaped by racism, sexual trauma,

addiction, poverty, chronic

recidivism, and homelessness—

makes clear that structural ineq-

uities made her vulnerable both

to being targeted by carceral in-

stitutions and to reproductive

oppression, so much so that a

child protective services worker

had the ability to inappropriately

deny her the right to be with her

baby. This recognition requires

us to consider how mass incar-

ceration and its violation of re-

productive justice are intimately

entwined.

“Mass incarceration” is a term

that refers to the exponential,

unprecedented, and disparate rise

in the number of people behind

bars in the United States since the

early 1980s. It is a phenomenon

with intersecting political, social,

and economic dimensions that

are rooted in White supremacy

and whose policies have led to

the disproportionate imprison-

ment of people of color.3 This

includes the proliferation of pri-

vate prisons and prison health

care companies that profit from

imprisoning people.3

We argue that the dispro-

portionate hyperincarceration

of Black individuals and other

historically marginalized groups

violates the principles of repro-

ductive justice, and that the entire

phenomenon of mass incarcera-

tion must be understood through

the lens of reproductive justice to

more fully grasp its ubiquitous

reach into society. In this light, it

becomes clear that mass incar-

ceration perpetuates the condi-

tions that sustain reproductive

inequities throughout US society.

WHAT IS
REPRODUCTIVE
JUSTICE?

“Reproductive justice” is a

term, framework, andmovement
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that integrates reproductive

rights, human rights, and so-

cial justice. This concept was

developed in 1994 by 12 Black

women, who, while attending a

pro-choice conference in Chi-

cago, sought to create a more

expansive framework to under-

stand and address reproductive

health and rights.2 Although they

did important work, the repro-

ductive rights and reproductive

health movements often neglec-

ted the impact of structural con-

ditions that shape reproductive

experiences. These conditions

manifest as systems of oppression

based on race, ability, class, gen-

der, sexuality, age, and immigra-

tion status. They intersect and

affect the ability of individuals

to control their reproductive

life course. Reproductive jus-

tice recognizes that control over

one’s fertility is complex and

cannot be fully understood out-

side the social conditions that af-

fect it—including the racialized

phenomenon of mass incarcera-

tion and its historical relationship

to slavery and Jim Crow.2,4 The

pioneers of reproductive justice

built on Black feminist thought

and saw a need for a broader

framework for achieving justice

for women and girls, their com-

munities, and others who had

been historically marginalized and

disenfranchised.5

The reproductive justice

framework holds three tenets at

its core. Every woman has the

human right to

d Decide if and when she will

have a baby and the conditions

under which she will give

birth,
d Decide if she will not have

a baby and her options for

preventing or ending a preg-

nancy, and
d Parent the children she already

has with the necessary social

supports in safe environments

and healthy communities and

without fear of violence from

individuals or the government.

In the linking of the human

rights framework with Black

feminist theory, we recognize

that people may require differing

supports to achieve these rights

based on intersecting oppressions

that are unique to an individual’s

life. Reproductive justice con-

nects reproductive oppression to

struggles for social justice and

human rights by focusing on the

roles that social institutions—

such as prisons and jails—the

environment, economics, and

culture play in each woman’s

reproductive life.2

Women behind bars have

been largely eclipsed in broader

discussions on health care for

incarcerated people, criminal le-

gal system reform, and critiques

of the negative impact of incar-

ceration on health status and

outcomes. This is evident in

common descriptions of incar-

ceration rates. Recent attention

to the declining prison pop-

ulation ignores that the number

of incarceratedwomen continues

to rise, with more than 225 000

women in jails and prisons in

2017, representing more than

a 700% increase since 1980.6,7

Women, especially women of

color like Kima, have been dis-

proportionately affected by the

criminalization of poverty—in-

carcerating people for poverty

that results from neoliberal mar-

ket inequalities8—and the poli-

cies of the “war on drugs.”9

Statistically reflecting this racial-

ized phenomenon, 53% of sen-

tenced female prisoners were

women of color in 2017.6 Black

women are twice as likely to

be incarcerated asWhite women,

and 1 in 18 Black women

will be imprisoned in her life,

compared with 1 in 111 White

women.6,10 Seventy five percent

of incarcerated women are of

reproductive age, and two thirds

are mothers and the primary

caregivers to young children.6,11

Incarceration of these mothers

leaves a large population of

children functionally orphaned

without caregiver stability.11

Up to 80% of women report

being sexually active with men in

the months before incarceration,

with less than 30% reporting

consistent use of contraception at

the time of incarceration.12 Some

women will, therefore, be

pregnant at the time of incar-

ceration, and the care they re-

ceive—or do not receive—can

significantly influence their

health and the outcome of their

pregnancies.13,14 Until 2019,

there were no national statistics

about pregnancy outcomes in

incarceration settings. Such a data

omission calls attention to the

ways that incarcerated pregnant

people have been overlooked. A

2019 study of state and federal

prisons reported nearly 1400

admissions of pregnant people,

more than 750 live births, almost

50 miscarriages, and only 11

abortions in one year.15 The

nature of the carceral system’s

role in separation, punishment,

and domination means that these

pregnancies are inherently

marked by infringements on re-

productive justice. The forces

leading to rising and racially

disproportionate rates of in-

carceration overlap with re-

productive oppression through

persistent devaluation and con-

trol of people’s reproductive

well-being. We explore those

overlaps further.

THE RIGHT TO
HAVE CHILDREN

At its most basic level, incar-

ceration interferes with people’s

abilities to decide if and when to

have children. Although jail stays

may be short, current sentencing

laws can keep women behind

bars for a long time. Because a

woman’s fertility in general de-

clines with age, this means that

a woman who is released from

prison after a lengthy sentence

will have less fecundity than

when she entered. Given that

most incarcerated women are

confined during their childbear-

ing years, and given that impris-

onment generally precludes

procreation, incarceration vio-

lates this first tenet of reproduc-

tive justice; because men’s

fertility is not time dependent,

this is a reproductive oppression

that is unique to incarcerated

women.

The right to have children also

includes the right to determine

the conditions inwhich one gives

birth. Medical standards and best

practices for obstetrical health

care apply to all pregnant,

birthing, and postpartum people

regardless of incarceration status.

Yet available evidence shows that

many jails and prisons provide

substandard, minimal, or even

dangerous prenatal care.13,14And

although some individuals may

access care in prisons and jails that

they would otherwise not re-

ceive, this reality reflects the

broader deficiencies of a social

safety net that fails to adequately

address the needs of people on

the margins of society.1

This variability in prenatal care

stems, in part, from the lack of

mandatory standards or oversight

in incarceration health care.

Despite the Supreme Court’s

declaration that incarcerated

people have a constitutional right

to health care,16 there is no

agency that oversees health care

in prisons or jails or requires that

they provide a certain basic set

of health care services, includ-

ing pregnancy care. When
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incarcerated pregnant people are

denied the care that they need,

it is in direct violation of this

constitutionally protected right.

Moreover, despite national

health care organization guide-

lines, incarcerated pregnant

people are shackled to beds and

kept in solitary confinement, in

direct violation of United Na-

tions Rules for the Treatment of

Women Prisoners.17 As of De-

cember 2019, only 29 states, the

District of Columbia, and the

federal government had anti-

shackling laws in place. Even in

states with antishackling laws, the

practice still routinely happens,

owing in part to a lack of over-

sight and accountability of cus-

tody officers, hospitals’ lack of

awareness of the laws, and pu-

nitive attitudes toward pregnant

incarcerated people.18

It is common for incarcerated

mothers to be separated from

their newborns within less than

24 hours of birth. This practice

disrupts important bonding time

and denies both the mother and

the infant the benefits that come

from breastfeeding. Such was the

case for Kima, the woman de-

scribed earlier. Black women and

other women of color carry the

heaviest burden, as they are dis-

proportionately incarcerated

and more likely to die in child-

birth than White women, as a

result of many factors, including

embedded racism in health care

systems.19

Incarceration also violates the

rights of women to have children

through coercive contraceptive

and sterilization practices. For

instance, women in California

prisons were unlawfully sterilized

without consent as recently as

2010.20 These practices share

legacies of forced sterilization of

other historically devalued and

oppressed groups—such as im-

migrants and people with dis-

abilities, including psychiatric

disabilities.5 Recognizing the

potential for coercion in incar-

cerated settings, the American

College of Obstetricians and

Gynecologists advises that in-

carcerated women generally not

undergo tubal sterilization while

in custody.21

THE RIGHT NOT TO
HAVE CHILDREN

The reproductive rights

movement has historically fo-

cused on protecting the legal

rights to choose and access con-

traception and abortion. How-

ever, the ability to secure these

rights is constrained when access

to care is limited, bodily auton-

omy is controlled, and physical

movement is restricted, as is the

case with incarceration. In other

words, the notion of reproduc-

tive “choice” is irrelevant.

The courts have affirmed that

women’s constitutional right to

abortion exists even during in-

carceration.22 However, realiz-

ing this right in a system designed

to control and dominate all as-

pects of an individual’s life can be

nearly impossible. Barriers cre-

ated by institutions of incarcera-

tion may include absent or

prohibitive written abortion

policies, requiring women to pay

for the abortion or transportation

to the facility where she is to

obtain an abortion, or mandating

a court order for what is labeled

an “elective procedure.”22 Such

policies are undue burdens for

incarcerated people. For instance,

many incarcerated women can-

not afford the procedure or

custody transportation cost re-

quirements; were they not in-

carcerated, they might have

insurance or be in a state where

Medicaid covers their abortion—

but Medicaid is suspended upon

incarceration.23 Getting a court

order to be allowed to have an

abortion adds complicated lo-

gistics and time to the process,

notable for a medical procedure

that is time sensitive. These

carceral impediments can all

result in delays or an outright

inability to have an abortion, ef-

fectively forcing women to con-

tinue pregnancies against their

will as part of their punishment.22

Such incarceration-specific

barriers play out in a broader

context in the United States,

where restrictive laws have al-

ready limited abortion access for

all women.

Accessing contraception dur-

ing incarceration can prove

equally problematic. Although

most incarcerated women plan to

resume sexual activity with het-

erosexual partners within six

months of their release and the

majority want to start contra-

ception before release, few

prisons and jails provide access to

contraception.12,24 Most do not

even permit women to continue

preincarceration methods; tem-

porarily discontinuing birth

control puts women, particularly

those in short stay jails with un-

predictable release dates, at es-

pecially high risk of unplanned

pregnancy upon reentry. Incar-

ceration thus interferes with

women’s efforts to avoid un-

wanted pregnancies.

THE RIGHT TO RAISE A
FAMILY WITH DIGNITY

Mothers who are incarcerated

are immediately prevented from

raising their families with dignity

and in safety because they are

confined. They are also more

likely to lose their children to the

foster care system and are more

likely to lose their parental rights

than incarcerated fathers and

those who neglect, abuse, and

sexually molest their children.11

Reinstating parental rights after

release can be challenging, es-

pecially if children have been

placed in state custody. Incar-

cerated mothers are released into

circumstances in which they of-

ten have difficulty accessing

housing, employment (especially

because many employers will not

hire thosewith a criminal record),

and other resources; these factors

impair their ability to raise their

children in safety and with dig-

nity after incarceration. Fur-

thermore, the intergenerational

impact of incarceration also sig-

nals the limitations on their

abilities to raise flourishing fam-

ilies. In addition to being more

likely to be incarcerated than

those without an incarcerated

parent, children of incarcerated

parents experience social stigma,

isolation, and poor self-image.11

These issues make it difficult for

children of incarcerated parents

to develop into confident adults.

CONCLUSIONS
Mass incarceration has had a

disproportionate and negative

impact on Black families, in-

cluding on economic stability,

children’s academic achieve-

ment, the involvement of child

welfare and the juvenile justice

system, and the overall ways it

strips families of crucial bonds

over time.25 Framing mass in-

carceration as solely a male

problem, either explicitly or by

the subtle omission of women,

leaves out critical pieces of this

debate. Focusing on Black

women provides a unique op-

portunity to fully show the

intersecting relationships be-

tween reproductive oppression,

structural racism, and mass in-

carceration, as Black women

sit at the intersection of race

and gender. Black women’s
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positionality in US society offers

inroads into understanding how

mass incarceration disrupts re-

productive justice, as their racial

and gender identity makes them

targets for incarceration and vi-

olations of their reproductive

rights, unlike White women.5

Central to reproductive justice

is the ability to make decisions

about your own fertility without

fear, coercion, or violence. It is a

human right that includes the

ability to choose if, when, and

how to have children and under

what circumstances you will be a

parent. In this sense, reproductive

justice exposes the ways that mass

incarceration is tied to the sys-

temic violations of human rights.

These violations have contributed

to the acceptance and normali-

zation of removing children from

incarcerated parents and the denial

of reproductive rights and health

and, thus, has made it impossible

for all incarcerated people and

communities of color to enjoy

what it means to be fully human.

Indeed, it then becomes a heu-

ristic for recognizing reproductive

oppressions throughout society.

This lens is an apt way of under-

standing the reproductive expe-

riences of Kima, the mother we

described who gave birth in

custody.

Confronting the many ways

that mass incarceration and our

criminal legal system routinely

disrupt reproductive justice and

therefore drive reproductive in-

equities requires significant at-

tention in these four areas: (1)

ensuring that incarcerated

women have access to compre-

hensive, quality reproductive

health care; (2) dismantling

structural and institutional rac-

ism, including our own inter-

nalized racism and sexist thinking

and practices; (3) promoting re-

productive justice and women’s

health as core parts of any political

agenda; and (4) developing a

commitment to imagining a

world without prisons. If we are

going to live in a society that

is equitable and that does not

violate the basic principles of

reproductive justice, particularly

for people like Kima who are

most susceptible to reproductive

oppression, we need a set of new

tools and analysis for addressing

our criminal legal system and

mass incarceration. Most impor-

tantly, we need imagination. We

also need to always ask ourselves,

does this criminal legal policy,

practice, or procedure violate any

of the core tenets of reproductive

justice? And if we find that it

does, wemust commit to holding

ourselves and our institutions

accountable for rectifying this,

to ensure we are not violating

anyone’s reproductive rights—

no matter their status as an in-

carcerated or free person.
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