
RETHI NKI NGPERSONAL I NJURY DAMAGES:
COMPENSATI ON FOR LOST CAPACI TI ES

Deni se Réaume*
Tor ont o

Thi s ar t i cl e r eexami nes t he debat e about whet her per sonal i nj ur y damages ar e
awar ded f or l oss of ear ni ngs or l oss of ear ni ng capaci t y . I t begi ns by anal yzi ng
t he l eadi ng cases t o see i f a coher ent appr oach emer ges . Di scover i ng none, i t
t hen t ur ns t o cases i n t hr ee pr obl emat i c ar eas- compensat i on t o homemaker s,
f or l ost i l l egal i ncome, and f or l ost busi ness i ncome . These ar eas r eveal t he
unsat i sf act or y nat ur e of bot h t he l oss of ear ni ngs and l oss of ear ni ng capaci t y
appr oaches . The aut hor suggest s a new concept ual i zat i on of t he i ssue . I t shoul d
be r ecogni zed t hat a t or t vi ct i mf r equent l y suf f er s t he l oss of a wi de var i et y of
capaci t i es . Some of t hese have a mar ket val ue, t hat i s, peopl e do commonl y
exchange t hei r use f or payment . These shoul d be compensat ed as pecuni ar y
l osses . However , t he l oss of a capaci t y shoul d be compensat ed, as a pecuni ar y
l oss, onl y t o t he ext ent t hat t he pl ai nt i f f woul d have used i t t o per f or m economi c
act i vi t y . Thi s appr oach i s t hen appl i ed t o t he t hr ee pr obl emat i c t ypes of case t o
achi eve a mor e sat i sf act or y sol ut i on .

L' aut eur de cet ar t i cl e consi dèr e à nouveau l a quest i on de savoi r si l a r ai son
de l ' oct r oi de dommages i nt ér êt s pour bl essur e cor por el l e est l a per t e de gai ns
ou l a per t e de l a capaci t é de gagner des r evenus . El l e commence par une
anal yse des ar r êt s qui f ont j ur i spr udence en essayant de voi r s' i l y a cohér ence
de vue . N' en t r ouvant pas, el l e exami ne l a j ur i spr udence de t r oi s domai nes qui
pr ésent ent des di f f i cul t és, l a compensat i on pour l es f emmes qui s' occupent de
l a f ami l l e, pour l es r evenus i l l égaux et pour l a per t e de gai ns dans l es af f ai r es .
Dans ces domai nes, on peut voi r que l a per t e de gai ns comme l a per t e de l a
capaci t é de gagner des r evenus ne peuvent , de par l eur nat ur e, of f r i r de sol u-
t i ons sat i sf ai sant es . L' aut eur pr opose une nouvel l e concept ual i sat i on de l a ques-
t i on . I l f audr ai t al or s r econnaî t r e que l a vi ct i me d' un dél i t subi t l a per t e d' un
gr and nombr e de capaci t és . Cer t ai nes ont une val eur commer ci al e, c' est - à- di r e
que l es gens l es of f r ent cont r e pai ement . I l f audr ai t compenser cel l es- ci en l es
consi dér ant comme des per t es pécuni ai r es . Mai s oi t ne devr ai t compenser l a
per t e d' une capaci t é que dans l a mesur e où l e pl ai gnant l ' aur ai t ut i l i sée pour
une act i vi t é économi que . L' aut eur appl i que ensui t e cet t e nouvel l e mét hode aux
t r oi s t ypes d' ar r êt s qui pr ésent ent des di f f i cul t és af i n d' obt eni r une sol ut i on
pl us sat i sf ai sant e .

* Deni se Réaume, of t he Facul t y of Law, Uni ver si t y of Tor ont o, Tor ont o, Ont ar i o . Thi s

ar t i cl e i s based on r esear ch under t aken f or t he Ont ar i o Law Ref or m Commi ssi on' s Pr oj -
ect on Compensat i on f or Per sonal I nj ur y and Deat h . However , t he vi ews expr essed i n
t he ar t i cl e ar e t hose of t he aut hor al one and do not necessar i l y r ef l ect t he vi ews of t he
Commi ssi on .
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I nt r oduct i on

An awar d of damages i n a t or t act i on t o r ecover f or per sonal i nj ur y i s
t ypi cal l y di vi ded i nt o t wo br oad headi ngs- damages f or pecuni ar y l oss,
and f or non- pecuni ar y l oss . Si nce t he 1978 Supr eme Cour t deci si ons i n
" t he t r i l ogy" ' t hese t wo cat egor i es have been gover ned by di f f er ent
basi c pr i nci pl es . I n assessi ng damages f or pecuni ar y l osses, t he obj ec-
t i ve i s f ul l compensat i on, t hat i s, t he cour t shoul d at t empt t o put t he
pl ai nt i f f i n t he posi t i on t hat she woul d have enj oyed i f t he acci dent had
never occur r ed . 2 I n t he cont ext of non- pecuni ar y l osses, however , t he
cour t has decl ar ed f ul l compensat i on t o be i mpossi bl e and has opt ed
i nst ead f or basi ng such an awar d on i t s capaci t y t o pr ovi de r easonabl e
sol ace t hr ough a sum of money whi ch can be used t o make t he pl ai n-
t i f f ' s l i f e mor e t ol er abl e . ' Wi t hi n t he cat egor y of pecuni ar y damages t he
cour t s have f ur t her di f f er ent i at ed t wo sub- headi ngs of l oss- f ut ur e car e
cost s, and a headi ng whi ch has been var i ousl y r ef er r ed t o as " ( pr ospec-
t i ve) l oss of ear ni ngs" , " l oss of f ut ur e i ncome" , and " l oss of ear ni ng
capaci t y" . Al t hough t her e ar e di f f i cul t i es i n det er mi ni ng what t he pl ai n-
t i f f i s ent i t l ed t o under t he headi ng of f ut ur e car e cost s, ¢ t her e seems t o
be no di f f i cul t y i n appr eci at i ng what l oss i s bei ng compensat ed. The
i nj ur y has cr eat ed cer t ai n needs, t he f ul f i l l ment of whi ch cr eat es a f i nan-
ci al l oss . By cont r ast , under t he headi ng of l oss of ear ni ngs/ ear ni ng
capaci t y t her e i s some conf usi on as t o what exact l y t he compensat i on i s
f or , t hat i s, what t he l oss i s t hat t he cour t i s seeki ng t o compensat e . I n
t he t ypi cal case, whi ch const i t ut es t he par adi gm t hat under l i es l egal t hi nk-
i ng about t hi s i ssue, t hi s conf usi on causes no ser i ous di f f i cul t i es . Al l
woul d agr ee on t he l evel of of compensat i on whi ch i s appr opr i at e, al t hough
di f f er ent r at i onal es woul d be r el i ed upon by di f f er ent cour t s . Ther e ar e
some cases, however , whi ch hi ghl i ght t he conf usi on and r equi r e mor e
ser i ous at t ent i on t o t he pr oper basi s f or compensat i on i n t hi s ar ea .

The l i t er at ur e on t hi s i ssue suggest s t wo possi bl e appr oaches t o t he
pr obl em. ' The f i r st , usual l y l abel l ed " l oss of ear ni ngs" , char act er i zes
t he pl ai nt i f f ' s l oss as t he f ut ur e st r eam of i ncome t hat she woul d have
ear ned over t he cour se of her l i f e and whi ch she wi l l be nowunabl e t o
ear n . I n ot her wor ds, t he pl ai nt i f f i s bei ng compensat ed f or t he f act t hat
she wi l l no l onger r ecei ve t he sums of money t hat she woul d have r ecei ved

1 Andr ews v . Gr and and Toy Al ber t a Lt d. , [ 1978] 2 S. C. R. - 229, ( 1978) , 83 D. L . R.

( 3d) 452; Ar nol d v . Teno, [ 1978] 2 S. C. R. 287, ( 1978) , 83 D. L . R. ( 3d) 609 ; Thor nt on

v. School Di st r i ct No . 57 Boar d of Tr ust ees, ( 197812 S . C. R. 267, ( 1978) , 83 D. L . R.

( 3d) 480 .

2 Andr ews v . Gr and and Toy Al ber t a Lt d . , i bi d .

3 See t he cases ci t ed, supr a, f oot not e 1 ; Li ndal v . Li ndal , [ 1981] 2 S. C. R. 629,

( 1981) , 129 D. L . R. ( 3d) 263 .

4 These t ypi cal l y r evol ve ar ound t he st andar d of medi cal or r ehabi l i t at i ve car e t he

pl ai nt i f f i s ent i t l ed t o .

5 See S . M. Waddams, The Law of Damages ( 1983) , pp . 228f f , Ken Cooper -

St ephenson and I wan P. Saunder s, Per sonal I nj ur y Damages i n Canada ( 1981) , pp . 196f f .
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as i ncome i f t he i nj ur y had not t aken pl ace . The obj ect of t he damage
awar d i s t o r epl ace t hese payment s . The second, r ef er r ed t o as t he " l oss
of ear ni ng capaci t y" appr oach, t r eat s t he l oss as one of a capi t al asset ,
namel y, t he capaci t y t o ear n . Under t hi s appr oach, t he pl ai nt i f f i s bei ng
compensat ed f or t he l oss of a cer t ai n capaci t y, t he capaci t y t o ear n an
i ncome . Theor et i cal l y, t hi s woul d i nvol ve assessi ng compensat i on accor d-
i ng t o how much t he pl ai nt i f f coul d have ear ned by put t i ng her t al ent s t o
t he most l ucr at i ve use possi bl e, whet her or not she was doi ng so at t he
t i me of t he i nj ur y or woul d have done so i n t he f ut ur e . The l i t er at ur e has
t r eat ed t hese t wo appr oaches as i nconsi st ent wi t h each ot her , so t hat
t her e ar e at l east some cases i n whi ch one' s concl usi on wi l l var y depend-
i ng upon whi ch appr oach i s adopt ed .

I n t he par adi gm case, t hat of t he sal ar i ed empl oyee, i t makes no
di f f er ence whet her t he pl ai nt i f f i s r egar ded as havi ng been depr i ved of a
st r eam of f ut ur e i ncome or t he capaci t y t o ear n t hat i ncome . Ther e i s no
need f or concept ual cl ar i t y i n such cases . But not ever y t or t vi ct i m i s a
sal ar i ed empl oyee and t her e ar e t hr ee mai n t ypes of si t uat i on i n whi ch
t he r esul t s of t he use of t hese t wo appr oaches di ver ge . The f i r st of t hese
i s t hat of t he i nj ur ed homemaker who, at t he t i me of t he acci dent , was
not engaged i n pai d empl oyment and woul d not l i kel y have ent er ed t he
pai d wor kf or ce . We can consi der , under t he same r ubr i c, t he case of a
vol unt eer wor ker . The second si t uat i on i s t hat of t he t or t vi ct i m who
was ear ni ng her l i vi ng t hr ough some ki nd of i l l egal act i vi t y at t he t i me
of t he acci dent . Fi nal l y, a si t uat i on not usual l y consi der ed i n connect i on
wi t h t hi s pr obl em of how t o char act er i ze t hi s pecuni ar y l oss i s t hat of
t he per son who i s par t of a busi ness or par t ner shi p and whose pr oduct i v-
i t y out st r i ps her shar e of t he busi ness' i ncome . I n t hese cases t he pur e
ver si ons of t he l oss of ear ni ngs and l oss of ear ni ng capaci t y appr oaches
pul l i n opposi t e di r ect i ons . I n a sense, t hen, such cases pr ovi de a t est i ng
gr ound f or t he t wo appr oaches . Assumi ng t hat each appr oach must l ead
t o cer t ai n concl usi ons i n t hese cases, comment at or s have i nf er r ed f r om
t he r esul t i n cer t ai n cases t hat t he cour t must have been t aki ng one of t he
appr oaches r at her t han t he ot her . I shal l ar gue t hat t he cour t s have not
been as cl ear and unambi guous i n t hei r concept ual i zat i on of t he pl ai n-
t i f f ' s l oss as have been t he academi cs . Rat her t he case l aw seems t o
r eveal a cur i ous bl end of t he t wo appr oaches . Thi s means t hat i t i s not
possi bl e t o i dent i f y ei t her t he l oss of ear ni ngs or l oss of ear ni ng capaci t y
appr oach mer el y f r om t he r esul t i n a par t i cul ar case .

A r e- exami nat i on of t hese pr obl emat i c si t uat i ons wi l l pr ovi de t he
gr oundwor k f or a r econcept ual i zat i on of t he basi s f or compensat i on . I n
t he pr ocess I shal l ar gue t hat nei t her t he l oss of ear ni ngs, nor t he l oss of
ear ni ng capaci t y appr oaches ar e ent i r el y sat i sf act or y . Rat her , I shal l ar gue
t hat t he seemi ngl y hybr i d appr oach used by t he cour t s i n f act pr esent s,
i n embr yoni c f or m, a t hi r d al t er nat i ve whi ch i s capabl e of r esol vi ng
t hese i ssues . I t needs, however , t o be r ef or mul at ed i n or der t o pr ovi de a
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new under st andi ng of what i s bei ng compensat ed. Thi s al t er nat i ve appr oach
has t he mer i t of pr ovi di ng a compr ehensi ve basi s f or t hi s head of pecu-
ni ar y damages, t hat i s, i t of f er s an under st andi ng of what t he l oss i s t hat
has been suf f er ed and must be compensat ed, whi ch i s appl i cabl e t o any
ki nd of si t uat i on, i ncl udi ng t he pr obl emcases out l i ned above. My st ar t i ng
poi nt i s an exami nat i on of t he case l aw i n t he par adi gmat i c per sonal
i nj ur y si t uat i on i n or der t o see how much suppor t t her e i s i n t he deci -
si ons f or each of t he l oss of ear ni ngs and t he l oss of ear ni ng capaci t y
appr oaches . Bot h of t hese wi l l t hen be t est ed i n what I have r ef er r ed t o
as t he pr obl emcases i nvol vi ng homemaker s and vol unt eer s, i l l egal i ncome,
and busi ness i ncome by cont r ast i ng t he act ual cases wi t h t he r esul t s
whi ch woul d be achi eved by t he use of ei t her of t hese appr oaches i n i t s
pur e f or m. Fi nal l y, I wi l l suggest a r econcept ual i zat i on f or t he r el evant
l oss i n per sonal i nj ur y cases and show how t hi s can be used t o pr ovi de a
bet t er r at i onal e f or some of t he exi st i ng case l aw and a mor e sat i sf act or y
r esul t i n t he pr obl em cases .

A. The Cur r ent Law

1 . Loss of Ear ni ngs or Loss of Ear ni ng Capaci t y?

Canadi an l awon t hi s poi nt st ar t s wi t h t he Supr eme Cour t j udgment
i n R. v . Jenni ngs, 6 i n whi ch i t was deci ded t hat compensat i on under t hi s
head of damages i s f or t he l oss of t he capaci t y t o ear n i ncome . Thi s i s t o
be t r eat ed as a capi t al asset whi ch must be val ued . The i ssue i n Jenni ngs
was whet her t ax shoul d be deduct ed f r omt he damage awar d and, al t hough
i t coul d be ar gued t hat i t i s onl y f or t hi s pur pose t hat t he l oss i s t o be
vi ewed i n t hi s way, t hi s char act er i zat i on has t ended t o set t he t one f or
t he gener al appr oach t o t hi s head of damages . Thi s appr oach was r ei t er -
at ed mor e r ecent l y i n Andr ews v . Gr and and Toy Al ber t a Lt d. , 7 wher e i t
was used pr i mar i l y t o j ust i f y awar di ng compensat i on f or t he pl ai nt i f f ' s
pr e- acci dent wor ki ng l i f e expect ancy . The same j ust i f i cat i on f or awar d-
i ng compensat i on f or t he " l ost year s" was adopt ed i n t he l eadi ng Engl i sh
case, Pi cket t v . Br i t i sh Rai l Engi neer i ng Lt d. , ' as wel l as t he l eadi ng
Aust r al i an case, Skel t on v . Col l i ns . 9 Despi t e t hi s char act er i zat i on, t he
st ar t i ng poi nt i n cal cul at i ng damages i s, i n t he t ypi cal case, what t he
pl ai nt i f f was act ual l y ear ni ng at t he t i me of t he acci dent . The cour t must
t hen det er mi ne t he pr obabi l i t y t hat t he pl ai nt i f f woul d have i ncr eased
her ear ni ngs over t he year s due t o pr omot i on or t he benef i t s of seni or i t y
or whet her t hey woul d have been depr essed by l ay- of f or i l l heal t h. I n

6 [ 1966] S. C. R. 532, ( 1966) , 57 D. L. R. ( 2d) 644 .

' Supr a, f oot not e l .
s [ 1980] A. C. 136, [ 1979] 1 Al l E. R. 774 ( H. L. ) . See al so Gammel l v . Wi l son,

[ 19821 A. C. 27, [ 1981] 1 Al l E. R . 578 ( H. L . ) .

9 ( 1966) , 115 C. L . R. 93 ( Aust . H. C. ) . See al so Ar t hur Robi nson ( Gr af t on) Pr y Lt d.

v . Car t er ( 1968) , 122 C. L . R. 649 ( Aust . H. C. ) , per Bar wi ck C. J . ; Faul kner v . Kef f al i nos

( 1970) , 45 A. L . J . R. 80 ( Aust . H. C. ) ; Tzouvel i s v . Vi ct or i an Rai l ways Commi ssi oner s,

[ 1968] V. R. 112 ( S. F . C. ) .
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t hi s r espect t he t ask l ooks as t hough i t i s desi gned t o assess how much

t he pl ai nt i f f woul d act ual l y have ear ned over her wor ki ng l i f e i f t he
i nj ur y had not occur r ed . Thi s had l ed some comment at or s t o ar gue t hat

despi t e t he cour t ' s use of t he t er mi nol ogy of " l oss of ear ni ng capaci t y" ,
damages ar e r eal l y bei ng det er mi ned accor di ng t o t he l oss of ear ni ngs

appr oach . " The l oss of ear ni ng capaci t y appr oach woul d r equi r e t he
cour t s t o consi der what t he pl ai nt i f f coul d have ear ned gi ven her capa-
bi l i t i es i f she wer e t o put her t al ent s t o t he best possi bl e use . I nst ead t he

cour t i s si mpl y aski ng t he hypot het i cal quest i on " What woul d t hi s pl ai n-
t i f f pr obabl y have ear ned over t he cour se of her wor ki ng l i f e?" , a ques-

t i on bet t er desi gned t o yi el d an amount whi ch wi l l r epl ace t he act ual
i ncome l ost due t o t he i nj ur y .

Thi s ar gument t hat t he cour t s ar e mer el y payi ng l i p ser vi ce t o t he
ear ni ng capaci t y appr oach i s st r engt hened by a consi der at i on of t he domi -
nant t enor of Engl i sh case l aw. Al t hough t he char act er i zat i on " l oss of
ear ni ng capaci t y" i s somet i mes used, i t seems t o be r egar ded as i nt er -
changeabl e wi t h t he concept of " l oss of ear ni ngs " . ' I Despi t e t he f ocus
i n Pi cket t l ' ` on ear ni ng capaci t y, t her e i s al so di ct um t o suggest t hat
compensat i on wi l l be awar ded onl y i f t he pl ai nt i f f ' s capaci t i es woul d
have been used t o ear n i ncome . " Ther e i s cer t ai nl y an emphasi s i n t he
Engl i sh cases on compensat i ng t he pl ai nt i f f onl y f or l osses whi ch wi l l
act ual l y be suf f er ed . Thi s has been ver y i nf l uent i al i n t he appr oach t o

such i ssues as whet her col l at er al benef i t s and i ncome t ax shoul d be deduct ed
f r om t he awar d . "

Thi s emphasi s can al so be seen i n r ecent cases whi ch have begun t o
gi ve a new, nar r ower meani ng t o t he t er m " l oss of ear ni ng capaci t y" ,

15

I n Moel i ker v . A. Reyr ol l e and Co . Lt d. 16 t he Cour t of Appeal hel d t hat
compensat i on was due f or l oss of ear ni ng capaci t y,

" Cooper - St ephenson and Saunder s, op . ci t . , f oot not e 5, pp . 196- 204.
11 Br owni ng v . War Of f i ce, [ 1963] 1 Q. B. 750, at p . 758, [ 196213 Al l E. R. 1089,

at p. 1091 ( C. A. ) , per Lor d Denni ng, M. R. Di pl ock L. J . pr ef er r ed t o speak of " pecuni -

ar y l oss" , at pp . 767 ( Q. B. ) , 1096 ( Al l E. R. ) ; Mor i ar t y v . McCar t hy, [ 1978] 1 W. L . R.

155, at p . 159, [ 1978] 2 Al l E. R. 213, at p . 217 ( Q. B. D. ) .
12 Supr a, f oot not e 8 .
13 Br owni ng v . War Of f i ce, supr a, f oot not e 11 .

14 I bi d. , was a case on col l at er al benef i t s . See al so Br i t i sh Tr anspor t Commi ssi on
v . Gour l ey, [ 1956] A. C. 185, [ 1955] 3 Al l E. R. 796 ( H. L . ) usi ng t hi s ar gument as t he

r at i onal e f or awar di ng damages based on post - t ax ear ni ngs .
15 Fai r l ey v . John Thompson ( Desi gn and Cont r act i ng Di vi si on) Lt d . , [ 1973] 2

Ll oyd' s Rep . 40 ( C. A. ) ; Smi t h v. Manchest er Cor por at i on ( 1974) , 17 K. I . R . 1 ( C. A. ) ;

Moel i ker v . A . Reyr ol l e and Co . Lt d. , [ 1977] 1 W. L. R. 132, [ 1977] 1 Al l E. R. 9

( C. A. ) ; Hof f man v . Sof aer , [ 1982] 1 W. L . R. 1350 ( Q. B. D . ) ; Fost er v . Tyne and Wear

Count y Counci l , [ 1986] 1 Al l E. R. 567 ( C. A. ) .
16 Supr a, f oot not e 15, at pp . 140 ( W. L . R. ) , 15 ( Al l E. R. ) .
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. . . wher e as a r esul t of hi s i nj ur y hi s chances i n t he f ut ur e of get t i ng i n t he

l abour mar ket wor k ( or wor k as wel l pai d as bef or e t he acci dent ) have been di mi n-

i shed by hi s i nj ur y . . . Thi s head of damage gener al l y ar i ses wher e a pl ai nt i f f i s,

at t he t i me of t he t r i al , i n empl oyment , but t her e i s a r i sk t hat he may l ose t hat

empl oyment at some t i me i n t he f ut ur e and may t hen, as a r esul t of hi s i nj ur y, be

at a di sadvant age i n get t i ng anot her j ob or an equal l y wel l pai d j ob . I t i s a di f f er -

ent head of damage f r om an act ual l oss of f ut ur e ear ni ngs whi ch can al r eady be

pr oved at t he t i me of t r i al .

Al t hough i n Fai r l ey v . John Thompson ( Resi gn and Cont r act i ng Di vi -
si on) Lt d . 17 and i n Smi t h v . Manchest er Cor por at i on" i t seemed t o be
cont empl at ed t hat compensat i on coul d be awar ded mer el y f or t he r educ-
t i on i n t he r ange of empl oyment possi bi l i t i es open t o a pl ai nt i f f gi ven
her di sabi l i t y whet her or not t hat i s l i kel y t o r esul t i n a di mi nut i on of
ear ni ngs, some doubt has been cast on t hi s i n t he l at er cases . I n Moel i ker ,
Br owne L. J . hel d t hat damages under t hi s head, must be assessed by
aski ng f i r st whet her t her e i s a subst ant i al or r eal r i sk t hat a pl ai nt i f f wi l l
l ose her pr esent j ob and t hen assessi ng t he pr esent val ue of t he f i nanci al
l oss she wi l l suf f er i f t hat r i sk mat er i al i zes, t aki ng i nt o account t he var i -
ous cont i ngenci es af f ect i ng t he magni t ude of t he r i sk . " Fol l owi ng t hi s
appr oach, Dof f nan v . Sof aer 2° decl i ned t o awar d compensat i on f or l oss
of ear ni ng capaci t y because i t was t hought t o be i mpr obabl e t hat t he
pl ai nt i f f woul d ever act ual l y suf f er f i nanci al l oss f r om l ack of empl oy-
ment r esul t i ng f r omhi s di sabi l i t y .

Si mi l ar l y, t he Aust r al i an cour t s have used t he l anguage of ear ni ng
capaci t y at t he same t i me as t hey have i nsi st ed t hat t hey must l ook t o
how much money t he pl ai nt i f f woul d act ual l y have ear ned t o assess
damages . For exampl e, i n Mann v . El l bour n, 21 Fr i ght J . ar gued :

Tr ue t hey have al l l ost a capaci t y and must be compensat ed f or t hat l oss, but when

one l ooks at t he damages f l owi ng f r om t he l oss one must sur el y ask what t he

l i kel i hood i s f or t he f ut ur e .

Thi s case expr essl y over r ul ed For sber g v . Masl i n22 i n whi ch t he pl ai n-
t i f f , who spent par t of hi s t i me r aci ng mot or cycl es, was never t hel ess
awar ded damages at t he l evel at whi ch he coul d have ear ned i f he had
been wor ki ng f ul l t i me . 23 The same appr oach i s evi dent i n t he Canadi an
case of Var konyi v . Canadi an Paci f i c Rai l way' i n whi ch t he pl ai nt i f f

17 Supr a, f oot not e 15, at pp . 140 ( W. L . R. ) , 15 ( Al l E. R. ) .
i s Supr a, f oot not e 15 .
19 Moel i ker , supr a, f oot not e 15, at pp . 152 ( W. L . R. ) , 17 ( Al l E. R. ) .
2° Supr a, f oot not e 15 .
21 ( 1973) , 8 S. A. S. R. 298, at p. 307 ( S. C . i n banco) .
22 [ 19681 S. A. S. R. 432 ( S. A. S. C. ) .
23 See al so Gr aham v . Baker ( 1961) , 106 C. L . R. 340, at p . 347 ( Aust . H. C. ) ,

whi ch, i n t he cont ext of t he col l at er al benef i t s i ssue, acknowl edged t hat t he l oss was a

l oss of ear ni ng capaci t y, but hel d t hat r ecover y was t o be had onl y t o t he ext ent t hat t he

l oss " i s or may be pr oduct i ve of f i nanci al l oss" .
24 ( 1980) , 26 A. R. 422 ( Al t a . , Q. E . ) .
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had been a sel f - empl oyed dr ywal l er . For sever al year s pr i or t o t he acci -
dent he had been wor ki ng onl y about hal f t he year , devot i ng t he r emai n-
der of hi s t i me t o l ei sur e pur sui t s . Al t hough t he cour t i nvoked t he con-
cept of l oss of ear ni ng capaci t y t o descr i be t he pl ai nt i f f ' s l oss, Ker ans J .
decl i ned t o awar d compensat i on f or what he coul d have ear ned i f he
wer e t o wor k f ul l t i me, sayi ng : " Whi l e he has l ost t he capaci t y, t he
val ue of t hat l oss t o hi mi s l essened subst ant i al l y i f i t i s not l i kel y t hat
he woul d have t aken advant age of i t . " 2S

Thi s seems t o i ndi cat e t hat t he pr edomi nant appr oach i s t o char ac-
t er i ze t he l oss as t hat of a capaci t y, but t o assess t he damages based on
what t he pl ai nt i f f woul d act ual l y have ear ned i f not f or t he i nj ur y . I n
ot her wor ds, t he cour t s seem t o be combi ni ng t he l oss of ear ni ngs and
ear ni ng capaci t y model s . Bel ow I shal l addr ess whet her or not t hi s com-
bi nat i on i s i ncoher ent and suggest t hat one can make sense of i t i f one
keeps i n mi nd t hat t he basi c obj ect i ve of t or t damages i s t o put t he
pl ai nt i f f i n t he posi t i on she woul d have enj oyed i f not f or t he i nj ur y . But
f i r st I want t o exami ne t hr ee t ypes of cases f al l i ng out si de t he par adi gm
of t he wage- ear ner pl ai nt i f f t o see what speci al di f f i cul t i es t hey pr esent
and whet her t he case l awcan be sai d t o suppor t ei t her t he l oss of ear n-
i ngs or l oss of ear ni ng capaci t y appr oach . These ar e cases i nvol vi ng
homemaker s and vol unt eer s, i l l egal i ncome, and busi ness or par t ner shi p
i ncome ( i n some cases) .

B. Homemaker s and Vol unt eer s

The l i t er at ur e t r eat s t he case of a pl ai nt i f f engaged i n an act i vi t y f or
whi ch she coul d be pai d, but f or whi ch no r emuner at i on was, i n f act ,
r ecei ved as t he cl ear est t est case f or whi ch of t hese appr oaches i s bei ng
adopt ed . I n t he cont ext of vol unt eer s, some suppor t f or t he l oss of capac-
i t y appr oach can be f ound i n Tur enne v . Chung, 26 i n whi ch t he pl ai nt i f f
was a t eachi ng si st er i n a r el i gi ous or der who had di r ect ed t hat her
sal ar y be pai d t o her or der . The def endant ar gued t hat si nce she suf f er ed
no act ual l oss of ear ni ngs, she shoul d r ecei ve no compensat i on under
t hi s head of damages . Damages wer e never t hel ess awar ded on t he gr ounds
t hat t he pl ai nt i f f was ent i t l ed t o do anyt hi ng she wi shed wi t h her ear n-
i ngs, i ncl udi ng gi ve t hem away . However , i t i s uncl ear howmuch one
can l egi t i mat el y make of t hi s case si nce t he pl ai nt i f f di d nomi nal l y r ecei ve
a wage and t her ef or e t he si t uat i on has been r egar ded as di f f er ent f r om
t he case i n whi ch no payment i s made at al l . Fur t her mor e, t her e ar e ver y
f ewcases of t hi s sor t r epor t ed . A much mor e f r equent occur r ence whi ch
r ai ses t he i ssue wi t h t he same degr ee of cl ar i t y i s t hat of t he i nj ur ed
f ul l - t i me homemaker . I n t hi s cont ext , however , t he cour t s have not been
pr one t o over l ook t he f act t hat t he homemaker was not act ual l y ear ni ng

u I bi d. , at p . 442.
26 ( 1962) , 40 W. W. R. 508 ( Man . C. A. ) .
27 I bi d. , at p . 509.
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i ncome i n t he assessment of compensat or y damages . The t asks of t he
homemaker ar e t hi ngs f or whi ch t her e i s a mar ket and some peopl e do
ear n t hei r l i vel i hood i n t hi s way . However , when such t asks ar e per -
f or med f or one' s own f ami l y t ypi cal l y no wages ar e pai d . ®n t he l oss of
ear ni ngs appr oach such pl ai nt i f f s shoul d r ecei ve no compensat i on under
t hi s head of damages because t hey wer e never wage ear ner s and had no
i nt ent i on of t aki ng pai d empl oyment . ®n t he l oss of ear ni ngs capaci t y
appr oach, i f t hi s i s i nt er pr et ed, as . has been suggest ed, " t o mean t hat
compensat i on shoul d be f or what t he pl ai nt i f f coul d have ear ned even i f
she was not act ual l y ear ni ng, t her e shoul d be compensat i on f or t hese
pl ai nt i f f s .

Unt i l r ecent l y, t her e has been ver y l i t t l e di scussi on of t hi s i ssue i n
t he case l aw. Cooper - St ephenson and Saunder s 29 suggest t hat , i n t he
past , counsel f r equent l y made no cl ai mat al l i n t hi s r espect on behal f of
f emal e cl i ent s . To t he ext ent t hat i t was consi der ed i n t he ol der cases,
t he r esul t s ar e most consi st ent wi t h t he l oss of ear ni ngs appr oach . Cour t s
have r out i nel y awar ded mar r i ed f emal e pl ai nt i f f s no damages under t hi s
head unl ess t hey wer e i n f act i n pai d empl oyment at t he t i me of t he
acci dent ; t hey have negl ect ed t o t ake i nt o account t he possi bi l i t y t hat a
f ul l - t i me homemaker mi ght have t aken empl oyment at some t i me i n t he
f ut ur e, and t hey have assumed t hat young, as yet unmar r i ed, women
woul d pr obabl y have mar r i ed i f not f or t he acci dent and have agai n
awar ded no damages under t hi s head . ' I I n t he l at t er case t hey have awar ded
damages f or l oss of t he pr ospect of mar r i age, but t hey have t ended t o
t r eat t hi s as aki n t o a l oss of ameni t i es of l i f e cl ai munder t he headi ng of
non- pecuni ar y damages . I n r ecent year s t he cour t s have become mor e
sensi t i ve t o t he i ssue of compensat i ng homemaker s f ai r l y, but t he gr ounds
upon whi ch t he damages ar e awar ded ar e conf used and somet i mes do
not conf or mt o ei t her of t he st andar d appr oaches t o t he i ssue . Thi s l eads
one t o bel i eve t hat t he cour t s have been t r eat i ng t he case of homemaker s
as an i ssue apar t r at her t hen t r yi ng t o wor k out a uni f or m appr oach
capabl e of appl i cat i on t o al l cases under t hi s head .

The most obvi ous changes have been wi t h r espect t o t he t r eat ment
of t he ear ni ng pot ent i al of homemaker s who wer e not i n pai d empl oy-
ment at t he t i me t he i nj ur y occur r ed and of young unmar r i ed f emal e
pl ai nt i f f s . Wi t h r espect t o t he f or mer si t uat i on, i t i s no l onger assumed
t hat a mar r i ed woman woul d never have t aken pai d empl oyment mer el y
because she was not so empl oyed at t he t i me of t he acci dent . I n McLeod

zs Waddams, op . ci t . , f oot not e 5, p. 233 ; Cooper - St ephenson and Saunder s, op .
ci t . , f oot not e 5, pp . 196- 197 .

29 I bi d . , p . 208 .
30 See Ken Cooper - St ephenson, Damages f or Loss of Wor ki ng Capaci t y f or Women

( 1978/ 79) , 43 ( 2) Sask . L. Rev. 7, f or a mor e det ai l ed anal ysi s of t hese cases .
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v . Pal ar dy3l t he cour t est i mat ed t he t ot al wages someone wi t h t he pl ai n-
t i f f ' s char act er i st i cs woul d have been l i kel y t o ear n and t hen di scount ed
t hi s by t he l i kel i hood t hat she woul d onl y have wor ked par t - t i me f or
much of her l i f e because of her f ami l y r esponsi bi l i t i es . Thi s appr oach i s
most consi st ent wi t h t he l oss of ear ni ngs appr oach because t he r esul t i s
t o compensat e t he pl ai nt i f f onl y f or what she pr obabl y woul d act ual l y
have ear ned i f not f or t he i nj ur y and not f or what she coul d have ear ned
by devot i ng her sel f t o f ul l - t i me pai d empl oyment .

I l l ust r at i ng t he new at t i t ude t owar d young unmar r i ed f emal e pl ai n-
t i f f s, Spence J . hel d, i n Ar nol d v . Teno, ' t hat :

I do not t hi nk we can assume t hat a br i ght l i t t l e gi r l woul d not gr owup t o ear n her

l i vi ng and woul d be a publ i c char ge, and we ar e not ent i t l ed t o f r ee t he def en-

dant s, who have been f ound gui l t y of negl i gence, f r om t he payment of some sum

whi ch woul d be a pr esent val ue of t he f ut ur e i ncome whi ch I t hi nk we must
assume t he i nf ant pl ai nt i f f woul d ear n .

Al t hough t he abandonment of t he assumpt i on t hat al l women mar r y and
ar e suppor t ed by t hei r husbands i s wel come, t her e i s st i l l cause f or con-
cer n wi t h t he Supr eme Cour t ' s j udgment . To begi n wi t h, t he cour t set -
t l ed on a damage awar d f or l oss of ear ni ngs/ ear ni ng capaci t y at hal f way
bet ween t he pover t y l evel and t he sal ar y t hat t he pl ai nt i f f ' s mot her ear ned
as a t eacher . Thi s seems si gni f i cant l y l ower t han a si mi l ar l y si t uat ed
mal e pl ai nt i f f woul d have r ecei ved . 33 Secondl y, Spence J . al so seemed
t o be r el yi ng on t he al t er nat i ve gr ound t hat " . . . l i ke ever yone el se, t he
i nf ant pl ai nt i f f has t o eat , cl ot he her sel f and shel t er her sel f " . " Al t hough
t hi s i s t r ue of ever yone, bot h mal e and f emal e, cour t s never base dam-
age awar ds t o mal e pl ai nt i f f s mer el y on t he pl ai nt i f f ' s basi c necessi t i es .
Gi ven t hat t he act ual amount of t he awar d i n Teno mer el y coi nci ded
wi t h t he cost of basi c necessi t i es t her e i s some cause f or suspi ci on t hat
t he cour t was not deci di ng on t he basi s of what i ncome she woul d act u-
al l y have ear ned or on t he val ue of her ear ni ng capaci t y . Thi s r easoni ng
i s mor e expl i ci t l y r el i ed upon i n Fenn v . Ci t y of Pet er bor ough . " The
case i nvol ved a mar r i ed woman who had been a f ul l - t i me homemaker
but who had separ at ed f r om her husband due t o t he st r ess cr eat ed i n
t hei r r el at i onshi p because of her ext ensi ve di sabi l i t y . The cour t cl ear l y
t r eat ed l ost ear ni ng capaci t y and basi c l i vi ng expenses as al t er nat i ve
gr ounds f or t he awar d and ar r i ved at a sumof $6, 000 per year .

3 ' ( 1981) , 124 D. L . R. ( 3d) 506 ( Man . C. A. ) . The pl ai nt i f f was a t hi r t y- one year

ol d woman wi t h si x chi l dr en .
32 Supr a, f oot not e 1, at pp . 329 ( S. C. R. ) , 636 ( D. L . R. ) .
33 Cooper - St ephenson and Saunder s, op . ci t . , f oot not e 5, p. 211, dr awt he compar -

i son bet ween t he awar d i n t hi s case and t hose i n t he t wo ot her cases i n t he " t r i l ogy" of
1978, Andr ews v . Gr and and Toy Al ber t a, supr a, f oot not e 1, and Thor nt on v . School
Di st r i ct No . 57 Boar d of Tr ust ees, i bi d. . Al t hough Di ane Teno r ecei ved $7500 per year
t he awar d i n Andr ews was $14, 400 per year and i n Thor nt on was $10, 200 per year .

34 Supr a, f oot not e 1, at pp . 329 ( S. C. R. ) , 637 ( D. L . R. ) .
3s ( 1979) , 104 D. L . R. ( 3d) 174 ( Ont . C. A. ) , af f d ( 1981) , 129 D. L. R. ( 3d) 507

( S. C. C. ) on anot her poi nt . See al so Towes v. MacKenzi e, [ 1977] 6 W. W. R. 725 ( B. C. S. C. ) .
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Di f f er ent appr oaches have been t aken i n t he Engl i sh cases. I n 1Vl or i ar t y
v . McCar t hy, 36 O' Connor J . acknowl edged t hat t he pl ai nt i f f was unl i kel y
t o ear n as much i n wages over her l i f et i me as a man woul d have because
she was l i kel y t o have mar r i ed and wi t hdr awn f r om t he l abour mar ket
f or at l east a t i me . However , he went on t o not e t hat t hi s woul d r esul t i n
i nsuf f i ci ent compensat i on because i t f ai l ed t o t ake i nt o account t he sup-
por t t he pl ai nt i f f woul d have r ecei ved f r om a husband dur i ng t he t i me
she was not i n pai d empl oyment . The pr oposed sol ut i on was t o compen-
sat e t he pl ai nt i f f f or l oss of pr ospect s of mar r i age at appr oxi mat el y t he
same r at e t hat she woul d have been compensat ed f or l ost ear ni ngs . Thi s
cl ear l y moves damages f or l oss of mar r i age pr ospect s out of t he r eal m
of non- pecuni ar y damages and t r eat s mar r i age as an al t er nat i ve sour ce
of i ncome f or women. ®n t hi s i nt er pr et at i on, t he case i s assi mi l abl e t o
t he l oss of ear ni ngs appr oach wi t h l i kel y l oss of suppor t f r om a spouse
subst i t ut i ng f or l i kel y l oss of wages . I t woul d seem t o f ol l ow f r om t hi s
t hat i n t he case of an al r eady mar r i ed woman whose mar r i age does not
br eak down because of t he i nj ur y, t he pl ai nt i f f woul d r ecei ve no com-
pensat i on under t hi s head because her husband cont i nues t o suppor t her .
McLeod v . Pal ar dy3' i s consi st ent wi t h t hi s . The pl ai nt i f f , whose mar -
r i age had sur vi ved her i nj ur i es, was compensat ed onl y f or t he r educed
t i me she woul d l i kel y have wor ked because of her f ami l y r esponsi bi l i -
t i es . Si nce her husband cont i nued t o suppor t her , she suf f er ed no l oss on
t hi s account . However , i n a l at er unr epor t ed Engl i sh case, Car r i ck v .
Camden London Bor ough Counci l , t he same j udge who deci ded Mor i ar dy,
O' Connor J . , t ook t he vi ew t hat i t was si mpl er t o di sr egar d t he i nt er ven-
t i on of mar r i age because even i f t he pl ai nt i f f had mar r i ed and ceased
pai d empl oyment i n f avour of homemaki ng, she woul d st i l l have been
wor ki ng or pr oduci ng an economi c gai n . Thi s l at t er appr oach was f ol -
l owed i n Hughes v . 1l dcKeown, 39 and comes qui t e cl ose t o t he concept u-
al i zat i on of t hi s ki nd of l oss t hat wi l l be pr oposed bel ow. Thi s may
i ndi cat e an i ncr easi ng wi l l i ngness on t he par t of t he cour t s t o r ecogni ze
homemaki ng as an economi c act i vi t y .

36 Supr a, f oot not e 11 .
37 Supr a, f oot not e 31 .
38 25' Jul y, 1979 . ( Q. B. D. ) , r ef er r ed t o i n Hughes v . McKeown, [ 1985] 1 W. L . R.

963, [ 198513 Al l E. R. 284 ( Q. B. D. ) .
39 I bi d . A si mi l ar appr oach was t aken by Mur phy J . i n Shar man v . Evans ( 1977) ,

138 C. L . R. 563, at p . 598 ( Rust . H. C. ) , but t hi s i s a di ssent i ng j udgment . The maj or i t y

al so di d not r educe t he f emal e pl ai nt i f f ' s awar d f or l oss of wor ki ng capaci t y because of

t he possi bi l i t y t hat she mi ght have mar r i ed, but t hey pr ef er r ed t o base t hi s deci si on on

t he expedi ency of i gnor i ng t he pl ai nt i f f ' s mar r i age pr ospect s i n vi ew of t he specul at i ve
nat ur e of such a j udgment on t he f act s of t he case . The i mpl i cat i on i s t hat i f t hi s uncer -
t ai nt y wer e not pr esent f or exampl e, t he case of a young woman who was engaged t o
be mar r i ed at t he t i me of t he acci dent t he cour t woul d be wi l l i ng t o r educe t he l oss of
wor ki ng capaci t y awar d because she woul d be unl i kel y t o have r emai ned i n pai d

empl oyment .
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I n Dal y v . Gener al St eamNavi gat i on Co . Lt d . 40 t he Engl i sh Cour t
of Appeal t ook yet anot her appr oach t o t hi s pr obl em. The pl ai nt i f f had
been a f ul l - t i me homemaker bef or e her i nj ur y whi ch pr event ed her f r om
per f or mi ng t he f ul l r ange of t asks t hat she had pr evi ousl y handl ed . Al t hough
t he t r i al j udge had anal yzed her l oss as one of a capaci t y t hat deser ved
compensat i on, t he Cour t of Appeal t r eat ed t he i ssue as mor e aki n t o a
f ut ur e car e cost . I n t he f ut ur e she woul d need housekeepi ng hel p i n
or der t o put her i n t he posi t i on she woul d have been i n but f or t he
acci dent ; t her ef or e, she was ent i t l ed t o t he cost of t hat hel p . The cour t
was onl y par t l y consi st ent i n pur sui ng t hi s appr oach, however . Because
t he pl ai nt i f f had not act ual l y empl oyed anyone i n t hi s capaci t y bet ween
t he acci dent and t he t r i al , she was deni ed compensat i on f or t hi s per i od
because she had i ncur r ed no act ual expense . I nst ead, her damages f or
pai n and suf f er i ng wer e i ncr eased because of t he ext r a har dshi p she was
put t o i n car r yi ng out t hese t asks i n her di sabl ed st at e . Thi s shows t he
cont i nui ng i nf l uence i n Engl i sh case l aw of t he i dea t hat r ecover y shoul d
be al l owed onl y f or l osses act ual l y suf f er ed . Never t hel ess, t he pl ai nt i f f
i n Dal y was awar ded damages t o cover housekeepi ng cost s f or t he f ut ur e
despi t e t he def endant ' s ar gument t hat she had no f i r m i nt ent i on of act u-
al l y hi r i ng someone i n t hi s capaci t y . I t has been ar gued t hat t hi s l at t er
r ul i ng i s onl y consi st ent wi t h a l oss of ear ni ng capaci t y appr oach, " but
st r i ct l y speaki ng t hi s i s not so . The cour t di d not ask what t he pl ai nt i f f
coul d have ear ned i f she had chosen t o wor k out si de her home, but
r at her how much i t woul d cost t o r epl ace t he ser vi ces she used t o per -
f or m. Thi s r esul t i s consi st ent wi t h t he appr oach t hat wi l l be suggest ed
bel ow, but must be di vor ced f r om i t s f ut ur e car e cost s r at i onal e .

The assi mi l at i on of compensat i on f or homemaker s t o t he headi ng
of f ut ur e car e cost s al so seems t o under l i e t he deci si ons i n Bur ni cl e v .
Cut t el l i 42 and i n Mai war d v . Doyl e . 43 I n bot h cases i t was hel d t hat t he
pl ai nt i f f ' s l oss of t he abi l i t y t o l ook af t er her sel f had cr eat ed a need t hat
shoul d be compensat ed . However , bot h cour t s t ook a mor e r est r i ct i ve
appr oach t han i n Dal y, bei ng l ess wi l l i ng t o br i ng t he l oss of t he abi l i t y
t o l ook af t er one' s f ami l y under t hi s r ubr i c . The maj or i t y vi ew seems t o
have been t hat r ecover y f or t hi s l oss wi l l onl y be al l owed i f i t was
r easonabl e t o r epl ace t hese ser vi ces wi t h pai d hel p . ' Ther e i s a sugges-

4a [ 1981] 1 W. L . R. 120, [ 1980] 3 Al l E. R. 696 ( C. A. ) . Thi s case was f ol l owed i n
t he Saskat chewan case of Lef ebvr e v . Ki t t er i ngham ( 1985) , 39 Sask . R. 308 ( Sask .
Q. B. ) .

4i Waddams, op . ci t . , f oot not e 5, p . 236 .
42 [ 198212 N. S . W. L . R. 26 ( C . A. ) .

43 [ 19831 W. A. R. 210 ( F . C. ) .

44 However , Reynol ds J . A. i n Bur ni cl e, supr a, f oot not e 42, seems t o have t hought
compensat i on shoul d be awar ded onl y as a l oss aki n t o t he non- pecuni ar y head of l oss of
ameni t i es . The pl ai nt i f f , he t hought , had l ost a capaci t y " t he exer ci se of whi ch can gi ve
t o her pr i de and sat i sf act i on and t he r ecei pt of gr at i t ude, and t he l oss of whi ch can l ead
t o f r ust r at i on and f eel i ngs of i nadequacy" , at p . 28 .
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t i on t hat t hi s wi l l not be r easonabl e when ot her member s of t he f ami l y
ar e capabl e of t aki ng on t hese t asks, " or when t he homemaker ' s t asks
mer el y i nvol ved " t he nor mal i nci dent s of f ami l y l i f e" . 46 The appr oach
of t r eat i ng t he pl ai nt i f f ' s l oss of t he abi l i t y t o per f or m housewor k as
cr eat i ng a f ut ur e car e cost has been adopt ed i n ot her cases as, wel l , 47 but
wi t hout much di scussi on .

The case l aw i n t hi s ar ea does not unequi vocal l y suppor t ei t her t he
l oss of ear ni ngs or t he ear ni ng capaci t y model . I f anyt hi ng, t he domi -
nant appr oach seems t o be t o sear ch f or some ot her basi s- f ut ur e car e
cost s, l oss of mar i t al pr ospect s, or l oss of ameni t i es- f or r ecover y i n
t hese cases . However , t hi s i n i t sel f may i ndi cat e an i mpl i ci t accept ance
of t he l oss of ear ni ng model , si nce i t i s onl y i f one accept ed t hi s t hat one
woul d be dr i ven t o sear ch f or some ot her basi s i n or der t o be abl e t o
pr ovi de any compensat i on at al l t o a f ul l - t i me homemaker . I n any event ,
t hese cases ar e i nconsi st ent wi t h anot her l i ne of cases deal i ng wi t h unpai d
domest i c wor k . I n Gehr mann v . Lavoi e48 damages wer e awar ded when
t he pl ai nt i f f had been engaged i n unpai d r enovat i ons on hi s own home .
I n Poyl es v . Landr y 49 t he pl ai nt i f f was compensat ed f or t he cost of si d-
i ng because hi s i nj ur y pr event ed hi m f r om cont i nui ng hi s pr act i ce of
pai nt i ng hi s own home at r egul ar i nt er val s . Fi nal l y, i n ZJr banski v . Pat el , so
t he pl ai nt i f f r ecover ed f or t he l oss of t he abi l i t y t o t end a gar den and a
f ew ani mal s whi ch had pr ovi ded f ood f or her f ami l y . Thi s pr ovi des
suppor t f or t he cl ai m t hat t he cour t s t end t o t r eat t he pr obl em of com-
pensat i ng homemaker s as sui gener i s . The cour t s ar e abl e t o see t he
val ue i n r epai r and r est or at i on wor k on a home even t hough i t i s unpai d
l abour , but t hey have t r adi t i onal l y i gnor ed t he economi c aspect of day t o
day housewor k . St et i t i s di f f i cul t t o see why l oss of t he abi l i t y t o pai nt
one' s own house shoul d be t r eat ed any di f f er ent l y t han l oss of t he abi l i t y
t o cl ean t hat house. I n t hese cases on unpai d l abour l i es t he ker nel of a
new appr oach t o t hese i ssues, one whi ch i s capabl e of gener al appl i ca-
t i on t o al l pr obl ems of damages assessment . I wi l l r et ur n t o t hi s poi nt
af t er exami ni ng t he t wo r emai ni ng t ypes of cases f al l i ng out si de t he
par adi gm of t he wage- ear ner pl ai nt i f f .

45 Bur ni cl e, supr a, f oot not e 42, per Gl ass J . A.

46 Mai war d, supr a, f oot not e 43, per Kennedy J .
47 I n Mann v . El l bour n, supr a, f oot not e 21, t he pl ai nt i f f , who was wor ki ng l ess

t han f ul l - t i me i n or der t o be abl e t o t ake car e of her young daught er , was compensat ed

onl y f or t wo- t hi r ds of a f ul l - t i me wage, but was al so awar ded damages t o cover t he cost
of househol d hel p t hat she woul d pr obabl y r equi r e i n t he f ut ur e . See al so Hodges v .
Fr ost ( 1984) , 53 A. L . R. 373 ( Fed . C. A. ) . I n Fenn v . Pet er bor ough, supr a, f oot not e
35, and McLeod v . Pal ar dy, supr a, f oot not e 31, an awar d was al so made under t he head

of f ut ur e car e f or househol d hel p .
48 [ 19761 2 S. C. R. 56, ( 1975) , 59 D. L . R. ( 3d) 634 . Thi s was, however , a f at al

acci dent case .

49 Boyl es v . Landr y ( 1980) , 30 N. B. R. ( 2d) 1 ( 1V. B . T . D. ) , var ' d on anot her poi nt

( 1981) , 34 N. B. R. ( 2d) 466 ( I V. B. C. A. ) .
50 Ür banski v . Pat el ( 1978) , 84 D. L. R. ( 3d) 650 ( Man . Q. B . ) .
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The pr obl emof a pl ai nt i f f whose l i vel i hood had been made t hr ough
i l l egal act i vi t i es has r esul t ed i n anot her ar ea of cont r over sy over t he
cor r ect way t o char act er i ze and assess a pl ai nt i f f ' s l oss . On t he one
hand, i t mi ght be ar gued t hat i ncome f r om i l l egal act i vi t i es does not
qual i f y as ear ni ngs so t hat on t he l oss of ear ni ngs appr oach no compen-
sat i on woul d be awar ded . On t he ot her hand, i t has been ar gued t hat i f
compensat i on i s f or l oss of t he capaci t y t o ear n, t hi s capaci t y has been
l ost even i f i t was not bei ng used, and t hat i t s wor t h shoul d be measur ed
by what t he pl ai nt i f f coul d have l awf ul l y ear ned . 5l Agai n, t he cases ar e
not unequi vocal i n t hei r appr oach t o t hi s i ssue . Fur t her mor e i t can be
ver y di f f i cul t t o det er mi ne howa cour t i s char act er i zi ng t he l oss i n t hese
cases . The di f f i cul t y ar i ses out of t he oper at i on of a second si gni f i cant
f act or - namel y, t he appr opr i at e scope of t he ex t ur pi causa non or i t ur
act i o r ul e . The quest i on i s whet her i t i s i nappr opr i at e f or t he cour t s t o
i nvol ve t hemsel ves i n cal cul at i ng damages based on i l l egal act i vi t i es .
Thi s concer n oper at es qui t e i ndependent l y of whi ch char act er i zat i on of
t he pl ai nt i f f ' s l oss i s adopt ed and can i nt er act wi t h t he char act er i zat i on
i ssue i n sever al ways i n or der t o come t o a concl usi on about whet her
damages shoul d be awar ded and i n what amount .

One appr oach i nvol ves t he accept ance of t he l oss of ear ni ngs char -
act er i zat i on of t he l oss but r ef uses t o acknowl edge i l l egal i ncome as
" ear ni ngs" . I n Mi l l s v . Bai t i s, 52 Gowans J . appear ed t o t ake t hi s vi ew,
at l east i n cases i nvol vi ng ser i ous i l l egal i t y : " A pr of essi onal bur gl ar
does not ear n money ; he st eal s i t ; he does not put hi s ear ni ng capaci t y t o
use ; he pr ef er s not t o use i t . " 53 Thi s r esul t s i n no r ecover y under t hi s
head . I t does so wi t hout r el i ance on t he ex t ur pi causa r ul e . However , i t
i s possi bl e t o adopt t he l oss of ear ni ngs appr oach and yet t ake t he posi -
t i on t hat i l l egal ear ni ngs ar e " ear ni ngs" i n t he ever yday sense of t he
wor d, and t her ef or e ar e capabl e of gr oundi ng compensat i on . Thi s char -
act er i zat i on coul d, however , be combi ned wi t h t he vi ew t hat t o base t he
assessment of damages on such ear ni ngs woul d br i ng t he j udi ci al pr o-
cess i nt o di sr eput e . The r esul t woul d be t hat al t hough t he pl ai nt i f f i s
r ecogni zed t o have suf f er ed a l oss of ear ni ngs, no damage awar d wi l l be
made under t hi s head . Thi s appear s t o be t he appr oach t aken i n t he
Engl i sh case of Bur ns v . Edman . 54 Al t hough t he i ssue was whet her r ecov-

51 Waddams, op . ci t . , f oot not e 5, p. 237 .
52 [ 19681 V. R. 583 ( F . C. ) .
53 I bi d . , at p . 590 . However , on t he f act s of t he case, Gowan J . was abl e t o f i nd

t hat t he pl ai nt i f f ' s i ncome di d count as ear ni ngs and hi s i ncome pr oduci ng act i vi t i es as
t he use of hi s ear ni ng capaci t y . The pl ai nt i f f had a busi ness f i xi ng aut omobi l e t r ansmi s
si ons i n t he oper at i on of whi ch he cont r avened a muni ci pal by- l aw by r unni ng i t out of

hi s home . The cour t hel d t hat t hi s was not suf f i ci ent l y ser i ous t o j ust i f y i nvoki ng ei t her

t he ex t ur pi causa non or i t ur act i o r ul e or publ i c pol i cy t o deny hi mr ecover y .
54 [ 197012 Q. B. 541, [ 19701 1 Al l E. R. 886 ( Q. B. D. ) .
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er y under f at al acci dent s l egi sl at i on was possi bl e, t he j udge al so expr essed
t he opi ni on t hat t he deceased woul d al so be unabl e t o mai nt ai n an act i on
on hi s own behal f . I n t hi s case t he r eason f or denyi ng damages woul d
not be because of t he char act er i zat i on of t he l oss chosen, but because of
t he appl i cat i on of t he ex t ur pi causa r ul e . A var i at i on on t hi s appr oach
woul d f ol l ow t hat out l i ned above, 55 of char act er i zi ng t he l oss as a l oss
of capaci t y, but assessi ng damages based on what t he pl ai nt i f f woul d
act ual l y have ear ned usi ng t hat capaci t y . I n conj unct i on wi t h t he ex
t ur pi causa r ul e, t hi s mi ght wel l l ead one t o concl ude t hat t he f act t hat i t
woul d have been used f or i l l egal pur poses pr event s t he cour t s f r ompl ac-
i ng a val ue on i t s l oss . Thi s appear s t o expl ai n t he deci si on i n t he Aus-
t r al i an case of Meadows v . Fer guson . 56

Al t er nat i vel y, one mi ght t ake t he vi ew of Waddams t hat t he l oss i s
of ear ni ng capaci t y, t he r i ght t o compensat i on f or whi ch does not depend
on whet her or how t he pl ai nt i f f put t hese capaci t i es t o wor k . Some sup-
por t f or t hi s appr oach i s f ound i n Fost er v . Ker r , 57 i n whi ch Ewi ng J .
appear s t o be at t empt i ng t o compensat e f or t he l oss of t he pl ai nt i f f ' s
ear ni ng capaci t y . Thi s case was f ol l owed i n Lepi ne v . Demeul e . s8 Thi s
appear s t o gi ve no wei ght t o t he ex t ur pi causa r ul e, as t he cour t was
wi l l i ng t o t ake i nt o account t he pl ai nt i f f ' s i l l egal ear ni ngs as a measur e
of what he coul d have ear ned l egi t i mat el y al t hough di scount ed sl i ght l y
t o t ake account of t he f act t hat , gi ven t he r i sks of cr i mi nal act i vi t y, i t i s
l i kel y t hat i f t he pl ai nt i f f coul d have ear ned j ust as much l egal l y, he
woul d have done so . Never t hel ess, i t mi ght be ar gued t hat t he ex t ur pi
causa r ul e shoul d appl y under t hi s appr oach t o t he ext ent of r equi r i ng
t he cour t t o t ake no account of t he pl ai nt i f f ' s i l l egal ear ni ngs i n assess-
i ng t he val ue of t hat capaci t y, agai n, out of a concer n wi t h t he r eput a-
t i on of t he cour t s . ®n t hi s vi ew, a pl ai nt i f f ' s ear ni ng capaci t y woul d
have t o be val ued sol el y by r ef er ence t o her l egi t i mat el y mar ket abl e
ski l l s . As a r esul t , t he char act er i zat i on of t he l oss as t hat of a capaci t y
woul d di ct at e t hat t he pl ai nt i f f be awar ded some compensat i on f or t hat
l oss, but t he assessment of t he l oss woul d be qual i f i ed by t he ex t ur pi
causa r ul e .

However , anot her i nt er pr et at i on of t hese cases i s possi bl e whi ch
cast s doubt on whet her t hey const i t ut e aut hor i t y f or t he ear ni ng capaci t y
appr oach at al l . The cour t i n Fost er v . Ker r 59 di scount ed t he awar d

55 See di scussi on, supr a, pp . 85- 88 .
56 [ 1961] V. R. 594 ( S. C . ) .
57 ( 193914 D. L . R. 745, [ 193913 W. W. R. 428 ( Al t a S. C. ) , var ' d [ 1940] 2 D. L. R.

47, [ 1940] 1 W. W. R. 385 ( Al t a, App. Di v . ) . The act ual i ssue i n t he case was not
whet her t he i nj ur ed per son, hi msel f , shoul d be awar ded compensat i on, but r at her whet her
a dependent was ent i t l ed t o damages under f at al acci dent s l egi sl at i on.

58 ( 1972) , 30 D. L . R. ( 3d) 49 ( N. W. T . T . C. ) , var ' d ( 1973) , 36 D. L . R. ( 3d) 388
( N. W. T . C. A. ) .

59 Fost er v . Ker r , supr a, f oot not e 57, at pp . 745 ( D. L . R. ) , 432 ( W. W. R. ) . Si mi -
l ar l y, t he cour t i n Lepi ne v . Demeul e, supr a, f oot not e 58, at p. 56, char act er i zed t he
pl ai nt i f f ' s i l l egal i ncome as " pr ecar i ous" .
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because of t he possi bi l i t y t hat " [ t he pl ai nt i f f ' s] ear ni ngs may be i nt er -
r upt ed at any t i me by t he ar mof t he l aw. . . " . Thi s seems mor e consi s-
t ent wi t h t he appr oach whi ch char act er i zes t he l oss as one of a capaci t y
but t hen assesses damages accor di ng t o what t he pl ai nt i f f was l i kel y t o
ear n t hr ough i t s use, r at her t han wi t h t he l oss of ear ni ng capaci t y appr oach
as advocat ed by Waddams . The f or mer , i n t he end, st i l l r equi r es an
assessment of what t he pl ai nt i f f woul d act ual l y have ear ned r at her t han
aski ng what t he pl ai nt i f f coul d have ear ned by put t i ng her capaci t i es t o
t hei r best use . On t hi s i nt er pr et at i on, t he ex t ur pi causa pr obl em shoul d
ar guabl y have been of gr eat er concer n t o t he cour t . However , Cooper -
St ephenson and Saunder s" i nt er pr et bot h Fost er and Lepi ne as i ndi ca-

t or s t hat t he ex t ur pi causa r ul e appl i es onl y t o t he most ser i ous ki nds of
cr i mi nal of f ences and ar gue t hat t he i l l egal i t y i nvol ved was not suf f i ci ent l y
ser i ous t o at t r act t he appl i cat i on of t he r ul e . 61

I n concl usi on, t he cases i nvol vi ng per sonal i nj ur y t o someone who
had gai ned her l i vel i hood i l l egal l y do not al l ow us t o dr aw any f i r m
concl usi ons i n suppor t of ei t her t he l oss of ear ni ngs appr oach or t he l oss
of ear ni ng capaci t y appr oach . I n f act , i t i s ar guabl e t hat t her e t oo at l east
some cour t s ar e combi ni ng t he t wo by char act er i zi ng t he l oss as t hat of a
capaci t y and t hen assessi ng damages based on how much t he pl ai nt i f f
woul d have ear ned . The pr obl em of det er mi ni ng whet her and on what
basi s t o compensat e t hese pl ai nt i f f s i s compl i cat ed by t he oper at i on of
t he ex t ur pi causa r ul e . I shal l ar gue bel ow t hat t hi s pr obl em ar ea t oo
can be i nt egr at ed i nt o a uni f or m appr oach t o compensat i on under t hi s
headi ng .

D. Busi ness I ncome

THE CANADI AN BAR REVI EW

	

[ Vol . 67

I f t he pl ai nt i f f i s sel f - empl oyed or i nvol ved i n a par t ner shi p or cor -
por at i on i t i s cl ear t hat she i s ent i t l ed t o f ul l compensat i on f or t he busi -
ness l osses at t r i but abl e t o her i nabi l i t y t o wor k i f she was ent i t l ed t o t he
busi ness' pr of i t s . However , a compl i cat i on i s i nt r oduced when a pl ai n-
t i f f i s t he dr i vi ng f or ce behi nd a par t ner shi p or cor por at i on, but i s not
ent i t l ed t o t he f ul l pr of i t s of t he or gani zat i on . For exampl e, t he pl ai nt i f f
may be t he wor ki ng hal f of a par t ner shi p such t hat t he pr of i t s of t he
par t ner shi p ar e ent i r el y or subst ant i al l y due t o her ef f or t s, and yet t he
pr of i t s may be spl i t equal l y bet ween t he par t ner s . Si mi l ar l y, t he pl ai nt i f f
may be t he manager of a smal l busi ness t hat has been i ncor por at ed so
t hat her di sabl ement causes a l ar ge l oss of pr of i t s t o t he company, yet
she may hol d onl y f i f t y per cent of t he company' s shar es . The quest i on

6° Op . ci t . , f oot not e 5, p . 231 .
61 Thi s woul d al so expl ai n LeBagge v . Buses Lt d . , [ 1958] N. Z . L . R. 630 ( C. A. ) .

Si nce t hi s was a f at al acci dent case t he l oss had t o be char act er i zed as t he pl ai nt i f f ' s

shar e of t he deceased' s l ost ear ni ngs r at her t han as ear ni ng capaci t y . Compensat i on was
awar ded despi t e t he f act t hat t he deceased' s i ncome had been ear ned i n br each of a

r egul at i on pr ohi bi t i ng wor ki ng seven days per week .
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ar i ses i n t hese cases whet her t he pl ai nt i f f can r ecover t he t ot al l oss of
t he par t ner shi p or company or whet her she can r ecover onl y f or her
shar e of t he l ost pr of i t s . I n a case i n whi ch t he pl ai nt i f f r uns a cor por a-
t i on whi ch i s subst ant i al l y a one- per son company, t he pr obl em does not
ar i se because t he pr of i t l oss t o t he cor por at i on i s a f ai r measur e of t he
l oss t o t he pl ai nt i f f per sonal l y . 62 however , i n t he case of par t ner shi ps or
mor e wi del y hel d cor por at i ons, t her e can be a subst ant i al di f f er ence bet ween
t he decl i ne i n pr of i t s of t he busi ness as a whol e and t he per sonal l oss t o
t he pl ai nt i f f .

I n Lee v . Shear d, 63 t he Engl i sh Cour t of Appeal hel d t hat t he pl ai n-
t i f f was ent i t l ed t o r ecover onl y t he l oss suf f er ed per sonal l y whet her t he
busi ness i nvol ved was a par t ner shi p or a cor por at i on . Thi s seems t o be
i n l i ne wi t h t he l oss of ear ni ngs appr oach si nce t he cour t was pr i mar i l y
concer ned wi t h what t he pl ai nt i f f woul d act ual l y have ear ned t hr ough
hi s par t i ci pat i on i n t he company . Thi s vi ew seems t o be endor sed by
Cooper - St ephenson and Saunder s who ar gue t hat " . . . i t i s . . . i ncum-
bent on t he pl ai nt i f f t o show t hat hi s i nj ur i es caused hi mper sonal l oss,
not mer el y t hat t her e was a l oss t o t he company" . 64 On t he ot her hand,
Waddams has cr i t i ci zed t hi s posi t i on, ar gui ng f or t he char act er i zat i on of
t he pl ai nt i f f ' s l oss as t hat of her ear ni ng capaci t y : 65

A per son who i s di sabl ed l oses ear ni ng capaci t y whet her he was i nt endi ng t o wor k

f or a sal ar y, or f or a cor por at i on or par t ner shi p i n whi ch he had an i nt er est . The

pl ai nt i f f ' s r ecover y ought not t o var y accor di ng t o t he par t i cul ar way i n whi ch he

pr oposed t o gai n hi s r emuner at i on f or hi s ser vi ces .

Thi s appr oach woul d r esul t i n t he pl ai nt i f f r ecover i ng t he f ul l amount of
t he busi ness' l oss i f t he val ue of her ser vi ces wer e measur ed by t he
pr of i t s accr ui ng t o t he company due t o her ef f or t s . Thi s amount mi ght
wel l di f f er f r omt he wages t he pl ai nt i f f coul d r ecei ve f or si mi l ar ser vi ces
as an empl oyee .

Agai n, t he cases do not pr esent a uni t ed f r ont on t he i ssue of how
t o char act er i ze t hi s l oss . Despi t e Lee v . Shear d, t he Engl i sh Cour t of
Appeal had el sewher e been mor e sympat het i c t o t he ar gument t hat f ul l
r ecover y f or a company' s l ost pr of i t s i s appr opr i at e, even t hough t he
pl ai nt i f f does not hol d al l of t he shar es . I n Ashcr of t v . Cur t i n, 66 t he

62 Har ol d Lunt z, Assessment of Damages f or Per sonal I nj ur y and Deat h ( 2nd ed . ,

1983) , pp. 255- 256; Cooper - St ephenson and Saunder s, op . ci t . , f oot not e 5, p . 126 . Thi s

was t he vi ew expl i ci t l y t aken i n Ker eni cky v . Ar r ow Leasi ng Lt d . ( 1972) , 28 D. L . R.
( 3d) 59 ( Ont . Co . Ct . ) .

63 [ 19561 1 Q. B . 192, [ 195513 Al l E. R. 777 ( C. A. ) . See al so Vaughan v . Gr eat er

Gl asgow Passenger Tr anspor t Execut i ve, 1984 S. L . T . 44 ( C. S. ) . The same vi ew seems

t o have been t aken i n t he ear l y Canadi an case of Gr een v . Town of Mel f or t ( 1920) , 53

D. L . R. 63 ( Bask . K. B. ) and may under l i e t he deci si on i n t he Aust r al i an case, Sel by v .

The Commonweal t h ( 1946) , 47 S. R. ( N. S . W. ) 150 ( F . C. ) .

64 Op . ci t . , f oot not e 5, p . 127 .
65

Op .
. ci t . , f oot not e 5, p . 232 .

66
[ 19711 1 W. L . R. 1731, [ 197113 Al l E. R. 1208 ( C. A. ) .
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pl ai nt i f f hel d onl y f or t y per cent of t he company shar es i n what was
essent i al l y a one- man company . I n t he end t he cour t deci ded t hat hi s
account s wer e t oo chaot i c t o al l ow an accur at e assessment t o be made of
t he al l eged l ost pr of i t s and awar ded damages on anot her basi s . How-
ever , t he j udgment s seem t o i ndi cat e t hat r ecover y woul d have been
al l owed i f not f or t hi s account i ng pr obl em. I t may have been si gni f i cant ,
however , t hat t he ot her shar ehol der s wer e member s of t he pl ai nt i f f ' s
f ami l y . Thi s i s i n l i ne wi t h a number of Aust r al i an par t ner shi p cases i n
whi ch t he par t ner s wer e husband and wi f e . 6' However , t he ol der Cana-
di an case of Cr ai g Br os . v . Si st er s of Char i t y 68 i nvol ved a non- f ami l y
busi ness i n whi ch t he pl ai nt i f f was a par t ner . The t r i al j udge awar ded
damages based on t he val ue of t he pl ai nt i f f ' s ear ni ng power by whi ch he
seems t o have meant i t s val ue t o t he company .

69 Ther e i s al so Aust r al i an
aut hor i t y f or al l owi ng a pl ai nt i f f t o r ecover t he ent i r e l oss of pr of i t suf f er ed
by a non- f ami l y busi ness' ° On t he ot her hand, anot her l i ne of Aust r al i an
cases has f ol l owed t he appr oach r ecommended i n Lee v . Shear d and
awar ded damages based on t he shar e of t he par t ner shi p' s pr of i t s t o whi ch
t he pl ai nt i f f was per sonal l y ent i t l ed . 71

I t wi l l be ar gued bel ow t hat t hi s si t uat i on has af f i ni t i es wi t h t he
pr obl emof compensat i ng homemaker s and i s r esol ubl e i n t he same way .
Thi s i s especi al l y cl ear i n t he cases i nvol vi ng f ami l y busi nesses, but t he
same appr oach i s ext endabl e t o any ki nd of busi ness . Once agai n, t he
obj ect i ve i s t o devel op a uni f or m appr oach t o t he t r eat ment of al l cases
f or l osses whi ch have been deal t wi t h under t he r ubr i c of ei t her l oss of
ear ni ngs or l oss of ear ni ng capaci t y .

A. The Suggest ed Appr oach

I I . Reconcept ual i zi ng t he Loss

Rat her t han r esol vi ng t he conf usi on evi dent i n t he cases deal i ng
wi t h t he par adi gmat i c wage- ear ner pl ai nt i f f , t hese t hr ee pr obl em ar eas

67 Dahm v . Har mer , [ 1955] S. A. S. R. 250 ( S . C. ) ; Szi t mer v . Har r i ot t , [ 1967] 1
N. S. W. R. 233 ( C. A. ) ; Par ker v. Pahl ( 1975) , 13 S. A . S . R. 164, at p . 176 ( F . C. ) .
Lunt z, op . ci t . , f oot not e 62, p. 258, not es t hat many of t hese cases r el at e t o t empor ar y
i ncapaci t y and t hat i n cases of t ot al di sabi l i t y t he par t ner shi p ar r angement i s l i kel y t o be
r enegot i at ed so as t o make t he bur den of t he l oss of t he pl ai nt i f f ' s ser vi ces f al l ent i r el y
on t he pl ai nt i f f . I n t hi s event , t he pl ai nt i f f ' s f ut ur e l oss wi l l be cl ear .

68 [ 1940] 4 D. L . R. 561 ( Sask . K. B. , Sask . C. A. ) , [ 1940] 2 W. W. R. 80 ( Sask .
K. B . ) , [ 19401 3 W. W. R. 336 ( Sask . C. A. ) .

69 As he was not sat i sf i ed on t he evi dence t hat t he company' s l ost pr of i t s dur i ng t he
per i od was t he cor r ect measur e of t hat val ue, however , t he awar d was based on " f ai r
compensat i on" f or t he wor k per f or med .

70 Li nke v . Howar d, [ 1967] S. A. S. R. 83 ( S . C . ) ; Schi ck v . Abbot t , [ 1976] W. A . R.

54 ( F . C. ) .
71 Car l on v . Al l i son, [ 1964] N. S. W. R. 946 ( S . C. ) ; Bi vone v . Wel f ar e ( 1971) , 1

S. A. S. R. 431 ( S. C. ) ; Jackl i n v. O' Har a, [ 1973] Qd . R. 438 ( S. C. ) ; Dal Zot t o v . Bonnani
( 1980) , 47 F. L . R. 239 ( Fed . Ct . A. ) . See al so Al l en v . Di xon, [ 1973] 2 N. Z . L . R. 496
( C. A. ) .
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deepen i t . The cases do not al l ow us t o say unequi vocal l y whet her com-
pensat i on i s f or l oss of ear ni ngs or l oss of ear ni ng capaci t y . Some cases
seem mor e consi st ent wi t h one appr oach, some wi t h t he ot her . Under
t hese ci r cumst ances, t he t wo obvi ous al t er nat i ves f or r ef or mar e t o appl y
consi st ent l y t he l oss of ear ni ngs appr oach or t o appl y consi st ent l y t he
l oss of ear ni ng capaci t y appr oach . The f or mer woul d deny compensa-
t i on t o anyone who woul d l i kel y have devot ed her t i me and ener gi es t o
unpai d endeavour s r egar dl ess of what t hose endeavour s woul d have been .
The l at t er woul d al l ow r ecover y i n al l cases f or what t he pl ai nt i f f coul d
have ear ned i f she had put her t al ent s t o t he most r emuner at i ve use
possi bl e, r egar dl ess of whet her t he pl ai nt i f f was, or ever had any i nt en-
t i on of , doi ng so . Ei t her of t hese woul d do away wi t h t he hybr i d appr oach
descr i bed above of char act er i zi ng t he l oss as t hat of a capaci t y, but
assessi ng t he damages by r ef er ence t o what t he pl ai nt i f f woul d act ual l y
have ear ned . 1 woul d ar gue t hat nei t her of t hose t wo appr oaches- t he
l oss of ear ni ngs appr oach or t he ear ni ng capaci t y appr oach- i s ent i r el y
adequat e, and t hat a sol ut i on t hat i s bot h concept ual l y and pr act i cal l y
mor e sat i sf yi ng can be achi eved by r e- exami ni ng f i r st pr i nci pl es . Whi l e
subst ant i al l y r econcept ual i zi ng t he nat ur e of t he l oss i n t hese cases, my
suggest i on wi l l bui l d upon t he hybr i d appr oach pr esent i n some of t he
case l aw . The r esul t i ng pr oposal wi l l al so pr ovi de a cl ear sol ut i on t o t he
quest i on of compensat i on i n t he t hr ee pr obl em ar eas exami ned-
homemaker s and vol unt eer wor ker s, i l l egal i ncome, and busi ness i ncome .

The di f f i cul t i es of adopt i ng a consi st ent l oss of ear ni ngs appr oach
seemobvi ous . The chi ef i mpact woul d be on f ul l - t i me homemaker s who
woul d be ent i t l ed t o no compensat i on because t hey ar e not wage ear n
er s . Thi s sol ut i on has some suppor t er s, i ncl udi ng Pr of essor At i yah' 2 and
t he Pear son Commi ssi on, 73 wi t h var i ous pr oposal s bei ng made f or ot her
gr ounds upon whi ch someone who woul d have had no ear ni ngs mi ght
be gr ant ed somet hi ng . Thi s at t empt t o f i nd some al t er nat i ve gr ound f or
compensat i on const i t ut es an acknowl edgment t hat i t woul d be unf ai r t o
awar d no compensat i on t o t hese pl ai nt i f f s . Put t hese al t er nat i ve gr ounds,
such as l oss of ameni t i es i f t he pl ai nt i f f used t o t ake si gni f i cant pl easur e
i n t he unpai d act i vi t y whi ch has been deni ed her by acci dent , or f ut ur e
car e cost s i f one has been r ender ed unabl e t o car e f or onesel f as one
used t o, ar e i nadequat e f or t wo r el at ed r easons . They mi sunder st and t he
nat ur e of t he pl ai nt i f f ' s r eal l oss and t hey f ai l t o r ecogni ze t he economi c
val ue of t he homemaker ' s wor k . 1 wi l l el abor at e on t hi s bel ow. To a
cer t ai n ext ent t he economi c wor t h of homemaki ng has been r ecogni zed
t hr ough t he pr act i ce of t he cour t s i n awar di ng damages t o t he spouse or
chi l dr en of a homemaker because of t he necessi t y of r epl aci ng t hose

P.

"
P. S . At i yah, Loss of Ear ni ngs or Ear ni ng Capaci t y ( 1971) , 45 A. L . J . 228, at

231 .
73

Royal Commi ssi on on Ci vi l Li abi l i t y and Compensat i on f or Per sonal I nj ur y,

Chai r per son, Lor d Pear son, Cmud 7054- 1, London: I I . M. S . O. , 1978, par a . 338 .
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ser vi ces, but as wi l l become pl ai n bel ow, t hi s at t r i but es t he economi c
l oss t o t he wr ong par t y .

The l oss of ear ni ng capaci t y appr oach i s advocat ed by Waddams
who ar gues t hat i t i s mor e consi st ent wi t h t he concept ual i zat i on of t he
capaci t y t o ear n as a capi t al asset . 74 Thi s assi mi l at i on of ear ni ng capac
i t y t o t he i dea of a capi t al asset has some suppor t i n t he case l aw and i s
much pr ef er abl e t o t he l oss of ear ni ngs appr oach . I n par t i cul ar , i t has
t he vi r t ue of enabl i ng t hose who wer e not i n f act i n pai d empl oyment t o
r ecei ve some compensat i on pr ovi ded t hey wer e capabl e of ear ni ng pr i or
t o t he i nj ur y . But i n t he case of homemaker s, i t t oo seems t o avoi d
acknowl edgi ng t he economi c wor t h of homemaki ng . I t i s not because of
what she was act ual l y act ual l y doi ng wi t h her capaci t i es at t he t i me of
t he i nj ur y t hat t he homemaker r ecover s, but because she coul d have
used t hose capaci t i es t o do " r eal " wor k f or a wage . I t al so l eads t o t he
uncomf or t abl e concl usi on t hat someone who has i ndependent means suf -
f i ci ent t o suppor t her sel f and who spends her days l oungi ng ar ound wat chi ng
t el evi si on wi l l be ent i t l ed t o compensat i on f or t he f ul l val ue of her abst r act
capaci t y t o ear n . Thi s woul d be so even i f t he i nj ur y di d not pr event her
f r om cont i nui ng her t el evi si on- wat chi ng past - t i me . I t al so means t hat
someone who was under empl oyed bef or e t he i nj ur y shoul d be compen-
sat ed accor di ng t o what t he f ul l use of her t al ent s coul d have ear ned f or
her .

Suppor t er s of t hi s appr oach ar gue t hat t hi s i s t he cor r ect val uat i on
of t he capi t al asset t hat has been l ost . However , t hi s t akes t he anal ogy
wi t h capi t al asset s a l i t t l e t oo ser i ousl y . Even i f t her e ar e some ways i n
whi ch one' s abst r act capaci t i es can be f r ui t f ul l y t hought of as aki n t o a
capi t al asset , t her e ar e al so di f f er ences bet ween t hem and ot her t hi ngs
t hat mor e easi l y f i t under t hat descr i pt i on . I n par t i cul ar , t he r eason why
an under ut i l i zed capi t al asset may be val ued at t he l evel at whi ch i t
coul d pr oduce i s because even i f i t i s not bei ng put t o i t s most pr oduc-
t i ve use by i t s cur r ent owner , i t i s r eadi l y t r ansf er abl e t o someone who
wi l l do so . The mar ket val ue of t he asset i s pr edi cat ed on t he assump-
t i on t hat a hypot het i cal pur chaser woul d put i t t o a use t hat i s at l east
mor e val uabl e t han i t s cur r ent , l ess t han f ul l , use . A human bei ng' s
wor k capaci t y, however , i s not t r ansf er abl e t o anot her who may put i t t o
a bet t er use . To t hi s ext ent , t o val ue i t i n t he same way t hat an or di nar y
capi t al asset woul d be val ued i s t o engage i n a f i ct i on . As I shal l ar gue
bel ow, t hi s i s a f i ct i on t hat woul d r esul t i n over - compensat i on, and t her e-
f or e shoul d not be al l owed .

The sour ce of t he di f f i cul t y wi t h bot h of t he above pr oposal s i s
t hei r excl usi ve f ocus on ear ni ng as t he act i vi t y whi ch t he pl ai nt i f f ei t her
woul d or coul d have pur sued, but whi ch has been f or ecl osed by t he
t or t i ous i nj ur y . Thi s f ocus seems t o r esul t f r om t he gener al di vi si on of

74 Op . ci t . , f oot not e 5, pp . 233- 236 .
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damages i nt o pecuni ar y and non- pecuni ar y heads . I n or der t o pl ace t he
ki nd of compensat i on at i ssue her e under t he head of pecuni ar y dam-
ages, i t i s t hought t hat i s must be t i ed t o ear ni ngs, act ual or hypot het i -
cal . The r eason f or want i ng t o i ncl ude i t under pecuni ar y damages i s
because of t he gener al pr i nci pl e of f ul l compensat i on f or such l osses i n
cont r ast t o non- pecuni ar y l osses whi ch ar e i ncapabl e of bei ng f ul l y
compensat ed . ~ s Thi s f ocus on ear ni ng per se i s unnecessar y, however ,
as can be seen by r eexami ni ng what , as a mat t er of f act , t he pl ai nt i f f has
l ost as a r esul t of t he acci dent , and t yi ng t hat t o t he basi c pr i nci pl e of
compensat i on .

The basi c pr i nci pl e i s t hat damages shoul d, as wel l as money can
do so, put a pl ai nt i f f i n t he posi t i on she woul d have enj oyed but f or t he
i nj ur y . How i s t he pl ai nt i f f ' s posi t i on al t er ed i n ways t hat money can
put r i ght ? Cl ear l y t her e ar e many act i vi t i es t hat t he pl ai nt i f f coul d once
par t i ci pat e i n but can no l onger . To t he ext ent t hat ( some of ) t hese
act i vi t i es ar e val ued by t he pl ai nt i f f chi ef l y because of t he sat i sf act i on
t hey br i ng, t hey ar e not easi l y t r ansl at ed i nt o monet ar y t er ms . For t hi s
r eason t hey ar e t r eat ed as non- pecuni ar y damages, and al t hough i t i s
conceded t hat such l osses can be deepl y si gni f i cant t o t he pl ai nt i f f and
ar e deser vi ng of compensat i on, t he cour t s ar e not pr i mar i l y concer ned
wi t h assessi ng t hei r exact monet ar y val ue . Any at t empt t o do so woul d
ar r i ve at t he concl usi on t hat t hi s ki nd of l oss i s pr i cel ess ; no amount of
money can f ul l y compensat e f or i t . Ther ef or e, an amount i s ar r i ved at
on ot her gr ounds . Ot her act i vi t i es t hat had occupi ed t he pl ai nt i f f ' s t i me
can be much mor e accur at el y assessed i n monet ar y t er ms, so t hat t hey
can be f ul l y compensat ed by a money payment . These ar e t he act i vi t i es
t hat cl ear l y have an economi c val ue because t her e i s a mar ket f or t hem.
The most obvi ous exampl e i s an act i vi t y such as car pent r y or nur si ng, i n
whi ch t he pl ai nt i f f act ual l y was t r adi ng her t al ent s on t he l abour mar ket
f or r emuner at i on . I f she can no l onger engage i n t hi s act i vi t y, i t s mar ket
pr i ce pr ovi des a r eady assessment of i t s val ue i n monet ar y t er ms whi ch
t he cour t s can use i n awar di ng compensat i on f or t he l oss of t hat abi l i t y .
What t he pl ai nt i f f has l ost , t hen, i s t he abi l i t y or capaci t y t o engage i n
economi cal l y pr oduct i ve act i vi t y . For t he sake of br evi t y we can r ef er t o
t hi s as t he " capaci t y t o wor k" . 77

75
Phi l i pps v . London & Sout h West er n Ry . ( 1879) , 5 Q. B. D. 78, at pp . 83- 84

( C. A. ) ; Andr ews v . Gr and & Toy Al t a . Lt d . , supr a, f oot not e 1 .
76

Li vi ngst one v . Rawyar ds Coal Co . ( 1880) , 5 App . Cas . 25, at p. 39 ( H. L . ) , per

Lor d Bl ackbur n ; Br i t i sh Tr anspor t Commi ssi on v . Gour l ey, supr a, f oot not e 14 ; Andr ews

v . Gr and Toy Al t a . Lt d . , supr a, f oot not e 1 .

77 Thi s t er m was coi ned by Cooper - St ephenson, l oc . ci t . , f oot not e 30 . My suggest ed

r econcept ual i zat i on i s si mi l ar t o t he appr oach he has ar gued f or , but I hope t o have

pr ovi ded a mor e compr ehensi ve ar gument f or i t and t o show how t hi s r esul t s i n an

i nt egr at ed appr oach t o r ecover y under t hi s head of damages r at her t han mer el y t o a

conveni ent way of concept ual i zi ng t he l oss of a homemaker .
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I woul d ar gue, t hen, t hat t he basi c di st i nct i on shoul d not be bet ween
pecuni ar y l osses, nar r owl y concei ved, and non- pecuni ar y l osses, but r at her
bet ween l osses whi ch ar e r eadi l y t r ansl at abl e i nt o monet ar y t er ms and
t hose whi ch ar e not . I t i s onl y t he f or mer f or whi ch we can use an awar d
of money damages f ul l y t o put t he pl ai nt i f f back i n t he posi t i on she
woul d have enj oyed i f not f or t he i nj ur y . Of cour se, not al l t he pl ai n-
t i f f ' s l osses wi l l f al l neat l y and excl usi vel y i nt o one cat egor y or t he
ot her , and we need not t r y t o make t hem do so . The pl ai nt i f f ' s l oss of
t he oppor t uni t y t o pur sue a par t i cul ar act i vi t y may have t wo aspect s . I t
may be an act i vi t y t hat i s economi cal l y pr oduct i ve, and t her ef or e can be
assessed accor di ng t o i t s mar ket val ue, but i t may al so be an act i vi t y i n
whi ch t he pl ai nt i f f t ook speci al sat i sf act i on, and t he l oss of whi ch shoul d
al so be compensat ed as t he l oss of an ameni t y of l i f e . The means of
assessi ng compensat i on f or t he l at t er t ype of l oss i s beyond t he scope of
t hi s paper , but i t s j uxt aposi t i on wi t h t he ki nd of l oss I am concer ned
wi t h her e hel ps t o demonst r at e t hat i t i s unnecessar y t o f ocus on ear n-
i ngs t o gr ound compensat i on f or what have been cal l ed " pecuni ar y"
l osses . We shoul d r at her be concer ned t o di st i ngui sh t hose l osses f or
whi ch money can f ul l y compensat e and t hose f or whi ch i t cannot and
ensur e t hat t he f or mer ar e f ul l y compensat ed . Thi s woul d l ead us t o
di st i ngui sh bet ween t hose l osses t hat have a r eadi l y quant i f i abl e mone-
t ar y val ue and t hose whi ch do not . Si nce al l act i vi t i es whi ch have such a
val ue do so i ndependent l y of whet her i n a par t i cul ar i nst ance an i ndi vi d-
ual i s act ual l y bei ng pai d f or engagi ng i n i t , we need not t hi nk i n t er ms
of whet her t he pl ai nt i f f was usi ng, or coul d have used, her t i me i n or der
t o ear n money . We need onl y ask what , i f any, was t he economi c val ue
of t he act i vi t i es whi ch t he pl ai nt i f f was, and was l i kel y t o cont i nue,
pur sui ng .

Thi s appr oach, t hen, pr oceeds i n t wo st eps . Fi r st i t asks what , i n
f act , t he pl ai nt i f f ' s l oss i s, t hat i s, what i s i t t hat t he pl ai nt i f f used t o be
abl e t o do t hat she, can do no l onger . The answer wi l l l i kel y pr oduce a
wi de r ange of act i vi t i es t hat t he pl ai nt i f f has now been deni ed . Sec-
ondl y, i t asks what i s t he val ue of each of t hose act i vi t i es . Thi s r equi r es
us t o di vi de t he pl ai nt i f f ' s l ost oppor t uni t i es i nt o t hose whi ch have an
ascer t ai nabl e monet ar y val ue and t hose t hat do not . Those whi ch do ar e
t hose f or whi ch t her e i s a mar ket and t hei r val ue can be assessed by how
much woul d be pai d i n t he open mar ket f or t hei r per f or mance . I have
cal l ed t hese " economi cal l y pr oduct i ve act i vi t i es" or , f or shor t , " wor k" .
The r emai nder cor r esponds r oughl y t o what has been cal l ed non- pecuni ar y
l osses . Thi s appr oach has i n common wi t h t he l oss of ear ni ng capaci t y
appr oach t hat i t i s not concer ned pr i mar i l y wi t h whet her and what t he
pl ai nt i f f was act ual l y ear ni ng and woul d have l i kel y ear ned over t he
space of her wor ki ng l i f e . I t t oo, t her ef or e, i s capabl e of pr ovi di ng com-
pensat i on t o some pl ai nt i f f s who wer e not , and wer e not l i kel y t o be, i n
pai d empl oyment . I t di f f er s f r omt he ear ni ng capaci t y appr oach, t hough,
i n t hat t he f ocus i s on what act i vi t i es t he pl ai nt i f f was act ual l y engaged
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i n, r at her t han on t he hypot het i cal quest i on of t o what act i vi t i es t he
pl ai nt i f f coul d have devot ed her t al ent s and capaci t i es . Thi s means t hat
not al l t he pl ai nt i f f s who woul d be compensat ed under t he ear ni ng capac-
i t y appr oach wi l l r ecei ve damages under t he pr oposal her e out l i ned . Thi s
change i n f ocus i s necessar y, 1 woul d ar gue, i n or der t o avoi d over -
compensat i ng t he pl ai nt i f f . A f ew exampl es wi l l hel p t o expl ai n t hi s
appr oach as wel l as t o i l l ust r at e t he di f f er ences bet ween i t and bot h t he
l oss of ear ni ngs and t he ear ni ng capaci t y appr oaches .

To begi n wi t h t he most common sor t of case, suppose t hat one of
t he act i vi t i es t hat t he pl ai nt i f f used t o but can no l onger engage i n i s
per f or mi ng t he f unct i ons of a shop cl er k f or whi ch she had been pai d
bef or e t he acci dent . Assumi ng t hat she woul d have cont i nued t o occupy
her t i me i n t hi s way, she shoul d be compensat ed f or l osi ng t he abi l i t y t o
par t i ci pat e i n t hi s economi cal l y pr oduct i ve act i vi t y at t he r at e det er mi ned
by t he mar ket val ue of t hat act i vi t y . ®f cour se, i f t her e i s a possi bi l i t y
t hat t he pl ai nt i f f woul d have t ur ned her ener gi es i nt o anot her f or m of
endeavour i n t he f ut ur e, t hi s t oo must be t aken i nt o account , by assess-
i ng t he mar ket val ue of t hi s al t er nat i ve act i vi t y di scount ed by t he chance
t hat t he change woul d not have occur r ed . The same r esul t woul d be
achi eved i n t hi s case by ei t her of t he al t er nat i ve appr oaches so f ar di s-
cussed, but f or di f f er ent r easons . The l oss of ear ni ngs appr oach woul d
awar d si mi l ar damages because t he pl ai nt i f f has been depr i ved of ear n-
i ngs whi ch she woul d act ual l y have r ecei ved i f not f or t he acci dent . The
ear ni ng capaci t y appr oach woul d r each t he same concl usi on on t he assump-
t i on t hat t he pl ai nt i f f was put t i ng her t al ent s and ski l l s t o t hei r most
r emuner at i ve use and t hat , t her ef or e, t he wages t hat t he pl ai nt i f f was
act ual l y r ecei vi ng ar e t he best measur e of t he wor t h of her ear ni ng capaci t y .

Let us suppose, t hough, t hat t he pl ai nt i f f had j ust been of f er ed a
pr omot i on t o manager of her st or e, but had t ur ned i t down because she
di d not want t he addi t i onal st r ess t hat a manager i al posi t i on woul d br i ng .
Thi s woul d make no di f f er ence t o an awar d based on l oss of ear ni ngs,
but woul d r esul t i n an i ncr ease i n an awar d f or l oss of ear ni ng capaci t y
because i t i s good evi dence t hat t he pl ai nt i f f was capabl e of ear ni ng
mor e t han she was, i n f act , ear ni ng . The appr oach ar gued f or her e r equi r es
f i r st t he acknowl edgment t hat t he pl ai nt i f f has been depr i ved of t he capac-
i t y t o wor k, i ncl udi ng t he capaci t y t o wor k as a manager . Next i t r equi r es
us t o consi der t he val ue of t hat capaci t y . Thi s assessment shoul d mea-
sur e t hat val ue f r om t he per spect i ve of t he pl ai nt i f f - how val uabl e i s
t hat capaci t y t o her . Thi s i s not a psychol ogi cal exer ci se, but an eco-
nomi c one. That i s t o say, we ar e not concer ned wi t h measur i ng how
much sat i sf act i on t he pl ai nt i f f obt ai ned f r om t he possessi on of her t al -
ent s, but onl y wi t h how. we can put t he pl ai nt i f f i n t he same economi c
posi t i on t hat she woul d have enj oyed but f or t he i nj ur y . Thi s i s t he
st at ement of t he gener al obj ect i ve of t or t damages i n t he cont ext of
pecuni ar y l osses . By hypot hesi s we know t hat i f t he i nj ur y had never
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occur r ed, t he pl ai nt i f f woul d have enj oyed t he economi c wel l - bei ng t hat
can be at t ai ned on a shop cl er k' s sal ar y . To awar d her damages at t he
manager i al sal ar y l evel because she had t he unused abi l i t y t o ear n at t hi s
l evel woul d l eave her bet t er of f i n economi c t er ms t han she woul d have
been had she not been i nj ur ed . Af t er al l , she made t he choi ce t o be
sat i sf i ed wi t h t he st andar d of l i vi ng of a cl er k . ' $ Ther e i s no r eason why
a damage awar d shoul d make her bet t er of f by pr ovi di ng her wi t h t he
means t o af f or d a hi gher st andar d of l i vi ng .

The pl ai nt i f f had chosen a l i f e at a cer t ai n l evel of i ncome and wi t h
f r eedomf r ommanager i al st r ess . The i nj ur y l eaves her wi t hout t hat i ncome,
but st i l l abl e t o avoi d manager i al st r ess . Ther ef or e, f ul l compensat i on i s
achi eved by awar di ng t he val ue of t he act i vi t y l oss . Of cour se, i f t he
i nj ur y i s i t sel f t he sour ce of ot her st r esses or anxi et y, t he pl ai nt i f f shoul d
be compensat ed f or t hi s, but under t he head of non- pecuni ar y damages .
A si mi l ar r esul t woul d f ol l ow i n t he case of someone who wor ked onl y
par t - t i me . I f her f r ee t i me was spent on non- economi cal l y pr oduct i ve
act i vi t y whi ch she coul d no l onger enj oy, t hi s i s not t he sor t of l oss
whi ch i t i s possi bl e t o compensat e f ul l y i n money t er ms . Any compen-
sat i on shoul d f al l under t he head of non- pecuni ar y damages as compen-
sat i on f or t he l oss of sat i sf act i on suf f er ed . Thi s al so pr ovi des a basi s f or
t he j udgment , whi ch seems i nt ui t i vel y pl ausi bl e t o many, t hat someone
who i s i ndependent l y weal t hy and spends her t i me i n l ei sur e pur sui t s
shoul d not be compensat ed except t o t he ext ent t hat her i nj ur i es pr event
her f r om pur sui ng t hese act i vi t i es, and even t hen compensat i on shoul d
be under t he r ubr i c of t he non- pecuni ar y head of l oss of ameni t i es of
l i f e .

Thi s r econcept ual i zat i on of t he l oss and t he t wo- st age pr ocess of
damage assessment makes sense of t he hybr i d appr oach t hat we have
seen i n some of t he case l aw. I t wi l l be r ecal l ed t hat some of t he cases
r ef er r ed t o t he l oss as t hat of t he capaci t y t o ear n i ncome, but went on t o
assess damages accor di ng t o what t he pl ai nt i f f woul d act ual l y have ear ned
r at her t han what she coul d have ear ned . Thi s i s not i nconsi st ent , nor i s i t
t he mer e payi ng of l i p ser vi ce t o t he ear ni ng capaci t y appr oach, i f we
under st and t hi s appr oach mer el y t o be maki ng t he di st i nct i on bet ween
t he cor r ect concept ual i zat i on of t he l oss and t he pr oper assessment of
t he val ue of t hat l oss . These cases have char act er i zed t he l oss as t hat of
ear ni ng capaci t y, but have assessed i t s val ue by r ef er ence t o how t he
pl ai nt i f f woul d have used t hat capaci t y . Thi s di st i nct i on i s made most
cl ear l y i n Tsouvel i s v . Vi ct or i an Rai l ways Commi ssi oner s79 ( al t hough
t he mai n i ssue i n t hat case was t he ef f ect of i nf l at i on on damage awar ds) :

7s Ther e may be cases i n whi ch t he pl ai nt i f f does not choose t he l ower payi ng j ob,
but i s r at her f or ced i nt o i t due t o economi c or ot her ci r cumst ances despi t e hi gher aspi r a-
t i ons and qual i f i cat i ons . Thi s i s not a pr obl emt hat t or t l aw can sol ve, and i t r emai ns t he
case t hat even i f t he i nj ur y had not occur r ed, t he pl ai nt i f f ' s posi t i on woul d not have
i mpr oved .

71 Supr a, f oot not e 9, at pp . 135- 136, per Smi t h J .
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. . . t he l oss i n r espect of whi ch [ t he pl ai nt i f f ] i s ent i t l ed t o be compensat ed i s not

a f ut ur e l oss of ear ni ngs, but t he pr esent dest r uct i on or i mpai r ment of a capaci t y or

f acul t y . . . accept ance of t hi s vi ew i s i n no way i nconsi st ent wi t h t he pr esent

pr act i ce r egar di ng t he assessi ng of t he l oss . . . t he pl ai nt i f f suf f er s an economi c

l oss because t he capaci t y or f acul t y dest r oyed or i mpai r ed i s a t hi ng of economi c

val ue t o hi m. Si nce such a capaci t y cannot , of cour se, be sol d out r i ght , i t s eco-

nomi c val ue . . . needs t o be assessed by r ef er ence t o t he pr esent val ue of t he f ut ur e

economi c benef i t s whi ch i t woul d have pr oduced . I t i s not , i n my vi ew, a mat t er of

what i t coul d have pr oduced, but of what i t woul d, i n f act , have pr oduced .

Thi s shows t hat an appr oach whi ch i s based on a capaci t y char ac-
t er i zat i on of t he l oss does not necessar i l y r equi r e compensat i on accor d-
i ng t o what t he pl ai nt i f f coul d have ear ned . I have ar gued t hat t he capac
i t y shoul d not be nar r owl y const r ued as t he capaci t y t o ear n, but t hat t he
val uat i on pr ocess suggest ed by t hese cases i s essent i al l y cor r ect . The
wor t h of t he capaci t y shoul d be measur ed accor di ng t o how i t woul d
have been used because t hi s i s necessar y i n or der t o avoi d over -
compensat i on ; . t o avoi d put t i ng t he pl ai nt i f f i n a bet t er economi c posi -
t i on t han she woul d have been i n i f t he i nj ur y had not occur r ed .

owever , i t i s i mpor t ant t o st r ess t hat i t i s wor ki ng capaci t y and
not ear ni ng capaci t y t hat i s r el evant . Thi s subt l e di f f er ence has l ed t hose
cour t s whi ch have expl i ci t l y t aken t hi s hybr i d appr oach t o under - compensat e
homemaker s because t he unpai d nat ur e of t he wor k obscur es t he f act
t hat i t i s never t hel ess economi cal l y val uabl e . For exampl e, i n Mann v .

El l bour n $o t he pl ai nt i f f wor ked l ess t han f ul l - t i me i n or der t o spend some
t i me t aki ng car e of housekeepi ng and chi l d- car e r esponsi bi l i t i es . Because
she was not ear ni ng a f ul l sal ar y, she was not compensat ed f or a f ul l
sal ar y despi t e t he f act t hat t he r emai nder of her t i me was spent pr oduc-
t i vel y at t asks f or whi ch t her e was a r eadi l y ascer t ai nabl e mar ket val ue .

Thi s di st i nct i on bet ween t he char act er i zat i on of t he l oss and t he
val ue of t he l oss i s obscur ed i n t he appr oach t aken by Cooper - St ephenson
and Saunder s . They ar gue t hat compensat i on shoul d be f or t he " l oss of
t he val ue of pr ospect i ve wor k" whi ch t hey descr i be i n t he f ol l owi ng
t er ms : 8t

The pr i mar y, t hough not excl usi ve, basi s f or quant i f i cat i on woul d r emai n t he l oss

of past and pr ospect i ve ear ni ngs whi ch woul d, as a mat t er of pr edi ct i on, have

been r ecei ved by t he pl ai nt i f f . Al t er nat i vel y, wher e wor k woul d not have been

i ncome- pr oduci ng, or wher e t he i ncome woul d not have r ef l ect ed t he t r ue val ue of

t he wor k, quant i f i cat i on shoul d be by obj ect i ve eval uat i on of t he wor k whi ch

woul d have been under t aken . I t i s our vi ew t hat al most al l cases can t hen be

appr opr i at el y assessed, wi t h t he cour t t her eby abl e t o i nj ect not i ons of t he qual i t y

of what has been l ost , r at her t han havi ng t o r ef l ect mer el y i t s di r ect f i nanci al cost .

so Supr a, f oot not e 21 . A si mi l ar at t i t ude i s exhi bi t ed i n Shar man v . Evans, supr a,

f oot not e 39, i n whi ch t he cour t deci ded not t o r educe t he unmar r i ed f emal e pl ai nt i f f ' s

damage awar d because of t he possi bi l i t y t hat she mi ght have mar r i ed onl y because
whet her she woul d have done so was t oo specul at i ve . The j udgment r et ai ns a f ocus on
ear ni ngs per se because t he i mpl i cat i on of t he j udgment i s t hat i f t hi s pr act i cal di f f i cul t y
di d not exi st i t woul d be appr opr i at e t o r educe t he pl ai nt i f f ' s damages because of t he
l i kel i hood t hat she woul d not have r emai ned i n pai d empl oyment .

81 Op . ci t . , f oot not e 5, p . 204 .
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Thei r r esul t s coi nci de wi t h t hose f ol l owi ng f r omt he appr oach suggest ed
her e, but t hey f ai l t o pr ovi de a det ai l ed exami nat i on of what , i n f act , t he
pl ai nt i f f has l ost , t hat i s t he abi l i t y t o pur sue a r ange of act i vi t i es some
of whi ch have an economi c val ue . They al so f ai l t o pr ovi de an account
of why t he " wor k" whi ch t he pl ai nt i f f has l ost t he abi l i t y t o per f or m
shoul d be i nt er pr et ed as t he wor k whi ch she act ual l y woul d have done
r at her t han t hat whi ch she coul d have per f or med . I t i s suggest ed t hat t hi s
can be best expl ai ned by t he basi c pr i nci pl e of damages l aw t hat seeks
t o put t he pl ai nt i f f i n her pr e- acci dent posi t i on- no bet t er and no wor se .

Havi ng out l i ned t he oper at i on of t hi s t wo- st age appr oach of char ac-
t er i zi ng t he pl ai nt i f f ' s l oss as t hat of t he capaci t y t o wor k, and t hen
assessi ng t he val ue of t he l oss by r ef er ence t o what wor k t he capaci t y
woul d have been used f or , I want t o t ur n t o t he t hr ee pr obl em ar eas
exami ned above t o show howt hi s appr oach si mpl i f i es t he damages i ssue
i n each .

A. Homemaker s and Vol unt eer s

Fr omt he exampl e above, i t mi ght be t hought t hat t he r esul t s of t hi s
appr oach ar e i dent i cal t o t hose of t he l oss of ear ni ngs appr oach . That
t hi s i s not so can be seen by exami ni ng i t s appl i cat i on t o t he si t uat i on of
someone who i s engaged i n economi cal l y pr oduct i ve wor k, but was not
bei ng pai d f or i t . The most common exampl e i s homemaker s . The l oss
of ear ni ngs appr oach di ct at es t hat no compensat i on be r ecei ved by such
peopl e under t hi s head because t hey wer e not , and woul d not ever have
been, i n r ecei pt of wages . The l oss of ear ni ng capaci t y appr oach sug-
gest s t hat t hey shoul d be compensat ed accor di ng t o what t hey coul d ear n
i n t he pai d wor kf or ce . I n cont r ast t o bot h of t hese, I woul d ar gue t hat
t he f i r st st ep i s t o r ecogni ze t hat t he homemaker has l ost t he capaci t y t o
wor k . " Thi s i ncl udes a wi de r ange of economi c act i vi t i es t hat she had
t he abi l i t y t o do i n t he abst r act . The next st age r equi r es us t o assess t he
val ue of t hat capaci t y by r ef er ence t o t he act i vi t i es i n whi ch t he pl ai nt i f f
woul d have act ual l y par t i ci pat ed . Thi s pl ai nt i f f woul d have used her
capaci t i es i n t he per f or mance of al l of t he t asks i nvol ved i n r unni ng a
home and l ooki ng af t er a f ami l y . " Thi s i s an act i vi t y whi ch has eco-
nomi c val ue ; i t i s capabl e of bei ng t r ansl at ed i nt o monet ar y t er ms . A
mar ket does exi st f or t he wor k done by t he homemaker , and some peo-
pl e act ual l y do ear n t hei r l i vi ng t hat way . Si nce t hi s i s t he way t he
pl ai nt i f f has chosen t o spend her l i f e, i t i s t he l oss of t he abi l i t y t o do

sz Thi s i s al so t he char act er i zat i on advocat ed by Regi na Gr aycar , Compensat i on f or
Loss of Capaci t y t o Wor k i n t he Home ( 1985) , 10 Syd . L. Rev . 528, at pp . 540, 553 .
See al so Cooper - St ephenson, l oc . ci t . , f oot not e 30 .

83 Of cour se, i f t her e was a subst ant i al possi bi l i t y t hat t he pl ai nt i f f woul d have
gi ven up homemaki ng and ent er ed t he pai d wor kf or ce at some poi nt i n t he f ut ur e, t hi s
must be t aken i nt o account and damages assessed on t he basi s of what ot her economi c
act i vi t y woul d have been under t aken .
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t hi s f or whi ch she shoul d be compensat ed . Thi s appr oach makes i t pl ai n
t hat even i n t he case of someone who was not i n pai d empl oyment , t he
l oss of t he r el evant capaci t y i s t hat of t he i nj ur ed per son and not t he
benef i ci ar y of her l abour . " Thi s means t hat i t i s t he i nj ur ed homemaker
who shoul d r ecover t he damages r at her t han her spouse or chi l dr en . I t i s
she who has l ost t he capaci t y .

Thi s i s al so t he best way t o put such a pl ai nt i f f i n t he posi t i on i n
whi ch she woul d have been but f or t he i nj ur y . Pr i or t o t he acci dent , she
had been maki ng a gi f t of her l abour t o someone el se . That gi f t has a
cer t ai n economi c val ue . Af t er t he acci dent she can no l onger donat e her
l abour , but compensat i on based on t he mar ket val ue of her l abour put s
her i n a compar abl e posi t i on because she can make an equal gi f t by
payi ng someone el se t o cont i nue t hese ser vi ces f or whomever had been
t he benef i ci ar y of her ef f or t s i n t he past . I f no compensat i on i s awar ded
because t he pl ai nt i f f r ecei ved no ear ni ngs, t hi s possi bi l i t y wi l l be unavai l abl e
and t he pl ai nt i f f wi l l not have been f ul l y r est or ed t o her pr e- acci dent
posi t i on . Si nce t he val ue of t he pl ai nt i f f ' s wor k can be r eadi l y quant i f i ed
i n such cases, f ul l compensat i on f or i t s l oss i s possi bl e . Ther ef or e, t her e
i s no excuse t o subst i t ut e t he much l ess exact at t empt t o pl ace a mone-
t ar y val ue on t he emot i onal suf f er i ng caused by t he i nabi l i t y t o cont i nue
donat i ng one' s l abour . I n f act , t hi s may be a f ur t her l oss t hat ought al so
t o be compensabl e . That i s, t he pl ai nt i f f may have der i ved a speci al
sat i sf act i on out of donat i ng her own l abour t o her f ami l y whi ch wi l l not
be f ul l y compensat ed by mer el y enabl i ng her t o pur chase t he ser vi ces of
anot her t o per f or m t hem. I n t hi s case, t hough, t hi s f ur t her l oss f al l s
mor e pr oper l y under t he r ubr i c of l oss of ameni t i es . I t i s possi bl e, of
cour se, t hat t he pl ai nt i f f wi l l r ef use t o use t he damage awar d t o r epl ace
her ser vi ces and her f ami l y wi l l have suf f er ed a l oss . Thi s, however ,
wi l l not have been because of t he i nj ur y, but r at her because of t he home-
maker ' s deci si on as t o how t o spend t he money . Thi s i s a deci si on,
t hough, t hat she i s ent i t l ed t o make, j ust as she woul d have been ent i -
t l ed, i f she had not been i nj ur ed, t o deci de t o cease pr ovi di ng unpai d
ser vi ces f or her f ami l y . How she pl ans t o spend t he awar d shoul d be
i r r el evant t o t he assessment of damages .

The same anal ysi s bet t er j ust i f i es t he r esul t s i n t he cases exami ned
above85 i n whi ch pl ai nt i f f s ( usual l y mal e) wer e awar ded damages f or t he
l oss and t he abi l i t y t o do cer t ai n househol d j obs f or t hemsel ves, such as
pai nt i ng and r enovat i ng . Thi s i s si mpl y a case of i nvol vement i n an
unpai d, economi cal l y pr oduct i ve act i vi t y whi ch benef i t s onesel f . I f one
can no l onger per f or m such a t ask one shoul d be compensat ed f or t he
val ue of one' s l abour i n per f or mi ng i t at i t s mar ket val ue . Agai n, t hi s
put s pl ai nt i f f s mor e near l y i n t hei r pr e- acci dent posi t i on because t hey
wi l l be abl e t o pay someone el se t o do t hi s wor k whi l e r et ai ni ng t he

84 Gr aycar , l oc . ci t . , f oot not e 82 .
ss Supr a, p. 93 .
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same st andar d of l i vi ng i n ot her ar eas t hat t hey woul d have been abl e t o
af f or d on t hei r act ual ear ni ngs i f t he acci dent had not occur r ed . These
cases al so make cl ear t hat r ecover y shoul d not be conf i ned t o f ul l - t i me
unpai d domest i c wor ker s . Many peopl e car r y on a f ul l - t i me j ob and l ook
af t er a f ami l y and househol d . I n t he event of t or t i ous i nj ur y t hey shoul d
be compensat ed f or t he l oss of t he capaci t y t o per f or m bot h j obs . My
anal ysi s al so pr ovi des a r at i onal e f or Car r i ck v . Camden London Bor -
ough Counci l 86 i n whi ch an umar r i ed woman was awar ded compensa-
t i on on t he basi s t hat even i f she had mar r i ed and l ef t t he pai d l abour
f or ce, she woul d have cont i nued t o pr oduce an economi c gai n t hr ough
her wor k i n t he home .

Thi s ar gument pr ovi des a concept ual f r amewor k f or i nt egr at i ng i nt o
damages l aw t he r ecent st udi es at t empt i ng t o measur e t he val ue of
homemaki ng ser vi ces . 87 These st udi es make i t cl ear t hat homemaki ng i s
an economi c act i vi t y . I f we concept ual i ze t he l oss t o an i nj ur ed pl ai nt i f f
as t hat of t he capaci t y t o wor k, or per f or meconomi c act i vi t y, homemaki ng
t hen becomes t he pr oper subj ect of compensat i on on t he same basi s as
ot her economi cal l y val uabl e act i vi t i es . Thi s i s an i mpr ovement on t he
usual appr oach of t hose who ar gue f or t he compensat i on of homemak-
er s, whi ch i s t o ar gue t hat homemaki ng has economi c val ue, but t o
cont i nue usi ng one of t he t r adi t i onal t est s as const i t ut i ng t he gener al r ul e
whi l e t r eat i ng homemaker s as a speci al except i on . 98 Thus, t he compen-
sat i on of homemaker s cont i nues t o be t r eat ed as a pr obl em sui gener i s .

Fur t her mor e, one upshot of t hi s ar gument i s t hat i t suppor t s t he
adopt i on of t he r epl acement cost measur e over t he oppor t uni t y cost mea-
sur e of t he val ue of t hese ser vi ces . 89 The poi nt of compensat i on under
t hi s r ubr i c i s t o make good t he l oss of somet hi ng t hat has a mar ket
val ue . The homemaker was engaged i n a cer t ai n act i vi t y whi ch has a
mar ket val ue . I t may have been wor t h mor e t o her t o be abl e t o engage

86 Supr a, f oot not e 38 ; and see accompanyi ng t ext .

$7 O. Hawr yl yshyn, A Fi r st Appr oxi mat i on of Val ue of Househol d Wor k, Canada
1972 ( 1974) , Wor ki ng Paper #3, Non- Mar ket Act i vi t y Pr oj ect , St at i st i cs Canada ; O.
Hawr yl yshyn, The Val ue of Househol d Ser vi ces : A Sur vey of Empi r i cal Est i mat es,
Revi ew of I ncome and Weal t h, Sept . 1976; O. Hawr yl yshyn, Est i mat i ng t he Val ue of
Househol d Wor k, Canada 1971, A Repor t Pr epar ed f or St at i st i cs Canada, Of f i ce of t he
Seni or Advi sor on I nt egr at i on, Ot t awa, 1977 ; P. Kome and M. Pr i ngl e, About Face :
Towar ds a Posi t i ve I mage of Housewi ves ( 1977) , The Ont ar i o St at us of Women Coun-
ci l ; J . J . Adl er and O. Hawr yl yshyn, Est i mat es of t he Val ue of Househol d Wor k, Canada
1961 and 1971 ( 1977) , Of f i ce of t he Seni or Advi sor on I nt egr at i on, St at i st i cs Canada ;
Moni que Pr oul x, Women at Wor k : Fi ve Mi l l i on Women, A St udy of t he Canadi an
Housewi ve ( 1978) , Advi sor y Counci l on t he St at us of Women.

$$ See, f or exampl e, Chr i st opher J . Br uce, Assessment of Per sonal I nj ur y Damages
( 1985) , p . 255 .

89 See N. K. Komesar , Towar d a Gener al Theor y of Per sonal I nj ur y Loss ( 1974) , 3
J . Leg . St ud . 457; F. J . Pot t i ck, Tor t Damages f or t he I nj ur ed Homemaker : Oppor t uni t y
Cost or Repl acement Cost ? ( 1978- 79) , 50 U. Col . L. Rev . 59; Br uce, i bi d. , pp . 256- 258 ;
Cooper - St ephenson and Saunder s, op . ci t . , f oot not e 5, pp . 217- 218 .
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i n t hat act i vi t y i n t he sense t hat she woul d r at her do t hat t han ot her
act i vi t i es t hat have a gr eat er mar ket val ue, but t hi s i s not t he appr opr i at e
head under whi ch t o compensat e f or t hi s ki nd of subj ect i ve l oss . I nst ead,
t hi s mi ght be t aken i nt o account under t he r ubr i c of non- pecuni ar y l osses .
Fur t her mor e, i n det er mi ni ng t he r epl acement cost of t hese ser vi ces t he
cour t s shoul d consi der onl y t hose ser vi ces whi ch have a mar ket val ue .
Thi s means t hat any ext r a val ue t hat i s at t r i but ed t o t he f act t hat t he
ser vi ce i s car r i ed out by someone who has a speci al degr ee of af f ect i on
f or t he r eci pi ent shoul d be compensat ed, i f at al l , onl y as a non- pecuni ar y
l oss t o t he ext ent t hat t he homemaker exper i ences t he l oss of t he abi l i t y
t o pr ovi de such speci al car e as t he l oss of an ameni t y of l i f e . Ther e i s no
mar ket f or , and t her ef or e no mar ket val ue f or , " t ender l ovi ng car e" .

owever , t he cour t s shoul d be sensi t i ve t o t he f act t hat homemaker s
gener al l y wor k qui t e l ong hour s because t hi s i s somet hi ng t hat can i n
pr i nci pl e be val ued i n mar ket t er ms . Thi s i s not a compl et e answer t o
t he i ssue of compensat i on f or homemaki ng ser vi ces because i t does not
di ct at e a choi ce bet ween t he t wo var i at i ons on r epl acement cost mea-
sur ement t hat have been i dent i f i ed i n t he l i t er at ur e . 9° Thi s, however , i s
beyond t he scope of t hi s paper .

. I l l egal I ncome

The appr oach pr oposed her e woul d al so have i mpl i cat i ons f or t he
t r eat ment of cases i n whi ch t he pl ai nt i f f had been maki ng her l i vi ng i n
an i l l egal manner , and was l i kel y t o cont i nue t o do so . I f compensat i on
i s f or t he l oss of t he abi l i t y t o pur sue var i ous act i vi t i es, we must ask
what l oss t he t hi ef , f or exampl e, has suf f er ed . The answer i s t hat t he
t hi ef has l ost t he abi l i t y t o suppor t her sel f t hr ough st eal i ng . Si nce I have
ar gued f or a basi c di vi si on i nt o t hose l osses whi ch ar e t r ansl at abl e i nt o
monet ar y t er ms, and t hose whi ch ar e not , or t hose whi ch have an eco-
nomi c val ue and t hose whi ch do not , t he t hi ef i s ent i t l ed t o compensa-
t i on on t he same basi s as t he l awf ul l y empl oyed per son onl y i f t he val ue
of st eal i ng i s r eadi l y t r ansl at abl e i nt o monet ar y t er ms . Thi s i s, of cour se,
possi bl e because we can si mpl y det er mi ne t he val ue of t he i t ems t he
t hi ef woul d have st ol en and can easi l y come up wi t h a money f i gur e .
However , t hi s l eads us di r ect l y t o t he ex t ur pi causa pr obl em. I t may
wel l be r egar ded as unseeml y f or t he cour t s t o be i nvol ved i n j udi ci al l y
det er mi ni ng t he val ue of i l l egal act i vi t i es . Whet her t he ex t ur pi causa

9° These t wo ar e t he " subst i t ut e homemaker " appr oach, whi ch seeks t o det er mi ne
how much i t woul d cost t o empl oy a per son of t he pl ai nt i f f ' s qual i f i cat i ons t o do t he
t hi ngs she used t o do, and t he " cat al ogue of ser vi ces" appr oach, whi ch i nvol ves i dent i
f yi ng al l t he t asks t he pl ai nt i f f used t o per f or mand cal cul at i ng t he amount of t i me spent
on each and det er mi ni ng howmuch i t woul d cost t o hi r e someone on an hour l y basi s t o
per f or meach t ask . See J . Newsom, HowMuch i s a Good wi f e wor t h? ( 1968) , 33 Mo .
L. Rev . 462; Janet Yal e, The Val uat i on of Househol d Ser vi ces i n Wr ongf ul Deat h
Act i ons ( 1984) , 34 U. T . L. J . 283, di scussi ng t hi s i ssue i n t he cont ext of f at al acci dent
cases ; Br uce, i bi d. , pp . 258- 260 ; Cooper - St ephenson and Saunder s, i bi d. , pp . 218- 225 .
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r ul e i s j ust i f i ed i n t hi s cont ext l ar gel y f ol l ows f r omi t s pr i mar y r ol e, t hat
i s, as a def ence t o a t or t act i on . Thi s l ar ger quest i on i s beyond t he scope
of t hi s paper , and i t seems unwi se t o consi der whet her t he r ul e shoul d
be r et ai ned i n t he l i mi t ed cont ext of damage l aw wi t hout consi der i ng i t s
r ol e gener al l y . Ther ef or e, I wi l l onl y say t hat so l ong as t he r ul e has
f or ce as a def ence i t shoul d al so gi ve r i se t o a subsi di ar y r ul e i n t he
damage cont ext t hat t he cour t s not base a damage awar d on t he val ue of
i l l egal act i vi t i es . Thi s woul d mean t hat t he cour t s woul d be pr ecl uded,
i n such cases, f r om assessi ng t he act ual val ue of t he pl ai nt i f f ' s l ost capaci t y .

However , t hi s need not r esul t i n l eavi ng such a pl ai nt i f f dest i t ut e,
wi t h no means of suppor t i ng her sel f except t o t he ext ent t hat she can do
so out of her awar d f or cost s of medi cal car e . The ex t ur pi causa r ul e
need not be r egar ded as a means of puni shi ng t he pl ai nt i f f f or her i l l egal
act i vi t y . Rat her , i t i s based mer el y on t he i mpr opr i et y of a j udi ci al at t empt
t o eval uat e t he monet ar y wor t h of such act i vi t y . I t does not pr ecl ude t he
awar di ng of compensat i on ; mer el y t he assessment of t hat compensat i on
by r ef er ence t o t he val ue of i l l egal act i vi t i es . Two possi bl e bases f or
compensat i on seem avai l abl e . Fi r st , i t woul d be open f or t he cour t s t o
t ake account of t he pl ai nt i f f ' s i nabi l i t y t o pr ovi de f or her sel f i n awar d-
i ng damages f or f ut ur e car e cost s . I n di sabl i ng t he pl ai nt i f f , t he def en-
dant has cr eat ed a need- t he need f or t he basi cs of l i f e whi ch t he pl ai n-
t i f f now has no means of pr ovi di ng f or her sel f . Or di nar i l y, t hi s need i s
t aken car e of i n pr ovi di ng compensat i on f or l oss of ear ni ngs or ear ni ng
capaci t y . I f , however , i t i s not t aken car e of , f or what ever r eason, t he
cour t s ar e not pr ecl uded f r om consi der i ng t he i ssue under t he cost of
car e headi ng . Thi s woul d be si mi l ar t o t he j ust i f i cat i on of f er ed i n Fenn
v . Pet er bor ough" and as an al t er nat i ve i n Ar nol d v . Teno9' f or pr ovi d-
i ng damages f or basi c needs f or an unmar r i ed non- ear ni ng woman under
t he headi ng of f ut ur e car e cost s . However , si nce t he cour t can onl y
j ust i f y pr ovi di ng f or basi c needs under t hi s head, i t may wel l be t hat
such damages woul d f al l shor t of pr ovi di ng t he st andar d of l i vi ng t he
pl ai nt i f f pr evi ousl y enj oyed .

Secondl y, one mi ght ar gue t hat t hi s ki nd of case f or ces one t o
awar d damages f or t he pl ai nt i f f ' s abst r act capaci t y l oss r at her t han her
act ual one. Thi s r ai ses t he quest i on as t o how t hi s l oss i s t o be val ued .
The best opt i on seems t o be t o base t hi s on what t he pl ai nt i f f coul d
l egi t i mat el y have ear ned . I n t he absence of any ot her avai l abl e basi s we
must r esor t t o some hypot het i cal basi s . The r esul t s woul d be i dent i cal t o
t hose of t he l oss of ear ni ng capaci t y appr oach i n t hese cases . I f one
accept s t hat t he pur pose of t he ex t ur pi causa r ul e i s not t o puni sh t he
pl ai nt i f f , t hi s second al t er nat i ve seems mor e appr opr i at e, especi al l y i n
l i ght of t he f act t hat compensat i on based on need has been so mi ni mal i n
t hose cases r el yi ng on t hi s r at i onal e . However , i t i s i mpor t ant t o not e

91 Supr a, f oot not e 35 .
92 Supr a, f oot not e 1 .
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t hat t hi s pr ovi des no j ust i f i cat i on f or usi ng t he l oss of ear ni ng capaci t y
appr oach acr oss t he boar d . I t i s used her e onl y because no ot her basi s i s
sui t abl e . Under t he ci r cumst ances t her e need be no concer n about over -
compensat i ng t he pl ai nt i f f , whi ch i s t he j ust i f i cat i on f or r equi r i ng assess-
ment accor di ng t o t he act ual use of t he pl ai nt i f f ' s capaci t i es i n t he nor -
mal case, because i t i s hi ghl y unl i kel y t hat t he pl ai nt i f f woul d be abl e t o
ear n mor e l egi t i mat el y t han t hr ough her i l l egal act i vi t i es .

C. Busi ness I ncome

The pr obl em of compensat i ng t he busi ness per son whose pr oduc-
t i vi t y i s gr eat er t han her shar e of t he pr of i t s has af f i ni t i es t o t hat of
compensat i ng homemaker s and i s si mi l ar l y cl ar i f i ed by t he char act er i za
t i on of t he l oss as t hat of t he pl ai nt i f f ' s wor ki ng capaci t y . I f we t ake t he
vi ew t hat t he r eal l oss i n al l t hese cases i s t he l oss of t he abi l i t y t o wor k,
i t becomes cl ear t hat t he per son who wor ks f or a par t ner shi p or cor por a-
t i on, but not on sal ar y, i s doi ng economi cal l y val uabl e wor k . I f i nj ur ed
i n such a way as not t o be abl e t o cont i nue her - wor k she deser ves
compensat i on f or t hat l oss . The quest i on t hen becomes what i s t he val ue
of t hat wor k? I t coul d be measur ed ei t her by r ef er ence t o what a sal ar i ed
empl oyee woul d be pai d f or si mi l ar ser vi ces, or by t he pr of i t s i t gener -
at es f or t he company . Si nce, i f t he pl ai nt i f f wer e i n busi ness f or her sel f
she woul d be compensat ed f or her t ot al l oss of pr of i t s, even i f t hi s
amount ed t o mor e t han she woul d be pai d as . an empl oyee, i t i s ar guabl e
t hat t he same measur e shoul d be used i n t he cor por at e or par t ner shi p
cont ext . Ther e i s not hi ng but a t echni cal di f f er ence i n t he or gani zat i on
of t he busi ness bet ween t hese cases . However , t o use t hi s as t he mea-
sur e of val ue may, i n some cases, put t he pl ai nt i f f i n a bet t er posi t i on,
f i nanci al l y speaki ng, t han she was bef or e t he i nj ur y . To see why t hi s i s
so we must pur sue t he anal ogy wi t h t he homemaker .

I f t he pl ai nt i f f ' s shar e of t he pr of i t s i s l ess t han t he val ue of her
ser vi ces, what ever measur e of t hat val ue i s used, she i s i n a posi t i on
compar abl e t o t hat of a homemaker - she i s, i n essence, donat i ng par t of
t he pr oceeds of her l abour t o someone el se, whet her t he ot her par t ner s
or ot her shar ehol der s . Just l i ke t he homemaker , she shoul d be t he one t o
be compensat ed f or t hi s l oss because she wi l l t hen be i n a posi t i on
compar abl e t o t hat whi ch she enj oyed bef or e t he acci dent . She ought t o
be compensat ed at a l evel whi ch wi l l al l ow her t o go on maki ng a
donat i on of compar abl e val ue t o her busi ness par t ner s . 93 She may deci de
not t o cont i nue t o make t hi s donat i on t o her par t ner s, but she woul d
have been . f r ee t o deci de t o st op maki ng such a donat i on bef or e t he

93 Fur t her t hought may, however , have t o be gi ven t o t he t ax i mpl i cat i ons of t hi s
pr oposal . Adj ust ment s may need t o be made t o t ake account of t he di f f er ent t ax r at es
appl yi ng t o compani es and i ndi vi dual s . See B. G. Hasken and D. J . Mul l ân, Pr i vat e
Cor por at i ons i n Canada ; Pr i nci pl es of Recover y f or t he Tor t i ous Di sabl ement of
Shar ehol der / Empl oyees, i n L. Kl ar ( ed . ) , St udi es i n Canadi an Tor t Law( 1977) , p. 215.
Det ai l ed exami nat i on of t hi s i ssue i s beyond t he scope of t hi s paper .
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acci dent as wel l by si mpl y r ef usi ng t o wor k f or t he company . I n det er -
mi ni ng what l evel of compensat i on woul d put t he pl ai nt i f f i n t hi s posi -
t i on, we must di st i ngui sh bet ween t wo ki nds of cases . I n some cases i n
whi ch t he pl ai nt i f f ' s i nj ur y i s a shor t - t er m one and her r ol e i n t he com-
pany i s not uni que, i t may be f easi bl e t o hi r e a r epl acement t o do her
j ob . The pr oper measur e of damages i n such a case shoul d be t he cost of
such a r epl acement . Thi s woul d put t he pl ai nt i f f i n a posi t i on t o use t he
damage awar d t o r epl ace t he ser vi ces she used t o per f or m f or t he com-
pany i n or der t o cont i nue t o pr oduce t he same l evel of pr of i t s t o be
shar ed wi t h t he ot her par t ner s i n t he same pr opor t i on as bef or e t he acci dent .

I n t hese cases t he r epl acement val ue of t he pl ai nt i f f ' s ser vi ces shoul d
be t he measur e of damages even t hough t he cost of r epl acement may be
l ess t han t he pr of i t whi ch t he pl ai nt i f f ear ned f or t he company t hr ough
her l abour . Thi s i s so because i f t he val ue of her l abour wer e measur ed
by t he pr of i t s i t ear ned f or t he company and compensat i on wer e awar ded
at t hi s l evel , t he pl ai nt i f f woul d be made bet t er of f i n any case i n whi ch
t hat amount i s gr eat er t han t he cost of r epl acement ser vi ces . Such a
pl ai nt i f f woul d be abl e t o pay someone t o r epl ace her , r et ai n t he excess
f or her sel f , and cont i nue t o r ecei ve her pr e- acci dent shar e of t he compa-
ny' s pr of i t s . For exampl e, suppose t he pl ai nt i f f ' s wor k ear ned $10, 000
i n pr of i t s f or a company i n whi ch she hel d f i f t y per cent of t he shar es,
and t hat i t woul d cost $7, 500 t o hi r e someone t o do her j ob . Thi s means
t hat bef or e t he acci dent her per sonal i ncome was $5, 000 . I f her l abour i s
val ued at $10, 000, she coul d hi r e a r epl acement at $7, 500 and r et ai n t he
ext r a $2, 500 f or her sel f . The r epl acement woul d enabl e t he company t o
cont i nue maki ng a $10, 000 pr of i t annual l y of whi ch t he pl ai nt i f f woul d
r ecei ve $5, 000 . Her t ot al i ncome af t er t he acci dent woul d t her ef or e be
$7, 500, whi ch i s $2, 500 mor e t han bef or e t he i nj ur y . I n any case i n
whi ch r epl acement of t he pl ai nt i f f ' s ser vi ces i s not f easi bl e, however , i t
seems t hat f ul l compensat i on woul d r equi r e t hat t he pl ai nt i f f r ecei ve t he
amount whi ch her l abour woul d have pr oduced i n pr of i t f or t he com-
pany . I n t hi s case, t hi s i s what i s r equi r ed t o enabl e t he pl ai nt i f f t o go on
as bef or e, i ncl udi ng cont i nui ng t he donat i on of t he f r ui t s of her l abour t o
her busi ness par t ner s .

The sol ut i on pr o?osed her e i s di f f er ent f r om t hat r ecommended by
Mul l an and Hansen' who suggest t hat t he pl ai nt i f f ' s l oss shoul d be
assessed by r ef er ence t o t he decl i ne i n t he mar ket val ue of t he pl ai nt i f f ' s
shar es i n t he company caused by t he l oss i n i ncome of t he company .
However , t her e i s no guar ant ee t hat t hi s amount wi l l equal t he r eal val ue
of t he pl ai nt i f f ' s wor k, especi al l y when t he pl ai nt i f f ' s shar e of t he wor k
i s gr eat er t han her shar e of t he pr of i t s ( or shar es) . Fur t her mor e, i t may
gi ve r i se t o ser i ous evi dent i al pr obl ems i n det er mi ni ng whet her a decl i ne
i n mar ket val ue of shar es can be at t r i but ed t o t he l oss t o t he company of
t he pl ai nt i f f ' s ser vi ces . The appr oach r ecommended her e avoi ds t hese
pr obl ems and i s consi st ent wi t h t hat appl i ed i n al l ot her cont ext s .

94
I bi d.
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I t i s per haps no acci dent t hat t he cases i n whi ch r epl acement cost s
or f ul l l oss of pr of i t s have been awar ded have t ended t o be cases i n
whi ch t he pl ai nt i f f wor ked f or a f ami l y busi ness . Thi s l at t er ci r cum
st ance makes t he anal ogy t o t he homemaker ' s si t uat i on even cl ear er .
Li ke t he homemaker , t he wor ki ng spouse i s essent i al l y donat i ng par t of
t he pr oceeds of her l abour t o t he ot her by shar i ng t he pr of i t s . Lunt z
suppor t s t hi s r esul t and ar gues t hat t he measur e of t he l oss shoul d be : "

( a) wher e subst i t ut e l abour i s empl oyed, t he f ul l cost of t hat subst i t ut e l abour . . . ;

( b) wher e no subst i t ut e l abour i s empl oyed, t he val ue of t he pl ai nt i f f ' s l abour ( i f

t hat can be r eadi l y ascer t ai ned . . . ) or t he l oss of pr of i t s of t he par t ner shi p as a

whol e i n so f ar as t hat can be sai d t o be due t o t he wi t hdr awal of t he pl ai nt i f f ' s

l abour and not t o mar ket condi t i ons .

By anal yzi ng t he l oss t o t he pl ai nt i f f as t hat of her wor ki ng capaci t y i n
conj unct i on wi t h t he ar gument t hat we shoul d assess t he val ue of t hat
capaci t y by r ef er ence t o what wi l l best put t he pl ai nt i f f i n t he equi val ent
of her pr e- acci dent posi t i on we can see why t hi s i s t he cor r ect measur e
of damages i n t hi s cont ext .

Concl usi on

I n concl usi on, i t i s submi t t ed t hat a r econcept ual i zat i on of t he head of
damages usual l y r ef er r ed t o as ei t her l oss of ear ni ngs or l oss of ear ni ng
capaci t y i s needed . I t shoul d be r ecogni zed t hat what t he pl ai nt i f f has
l ost i s t he capaci t y t o per f or m many act i vi t i es . These can easi l y be
di vi ded i nt o t hose whi ch have a monet ar y val ue and t hose t hat do not .
The f or mer shoul d be compensabl e as a pecuni ar y l oss . Ther ef or e, i n
l i eu of ei t her t he l oss of ear ni ng capaci t y or l oss of ear ni ngs char act er -
i zat i ons i t i s ar gued t hat a mor e accur at e concept ual i zat i on of t he pl ai n-
t i f f ' s l oss i s t hat of t he capaci t y t o wor k, wher e t he t er m " wor k"
desi gnat es any act i vi t y whi ch has a mar ket val ue . Thi s woul d enabl e
cour t s t o awar d f ai r compensat i on t o non- ear ner s such as homemaker s
wi t hi n t he same r ubr i c t hat appl i es t o t hose i n pai d empl oyment . I n
ot her wor ds, t hi s appr oach pr ovi des a uni f or m r at i onal e f or compensa-
t i on, el i mi nat i ng t he need f or ad hoc sol ut i ons t o what have been con-
si der ed " pr obl em" cases . These cases cease t o be pr obl emat i c i f t he
l oss i s char act er i zed as t hat of t he capaci t y t o wor k .

The val ue of t hi s capaci t y shoul d be assessed by r ef er ence t o how
t he pl ai nt i f f woul d have used i t , i n or der t o put t he pl ai nt i f f i n no bet t er
or wor se a si t uat i on t han she woul d have enj oyed i f not f or t he i nj ur y .

nce i t i s det er mi ned what wor k i t i s t he pl ai nt i f f woul d l i kel y have
done over her l i f e, i t s val ue can be ascer t ai ned by r ef er ence t o mar ket
r at es f or t hat ki nd of wor k . Thi s anal ysi s shows t hat t he connect i on
bet ween t he char act er i zat i on of t he l oss and t he measur e of i t s val ue i s
not as st r ai ght f or war d as i s f r equent l y assumed. 96 I n par t i cul ar i t i s of t en

95 Lunt z, op . ci t . , f oot not e 62, p. 259 .
96 Waddams, op . ci t . , f oot not e 5, p . 228; Cooper - St ephenson and Saunder s, op .

ci t . , f oot not e 5, pp . 199- 200 .
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t hought t hat t he choi ce of a l oss of capaci t y appr oach i nevi t abl y means
t hat t he l oss must be measur ed by r ef er ence t o what t he pl ai nt i f f coul d
have ear ned by put t i ng her capaci t i es t o t he most r emuner at i ve use pos-
si bl e . Thi s i gnor es t he f act t hat t he basi c obj ect i ve of t or t l aw damages
i s t o r est or e t he pl ai nt i f f t o t he posi t i on she woul d have been i n but f or
t he i nj ur y . Fr om t he poi nt of vi ew of r est or i ng t he pl ai nt i f f t o her pr e-
i nj ur y f i nanci al posi t i on t hi s can be accompl i shed mer el y by measur i ng
t he val ue of t he use t o whi ch she act ual l y put her t al ent s r at her t han t he
val ue of t hei r pot ent i al use . Thi s r esul t i s f ul l y compat i bl e wi t h r egar d-
i ng t he pl ai nt i f f ' s l oss as t he l oss of a capaci t y r at her t han t he l oss of
act ual ear ni ngs . Under st ood i n t hi s way, t he so- cal l ed " hybr i d" appr oach
pr esent i n some of t he cases makes mor e sense . The cour t s need onl y
shi f t t hei r f ocus f r omear ni ngs per se t o t he capaci t y t o per f or m econom-
i cal l y val uabl e wor k t o have a wor kabl e and sat i sf act or y basi s f or t he
awar d of damages .
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