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I NTRODUCTI ON 

One of  t he mor e mi sunder st ood concept s of  Angl o- Amer i can l aw i s t he 

di scover y doct r i ne .  That  i s unf or t unat e,  si nce t he di scover y doct r i ne i s t he 

bedr ock pr i nci pl e by whi ch Eur opeans r at i onal i zed t hei r  pr esence i n Nor t h 
Amer i ca.  

	

I t s mi si nt er pr et at i on l ed t o unwar r ant ed assumpt i ons about  t he 
r el at i onshi p bet ween t he f eder al  gover nment  and t he i ndi genous I ndi an 
t r i bes i n t he l at e ni net eent h cent ur y and t o mi si nt er pr et at i ons abr oad,  most  
not abl y i n Aust r al i a . '  

*  

	

Pr of essor  of  Law,  Lewi s and Cl ar k Law School .  Thi s Ar t i cl e or i gi nat ed i n a pr esent at i on 

pr epar ed f or  an abor i gi nal  r i ght s conf er ence at  Mur doch Uni ver si t y i n Per t h,  Aust r al i a,  i n June 2002 .  1 

t hank Gaps Meyer s f or  t he oppor t uni t y t o expl or e t hese i ssues .  I  al so t hank t he par t i ci pant s i n a Lewi s 

and Cl ar k Law School  f acul t y semi nar ,  especi al l y John Gr ant ,  Bob Mi l l er ,  Joe Mi l l er ,  and Dan Roul f  

f or  t hei r  hel pf ul  comment s on a l at er ver si on of  t hi s Ar t i cl e,  whi ch was del i ver ed t o t he Lewi s and Cl ar k 

conf er ence ent i t l ed " Fr om t he Cor ps of  Di sover y,  t o t he Doct r i ne of  Di scover y,  and Beyond :  The 

Legacy of  t he Lewi s and Cl ar k Expedi t i on i n I ndi an Law,  on May 6,  2004,  

1 .  See,  e . g. ,  Mi l i r t punt  v .  Nabal eo Pt y .  Lt d ( 1971)  17 F . L . R.  141,  200,  244 ( concl udi ng 

er r oneousl y t hat  Aust r al i a l and t i t l e had been acqui r ed by set t l i ng uni nhabi t ed l ands ;  t her ef or e,  
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The di scover y doct r i ne was a pr i nci pl e of  i nt er nat i onal  l aw whi ch 

sought  t o r econci l e Eur opean not i ons of  l and owner shi p and sover ei gnt y 

wi t h abor i gi nal  possessi on.  When adopt ed as muni ci pal  l aw,  i t  became t he 

vehi cl e t o val i dat e t r ansf er s f r om I ndi an peopl es t o non- I ndi ans i n a count r y 

t hat  was r api dl y gr owi ng and consumi ng l and 2 Al t hough i t  has been 

ar gued t hat  t he di scover y doct r i ne " pr oved i t sel f  t o be a per f ect  i nst r ument  

of  empi r e, " 3 i t  was t he mi si nt er pr et at i on of  t he doct r i ne by j udges and 

Congr ess i n t he l at e ni net eent h and ear l y t went i et h cent ur i es t hat  pr oduced 

t hi s r esul t .  I t  was not  an i nevi t abl e pr oduct  of  t he doct r i ne i t sel f . 4 Had t he 

di scover y doct r i ne been pr oper l y conf i ned t o t he r esul t s of  t he cases t hat  

abor i gi nal  peopl e had no cogni zabl e l and r i ght s) ;  ALEX C.  CASTLES,  AN AUSTRALI AN LEGAL HI STORY 

515- 19 ( 1982)  ( di scussi ng t he wi del y hel d vi ew at  t he t i me of  Aust r al i a' s col oni zat i on t hat  Abor i gi nes 

had no l egal l y cogni zabl e r i ght  t o t hei r  t r i bal  l ands) ;  R. D.  Lumb,  Abor i gi nal  Land Ri ght s :  Judi ci al  

Appr oaches i n Per spect i ve,  62 AUSTRALI AN L . J.  273,  273- 80,  283 ( 1988)  ( exami ni ng Aust r al i an Hi gh 

Cour t ' s opi ni ons del i neat i ng t he r el at i onshi p bet ween t he col oni zi ng gover nment  and t he Abor i gi nes) _ 

The Mi f r r pum deci si on was subst ant i al l y over r ul ed by t he Aust r al i an Hi gh Cour t  i n Mabo v.  

QQueensl and [ No.  21 ( 1992)  175 C. L . R.  1,  42 .  See Gar y D.  Meyer s & John Mugambwa,  The Mabo 

Deci si on Aust r al i an Abor i gi nal  Land Ri ght s i n Tr ansi t i on,  23 ENVTL .  L .  1203,  1205 ( 1993)  ( not i ng t hat  

i n Mabo t he Hi gh Cour t  of  Aust r al i a " r ej ect ed t he doct r i ne of  t er r a nul l i us, "  whi ch had ef f ect i vel y 

depr i ved Abor i gi nal  peopl es t he f ul l  ext ent  of  t hei r  pr oper t y r i ght s i n t hei r  t r i bal  l ands) .  

2 .  See Rober t  N.  Cl i nt on,  Redr essi ng t he Legacy of  Conquest :  A Vi si on Quest  f or  a 

Decol oni zed I zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA"eder al  I ndi an Law,  46 ARK.  L.  Rev .  77,  93 ( 1993)  [ her ei naf t er  Cl i nt on,  Redr essi ng t he 

Legacy of  Conquest ]  ( r ef er enci ng t he di scover y doct r i ne as a r equi r ement  f or  t he achi evement  of  

har mony bet ween " abor i gi nal  oempat i on and t i t l e wi t h t he Engl i sh l egal  syst em of  pr oper t y" ) .  

3 .  ROBERT A.  WI LLI AMS,  JR. ,  THE AMERI CAN I NDI AN I N WESTERN LEGAL THOUGHT :  THE 

DI SCOURSES OF CONQUEST 325 ( 1990)  ( descr i bi ng t he di scover y doct r i ne as " a r aci st  col oni zi ng r ul e of  

l aw" ) .  

4 .  

	

Pr of essor  Wi l l i ams does not  agr ee :  

The Doct r i ne of  Di scover y was not hi ng mor e t han t he r ef l ect i on of  a set  of  

Eur ocent r i c r aci st  bel i ef s el evat ed t o t he st at us of  a uni ver sal  pr i nci pl e- one 

cul t ur e' s ar gument  t o suppor t  i t s conquest  and col oni zat i on of  a newl y 

di scover ed,  al i en wor l d .  

.  .  .  t he Doct r i ne of  Di scover y must  be r ej ect ed.  

	

I t  per mi t s t he West  t o 

accompl i sh by l aw and i n good consci ence what  i t  accompl i shed by t he swor d i n 

ear l i er  er as :  t he physi cal  and spi r i t ual  dest r uct i on of  i ndi genous peopl e .  

I d.  at  326.  Pr of essor  Wi l l i ams'  chi ef  cont empor ar y obj ect i on t o t he di scover y doct r i ne i s t hat  i t  makes 

i ndi genous peopl es'  cl ai ms f or  t er r i t or y and sel f - gover nment  mat t er s of  excl usi ve nat i onal  concer n 

bef or e domest i c cour t s and l egi sl at ur es,  not  as l egi t i mat e concer ns f or  i nt er nat i onal  l egal  and pol i t i cal  

f or ums .  I d.  at  327 .  Thi s i s not  an i nsi gni f i cant  cr i t i ci sm,  as i t  basi cal l y asser t s t hat  t he venue i n whi ch 

I ndi an t i t l e i ssues was al l - i mpor t ant  and,  i n l i ght  of  devel opment s af t er  t he Mar shal l  Cour t  deci si ons 

descr i bed i n t hi s Ar t i cl e,  i t  i s har d t o quar r el  wi t h t hat  asser t i on .  Never t hel ess,  t hi s Ar t i cl e mai nt ai ns 

t hat  t hose subsequent  deci si ons ar e not  t he r esponsi bi l i t y of  t he Mar shal l  Cour t ,  whi ch cr af t ed t he 

di scover y doct r i ne,  but  r at her  t hat  t he r esponsi bi l i t y f or  deci si ons l i ke Lone Wol f  v .  Hi t chcock,  187 U. S.  

553,  565- 66 ( 1903)  ( uphol di ng t he uni l at er al  abr ogat i on of  a t r eat y by Congr ess under  t he so- cal l ed 

f eder al  pl enar y power  doct r i ne)  and Tee- Hi t - Ton I ndi ans v .  Uni t ed St at es,  348 U. S .  272,  288- 89 ( 1955)  

( di sal l owi ng compensat i on f or  t he ext i ngui shment  of  I ndi an t i t l e) ,  l i es wi t h t he Cour t s ( and gener at i ons) ,  

whi ch pr oduced t hem.  See al so i nf r a not es 23,  172,  185,  299 ( di scussi ng Lone Wal l ) ,  15,  185,  300,  and 

accompanyi ng t ext  ( di scussi ng Tee- Hi t - Ton I ndi ans) .  
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made i t  par t  of  t he common l aw,  i t s l egacy t oday woul d be consi der abl y 

l ess per ni ci ous .  

The di scover y doct r i ne,  whi ch r ecei ved j udi ci al  r at i f i cat i on i n a ser i es 

of  opi ni ons over  t went y- f i ve year s by Chi ef  Just i ce John Mar shal l ,  had bot h 

pr opr i et ar y and sover ei gn i mpl i cat i ons . 5 Fai l ur e t o di st i ngui sh bet ween 

t hese t wo di mensi ons can l ead st udent s of  I ndi an l aw and hi st or y t o 

over est i mat e t he ef f ect  of  t he doct r i ne on I ndi an pr oper t y r i ght s .  I n f act ,  

t hi s paper  mai nt ai ns t hat  t he doct r i ne' s i nt er pr et at i on by l at er  Cour t s and 

Congr esses had a much gr eat er  ef f ect  on I ndi an sover ei gnt y t han on I ndi an 

pr oper t y r i ght s .  

	

The di scover y doct r i ne r est r i ct ed t r i bal  sover ei gnt y by 

gi vi ng t he di scover i ng nat i on t he r i ght  t o excl ude Eur opean compet i t or s,  

f or ecl osi ng r el at i ons bet ween t hem and t he r esi dent  I ndi ans!  I n t he hands 

of  t he Mar shal l  Cour t ,  t hi s " act ual  st at e of  t hi ngs, "  i n t he wor ds of  Chi ef  

Just i ce Mar shal l ,  r i pened i nt o an excl usi ve f eder al  cont r ol  over  I ndi an 

af f ai r s . 8 Lat er  Cour t s and Congr esses used t hi s pr ecedent  t o er ect  a f eder al  

pl enar y power  doct r i ne of  quest i onabl e aut hor i t y t hat  al l owed Congr ess t o 

br each t r eat i es and br eak up I ndi an l ands . 9 

I n cont r ast  t o t he di sast r ous ef f ect s t he di scover y doct r i ne event ual l y 

had on t r i bal  sover ei gnt y,  t he doct r i ne' s i mmedi at e ef f ect  on I ndi an 

pr opr i et ar y r i ght s was much l ess per ni ci ous .  The doct r i ne gave t he 

di scover i ng nat i on t he sover ei gn r i ght  t o est abl i sh r ul es r egar di ng t he 

acqui si t i on of  nat i ve pr opr i et ar y r i ght s . ' °  Under  t he Angl o- Amer i can 

ver si on of  t he doct r i ne,  t he di scover er  gai ned t he sover ei gn r i ght  t o excl ude 

ot her  Eur opeans,  and i t  al so obt ai ned t he excl usi ve r i ght  t o obt ai n nat i ve 

l ands,  t he equi val ent  of  an excl usi ve r i ght  of  pr eempt i on,  a pr opr i et ar y 

r i ght . "  The gover nment ' s r i ght  of  pr eempt i on l i mi t ed t he I ndi ans'  

5 .  

	

See Cl i nt on,  Redr essi ng t he Legacy of  Conquest ,  supr a not e 2,  at  93- 94 ( descr i bi ng how 

t he di scover y doct r i ne af f ect ed I ndi an pr oper t y r i ght s and essent i al l y br ought  I ndi ans under  col oni al  

sover ei gn power  by l i mi t i ng t hei r  abi l i t y t o convey t hei r  pr oper t y) .  

6.  See i nf r a not es 9- 23,  212- 216,  293- 300,  391- 407 and accompanyi ng t ext .  

7 .  

	

See Johnson v .  M' I nt osh,  21 U. S .  ( 8 Wheat . )  543,  573- 74 ( 1823) ;  see al so i nf r a Par t  111 .  

8 .  

	

See Wor cest er  v .  Geor gi a,  31 U. S .  ( 6 Pet . )  515,  546,  557- 60 ( 1832) ;  see al so i nf r a not es 

244- 281 and accompanyi ng t ext .  

9 .  See i nf r a not es 23,  292- 98 and accompanyi ng t ext .  

10 .  

	

See Mi l ner  S.  Bal l ,  Const i t ut i on,  Cour t ,  I ndi an Tr i bes,  1987 AM.  B.  FOUND.  REs.  J .  l ,  24 

[ her ei naf t er  Bal l ,  Const i t ut i on]  ( anal yzi ng t he di scover y doct r i ne' s ef f ect  on t he sover ei gnt y of  I ndi an 

t r i bes) ;  Er i c Kades,  The Dar k Si de of  Ef f i ci ency:  Johnson v .  M' I nt osh and t he Expr opr i at i on of  

Amer i can I ndi an Lands,  148 U.  PA.  L.  REV.  1065,  1074 ( 2000)  [ her ei naf t er  Kades,  Dar k Si de]  

( " [ S] t r i ct l y speaki ng,  t hi s di scover y r ul e appl i ed onl y among Eur opean nat i ons . . . . . .  ) ;  J .  Youngbl ood 

Hender son,  Unr avel i ng t he Ri ddl e of Abor i gmal  Ti t l e,  5 AM.  I NDI AN L.  REv .  75,  93- 96 ( 1977)  ( not i ng 

t hat  par t i es t r aci ng t i t l e t o a t r i be have t i t l e enf or ceabl e onl y by t hat  t r i be) .  

11 .  Pr of essor s Bal l ,  Kades,  and Hender son,  t hi nk t hat  t he di scover y doct r i ne r egul at ed onl y 

r el at i ons bet ween Eur opeans r egar di ng l and cl ai ms .  Bal l ,  supr a not e 10,  at  24 ;  Hender son ;  supr a not e 

10,  at  93- 96 ;  Kades,  Dar k Si de,  supr a not e 10,  at  1074 .  That  i nt er pr et at i on does not  seem f ai t hf ul  t o 



716 

	

Ver mont  Law Revi ew 

	

[ Vol .  28 : 713 

pr opr i et ar y r i ght s,  i mposi ng a par t i al  r est r ai nt  on t he abi l i t y of  t he nat i ves t o 

al i enat e t hei r  l ands .  Thi s r est r ai nt  on al i enat i on was,  however ,  t he onl y 

r est r i ct i on t he doct r i ne i mposed on t he pr opr i et ar y r i ght s of  t he nat i ves ;  

ot her wi se,  t hey r et ai ned what  t hey pr evi ousl y had hel d .  
12 

Thei r  r i ght s wer e,  

as t he Supr eme Cour t  not ed i n 1835 and r epeat edl y r ei t er at ed,  " as sacr ed 

and as secur el y saf eguar ded as i s f ee si mpl e absol ut e t i t l e . " 13 Thus,  t he 

f eder al  gover nment  had t o ent er  i nt o numer ous t r eat i es wi t h I ndi an t r i bes i n 

or der  t o secur e l and r i ght s,  and t he vast  maj or i t y of  I ndi an t i t l es wer e 

acqui r ed by pur chase,  not  conquest .  
14 

Subsequent  deci si ons- handed down over  a cent ur y af t er  t he Mar shal l  

Cour t ' s deci si ons- whi ch concl uded t hat  abor i gi nal  t i t l e was not  pr ot ect ed 

by a r i ght  of  compensat i on f or  gover nment al  t aki ngs,  
15 and whi ch r ul ed t hat  

Just i ce Mar shal l ' s st at ement  t hat ,  i n addi t i on t o di mi ni shi ng t he nat i ves'  " r i ght s t o compl et e sover ei gnt y,  

as i ndependent  nat i ons, "  t he I ndi ans'  " power  t o di spose of  t he soi l  at  t hei r  own wi l l ,  t o whomsoever  

t hey pl eased,  was deni ed by t he or i gi nal  f undament al  pr i nci pl e,  t hat  di scover y gave [ t he di scover er ]  

excl usi ve t i t l e t o t hose who made i t "  Johnson,  21 U. S .  at  574 .  Ther ef or e,  i t  appear s t hat  Mar shal l  

t hought  t he di scover y doct r i ne i ncl uded a r est r ai nt  on I ndi an al i enat i on,  t he scope of  whi ch woul d be 

det er mi ned by t he di scover er ' s l aw.  The Angl o- Amer i can r ul e he pr onounced r est r i ct ed al i enat i on t o 

t he gover nment ,  but  t he Fr ench r ecogni zed at  l east  some pr i vat e pur chases of  I ndi an l ands .  Kades,  Dar k 

Si de,  supr a not e 10,  at  1075 .  Per haps i t  i s mor e accur at e t o st at e t hat  whi l e t he i nt er nat i onal  di scover y 

doct r i ne concer ned onl y r el at i ons among Eur opeans,  t he Angl o- Amer i can ver si on of  t he di scover y 

doct r i ne i ncl uded a gover nment al  r i ght  of  pr eempt i on,  whi l e t he Fr ench i nt er pr et at i on di d not  

12 .  See Davi d W i l ki ns,  Qui l - Cl ai mi ng t he Doct r i ne of Di scover y:  A Tr eat y- Based Reappr ai sal ,  

23 OKI A.  CI TY U.  L .  REV.  277,  283 ( 1998)  ( " [ T] he doct r i ne of  di scover y was mer el y an excl usi ve 

pr eempt i ve r ul e t hat  l i mi t ed t he r i ght s of  t he di scover er s or  t hei r  successor s and ent ai l ed no l i mi t at i on on 

t he pr eexi st i ng l and t i t l e of  t r i bes . " ) .  I  agr ee wi t h Pr of essor  Wi l ki ns'  char act er i zat i on of  t he di scover i ng 

Eur opean nat i on' s pr opr i et ar y i nt er est  as a r i ght  of  pr eempt i on,  but  at t ached t o t hi s r i ght  of  pr eempt i on 

was a par t i al  r est r ai nt  on t he I ndi ans'  r i ght s of  al i enat i on,  whi ch l i mi t ed t he scope of  t hei r  pr e- exi st i ng 

pr opr i et ar y r i ght s .  And,  as i ndi cat ed i n t he t ext ,  1 al so t hi nk t hat  t he di scover y doct r i ne gr ant ed t he 

di scover er s sover ei gn power  over  t he nat i ves,  t he exer ci se of  whi ch t ur ned out  t o have a l ar ge ef f ect  on 

t he nat i ves'  sover ei gnt y .  

13 .  

	

Uni t ed St at es v .  Shoshone Tr i be,  304 U. S .  11l ,  117 ( 1938) ;  see al so Onei da I ndi an Nat i on 

v .  Count y of  Onei da.  414 U. S .  661,  669 ( 1974) ;  Uni t ed St at es v .  Al cea Band of  Ti l amooks,  329 U. S .  40,  

46 ( 1946) ;  Mi t chel  v .  Uni t ed St at es,  34 U. S .  ( 9 Pet . )  711,  746 ( 1835)  ( " [ T] hei r  r i ght  of  occupancy i s 

consi der ed as sacr ed as t he f ee si mpl e of  t he whi t es . " ) .  

14 .  

	

Fel i x S_ Cohen,  Or i gi nal  I ndi an Ti t l e,  32 MI NN.  L.  REV.  28,  33- 34 ( 1947)  [ her ei naf t er  

Cohen,  Or i gi nal  Ti t l e]  ( cl ai mi ng t hat  " except  f or  a f ew t r act s of  l and i n t he Sout hwest ,  pr act i cal l y al l  of  

t he publ i c domai n of  t he cont i nent al  Uni t ed St at es ( excl udi ng Al aska)  has been pur chased f r om t he 

I ndi ans" ) .  Compar e i d at  45- 46 ( not i ng t hat  appr oxi mat el y $800 mi l l i on was appr opr i at ed by Congr ess 

t o pur chase I ndi an l and) ,  wi t h i d.  at  35 ( not i ng t hat  f i f t een mi l l i on dol l ar s was pai d t o Napol eon f or  

gover nment al  aut hor i t y over  Loui si ana,  whi l e mor e t han t went y t i mes t hat  was pai d t o I ndi ans t o 

pur chase t hei r  possessor y r i ght s) .  See al so i nf r a not es 197- 98 ( not i ng how except i onal  i nst ances of  

conquest  wer e) .  

15 .  Tee- Hi t - Ton I ndi ans v .  Uni t ed St at es,  348 U. S .  272,  279 ( 1955) ;  see Kennet h H.  Bobr of f ,  

I ndi an Law i n Pr oper t y :  Johnson v .  M' I nt osh and Beyond,  37 TULSA L.  REV.  521,  530 ( 2001)  

( obser vi ng t hat  i n Tee- I i i - Ton,  Just i ce Reed,  wr i t i ng f or  t he Cour t ,  " st r et ched t he hol di ng i n M' I nt osh 

f ar  beyond t he f act s i n t he case and depl oyed l anguage f r om t he opi ni on t o j ust i f y a r esul t  t hat  i t  never  

cal l ed f or " ) ;  see al so i nf r a not e 185 .  
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abor i gi nal  t i t l e amount ed t o no mor e t han a def easi bl e usuf r uct uar y r i ght ,  l 6 

wer e not  r oot ed i n t he doct r i ne t hat  t he Mar shal l  Cour t  cr eat ed .  They wer e 

encour aged,  however ,  by t he r het or i c of  Chi ef  Just i ce Mar shal l ,  who 

mi sl abel ed t he pr oper t y i nt er est s of  t he t r i bes and t he gover nment .  Thi s 

mi sl abel i ng,  whi ch occur r ed or i gi nal l y i n Fl et cher  v.  Peck- a case t hat  was 

onl y i nci dent al l y about  I ndi an pr oper t y r i ght s l ' - al l owed l at er  cour t s t o 

f undament al l y mi sconst r ue t he nat ur e of  t he pr opr i et ar y r i ght s r et ai ned by 

t he nat i ves .  

I f  t he ef f ect s of  t he di scover y doct r i ne on nat i ve pr oper t y r i ght s wer e 

gr eat l y expanded gener at i ons af t er  t he Mar shal l  Cour t ,  t he doct r i ne' s 

i mpl i cat i ons on nat i ve sover ei gnt y wer e evi dent  al most  i mmedi at el y af t er  

t he Cour t  handed down t he most  f amous of  i t s deci si ons,  Wor cest er  v.  

Geor gi a,  i n 1832 . 18 Wor cest er ,  gener al l y cel ebr at ed as a l andmar k vi ct or y 

f or  I ndi an t r i bes, l )  pr eempt ed st at e l aws wi t hi n I ndi an r eser vat i ons and 

r ecogni zed excl usi ve f eder al  cont r ol  over  I ndi an af f ai r s .  '  However ,  t hi s 

f eder al  pr eempt i on di d not  benef i t  t he Cher okee t r i be- whose sover ei gnt y 

was at  st ake i n t he case- at  al l ,  as t he f eder al  gover nment  si mpl y pur sued 

t he same r emoval  pol i ci es f avor ed by t he st at e . 2 '  Mor eover ,  t he f eder al  

aut hor i t y r ecogni zed by Wor cest er  was i nt er pr et ed by t he Supr eme Cour t  a 

hal f - cent ur y l at er  t o er ect  a doct r i ne of  pl enar y f eder al  power  over  nat i ves .  
2 

Thi s ext r a- const i t ut i onal  aut hor i t y23 was subsequent l y empl oyed t o dest r oy 

t r i bal  gover nment s and t er r i t or y,  whi ch i s why t hi s Ar t i cl e cl ai ms t hat  t he 

di scover y doct r i ne,  as l ai d down by t he Mar shal l  Cour t ,  ul t i mat el y had 

mor e per ni ci ous consequences on t r i bal  sover ei gnt y t han on t r i bal  pr oper t y 

r i ght s .  

Thi s Ar t i cl e expl or es t he di scover y doct r i ne,  i t s ef f ect  on abor i gi nal  

pr oper t y r i ght s and sover ei gnt y,  and t he consequent  i mpet us t o t r eat y-  

16 .  See Mi l i r r pum,  17 F . L . A .  at  244- 46,  263 .  The Mi f r r pum deci si on was ef f ect i vel y 

over t ur ned by t he Aust r al i a Hi gh Cour t  i n Mahn,  107 A. L . R.  at  56 ( r ecogni zi ng t he exi st ence of  nat i ve 

t i t l e,  but  denyi ng t hat  i t s ext i ngui shment  r equi r ed compensat i on) .  

17 .  

	

Fl et cher  v .  Peck,  10 U. S .  ( 6 Cr unch)  87,  142- 43 ( 1810) ;  see al so i nf r a not es 81- 109 and 

accompanyi ng t ext .  

18 .  

	

Wor cest er  v .  Geor gi a,  31 U. S.  ( 6 Pet . )  515 ( 1832) .  

19 .  See,  e . g. ,  CHARLES F .  WI LKI NSON,  AMERI CAN I NDI ANS,  TI ME,  AND THE LAW:  NATI VE 

SOCI ETI ES I N A MODERN CONSTI TUTI ONAL DEMOCRACY 30- 31,  55- 59 ( 1987) .  

20 .  See i nf r a not es 252- 71 and accompanyi ng t ext .  

21 .  FELI X S.  COHEN,  HANDBOOK OF FEDERAL I NDI AN LAW 130 ( Rennar d St r i ckl and et  al ,  

eds . ,  1982)  [ her ei naf t er  COHEN TREATI SE] .  

22 .  See i nf r a not es 292- 98 and accompanyi ng t ext .  

23 .  See Rober t  N.  Cl i nt on,  Ther e i s No Feder al  Supr emacy Cl ause f or  I ndi an Tr i bes,  34 ARI Z .  

ST.  L . L 113,  116- 17 ( 2002)  [ her ei naf t er  Cl i nt on,  No Feder al  Supr emacy]  ( mai nt ai ni ng t hat  t he f eder al  

pl enar y power  doct r i ne est abl i shed by Lone Wol f  v .  Uni t ed St at es,  187 U. S.  553 ( 1903) ,  and ot her  cases,  

had no basi s i n t he t ext ,  hi st or y,  or  t heor y of  t he U. S.  Const i t ut i on) .  



71 8 

	

Ver mont  Law Revi ew 

	

[ Vol .  28 : 713 

maki ng .  The Ar t i cl e cont ends t hat  t he di scover y doct r i ne- an i nt er nat i onal  

l aw pr i nci pl e adopt ed i nt o t he common l aw by t he Mar shal l  Cour t  l ef t  

I ndi an t r i bes wi t h near l y al l  of  t hei r  pr opr i et ar y r i ght s,  al t hough i t  di d l ay 

t he gr oundwor k f or  subst ant i al  f ut ur e er osi on of  t he t r i bes'  sover ei gn 

aut hor i t y t hr ough Chi ef  Just i ce Mar shal l ' s mi sl abel i ng of  I ndi an pr oper t y 

r i ght s and hi s r el i ance on f eder al  cont r ol  over  I ndi an sover ei gnt y .  Lat er  

di mi ni shment  of  t hose r i ght s wer e not ,  however ,  a necessar y pr oduct  of  t he 

di scover y doct r i ne ar t i cul at ed by t he Mar shal l  Cour t .  Whi l e i t  may be t r ue 

t hat  t he di scover y doct r i ne i nst i t ut ed " a l anguage of  j ur i di ci al  di scour se t hat  

woul d .  .  .  r at i onal i ze t he pr ocess of  ` mani f est  dest i ny'  and pr ovi de t he 

concept ual  space f or  t he f or ced ext i ngui shment  of  I ndi an l ands, "
24 

t hi s 

Ar t i cl e mai nt ai ns t hat  t he Mar shal l  Cour t ' s di scover y doct r i ne di d not  by 

i t sel f  pr oduce t hese r esul t s .  I nst ead,  i t  was subsequent  Cour t s and 

Congr esses t hat  used t he r het or i c empl oyed by t he Mar shal l  Cour t  t o 

pr oduce r esul t s t hat  Chi ef  Just i ce Mar shal l  and a maj or i t y of  hi s col l eagues 

woul d not  have endor sed .  

Sect i on I  of  t hi s Ar t i cl e t r aces t he or i gi ns of  t he di scover y doct r i ne .  

Sect i ons 11 t hr ough I V exami ne t he Mar shal l  Cour t ' s adopt i on of  t he 

doct r i ne,  and t he r el at ed concept s of  abor i gi nal  t i t l e and nat i ve sover ei gnt y,  

as par t  of  t he common l aw i n a ser i es of  ear l y ni net eent h cent ur y opi ni ons .  

Al t hough most  of  t he at t ent i on of  di scover y doct r i ne schol ar s has been 

di r ect ed t o what  has become known as t he Mar shal l  Tr i l ogy of  I ndi an l aw 

cases,  
25 sect i on I I  mai nt ai ns t hat  t he mi si dent i f i cat i on of  t he per t i nent  

pr oper t y i nt er est s possessed by t he I ndi ans and t he di scover er s occur r ed 

over  a decade ear l i er ,  i n t he 1810 case of  Fl et cher  v .  Peck . 26 Sect i on V 

pr oceeds t o di scuss t he l egacy of  t he Mar shal l  Cour t ' s deci si ons,  one of  

whi ch- expl or ed i n sect i on VI - was an i mpet us t o t r eat y- maki ng,  i n whi ch 

t r i bes r eser ved i mpor t ant  r i ght s t o nat ur al  r esour ces.  Sect i on VI I  expl ai ns a 

modem al t er nat i ve t o t he er osi on of  i nher ent  t r i bal  sover ei gnt y,  whi ch t he 

di scover y doct r i ne i ni t i at ed :  del egat ed sover ei gnt y under  t he f eder al  

pol l ut i on cont r ol  st at ut es .  The Ar t i cl e cl oses by dr awi ng some concl usi ons 

about  t he i mpor t ance of  an accur at e under st andi ng of  t he di scover y 

24 .  Howar d R.  Ber man,  The Concept  of  Abor i gi nal  Ri ght s i n t he Ear l y Legal  Hi st or y of  t he 

Uni t ed St at es,  27 Bur r .  L .  REv .  637,  655- 56 ( 1978) .  

25 .  

	

See,  e . g,  Phi l i p P.  Fr i ckey, Mar shal l i ng Past  and Pr esent :  Col oni al i sm,  Const i t ut i onal t sm,  

and I nt er pr et at i on i n Feder al  I ndi an Lar v,  107 HARv .  L.  REV.  381 ( 1993)  [ her ei naf t er  Fr i ekey,  

Mar shal l i ng]  ( anal yzi ng t he i nt er pr et i ve appr oach adopt ed by Chi ef  Just i ce Mar shal l  i n Johnson,  21 

U. S,  ( 8 Wheat . )  543,  Cher okee Nat i on v .  Geor gi a,  30 U. S .  ( 5 Pet . )  1 ( 1831) ,  and Wor cest er ,  31 U. S .  ( 6 

Pet )  515,  and compar i ng t hem t o Mar shal l ' s i nt er pr et at i on of  t he U. S .  Const i t ut i on) ;  WI LKI NSON,  supr a 

not e 19,  at  24 ( i dent i f yi ng t he t hr ee Mar shal l  deci si ons as t he " Mar shal l  Tr i l ogy" ) .  

26 .  

	

Fl et cher  v .  Peck,  10 U. S .  ( 6 Cr anch)  87 ( 1810) .  
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doct r i ne,  abor i gi nal  t i t l e,  and nat i ve sover ei gnt y i n I ndi an Count r y i n t he 

t went y- f i r st  cent ur y.  

I .  TI I E ORI GI NS OF THE DI SCOVERY DOCTRI NE 

The r oot s of  t he di scover y doct r i ne l i e i n t he medi eval  Cat hol i c 

Chur ch' s ef f or t s t o i mpose t he aut hor i t y of  t he Pope over  non- Chr i st i an 

" heat hens and i nf i del s"  who occupi ed t he Hol y Lands of  t he Mi ddl e East  
27 

The papal l y di r ect ed Cr usades of  t he el event h t hr ough t he t hi r t eent h 

cent ur i es wer e j ust i f i ed by t he per cei ved need t o r epl ace t he r ul i ng i nf i del s 

wi t h Chr i st i an bel i ever s whose power  woul d der i ve f r om,  and be subj ect  t o,  

t he Pope i n Rome .  8 Al t hough t he Cr usades pr oved t o be mi l i t ar y f ai l ur es,  

t hey pr ompt ed a number  of  l egal  opi ni ons j ust i f yi ng t he asser t i on of  papal  

aut hor i t y over  non- bel i ever s on t he basi s of  Chr i st i an " nat ur al  l aw. zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA� 29 

These pr i nci pl es wer e soon appl i ed t o abor i gi nal  peopl es i n newl y 

di scover ed t er r i t or i es .  For  exampl e,  i n 1436,  t he Pope gr ant ed Por t ugal  

excl usi ve aut hor i t y t o col oni ze al l  of  Af r i ca .  30 Thi s monopol y caused ot her  

Eur opean col oni zer s t o seek papal  sanct i on f or  col oni zi ng el sewher e,  and,  

i n 1493,  Pope Al exander  I V gave Spai n t he r i ght  t o col oni ze and 

Chr i st i ani ze t r i bal  peopl es i n t he vi ci ni t y of  Col umbus' s di scover i es i n t he 

West er n Hemi spher e .  
31 

	

Spai n' s ensui ng col oni zat i on devast at ed nat i ve 

popul at i ons .  
32 

	

For  exampl e,  i n Hi spani ol a,  t he i ndi genous popul at i on 

decl i ned by ar ound 95% wi t hi n t wo decades,  f r om 250, 000 t o f ewer  t han 

15, 000 3 3 

	

Spani sh col oni al  l aw i nvoked papal  aut hor i t y t o announce t o 

I ndi an t r i bes t hat  i f  t hey di d not  submi t  t o t he power  of  t he Cat hol i c Chur ch 

and i t s pope,  Spani sh conqui st ador s woul d wage war  agai nst  t hem.  3'  And 

t hey di d ;  f r equent l y,  wi t h devast at i ng r esul t s .  
35 

27 .  Rober t  A.  Wi l l i ams,  Jr . ,  Col umbus' s Legacy:  Law as an I nst r ument  of  Raci al  

Di scr i mi nat i on Agai nst  I ndi genous Peopl es'  Ri ght s of  Sel f - Det er mi nat i on,  8 ARI Z.  J .  I NT' L R COMP.  L .  

51,  61 ( 1991)  [ her ei naf t er  Wi l l i ams,  Col umbus' s Legacy] .  

28 .  

	

WI LLI AMS,  supr a not e 3,  at  15 .  

29,  See DAVI D 13.  GETCHES ET AL. ,  CASES AND MATERI ALS ON FEDERAL I NDI AN LAW 43 ( 4t h 

ed .  1998)  ( quot i ng f r om Pope I nnocent  I V,  expl ai ni ng t he ci r cumst ances under  whi ch t he Pope coul d 

puni sh i nf i del s,  i ncl udi ng decl ar i ng war  agai nst  t hem) .  

30 .  

	

Wi l l i ams,  Col umbus' s Legacy,  supr a not e 27,  at  61,  64 .  

31 .  

	

GETCHES ET AL . ,  supr a not e 29,  at  46 .  

32 .  

	

I d.  at  47 .  

33 .  

	

WI LLI AMS,  supr a not e 3,  at  85 .  

34 .  GETCHES ET AL. ,  supr a not e 29,  at  47- 48 ( quot i ng f r om THE SPANI SH TRADI TI ON I N 

AMERI CA 58- 60 ( Char l es Gi bson ed . ,  1968) ) .  

35 .  

	

See WI LLI AMS,  supr a not e 3,  at  92- 93 ( descr i bi ng Spai n' s j ust i f i cat i on f or  usi ng mi l i t ar y 

f or ce agai nst  t he I ndi ans and char act er i zi ng t he conqui st ador s'  at t acks as " act s of  genoci de" ) .  
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I n 1532,  t he Spani sh t heol ogi an and j ur i st  Fr anci scus de Vi ct or i a,  

pr of essor  of  t heol ogy at  t he Uni ver si t y of  Sal amanca and a f r equent  advi sor  

t o t he Spani sh Cr own,  chal l enged t he pr evai l i ng or t hodoxy .  I n a ser i es of  

l ect ur es ent i t l ed " On t he I ndi ans Lat el y Di scover ed, "  Vi ct or i a appl i ed 

Thomas Aqui nas' s nat ur al  l aw t heor y t o r el at i ons bet ween count r i es .  6 He 

mai nt ai ned t hat  even her et i cs and si nner s had nat ur al  l aw r i ght s t o pr oper t y,  

whi ch coul d not  be t aken si mpl y because t hey r ef used t o subscr i be t o t he 

Chr i st i an r el i gi on .  7 Mor eover ,  he cont ended t hat  t he Pope' s at t empt  t o 

gr ant  Amer i ca t o Spai n had no ef f ect  on nat i ve pr oper t y r i ght s . "  Onl y 

t r ansgr essi ons of  t he Law of  Nat i ons by t he nat i ves coul d j ust i f y a war  of  

conquest  and t he est abl i shment  of  a col oni al  empi r e by a Eur opean power .  
39 

To t he not i on t hat  Eur opeans hel d l and t i t l e by di scover y,  Vi ct or i a 

r esponded t hat  t he nat i ves wer e act ual l y t he " t r ue owner s, "  and t hei r  f ai l ur e 

t o r ecogni ze t he aut hor i t y of  t he Pope was not  gr ounds f or  wagi ng war  on 

t hem . 4°  

	

The Pope had no aut hor i t y over  I ndi ans ;  al l  hi s di vi si on of  t he 

wor l d bet ween Por t ugal  and Spai n accompl i shed,  accor di ng t o Vi ct or i a,  

was t o al l ocat e t r adi ng and pr osel yt i zi ng ar eas . 41 But  he mai nt ai ned t hat  t he 

Eur opean ci vi l i zer s owed a dut y of  guar di anshi p under  t he Law of  Nat i ons,  

i ncl udi ng br i ngi ng t he message of  Chr i st i ani t y t o t hem,  and t hat  i f  " I ndi an 

pr i nces"  st ood i n t he way of  t he message of  mi ssi onar i es,  Spani ar ds woul d 

be j ust i f i ed i n " sei zi ng t he l and and t er r i t or y of  t he nat i ves and . . .  set t i ng 

up new l or ds .  .  .  wi t h an i nt ent  di r ect ed mor e t o t he wel f ar e of  t he 

abor i gi nes t han t o t hei r  own gai n . "
42 

Vi ct or i a' s not i ons wer e l ar gel y 

adopt ed f i ve year s l at er ,  i n 1537,  by Pope Paul  I I I ,  who pr ocl ai med :  

36 .  

	

I d at  98 .  

37 .  

	

Fel i x S.  Cohen,  The Spani sh Or i gi n of  I ndi an Ri ght s i n t he Law of  t he Uni t ed St at es,  31 

GEo.  L. J.  1,  I 1- 12 ( 1942)  [ her ei naf t er  Cohen,  Spani sh Or i gi n] ;  see al so Cor don 1 .  Bennet t ,  Abor i gi nal  

Ti t l e i n t he Common Law:  A St ony Pat h Thr ough Feudal  Doct r i ne,  27 BUFF .  L .  REv.  617,  619 ( 1978)  

( not i ng t hat  Vi ct or i a was t he f i r st  t o appl y t o nat i ve l ands t he Roman pr i nci pl e t hat  possessor y t i t l e was a 

r ul e of  nat ur al  l aw) .  

38 .  GETCHES ET AL . ,  supr a not e 29,  at  49 ( ci t i ng FRANCI SCUS DE VI CTORI A,  DE I NDI S ET DE 

I VRE BELLI  RELECTI ONES 128,  137,  139 ( Er nest  Nys ed .  & John Pawl ey Bat e t r aps . ,  1917) ) .  

39 .  WI LLI AMS,  supr a not e 3,  at  97 .  Pr of essor  Wi l l i ams pr ovi ded a det ai l ed anal ysi s of  

Vi ct or i a' s l ect ur es .  See i d.  at  98- 108 .  The " l aw of  nat i ons"  t o whi ch t he nat i ves wer e bound i ncl uded 

t he r i ght  of  Spani ar ds t o t r avel ,  t o humane t r eat ment  as vi si t or s,  and t he r i ght  t o economi cal l y expl oi t  

nat i ve l ands,  so l ong as no damage was done t o nat i ve r i ght s .  See al so GETCHES ET AL,  supr a not e 29,  

at  50- 51 .  

40 .  

	

See GETCHES ET AL . ,  supr a not e 29,  at  49- 50 ( ci t i ng VI CTORI A,  supr a not e 38,  at  128,  137,  

139) .  

41 .  

	

See Cohen,  Or i gi nal  Ti t l e,  supr a not e 14,  at  44 .  

42 .  See GETCHES ET AL,  supr a not e 29,  at  51 ( ci t i ng Vi ct or i a,  supr a not e 38,  at  157- 58) ;  see 

al so W i l ki ns,  supr a not e 12,  at  286 ( not i ng t hat  Vi ct or i a al so asser t ed t hat  t he I ndi ans had t o al l ow t he 

Spani sh t he r i ght  t o t r avel  t hr ough t hei r  l ands and t o t r ade wi t h t hem) .  
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I ndi ans and al l  ot her  peopl e who may l at er  be di scover ed by 

Chr i st i ans,  ar e by no means t o be depr i ved of  t hei r  l i ber t y or  t he 

possessi on of  t hei r  pr oper t y,  even t hough t hey be out si de t he 

f ai t h of  Jesus Chr i st ;  and t hat  t hey may and shoul d,  f r eel y and 

l egi t i mat el y,  enj oy t hei r  l i ber t y and t he possessi on of  t hei r  

pr oper t y . . .  
43 

Vi ct or i a' s t heor y of  nat i ve r i ght s,  based on r espect  f or  nat i ve 

possessi on and nat i ve consent  t o Eur opean acqui si t i on of  t i t l e,  became an 

accept ed par t  of  i nt er nat i onal  l aw dur i ng t he er a of  Nor t h Amer i can 

col oni zat i on.  Fel i x Cohen,  t he gr eat  synt hesi zer  of  Amer i can I ndi an l aw,  

obser ved t hat  I ndi an l aw or i gi nat ed i n i nt er nat i onal  l aw,  not i ng t hat  t he 

1933 Pan- Amer i can Conf er ence pr ocl ai med Vi ct or i a as t he per son who 

" est abl i shed t he f oundat i ons of  moder n i nt er nat i onal  l aw. " 44 Cohen t r aced 

t o Vi ct or i a t he Amer i can l aw not i ons of  equal i t y bet ween I ndi ans and 

whi t es,  t r i bal  sel f - gover nment ,  f eder al  sover ei gnt y i n I ndi an af f ai r s,  and 

gover nment al  pr ot ect i on of  I ndi ans . 45 

Ear l y Engl i sh and Dut ch set t l ement s i n Nor t h Amer i ca l ar gel y adher ed 

t o Vi ct or i a' s not i on t hat  I ndi an consent  was r equi r ed f or  l and acqui si t i on,  

and pur chase t hr ough t r eat y was t he common pr act i ce .  
46 

	

No doubt  t he 

r eal i t y t hat  t he I ndi an t r i bes wer e mi l i t ar i l y st r ong and numer ous 

cont r i but ed t o t hi s cust om.  47 The pr act i ce of  obt ai ni ng I ndi an consent  

t hr ough pur chase pr oceeded,  despi t e Cr own gr ant s " cont ai n[ i ng]  sweepi ng 

asser t i ons of  l egal  t i t l e, "  because i t  was under st ood t hat  t hese gr ant s 

f unct i oned onl y t o excl ude ot her  Eur opeans f r om pur chasi ng I ndi an 

possessor y r i ght s . 4s 

	

Pur chase t hr ough t r eat y r ef l ect ed t hr ee i mpor t ant  

assumpt i ons :  ( 1)  bot h par t i es wer e sover ei gns ;  ( 2)  t he t r i bes had t i t l e t o 

convey ;  and ( 3)  t he acqui si t i on of  I ndi an l and was a gover nment al  

f unct i on . 49 

The Br i t i sh Cr own l ef t  nat i ve af f ai r s l ar gel y t o t he l ocal  or  col oni al  

l evel  unt i l  t he onset  of  t he Fr ench and I ndi an War  i n 1754 . 5°  Most  t r i bes 

43 .  

	

See Cohen,  Or i gi nal  Ti t l e,  supr a not e 14,  at  45 ( ci t i ng BULL SUBLI MI S DEUS ( 1537) ) .  

44 .  

	

Cohen,  Spani sh Or i gi n,  supr a not e 37,  at  17.  

45 .  

	

COHEN TREATI SE,  supr a not e 21,  at  52- 53,  n21 .  

46 .  See I d.  at  53- 54.  

	

Some Pur i t ans i n Massachuset t s bel i eved t hat  Cr own gr ant s abr ogat ed 

I ndi an t i t l e,  so t hat  set t l ement  coul d pr oceed i n advance of  I ndi an consent .  But  even t hose who hel d t hi s 

vi ew bel i eved t hat  t he l ands shoul d be pur chased f r om t he I ndi ans .  I d.  at  54 .  

47 .  I d.  at  55 ( " The necessi t y of  get t i ng al ong wi t h power f ul  I ndi an t r i bes,  who out number ed 

t he Eur opean set t l er s f or  sever al  decades,  di ct at ed t hat  as a mat t er  of  pr udence,  t he set t l er s buy l ands 

t hat  t he I ndi ans wer e wi l l i ng t o sel l ,  r at her  t han di spl ace t hem by ot her  met hods . " ) .  

48 .  

	

I d.  at  55- 56.  

49 .  

	

I d.  at  53 .  

50 .  

	

I d.  at  57 .  
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si ded wi t h t he Fr ench,  due t o encr oachment s on t hei r  l ands by Br i t i sh 

Amer i can set t l er s and f r equent  f r audul ent  deal i ngs t hr ough whi ch t he 

I ndi ans l ost  t hei r  l and . 51 I n an ef f or t  t o keep some t r i bes f r om al i gni ng wi t h 

t he Fr ench,  Br i t ai n pr ohi bi t ed col oni st s f r om set t l i ng on t r i bal  l and or  

hunt i ng gr ounds west  of  t he Appal achi an Mount ai ns,  a pol i cy t hat  kept  t he 

st r at egi cal l y l ocat ed I r oquoi s Conf eder acy i n t he Br i t i sh camp 52 Af t er  t he 

war  was won,  t he Cr own concl uded t hat  i t  coul d not  t r ust  t he col oni st s t o 

not  encr oach on I ndi an l ands,  so i t  pr omul gat ed Ki ng Geor ge I I I ' s Royal  

Pr ocl amat i on of  1763 53 The pr ocl amat i on cont i nued t he war t i me 

pr ohi bi t i on on set t l ement  west  of  t he mount ai ns i n an ef f or t  t o avoi d cost l y 

f r ont i er  war s 
. 54 

	

I n ef f ect ,  t he pr ocl amat i on was t he f i r st  decl ar at i on of  

I ndi an count r y .  
55 

Hencef or t h,  no pr i vat e l and sal es wi t h I ndi ans woul d be 

per mi t t ed wi t hout  Cr own appr oval ,  and al l  I ndi an t r ader s had t o be 

l i censed 
. 56 

	

Thi s cent r al i zat i on of  I ndi an af f ai r s r epr esent ed a shar p br eak 

f r om t he Cr own' s pr evi ous t ol er ance of  col oni al  i ni t i at i ves concer ni ng 

I ndi an l ands .  Cl ear l y,  London di d not  want  t o r i sk l osi ng cont r ol  over  t he 

Nor t hwest  l ands t hat  i t  had j ust  won by al l owi ng l and specul at or s t o 

cont i nue t o cr eat e f r i ct i on on t he f r ont i er  by pur chasi ng I ndi an l ands .  
57 

The col oni st s r esent ed t hi s cent r al i zat i on of  I ndi an af f ai r s . "  They 

vi ewed i t  as an i nf r i ngement  on t hei r  f undament al  f r eedom t o specul at e on 

west er n l ands,  and t he ban hel ped f an t he f i r es of  r evol ut i on . 59 Many 

pr omi nent  ci t i zens who wer e l and specul at or s i gnor ed i t ,  Geor ge 

Washi ngt on among t hem.  
60 

When London deci ded t o f i nance a pl an t o 

i mpl ement  t he pr ocl amat i on,  whi ch i ncl uded st af f i ng a number  of  f or t s 

al ong t he f r ont i er ,  wi t h a st amp t ax on l egal  document s,  bi l l s of  l adi ng,  l and 

gr ant s,  newspaper s,  and t he l i ke,  t he ef f ect  was t o r adi cal i ze a gener at i on of  

Br i t i sh Amer i cans .  A number  of  col oni al  l egi sl at ur es denounced t he St amp 

51 .  

	

GETCHES Et  AL,  supr a not e 29,  at  58 .  

52 .  I d.  

53 .  

	

I d.  at  58- 59 .  

54 .  I d. ;  see gener al l y Rober t  N.  Cl i nt on,  The Pr ocl amat i on of  1763;  Col oni al  Pr el ude t o Two 

Cent ur i es of  Feder al - St at e Conf l i ct  Over  t he Management  of  I ndi an Af f ai r s,  69 B. U.  L.  REV.  329, 356 

( 1989)  [ her ei naf t er  Cl i nt on,  Pr ocl amat i on]  ( not i ng t hat  t he pr ocl amat i on of  1763 " r epr esent ed t he f i r st  

l egal  demar cat i on of  I ndi an count r y_"  or ,  " t he cr est  of  t he Appal achi an Mount ai ns" ) .  

55 .  See Rober t  N.  Cl i nt on,  The Dor mant  I ndi an Commer ce Cl ause,  27 Cony .  L.  REV.  1055,  

1090 ( 1995)  [ her ei naf t er  Cl i nt on,  Dor mant  Commer ce]  ( " [ T] he cr est  of  t he Appal achi an Mount ai ns . . .  

est abl i shed t he f i r st  l egal  def i ni t i on of  I ndi an Count r y" ) ,  

56 .  I d,  at  1091 .  

57 .  

	

WI LLI AMS,  supr a not e 3, at 238 .  

58 .  

	

GETCBES ET AL. ,  supr a not e 29,  at  59,  63- 64 .  

59 .  

	

I d.  at  6, 4 

60 .  

	

I d.  at  59 .  
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Act  as an unl awf ul  i nt er nal  t ax or  as t axat i on wi t hout  r epr esent at i on .  
61 

	

I n 

Bost on,  t her e was r i ot i ng i n t he st r eet s .  Al t hough Par l i ament  soon r epeal ed 

t he St amp Act ,  t he pr ocl amat i on r emai ned i n ef f ect  
. 62 

West er n l and specul at or s cl ai med t hat  t he Ki ng l acked t he aut hor i t y t o 

i nt er f er e wi t h t hei r  f r eedom t o pur chase I ndi an l ands .  
63 

Echoi ng Vi ct or i a,  

t hey ar gued t hat  t he pr ocl amat i on was al so i nconsi st ent  wi t h t he nat ur al  

r i ght s of  t he I ndi ans t o sel l  t hei r  l ands,  al t hough i t  i s cl ear  t hat  t he nat i ves'  

nat ur al  l aw r i ght s mat t er ed l ess t o t he specul at or s t han t hei r  own sel f -

i nt er est  
64 

I ncl uded among t hose specul at or s was Wi l l i am Mur r ay,  who had 

pur chased pr i me l ands di r ect l y f r om I ndi an chi ef s and whose successor s i n 

i nt er est  woul d l at er  br i ng t he f amous case of  Johnson v.  M' I nt osh . 61 

Al t hough t he r esul t s of  t he Revol ut i onar y War  made t he pol i ci es of  t he 

Br i t i sh Cr own concer ni ng I ndi an l ands l egal l y i r r el evant  t o t he set t l ement  

of  t he west er n l ands,  t he war  di d not  set t l e t he cent r al  i ssue of  whet her  

specul at or s coul d pur chase I ndi an l ands.  At  t he out set  of  t he war ,  Vi r gi ni a,  

whi ch cl ai med west er n l ands al l  t he way t o t he Paci f i c Ocean under  i t s 

r oyal  char t er ,  cont ended t hat  i t s l egi sl at ur e had t o appr ove al l  pur chases of  

I ndi an l ands,  a pol i cy t hr eat eni ng t o specul at or s l i ke Mur r ay .  6'  However ,  

Mar yl and,  a st at e wi t hout  west er n l and cl ai ms ( but  home t o sever al  

pr omi nent  l and specul at or s) ,  r ef used t o r at i f y t he Ar t i cl es of  Conf eder at i on 

unt i l  t he i ssue of  west er n l and pur chases was r esol ved 
. 67 

As a r esul t ,  t he 

Ar t i cl es i ncl uded a pr ovi si on t hat  gave Congr ess " t he sol e and excl usi ve 

r i ght  and power "  t o r egul at e t r ade and manage I ndi an af f ai r s " pr ovi ded t hat  

t he l egi sl at i ve r i ght  of  any St at e wi t hi n i t s own l i mi t s be not  i nf r i nged or  

61 .  

	

WI LLI AMS,  supr a not e 3,  at  242 .  Pr of essor  Wi l l i ams est i mat ed t hat  t he cost  of  mai nt ai ni ng 

Br i t i sh f or ces i n Amer i ca af t er  t he Fr ench and I ndi an War  was near l y 500, 000 pounds annual l y,  whi l e 

t he annual  i nt er est  on t he nat i onal  debt  ( whi ch had bal l ooned f r om 73 t o 137 mi l l i on pounds)  was f i ve 

mi l l i on pounds,  at  a t i me when Br i t ai n' s annual  budget  aver aged j ust  ei ght  mi l l i on pounds .  I d.  at  24 t .  

62 .  

	

I d.  a t  245 .  

63 .  I n t hei r  ar gument ,  t he specul at or s ci t ed t he Camden- Yor ke opi ni on,  t he 1757 comment ar y 

t o t he Pr i vy Counci l  by t he At t or ney Gener al  and t he Sol i ci t or  Gener al  on col oni st s'  r i ght s t o acqui r e 

f r ont i er  l and f r om nat i ves wi t hout  t he consent  of  t he Cr own,  whi ch mai nt ai ned t hat  i ndi vi dual s coul d 

pur chase l ands f r om nat i ve r ul er s wi t hout  Cr own aut hor i zat i on .  Al t hough t he opi ni on deal t  onl y wi t h 

col oni zi ng i n I ndi a,  Br i t i sh Amer i cans edi t ed i t  ( r emovi ng speci f i c r ef er ences t o I ndi a)  and adapt ed i t  t o 

t hei r  own si t uat i on t o ar gue t hat  t hey di d not  need t he Cr own' s appr oval  t o obt ai n t i t l e t o I ndi an l ands .  

WI LLI AMS,  supr a not e 3,  at  275- 79 .  

64 .  

	

I d.  at  271- 74,  279- 80,  287,  298- 300,  303- 305 .  

65,  

	

Johnson v .  M' I nt osh,  21 U. S .  ( 8 Wheat . )  543 ( 1823) ;  see al so i nf r a Par t  I l l .  

66 .  See WI LLI AMS,  supr a not e 3,  at  290 ( di scussi ng Vi r gi ni a' s 1776 const i t ut i onal  

convent i on' s r esol ut i on r ej ect i ng pr i vat e pur chases of  I ndi an l ands wi t hout  l egi sl at i ve appr oval ) .  Two 

year s l at er ,  t he Vi r gi ni a l egi sl at ur e decl ar ed unl awf ul  any pr evi ous I ndi an l and pur chases t hat  di d not  

have l egi sl at i ve appr oval .  I d.  at  294 .  

67 .  I d.  at  294 ( not i ng t hat  Mar yl and r ef used t o r at i f y t he Ar t i cl es unl ess Congr ess had t he 

power  t o est abl i sh t he boundar i es of  st at es wi t h west er n l and cl ai ms l i ke Vi r gi ni a) .  
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vi ol at ed 
. " 6'  

Thi s pr ovi si on was l at er  i nt er pr et ed t o al l ow st at es t o cont r ol  

t he pur chase of  I ndi an l ands wi t hi n t hei r  boundar i es,  
69 

whi ch made t he 

st at es wi t h expansi ve west er n l and cl ai ms,  l i ke Vi r gi ni a,  qui t e power f ul .  

Dur i ng t he war ,  t he Cont i nent al  Congr ess at t empt ed t o mai nt ai n good 

r el at i ons wi t h t he I ndi an t r i bes .  I n t hi s vei n,  l i ke t he Br i t i sh Cr own,  

Congr ess cent r al i zed cont r ol  over  I ndi an af f ai r s i n t he f eder al  

gover nment  
70 

The Uni t ed St at es soon si gned i t s f i r st  t r eat y wi t h an I ndi an 

t r i be :  a 1778 t r eat y wi t h t he Del awar e I ndi ans,  whi ch guar ant eed t he 

Del awar es and t hei r  hei r s " al l  t hei r  t er i t or eal  r i ght s i n t he f ul l est  and most  

ampl e manner .  
" 7'  

Af t er  t he war ,  Congr ess agr eed t o a ser i es of  t r eat i es i n 

whi ch i t  pr omi sed t he si gnat or y t r i bes pr ot ect i ve cust ody as dependent  

war ds and st i pul at ed t hat  t he t r i bes woul d not  be di st ur bed i n possessi on of  

t hei r  l ands ;  one t r eat y even pr ovi ded t hat  any U. S .  ci t i zen who set t l ed on 

I ndi an t er r i t or y woul d f or f ei t  f eder al  pr ot ect i on .  
2 

Many of  t hese ear l y 

t r eat i es cont ai ned pr ovi si ons expr essl y gi vi ng t he Uni t ed St at es t he f i r st  

opt i on t o pur chase I ndi an l ands ;  t hat  i s,  a r i ght  of  pr eempt i on 
73 

A not abl e 

t r eat y was t he 1785 Tr eat y of  Hopewel l ,  whi ch gave Congr ess t he excl usi ve 

power  of  r egul at i ng t r ade wi t h and cont r ol l i ng t he af f ai r s of  t he Cher okee 

68 .  

	

U. S .  ART' S.  OF CONFED. ,  ar t .  I X,  par a .  4 .  The r el evant  por t i ons of  t he par agr aph r ead :  

The Uni t ed St at es i n Congr ess assembl ed shal l  al so have t he sol e and excl usi ve 

r i ght  and power  of . . .  r egul at i ng t he t r ade and managi ng al l  af f ai r s wi t h t he 

I ndi ans,  not  member s of  any of  t he St at es,  pr ovi ded t hat  t he l egi sl at i ve r i ght  of  

any St at e wi t hi n i t s own l i mi t s be not  i nf r i nged or  vi ol at ed . . . .  

I d.  

	

For  t he l egi sl at i ve hi st or y of  t hi s pr ovi si on,  see Cl i nt on,  Dor mant  Commer ce,  supr a not e 55,  at  

1098- 1105 ( suggest i ng t hat  t he st at e pr ovi so was l i kel y i nt ended t o be a nar r ow except i on f or  st at e 

j ur i sdi ct i on over  non- I ndi an st at e ci t i zens and over  act i vi t i es not  i nvol vi ng I ndi ans but  wi t hi n I ndi an 

count r y,  but  acknowl edgi ng t hat  a " pr eci se meani ng of  t hi s . . .  c l ause may be i l l usor y" ) .  

69 .  See,  e_g. ,  Onei da I ndi an Nat i on v.  New Yor k,  860 F . 2d 1145,  1154 ( 2d Ci r .  1988) ,  cer t  

deni ed,  493 U. S .  871 ( 1989) .  I n Onei da I ndi an Nat i on,  t he Second Ci r cui t  hel d t hat  Ar t i cl e I X of  t he 

Ar t i cl es of  Conf eder at i on gave " st at es t he power  t o pur chase I ndi an l and wi t hi n t hei r  bor der s and 

ext i ngui sh I ndi an t i t l e t o such l and so l ong as such act i vi t y di d not  i nt er f er e wi t h Congr ess' s par amount  

power s over  war  and peace wi t h t he I ndi ans . "  I d.  at  1154 .  Ther ef or e,  accor di ng t o t he cour t ,  

congr essi onal  consent  was not  r equi r ed f or  st at e pur chases of  I ndi an l ands under  t he Ar t i cl es .  I d.  at  

1167 .  But  see Cl i nt on,  Dor mant  Commer ce,  supr a not e 55,  at  1104- 05 ( suggest i ng a nar r ower  

i nt er pr et at i on) .  

70 .  

	

COHEN TREATI SE,  supr a not e 21,  at  58 .  

71 .  See i d.  at  58- 59 ( quot i ng Tr eat y wi t h t he Dei ewar es,  Sept  17,  1778,  ar t .  6,  7 St ar.  13) .  

72 .  

	

See i d,  at  60 & nn . 99,  102,  104 ( di scussi ng t he Tr eat y wi t h t he Si x Nat i ons,  Oct .  22,  1784,  

7 St at .  15 ( Ar t i cl es concl uded at  For t  St anwi x) ,  t he Tr eat y wi t h t he Wyandot s,  Et c . ,  Jan .  21,  1785,  ar t .  

10,  7 St ar.  16,  18 ( Ar t i cl es concl uded at  For t  M' I nt osh) ,  and t he Tr eat y wi t h t he Shawanoe,  Jan .  31,  

1786,  7 St ar .  26 ( Ar t i cl es concl uded at  at  t he Mout h of  t he Gr eat  Mi ami ) ) .  

	

For  a summar y of  st at e 

opposi t i on t o t hese t r eat i es,  see Cl i nt on,  Dor mant  Commer ce,  supr a not e 55,  at  113- 18 .  

73 .  See Wi l ki ns,  supr a not e 12,  at  299- 304 ( di scussi ng sever al  t r eat i es si gned bet ween 1789 

and 1804,  whi ch Pr of essor  Wi l ki ns suggest s bel i e t he cl ai m t hat  t he Uni t ed St at es t hought  di scover y 

vest ed a f ee si mpl e i n t he f eder al  gover nment ) .  
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Nat i on 74 As Chi ef  Just i ce Mar shal l  l at er  made cl ear ,  however ,  Congr ess 

meant  onl y t o cont r ol  t he ext er nal  af f ai r s of  t he Cher okee,  not  t he t r i be' s 

i nt er nal  af f ai r s 
75 

Two year s bef or e t he Tr eat y of  Hopewel l ,  i n 1783,  Vi r gi ni a agr eed t o 

cede i t s west er n l ands t o t he f eder al  gover nment  so l ong as such l ands wer e 

used f or  t he common benef i t  of  al l  t he st at es t hi s l and cessi on ef f ect i vel y 

began t o f eder al i ze t he i ssue of  I ndi an t i t l e i n t he West  76 

	

I n 1787,  t he 

Cont i nent al  Congr ess'  most  not abl e pi ece of  l egi sl at i on,  t he Nor t hwest  

Or di nance,  not  onl y pr ovi ded a t hr ee- st age pr ocess f or  cr eat i ng new st at es 

out  of  t he new f eder al  l ands of  t he Nor t hwest ,  but  al so pr omi sed t hat  t he 

f eder al  gover nment  woul d exer ci se " t he ut most  good f ai t h . . .  t owar d t he 

I ndi ans;  t hei r  l and and pr oper t y"  and woul d use west er n l and sal es ( once 

l ands wer e acqui r ed f r om t he I ndi ans)  t o pay of f  t he nat i on' s Revol ut i onar y 

War  debt  
77 

	

The Const i t ut i onal  Convent i on of  1787 i ncl uded an I ndi an 

Commer ce Cl ause,  whi ch ai med t o r at i f y t hi s vest i ng of  excl usi ve f eder al  

j ur i sdi ct i on over  I ndi an af f ai r s . ' $ Thr ee year s l at er ,  Congr ess exer ci sed t hat  

const i t ut i onal  aut hor i t y when i t  enact ed t he f i r st  Tr ade and I nt er cour se Act  

of  1790,  al so known as t he Noni nt er cour se Act  79 The Act  r est r i ct ed t r ade 

74,  

	

See COHEN TREATI SE,  supr a not e 21,  at  61 .  

	

The Geor gi a st at e assembl y pr ot est ed t he 

t r eat y negot i at i ons,  r ecommendi ng t hat  i t s congr essi onal  del egat i on seek t o r evoke f eder al  aut hor i t y t o 

make t r eat i es,  and cl ai med t hat  any t r eat i es wi t hi n t he st at e vi ol at ed sl at e sover ei gnt y .  Cl i nt on,  Dor mant  

Commer ce,  supr a not e 55,  at  1115- 16.  

75,  

	

Wor cest er  v .  Geor gi a,  31 U. S .  ( 6 Pet . )  515,  553- 54 ( 1832) .  

76.  WI LLI AMS,  supr a not e 3,  at  305 ( di scussi ng t he nat ur e of  t he compr omi se bet ween 

Vi r gi ni a and Congr ess r egar di ng Vi r gi ni a' s cessi on of  cl ai ms t o l ands nor t h of  Ohi o) .  Congr ess act i vel y 

debat ed f eder al - st at e r el at i ons concer ni ng I ndi an af f ai r s i n 1786,  cul mi nat i ng i n t he Or di nance of  

August  7,  1786,  whi ch r ecogni zed t hat  nat i onal  aut hor i t y over  I ndi an af f ai r s ext ended wi t hi n st at es,  

al t hough i t  al so r ecogni zed an uncer t ai n amount  of  concur r ent  st at e aut hor i t y .  See Cl i nt on,  Dor mant  

Commer ce,  supr a not e 55,  at  1121- 24 .  

77,  

	

Act  of  Aug.  7,  1787,  eh .  8,  1 St at .  50,  52 ( enact i ng " l ai n Act  t o pr ovi de t he Gover nment  of  

t he Ter r i t or y Nor t h- west  of  t he r i ver  Ohi o" ) ;  see WI LLI AMS,  supr a not e 3,  at  306 .  

	

On t hi s poi nt  

Pr of essor  Cl i nt on concl uded :  

Thus,  t he evi dence suggest s t hat  a maj or i t y vi ew had al so emer ged i n Congr ess 

dur i ng t he per i od of  t he conf eder at i on t hat  t hose t r i bes t hat  had pr evi ousl y 

r et ai ned t hei r  t r i bal  aut onomy wer e i n f act  l egal l y separ at e f r om and not  subj ect  t o 

t he l aws of  t he st at es or  t o st at e ef f or t s t o r egul at e t hei r  i nt er nal  af f ai r s .  

Cl i nt on,  Dor mant  Commer ce,  supr a not e 55,  at  1142 .  

78 .  U. S.  CONST .  ar t .  t ,  § 8,  cf .  3 ( aut hor i zi ng Congr ess t o " r egul at e Commer ce . . .  wi t h t he 

I ndi an Tr i bes" ) .  For  det ai l ed consi der at i on of  t he l egi sl at i ve hi st or y,  see Cl i nt on,  Dor mant  Commer ce,  

supr a not e 55,  at  1147- 64,  wher e Pr of essor  Cl i nt on expl ai ns t hat  James Madi son was t he pr i mar y 

ar chi t ect  of  t he I ndi an Commer ce Cl ause,  whi ch Madi son vi ewed as pr event i ng st at e encr oachment s on 

t he excl usi ve power  of  t he f eder al  gt vemment  t o r egul at e af f ai r s wi t h t he I ndi an t r i bes .  

79 .  

	

Tr ade and I nt er cour se Act  of  1790,  ch .  33,  1 St ar .  137 ( codi f i ed as amended i n par t  at  25 

U. S . C.  § 177 ( 2000) )  ( " An Act  t o r egul at e t r ade and i nt er cour se wi t h t he I ndi an t r i bes. " ) ;  see Count y of  

Onei da v .  Onei da I ndi an Nat i on,  470 U. S .  226,  229 ( 1985) .  
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wi t h I ndi ans t o f eder al  l i censees and r equi r ed t hat  al l  sal es of  I ndi an l and be 

as a r esul t  of  f eder al  t r eat y .  0 

Thus,  by t he t ur n of  t he ni net eent h cent ur y t he Uni t ed St at es had 

f ol l owed Br i t ai n' s pat h i n cent r al i zi ng I ndi an l and t i t l e i ssues .  Bot h t he 

1787 Const i t ut i on and t he 1790 l egi sl at i on made I ndi an af f ai r s an excl usi ve 

f eder al  f unct i on .  The Uni t ed St at es had al so ent er ed i nt o sever al  t r eat i es i n 

whi ch i t  pr omi sed t o r espect  I ndi an possessi on .  Fur t her ,  t he Nor t hwest  

Or di nance,  whi ch pl edged t hat  good f ai t h woul d be a f eder al  hal l mar k i n 

negot i at i ons wi t h I ndi an t r i bes,  made pr ot ect i on of  I ndi an l and possessi on a 

nat i onal  pol i cy .  However ,  i t  was not  cl ear  i f  I ndi an l and pur chases by 

specul at or s pr i or  t o t he Const i t ut i on wer e val i d .  That  quest i on was l ef t  f or  

Supr eme Cour t  r esol ut i on .  

.  JUDI CI AL RECOGNI TI ON OF I NDI AN TI TLE:  FLETCHER R PECK 

The Mar shal l  Cour t  f i r st  di scussed t he nat ur e of  t he t i t l e t hat  I ndi an 

t r i bes possessed i n an unl i kel y 1810 case,  i nvol vi ng t he Geor gi a 

l egi sl at ur e' s 1795 aut hor i zat i on of  a f r audul ent  sal e of  t hi r t y- f i ve mi l l i on 

acr es t o f our  l and compani es i n what  i s now Al abama and Mi ssi ssi ppi  f or  

1 . 5 cent s an acr e . 81 Af t er  i t  became wi del y known t hat  vi r t ual l y ever y 

member  of  t he l egi sl at ur e,  al ong wi t h sever al  j udges and member s of  

Congr ess,  had been br i bed,  t he el ect i on of  1796 saw most  of  t he cor r upt ed 

l egi sl at or s def eat ed at  t he pol l s,  and t he new l egi sl at ur e i mmedi at el y 

at t empt ed t o r esci nd t he l and gr ant  and i nval i dat e al l  l and t i t l es acqui r ed 

pur suant  t o i t . 82 One of  t he pur chaser s,  John Fl et cher ,  sued hi s sel l er ,  John 

Peck,  i n what  amount ed t o a col l usi ve sui t ,  
83 al l egi ng br each of  war r ant y of  

t i t l e and seeki ng j udi ci al  i nval i dat i on of  t he l egi sl at i ve r esci ssi on .  
14 

By t he 

t i me t he i ssue r eached t he Supr eme Cour t ,  t he Yazoo l and sal e had been t he 

subj ect  of  debat e i n Congr ess,  i n t he nascent  pol i t i cal  par t i es,  and i n 

80 .  

	

Ch .  33,  §§ 1,  4,  1 St at  137,  137- 138 .  For  mor e backgr ound on t he Tr ade and I nt er cour se 

Act ,  see COHEN TREATI SE,  supr a not e 21,  at  109- 17 ( di scussi ng ensui ng Tr ade and I nt er cour se Act s,  

i ncl udi ng t he f i r st  per manent  l egi sl at i on i n 1802,  and t he cur r ent  ver si on,  enact ed i n 1834) .  

81 .  R.  KENT NEWMYER, JOHN MARSHALL ANDTHEHEROI CAGEOFTHESUPREME COURT 223 

( 2001) .  

82,  See gener al l y i d.  at  222- 39 ( not i ng t hat  " [ wl hat  made t he Yezoo case uni que was t he 

amount  of  l and at  st ake and t he magni t ude and t r ueness of  cor r upt i on i nvol ved" ) .  

83 .  See CHARLES GROVE HAI NES,  THE ROLE OF THE SUPREME COURT I N AMERI CAN 

GOVERNMENT AND POLI TI CS,  1789- 1835,  at  314 ( 1944)  ( descr i bi ng how Fl et cher ,  a New Hampshi r e 

r esi dent ,  sued Peck,  a Massachuset t s r esi dent ,  t o gai n di ver si t y j ur i sdi ct i on f or  t he pur pose of  br i ngi ng 

t he sui t  i n f eder al  cour t ) .  

84 .  Fl et cher  v,  Peck,  10 U. S.  ( 6 Cr anch)  87,  88 ( 1810)  ( i nval i d r ecessi on) ,  91 ( br each of  

cont r act ) .  
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newspaper s f or  a decade and a hal f . 85 The case i nvoked t he gr eat  pol i t i cal  

i ssues of  t he er a,  i ncl udi ng r epubl i cani sm,  st at e sover ei gnt y,  and t he r ol e of  

t he cour t s i n a democr acy,  and i t  al so pr ompt ed enough concer n over  I ndi an 

r el at i ons- due t o t he f act  t hat  t he l ands at  i ssue wer e I ndi an t i t l e l ands-

t hat  Pr esi dent  Washi ngt on asked f or  a Senat e i nvest i gat i on i nt o t he l egal i t y 

of  t he sal e .  6 

I n Fl et cher  v.  Peck,  t he Cour t  r ul ed,  4- 1,  i n an opi ni on by Chi ef  Just i ce 

Mar shal l ,  t hat  t he st at e l egi sl at ur e coul d not  r esci nd t he gr ant  wi t hout  

vi ol at i ng t he Const i t ut i on' s Cont r act  Cl ause .  87 

	

Accor di ng t o Mar shal l ,  

Fl et cher ,  as wel l  as ot her  pur chaser s,  obt ai ned " a t i t l e good at  l aw"  and was 

" i nnocent ,  what ever  may be t he gui l t  of  ot her s . "
ss 

Thus,  al t hough Mar shal l  

acknowl edged t hat  f r aud and l egi sl at i ve cor r upt i on wer e " ci r cumst ances 

most  deepl y t o be depl or ed, "  and mai nt ai ned t hat  a cour t  or di nar i l y woul d 

set  asi de a f r audul ent  conveyance,  t he sal e of  l and f r om Peck t o Fl et cher  

i nvol ved a pr i vat e t r ansact i on bet ween i nnocent  t hi r d par t i es,  whom 

Mar shal l  cl ai med had no not i ce t hat  Geor gi a was about  t o r esci nd t he 

st at ut e aut hor i zi ng t he l and sal es 
89 Consequent l y,  t he Chi ef  Just i ce 

concl uded t hat  t he st at e l egi sl at ur e' s at t empt  t o r esci nd t he cor r upt ed st at ut e 

amount ed t o an unconst i t ut i onal  i nt er f er ence wi t h pr i vat e cont r act s,  a 

deci si on whi ch pr ovoked al l egat i ons among Republ i cans t hat  t he Cour t  

f avor ed l and specul at or s at  t he expense of  st at e sover ei gnt y and publ i c 

mor al i t y .  
90 

85 .  NEWMYER,  supr a not e 81,  at  226 .  I n f act ,  t he sui t  was " t he cent er pi ece i n a l egal  st r at agem 

desi gned by t he specul at or s i n t he New Engl and Mi ssi ssi ppi  Land Company t o st r engt hen t hei r  ease"  

bef or e a l and cl ai ms commi ssi on est abl i shed by Congr ess t o sor t  out  t he l and cl ai ms .  I d at  224 .  For  

i nf or mat i on on t he l and cl ai ms commi ssi on,  see i nf r a not e 95 .  The Company' s at t ack on t he Geor gi a 

l egi sl at ur e' s at t empt ed r esci ssi on was an ef f or t  t o pr ot ect  wi ndf al l  pr of i t s of  650 per cent  on i t s i ni t i al  

i nvest ment  NEWMYER,  supr a not e 81,  at  224 .  

86 .  NEWMYER,  supr a not e 81,  at  224,  226 .  Republ i cans gener al l y denounced t he sal e,  t he 

pol i t i cal  cor r upt i on,  and t he l and specul at i on ;  t hey t hought  t he i ssue put  " t he quest i on of  mor al i t y i n 

gover nment  . . .  on t he l i ne. "  I d.  a t  226 .  

	

The i ssue of  f eder al i sm was al so on t he l i ne,  si nce t he case 

i nvol ved t he power  of  a st at e l egi sl at ur e t o over come t he ef f ect s of  cor r upt i on ver sus t he j udi ci al  

pr ot ect i on t he f eder al  cour t s gave t o al l egedl y vest ed r i ght s_ I d 

87 .  

	

Fl et cher ,  10 U. S at  136,  142 .  

88 .  I d.  at  133 .  

89.  I d.  at  130- 33 .  Pr of essor  Newmyer  suggest s t hat ,  wi t h al l  t he publ i ci t y concer ni ng t he 

Yazoo i ssue pr eceedi ng t he Geor gi a el ect i ons of  1796,  i t  was ext r emel y unl i kel y t hat  Fl et cher  was an 

i nnocent  pur chaser  wi t hout  not i ce of  t he i mmi nent  r evocat i on of  t he 1795 st at ut e .  NEWMYER,  supr a 

not e 81,  at  227 .  Peck,  t he sel l er ,  was a member  of  t he New Engl and Mi ssi ssi ppi  Land Company,  a l ar ge 

l and specul at i on company,  whi ch sur el y was awar e of  t he pol i t i cal  upr oar  over  t he l and sal es.  I d,  at  

227- 28 .  Mar shal l ' s char act er i zat i on of  t he case as one i nvol vi ng a pr i vat e cont r act  bet ween i ndi vi dual s 

al l owed hi m t o avoi d t he bar  of  t he r ecent l y enact ed El event h Amendment ,  pr ohi bi t i ng f eder al  cour t  

sui t s agai nst  st at es,  as t he r eal  ai m of  Fl et cher  was t o chal l enge t he st at e l aw r esci ndi ng t he l and sal es .  

I d.  at  228 .  

90 .  

	

Fl et cher ,  10 U. S .  at  137- 39 .  On t he pol i t i cs of  t he case,  see supr a not e 86.  
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Wi t h publ i c at t ent i on r i vet ed on gr and i ssues l i ke pol i t i cal  cor r upt i on,  

l and specul at i on,  r epubl i can vi r t ues,  st at e sover ei gnt y,  and t he sanct i t y of  

pr i vat e cont r act s,  t he Fl et cher  deci si on was not  per cei ved t o be cent r al l y 

about  I ndi an l and r i ght s .  And yet  t he nat ur e of  t he r i ght s I ndi ans possessed 

was i n f act  pi vot al  t o t he out come of  t he case,  f or  t he i ni t i al  st at e gr ant  

pur por t ed t o convey l ands occupi ed by I ndi ans t o specul at or s9 1 The 

at t or neys f or  bot h Fl et cher  and Peck ( r epr esent ed by John Qui ncy Adams,  

among ot her s)  char act er i zed I ndi an t i t l e as not  i nconsi st ent  wi t h f ee t i t l e i n 

ei t her  t he St at e of  Geor gi a or  t he f eder al  gover nment  
92 

The I ndi ans of  

cour se wer e not  r epr esent ed .  Chi ef  Just i ce Mar shal l  agr eed wi t h t he not i on 

t hat  I ndi an t i t l e coul d coexi st  wi t h st at e t i t l e i n a f ew br i ef ,  unr ef l ect i ve 

par agr aphs,  whi ch cl ar i f i ed nei t her  t he nat ur e of  I ndi an t i t l e,  nor  how i t  

coul d be l egi t i mat el y ext i ngui shed 93 Mar shal l  st at ed onl y t hat  I ndi an t i t l e 

was t o be r espect ed unt i l  l egi t i mat el y ext i ngui shed,  and t hat  t hi s nat i ve 

pr oper t y i nt er est  was not  i nconsi st ent  wi t h " sei si n i n f ee on t he par t  of  t he 

st at e 
. , , 94 The ambi gui t i es i n t he maj or i t y opi ni on wer e no doubt  due t o t he 

f act  t hat  Mar shal l  per cei ved t he cent r al  i ssues i n t he case t o be t he 

const i t ut i onal  pr ot ect i on af f or ded t o pr i vat e cont r act  r i ght s,  and t he Cour t ' s 

aut hor i t y t o over t ur n unconst i t ut i onal  act s by a st at e l egi sl at ur e 
. 95 

The Chi ef  Just i ce' s char act er i zat i on of  t he st at e' s i nt er est  as a f ee dr ew 

a par t i al  di ssent  f r om Just i ce Johnson,  who t hought  t hat  t he st at e' s pr oper t y 

i nt er est  was onl y " a mer e possi bi l i t y, "  whi l e t he I ndi ans'  i nt er est  was 

absol ut e pr opr i et or shi p of  t he soi 19 6 	 Al l  t he di scover y doct r i ne gave t he 

st at e,  accor di ng t o Just i ce Johnson,  was " a r i ght  of  conquest  or  of  pur chase,  

excl usi vel y of  al l  compet i t or s . "
97 

Accor di ng t o Just i ce Johnson,  t he st at e' s 

i nt er est  was not  sei si n i n f ee because i t  was not  a pr esent  i nt er est ,  but  a 

f ut ur e i nt er est :  " not hi ng mor e t han a power  t o acqui r e a f ee- si mpl e by 

91 .  

	

Fl et cher ,  10 U. S .  at  88 .  

92 .  

	

See Ber man,  supr a not e 24,  at  639 .  

93 .  

	

Fl et cher ,  10 U. S,  at  142- 43 .  

94.  I d.  

95 .  

	

See Ber man,  supr a not e 24,  at  642 ( ci t i ng HAI NES,  supr a not e 83,  at  323- 28) .  The r esul t  

was,  accor di ng t o Pr of essor  Newmyer ,  par t  of  Mar shal l ' s campai gn t o pr ot ect  vest ed r i ght s f r om st at e 

l egi sl at i ve r esci ssi on,  gi vi ng pr ot ect i on t o commer ci al  ent r epr enuer s i n deal i ngs wi t h st i es .  NEWMYER,  

supr a not e 81,  at  234- 36 ( not i ng t hat  t he Fl et cher  r esul t  cor r esponded wi t h Mar shal l ' s per sonal  i nt er est  

as a l and specul at or ) .  The ul t i mat e r esol ut i on of  t he cont r over sy i nvol ved Congr ess pur chasi ng t i t l e t o 

t he di sput ed l ands i n 1798,  set t i ng asi de f i ve mi l l i on acr es f or  t he i nvest or s and est abl i shi ng a f eder al  

commi ssi on,  whi ch f i nal l y set t l ed t he conf l i ct i ng l and cl ai ms i n 1814 .  See i d.  at  224 .  

96 .  Fl et cher ,  10 U. S at  146 ( Johnson,  J,  di ssent i ng i n par t ,  concur r i ng i n par t ) .  Just i ce 

Johnson di sput ed Mar shal l ' s not i on t hat  r ecogni zi ng a f ee si mpl e i n t he st at e was compat i bl e wi t h 

I ndi an t i t l e because Johnson bel i eved t hat  f ee si mpl e was an excl usi ve concept .  I d,  at  146- 147 .  

97 .  hL at  147.  
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pur chase,  when t he [ pr esent  i nt er est  hol der ]  shoul d be pl eased t o sel l . " 98 

Just i ce Johnson was sur el y mor e accur at e i n hi s assessment  of  t he st at e' s 

i nt er est  t han Chi ef  Just i ce Mar shal l :  t he st at e' s i nt er est  was not  possessor y 

and,  at  most  t he st at e onl y r et ai ned t he oppor t uni t y t hat  i t  mi ght  become 

possessor y at  some poi nt  i n t he f ut ur e . " '  As di scussed bel ow,  t hi s sor t  of  

f ut ur e i nt er est  i s pr oper l y cl assi f i ed as a r i ght  of  pr eempt i on, l oo meani ng 

t hat ,  as Just i ce Johnson i ndi cat ed,  t he I ndi ans woul d hol d t he f eel 01 

Per haps Chi ef  Just i ce Mar shal l  was unwi l l i ng t o concede t hat  t he 

I ndi ans hel d a f ee si mpl e i n t hei r  l ands because,  l i ke Just i ce Johnson,  he 

assumed t hat  a f ee si mpl e was excl usi ve owner shi p,  whi ch coul d not  be 

bur dened wi t h a f ut ur e i nt er est .  
102 

	

Under  t hi s assumpt i on,  i f  t he I ndi ans 

hel d a f ee,  t he Geor gi a l egi sl at ur e' s gr ant  t o t he l and compani es woul d have 

been nul l - and- voi d,  t her e woul d have been no pr oper t y i nt er est  conveyed 

by Peck t o Fl et cher ,  and t her ef or e no vest ed cont r act  r i ght s t o uphol d under  

t he Const i t ut i on' s Cont r act  Cl ause .
103 

I n shor t ,  t hi s cel ebr at ed case,  wi t h al l  

t he headl i ne i ssues,  woul d si mpl y di sappear  i f  Geor gi a had no r i ght  i n t he 

i ni t i al  l egi sl at i on t o convey any i nt er est  i n I ndi an t i t l e l ands t o l and 

specul at or s .  Thus,  t he campai gn t o unseat  t he cor r upt ed l egl i sl at or s and t he 

ensui ng st at ut e r esci ndi ng t he gi ve- away woul d have been unnecessar y .  

Per haps Mar shal l  was unwi l l i ng t o r ul e,  f i f t een year s af t er  t he f act ,  t hat  t hi s 

l ongst andi ng cont r over sy was much ado about  not hi ng,  due t o t he nat ur e of  

I ndi an t i t l e .  

The assumpt i on of  excl usi vi t y of  f ee t i t l es appar ent l y l ed Mar shal l  and 

t he Cour t  t o decl ar e t hat  Geor gi a act ual l y hel d t he f ee t o I ndi an l ands,  

despi t e i t s ut t er  l ack of  possessor y r i ght s,  whi ch wer e act ual l y hel d by t he 

I ndi ans,  and whi ch Mar shal l  r ul ed wer e owed pr ot ect i on .  
104 

The concept ual  

i ncoher ence of  t hi s appr oach caused Mar shal l  t o char act er i ze t he I ndi an 

pr oper t y i nt er est  as bei ng par t  of  a separ at e t enur i al  syst em,  whol l y out si de 

98.  I d .  

99 .  

	

See Hender son,  supr a not e 10,  at  84- 87 ( di scussi ng Just i ce Johnson' s par t i al  di ssent ) .  

100 .  See i nf r a not es 108- 09,  18384 and accompanyi ng t ext .  

101_ See supr a not e 96 and accompanyi ng t ext .  Just i ce Johnson di d not  r ecogni ze any pr oper t y 

i nt er est  i n t he st at e or  i t s gr ant ees i n t he cont est ed l ands because he appar ent l y t hought  t hat  f ees coul d 

not  be det easi bl e i n f avor  of  par t i es ot her  t han t he gr ant or .  See Fl et cher ,  10 U. S .  at  147 ( Johnson,  J . ,  

di ssent i ng i n par t ,  concur r i ng i n par t )  ( " A f ee- si mpl e est at e may be hel d i n r ever si on,  but  our  l aw wi l l  

not  admi t  t he i dea of  i t s bei ng l i mi t ed af t er  a f ee- si mpl e . " ) .  However ,  t he st at e' s i nt er est  coul d have 

been concept ual i zed as an execut or y i nt er est .  See i nf r a not e 162 and accompanyi ng t ext .  

102 .  

	

See supr a not es 96,  101 .  

103 .  

	

U. S .  Const .  ar t .  1,  § 10,  cl .  1 .  

104 .  

	

See supr a t ext  accompanyi ng not e 93 .  
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t he Angl o- Amer i can concept  of  f ee si mpl e owner shi p .
) o5 

Thi s dual i t y 

enabl ed t he Cour t  t o r each t he const i t ut i onal  i ssues i n t he case,  but  i t  al so 

al l owed subsequent  cour t s t o l ose si ght  of  t he f act  t hat  hol der s of  I ndi an 

t i t l e possessed near l y al l  t he st i cks i n t he pr oper t y bundl e of  r i ght s t hat  f ee 

si mpl e owner s hel d .  l ob 
The consequences ul t i mat el y wer e t r agi c- a cent ur y 

and a hal f  l at er ,  t he Supr eme Cour t  hel d t hat  because I ndi an t i t l e was a 

pr oper t y i nt er est  out si de t he Angl o- Amer i can syst em,  Congr ess coul d 

t er mi nat e I ndi an t i t l e wi t hout  payi ng j ust  compensat i on .  
107 

However ,  t he 

under l yi ng assumpt i on of  excl usi vi t y of  f ee si mpl e owner shi p was f al se :  

f ees can i n f act  be bur dened wi t h f ut ur e condi t i ons,  whi ch can cut  shor t  

t hei r  ot her wi se i nf i ni t e l engt h and make f ut ur e i nt er est s possessor y . l ° 8 

They can al so be subj ect  t o r i ght s of  pr eempt i on,
109 

or  excl usi ve pur chase,  

whi ch i s sur el y a bet t er  char act er i zat i on of  t he gover nment ' s i nt er est  i n 

I ndi an t i t l e l ands t han t he undef i ned,  j udi ci al l y mal l eabl e concept  of  I ndi an 

t i t l e t hat  t he Cour t  cr eat ed i n t he wake of  t he Fl et cher  deci si on .  Al t hough 

t he l ong- t er m conf usi on over  t he nat ur e of  I ndi an t i t l e set  i n mot i on by 

Fl et cher  was r egr et t abl e,  t he deci si on di d est abl i sh t hat  t her e was such a 

pr oper t y r i ght  as I ndi an t i t l e,  and t hat  t hi s r i ght  coul d coexi st  wi t h t he 

st at e' s pr opr i et ar y i nt er est ,  r egar dl ess of  how each i nt er est  was ul t i mat el y 

def i ned .  

105 .  See Hender son,  supr a not e 10,  at  85 ( not i ng t hat  Mar shal l ' s opi ni on r ecogni zed t hat  I ndi an 

t i t l e was a di st i nct  t enur i al  syst em f r om t he Angl o- Amer i can syst em,  r ej ect i ng t he " uni t ar i an doct r i ne"  

espoused by Just i ce Johnson' s di ssent ) .  

106 .  

	

The onl y st i ck i n t he bundl e of  pr oper t y r i ght s t he I ndi an t i t l e hol der s l ack i s t he r i ght  of  

f r ee al i enat i on,  but  even t hat  was not  ent i r el y cl ear  at  t he t i me Fl et cher  was deci ded .  See i nf r a Par t  I I I  

( di scussi ng t he Johnson case) .  

107 .  

	

Tee- Hi t - Ton I ndi ans v .  Uni t ed St at es,  348 U. S .  272,  279 ( 1955) ; see al so supr a not e 15 and 

i nf r a not es 172,  185,  300 and accompanyi ng t ext .  

108.  

	

For  exampl e,  def easi bl e f ees ar e subj ect  t o possi bi l i t i es of  r ever t er  or  r i ght s of  ent r y i n 

gr ant or s,  or  execut or y i nt er est s i n t hi r d par t i es .  RESTATEMENT OF PROPERTY :  I NTRODUCTI ON 

FREEHOLD I NTERESTS §§ 16,  23- 25 ( 1936) ;  RESTATEMENT OF PROPERTY:  FUTURE I NTERESTS PARTS 

I & 2 §§ 154- 55,  158 ( 1936) ;  POWELL ON REAL PROPERTY §§ 13 . 02,  13 . 05,  20. 02 t o - . 03,  20 . 05 

( Mi chael  Al l an Wol f  ed . ,  2003) .  These par t i cul ar  f ees ar e cr eat ed by gr ant or s,  and t he gr ant or s of  t he 

I ndi ans ar e not  evi dent  f r om t he f act s .  A bet t er  char act er i zat i on of  I ndi an t i t l e woul d be a f ee si mpl e 

subj ect  t o an excl usi ve r i ght  of  pr eempt i on .  See Hender son,  supr a not e 10,  at  86- 87 ;  W i l ki ns,  supr a 

not e 12,  at  283,  302 .  But  even Just i ce Johnson,  who char act er i zed t he st at e' s i nt er est  i n Fl et cher  as a 

f ut ur e i nt er est ,  . supr a not e 98 and accompanyi ng t ext ,  di d not  see a r i ght  of  pr eempt i on as consi st ent  

wi t h a f ee si mpl e i nt er est  on t he par t  of  t he I ndi ans .  See supr a not e 101 .  

109 .  See RESTATEMENT ( SECOND)  OF PROPERTY:  DONATI VE TRANSFERS § 4. 4 ( 1983)  ( def i ni ng 

a pr eempt i ve pr ovi si on as an i nt er est  subj ect  t o r i ght  of  f i r st  r ef usal ) .  The gover nment ' s r i ght  of  

pr eempt i on i mposed a di sabl i ng r est r ai nt  on t he I ndi ans'  r i ght  t o al i enat e.  The common l aw appr oved 

such r est r ai nt s " i f ,  under  al l  t he ci r cumst ances of  t he case and consi der i ng t he pur pose,  nat ur e,  and 

dur at i on of  t he r est r ai nt ,  t he l egal  pol i cy f avor i ng f r eedom of  al i enat i on does not  r easonabl y appl y . "  l d.  

§ 4 . 1( 2) .  The nat i onal  secur i t y r eason f or  t he gover nment ' s r i ght  of  pr eempt i on,  see i nf r a t ext  

accompanyi ng and f ol l owi ng not e 203,  cer t ai nl y woul d suppor t  enf or cement  of  t he di sabl i ng r est r ai nt  on 

al i enat i on i mposed on I ndi an t i t l e .  
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111,  JUDI CI AL RATI FI CATI ON OF THE DI SCOVERY DOCTRI NE:  JOHNSON V.  

M' I NTOSH 

I n 1773,  Wi l l i am Mur r ay,  an I ndi an t r ader  and f r ont i er  l and specul at or ,  

chal l enged Br i t i sh aut hor i t y t o enf or ce t he Pr ocl amat i on of  1763' 5 ban on 

l and pur chases f r om I ndi ans . 110 
He ar gued t o a l ocal  Br i t i sh commander  

t hat  an opi ni on of  t he At t or ney Gener al  and t he Sol i ci t or  Gener al  suppor t ed 

hi s cl ai m t hat  he had a nat ur al  r i ght  t o pur chase I ndi an l and,  and t he I ndi ans 

had a nat ur al  r i ght  t o sel l . ] ] ]  Al t hough t he l ocal  Br i t i sh commander  at  

Kaskaski a ( i n what  i s now sout her n I l l i ni os)  was uni mpr essed wi t h t he l egal  

opi ni on and war ned Mur r ay agai nst  pur chasi ng l and f r om I ndi ans,  Mur r ay 

pr oceeded t o negot i at e wi t h t hem anyway . '  
12 

The I l l i noi s t r i bes wi t h whom 

he deal t  wer e r ecept i ve,  havi ng exper i enced a dr amat i c decl i ne i n t hei r  

number s due t o Eur opean di seases and i nt er - t r i bal  war f ar e . " 3 Mur r ay 

event ual l y pur chased t wo st r at egi cal l y l ocat ed t r act s of  l and f or  hi s I l l i noi s 

Company,  one at  t he i nt er sect i on of  t he Ohi o and Mi ssi ssi ppi  Ri ver s and 

t he ot her  at  t he i nt er sect i on of  t he I l l i noi s and Mi ssi ssi ppi  Ri ver s,  f or  a t ot al  

of  $24, 000 wor t h of  cl ot h,  bl anket s,  gunpowder ,  l ead,  gun f l i nt s,  f l our ,  

hor ses,  and cat t l e .  
114 The t r ansact i on t ook pl ace i n Jul y 1773 . 115 

110.  

	

WI LLI AMS,  supr a not e 3,  at  288 .  

I 11 .  

	

I d.  For  an expl anat i on of  t he l egal  opi ni on on whi ch Mur r ay r el i ed,  see supr a not e 63 .  

Mur r ay was an agent  f or  t he I l l i noi s Company,  a company or gani zed by a gr oup of  Phi l adel phi a 

mer chant s .  See Er i c Kades,  Hi st or y and I nt er pr et at i on of  t he Gr eat  Case of  Johnson v .  M' I nt osh,  19 

LAW & HI ST .  REv .  67,  81 ( 2001)  [ her ei naf t er  Kades,  Hi st or y]  ( cont ai ni ng t he most  det ai l ed expl anat i on 

of  t he l and t r ansact i ons t hat  l ed t o t he l i t i gat i on i n Johnson v .  M' I nt osh. )  I n t he ci t at i ons bel ow,  I  r el y 

heavi l y on Pr of essor  Kades'  or i gi nal  r esear ch f or  t he f act s of  t he pur chases at  i ssue i n t he case,  al t hough 

I  di sagr ee wi t h hi s char act er i zat i on of  t he pr oper t y i nt er est s t hat  wer e pur chased by t he specul at or s and 

r et ai ned by t he I ndi an t r i bes and t he mot i vat i on he at t r i but es t o Just i ce Mar shal l  i n deci di ng t he Johnson 

case_ Compar e i d.  ( quot i ng Johnson,  21 U. S .  at  574,  f or  t he pr oposi t i on t hat  pur chaser s of  I ndi an l ands 

wer e onl y subj ect  t o t he " I ndi an r i ght  of  occupancy" ) ,  wi t h t ext  accompanyi ng i nf r a not es 183,  216 

( st at i ng t hat  t he best  char act er i zat i on of  t he I ndi ans'  pr oper t y i nt er est  i s a f ee si mpl e subj ect  t o t he 

gover nment ' s r i ght  of  pr eempt i on) .  

112 .  

	

Kades,  Hi st or y,  supr a not e t  11,  at  81 .  

113 .  

	

I d.  at  82 ( expl ai ni ng t hat  t he popul at i on of  t he I l l i noi s t r i bes decl i ned f r om " 12, 000 i n 1680 

t o 1, 720 i n 1756,  t o [ j ust ]  500 i n 1800" ) .  

114 .  

	

I d ( not i ng t hat  t he company or i gi nal l y val ued t hese goods at  $37, 000,  but  i n t he Johnson 

l i t i gat i on st i pul at ed t hei r  val ue at  $24, 000) .  

	

Pr of essor  Kades suppl i es a usef ul  map of  t he pur chased 

l ands i n hi s ar t i cl e .  See i d,  at  68 .  

115 .  

	

I d.  at  82 .  Pr of essor  Kades expl ai ns t hat ,  per haps due t o doubt s about  whet her  Mur r ay had 

t he aut hor i t y t o pur chase l and f r om t he I ndi ans,  t he deed cont ai ned an al t er nat i ve conveyance t o t he 

Ki ng of  Engl and f or  t he benef i t  of  t he I l l i noi s Company .  I d.  

	

These doubt s wer e wel l - f ounded,  as a 

year - and- a- hal f  af t er  t he conveyance,  t he Br i t i sh commander  at  Kaskaski a decl ar ed t hat  t he pur chases 

wer e i nval i d,  I d.  at  83 .  
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Af t er  t he i ni t i al  pur chase,  t he I l l i noi s Company began t o l obby f or  

l egi sl at i ve r at i f i cat i on of  t he t r ansact i on .  
116 

Af t er  get t i ng l i t t l e suppor t  i n 

Pennsyl vani a,  t he home st at e of  most  of  t he company' s pr i nci pal s,  
117 

t he 

company t ur ned t o t he r oyal  gover nor  of  Vi r gi ni a,  whi ch cl ai med 

j ur i sdi ct i on over  I l l i noi s under  i t s r oyal  char t er . 118 To per suade t he 

gover nor ,  t he Company of f er ed hi m st ock i n a new l and specul at i on 

company,  t he Wabash Company,  i f  he woul d suppor t  t he I l l i noi s 

Company' s cl ai m. 119 Mur r ay t hen pr oceeded t o r ecr ui t  a pr omi nent  Fr ench 

f ur  t r ader ,  Loui s Vi vi at ,  t o negot i at e t he Wabash Company' s l and pur chase 

f r om t he Pi ankashaw t r i be,  whi ch he di d i n Oct ober  1775 . 12°  These l ands 

consi st ed of  t wo l ar ge t r act s bor der i ng on t he Wabash Ri ver  al ong what  i s 

now t he I ndi ana- I l l i noi s bor der .  
121 

I n t he year s f ol l owi ng t hese t r ansact i ons,  t he t wo compani es mer ged 

and r ecr ui t ed wel l - connect ed i nvest or s,  such as James Wi l son and Rober t  

Mor r i s,  t o l obby f or  l egi sl at i ve r at i f i cat i on of  t hei r  pur chases . " '  

	

These 

ef f or t s met  wi t h f r ust r at i on .  The Vi r gi ni a l egi sl at ur e enact ed a st at ut e 

out l awi ng pur chases f r om I ndi ans i n 1779,  and t hen ceded t o t he f eder al  

gover nment  i t s west er n l and cl ai ms,  i ncl udi ng t hose i n what  l at er  became 

t he St at es of  I l l i noi s and I ndi ana,  i n 1783 
123 

The compani es f ar ed no bet t er  

116.  

	

The Supr eme Cour t  woul d event ual l y r at i f y congr essi onal  r at i f i cat i ons of  pr i or  pur chases 

of  I ndi an t i t l e i n Machel  v.  Uni t ed St at es,  34 U. S .  ( 9 Pet . )  711,  762- 63 ( 1835) .  See al so i nf r a not e 284 

and accompanyi ng t ext .  

117 .  

	

See supr a not e I  I  l .  

I t  8 .  

	

Kades,  Hi st or y,  supr a not e 111,  at  83 .  

119 .  I d.  at  83- 84 .  The gover nor ,  Lor d Dunmor e,  was t hus abl e t o deny any connect i on t o t he 

I l l i noi s Company i n suppor t i ng t he company' s cl ai m t o t he Br i t i sh Secr et ar y of  St at e,  whi l e al so not  

ment i oni ng hi s i nvol vement  i n t he new Wabash Company' s ef f or t s t o pur chase ot her  I ndi an l ands .  I d.  

120 .  

	

I d.  at  84 ( not i ng t hat ,  l i ke t he I l l i noi s,  t he Pi ankashaws,  one of  t he si x t r i bes of  Mi ami  

I ndi ans,  had suf f er ed sever e popul at i on decl i nes i n t he cent ur y bef or e t he t r ansact i on) .  Mur r ay mi ght  

have chosen Vi vi at  t o negot i at e t he Pi ankashaw pur chase because he was Fr ench,  and t he Fr ench 

al most  al one among Eur opean col oni zer s- had r ecogni zed at  l east  some pr i vat e pur chases of  I ndi an 

l ands .  I d.  at  71 .  A f ai l ur e t o r ecogni ze t he pur chase mi ght  be seen by t he Fr ench as a t hr eat  t o ot her  

l and t i t l es,  whi ch t he Engl i sh pr esumabl y di d not  want  t o t hr eat en .  I d.  at  84 .  

121 .  

	

For  a map depi ct i ng t he geogr aphi c r el at i onshi ps,  see i d.  at  68 .  Li ke t he 1773 pur chase,  t he 

1775 pur chase cont ai ned an al t er nat i ve gr ant  t o t he Ki ng .  I d.  at  85 .  Whi l e r eser vi ng t o i t sel f  t he l and 

bet ween t he t wo t r act s,  t he t r i be gr ant ed t he Wabash Company a navi gat i onal  easement  on t he Wabash 

Ri ver  and t r i but ar i es.  I d.  at  84 .  The consi der at i on pai d by t he Wabash Company was i n t he same sor t s 

of  goods pai d by t he I l l i noi s Company,  al t hough sl i ght l y gr eat er  i n val ue .  I d.  at  84- 85 ( not i ng t hat  t he 

company' s or i gi nal  est i mat e was $42, 000,  l at er  st i pul at ed t o be $31, 000) _ 

122.  Wi l son,  l at er  a dr af t er  of  t he Const i t ut i on and a Supr eme Cour t  Just i ce,  became Chai r man 

of  t he Uni t ed I l l i noi s and Wabash Land Compani es i n 1779.  I d.  at  85 .  Mor r i s was t he pr i nci pal  

f i nanci er  of  t he Revol ut i onar y War .  I d.  at  85- 86 .  

123 .  I d at  86- 87 ( not i ng t hat  t he Vi r gi ni a st at ut e was an ef f or t  t o " r est at e t he anci ent  r ul e 

agai nst  di r ect  pur chases f r om t he I ndi ans"  and t hat  i n t he cessi on of  west er n l ands " t her e was a t aci t  

under st andi ng"  bet ween t he st at e and t he f eder al  gover nment  t hat  t he l at t er  woul d r ej ect  l and cl ai ms 
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bef or e Congr ess,  despi t e at  l east  f i ve memor i al s dr af t ed by Wi l son bet ween 

1781 and 1796,  whi ch i nvoked t he " uni ver sal  nat ur al  r i ght s"  of  I ndi an 

t r i bes t o sel l  l and and specul at or s t o pur chase i t ,  and i ncl uded pr omi ses t o 

cede a por t i on of  t he l ands t o t he f eder al  gover nment . l 2'  Despi t e r epeat ed 

ef f or t s,  t he l ast  of  whi ch occur r ed i n 1816,  t he compani es wer e unabl e t o 

secur e congr essi onal  r at i f i cat i on of  t hei r  pur chases .  
125 

Meanwhi l e,  i n 1803,  t he f eder al  gover nment ,  l ar gel y t hr ough t he 

ef f or t s of  Gener al  Wi l l i am Henr y Har r i son,  began t o negot i at e t r eat i es 

under  whi ch I ndi ans on t he I l l i ni os- I ndi ana f r ont i er  woul d cede l and i n 

exchange f or  consi der at i on and f eder al  pr ot ect i on .  
126 

Land sur veys began 

i n 1804 ;  Congr ess passed a pr eempt i on st at ut e i n 1814 ;  and Pr esi dent  

Madi son opened t he mar ket  t o l and sal es i n 1816 . 12 '  The year  bef or e t he 

l and sal es began,  Wi l l i am McI nt osh,  a Vi ncennes l awyer ,  who became t he 

def endant  i n t he Supr eme Cour t  case Johnson v.  M' I nt osh 128 and who 

r epr esent ed pr eempt i oner s and Fr ench col oni al  cl ai mant s,  f i l ed a cl ai m f or  a 

consi der abl e amount  of  l and- near l y 12, 000 acr es i n 53 separ at e t r act s-

pr obabl y obt ai ned i n exchange f or  l egal  ser vi ces pr ovi ded t o hi s cl i ent s .
129 

Four  year s l at er ,  i n 1819,  Thomas Johnson,  one of  t he or i gi nal  

i nvest or s i n t he Wabash Company,  di ed,  nami ng hi s son and gr andson,  

Joshua Johnson and Thomas Gr aham,  as t he pr i mar y benef i ci ar i es of  hi s 

wi l l ,  and Rober t  Goodl oe Har per ,  a f amous Supr eme Cour t  l i t i gat or  and 

f el l ow i nvest or  i n t he j oi nt  compani es,  

	

as hi s execut or .  
130 

	

Har per  

based on I ndi an pur chases) ;  see Johnson v .  M' I nt osh,  21 U. S .  ( 8 Wheat )  543,  559- 60 ( 1823)  

( di scussi ng Vi r gi ni a' s 1783 west er n l and cessi on t o t he f eder al  gover nment ) .  

124 .  Kades,  Hi st or y,  supr a.  not e 111,  at  87,  89 .  The company ar gued t hat  by accept i ng i t s of f er  

of  a l and cessi on,  Congr ess coul d avoi d t he pr ospect  of  t he I ndi ans obt ai ni ng a wi ndf al l  by bei ng pai d 

t wi ce f or  t he l ar ds .  I d.  at  89 .  

125 .  

	

See i d at  92- 93 .  

126 .  

	

I d.  at  93- 94 .  

127 .  I d.  at  95- 96 .  Pr eempt i on st at ut es gave squat t er s and ot her s who i mpr oved l ands t he 

excl usi ve r i ght  t o pur chase l ands at  st at ut or y pr i ces ( 52, 00 an acr e i n t he case of  t he l ands at  i ssue) ,  but  

l i mi t ed t he amount  t hat  coul d be pur chased t o 160 acr es .  I d.  at  96 .  See gener al l y GEORGE CAMERON 

COGGI NS ET AL,  FEDERAL PUBLI C LAND AND RESOURCES LAW 75- 76 ( 5t h ed.  2002)  ( not i ng t hat  

Congr ess enact ed t went y- f our  speci al  pr eempt i on st at ut es,  cover i ng speci f i c geogr aphi c ar eas,  bet ween 

1790 and 1820 and t hat  i t  di d not  enact  a per manent  gener i c st at ut e aut hor i zi ng bot h pr ospect i ve and 

r et r oact i ve pr eempt i on unt i l  1841) .  

128 .  

	

The cour t  r epor t er  appar ent l y mi sspel l ed Wi l l i am McI nt osh' s name .  

129.  

	

Kades,  Hi st or y,  supr a not e 111,  at  97- 98 ( consi der i ng,  but  di scount i ng,  t he possi bi l i t y t hat  

McI nt osh engaged i n massi ve l and f r aud i n col l usi on wi t h t he Kaskaski a l and of f i ce) ;  Johnson v .  

M' I mosh,  21 U. S,  ( 8 Wheat )  543 ( 1823) .  

130 .  

	

Kades,  Hi st or y,  supr a not e l  I t ,  at  99 ( not i ng t hat  Thomas Johnson had been t he f i r st  

gover nor  of  t he St at e of  Mar yl and and a Supr eme Cour t  j ust i ce i n 1791- 92) .  

	

t ur per ,  who had 

successf ul l y ar gued f or  t he l and specul at or s i n Fl et cher  v,  Peck,  10 U. S .  ( 6 Cr unch)  87,  139 ( 1810)  

( hol di ng t hat  t he Cont r act  Cl ause bar r ed t he Geor gi a l egi sl at ur e f r om r esci ndi ng f r audul ent  gr ant s ;  see 
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appar ent l y saw t he wi l l  as an oppor t uni t y t o l i t i gat e t he compani es'  cl ai m,  

whi ch had f al l en on deaf  congr essi onal  ear s .  
131 However ,  as Pr of essor  

Kades has shown,  t her e was no act ual  case or  cont r over sy t o l i t i gat e an 

ej ect ment  cause of  act i on,  si nce t he Wabash Company l and cl ai ms i nher i t ed 

by Johnson and Gr aham wer e at  l east  f i f t y mi l es f r om t he cl osest  McI nt osh 

hol di ng .  
132 

The col l usi ve nat ur e o£ t he sui t  i s evi denced by t he f act  t hat  t he 

def endant  st i pul at ed t o t he er r oneous f act s,  wai ved hi s r i ght  t o f or ce t he 

pl ai nt i f f s t o post  an appeal  bond af t er  t hey l ost  bef or e t he f eder al  di st r i ct  

cour t  i n I l l i noi s,  and consent ed t o t he wr i t  of  er r or  t he pl ai nt i f f s f i l ed i n t he 

Supr eme Cour t  i n 1822 . 133 
The evi dence over whel mi ngl y suppor t s t he 

concl usi on t hat  bot h par t i es want ed t he Supr eme Cour t  t o r evi ew and 

f i nal l y set t l e t he l and cl ai ms t hat  Congr ess had consi st ent l y r ej ect ed f or  a 

quar t er - cent ur y .  
134 

I n Johnson,  t he nat ur e of  I ndi an t i t l e and t he st at e' s concur r ent  i nt er est  

wer e mor e squar el y at  i ssue t han i n Fl et cher  v.  Peck,  al t hough agai n no 

t r i bes or  i ndi vi dual  I ndi ans wer e bef or e t he Cour t .  Johnson and Gr aham,  

t he Wabash Company shar ehol der s,  wer e r epr esent ed not  onl y by Har per ,  

but  al so by Dani el  Webst er .  They ar gued t hat  t he Royal  Pr ocl amat i on of  

1763 coul d not  depr i ve t he I ndi ans of  t hei r  nat ur al  l aw r i ght  t o sel l  t hei r  

l ands,  ei t her  because t he I ndi ans wer e not  Br i t i sh subj ect s gover ned by t he 

pr ocl amat i on,  or  because t he pr ocl amat i on was a l egi sl at i ve act  r equi r i ng 

t he consent  of  Par l i ament .  
135 

They al so mai nt ai ned t hat  a 1779 Vi r gi ni a 

st at ut e t hat  pr ohi bi t ed pr i vat e pur chases of  I ndi an l ands coul d not ,  

consi st ent  wi t h t he Vi r gi ni a const i t ut i on,  t ake away t he pr i vat e,  vest ed 

supr a Par t  I I ) ,  had submi t t ed a memor i al  on t he compani es behal f  t o Congr ess i n 1810,  shor t l y af t er  he 

became an i nvest or .  Kades,  Hi st or y,  supr a not e 111,  at  92 & n . 48 .  

131 .  

	

Kades,  Hi st or y,  supr a not e 111,  at  99.  

132 .  Pr of essor  Kades suggest ed t hat  Johnson and Gr aham' s pr obl ems had t o do wi t h t he f act  

t hat  t hey i nher i t ed st ock i n t he Wabash Company,  but  t he onl y t r act  of  l and owned by McI nt osh whi ch 

conf l i ct ed wi t h t he j oi nt  compani es'  cl ai ms concer ned l and cl ai med by t he I l l i noi s Company .  I d.  at  99 

100 .  

	

Despi t e t he mer ger  of  t he t wo compani es,  t hey f ai l ed t o execut e deeds conveyi ng mut ual  

owner shi p i nt er est s t o each ot her .  Ther ef or e,  Johnson and Gr aham woul d have l acked st andi ng t o sue 

on t he conf l i ct  bet ween McI nt osh and t he I l l i noi s Company cl ai m.  I d.  

133 .  

	

I d,  at  100- 02 ( expl ai ni ng t hat  t he r equi r ement s of  an ej ect ment  cause of  act i on necessi t at ed 

t he cr eat i on by t he pl ai nt i f f s of  a f i ct i t i ous l essee) .  

134 .  See Johnson,  21 U. S .  at  562 ( not i ng t hat  t he j oi nt  compani es began pet i t i oni ng Congr ess i n 

1791 and cont i nued unt i l  1816) .  

135 .  Johnson,  21 U. S.  at  563- 64 .  The pr ecur sor s of  Johnson wer e t r aced by Hender son,  supr a 

not e 10,  at  96- 101 .  I n hi s ar t i cl e,  J .  Youngbl ood Hender son not ed,  i nt er  al i a,  t he si gni f i cance of  an 

1821 At t or ney Gener al ' s opi ni on t hat  t he Johnson opi ni on seemed t o adopt  wi t hout  at t r i but i on 

concer ni ng t he di st i nct  l and t enur e syst ems bet ween t he I ndi ans and t he set t l er s .  I d.  at  96 ( quot i ng 1 Up .  

At ' y Gen .  466- 67 ( 1821) ) .  
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pr oper t y r i ght s t hey possessed as shar ehol der s of  t he Wabash Company .  
136 

And,  f ur t her ,  t hey cont ended t hat  a si mi l ar  col oni al  st at ut e,  enact ed i n 1662,  

had ei t her  l apsed or  been r epeal ed .  
137 

On t he ot her  hand,  McI nt osh,  whose t i t l e t o t he l and was based on a 

conveyance of  a f eder al  pat ent ,  cl ai med t hat  t he I ndi ans l acked any nat ur al  

r i ght s t o t he l and because t hey wer e not  " i ndependent  communi t i es,  havi ng 

a per manent  pr oper t y i n t he soi l ,  capabl e of  al i enat i on t o pr i vat e 

i ndi vi dual s, "  but  wer e i nst ead " i n a st at e of  nat ur e,  and have never  been 

admi t t ed i nt o t he gener al  soci et y of  nat i ons . " 138 McI nt osh cl ai med t hat  

i nt er nat i onal  l aw had " uni f or ml y di sr egar ded t hei r  supposed r i ght "  t o l and 

t i t l e,  and t hat  " [ d] i scover y i s t he f oundat i on of  t i t l e,  [ whi ch]  over l ooks al l  

pr opr i et ar y r i ght s i n t he nat i ves . "
139 

Even i f  i nt er nat i onal  l aw consi der ed 

t he I ndi an t r i bes t o be an i ndependent  f or ei gn st at e ( whi ch McI nt osh di d not  

concede) ,  Johnson and Gr aham,  as gr ant ees of  t he I ndi ans,  woul d have onl y 

a t i t l e r ecogni zed by I ndi an l aw,  whi ch di d not  i ncl ude f ee t i t l e .  
140 

McI nt osh al so al l eged t hat  t he 1662 Vi r gi ni a col oni al  st at ut e f or bi ddi ng 

pr i vat e I ndi an l and pur chases had never  been r epeal ed,  and t he 1779 st at ut e 

was mer el y a r ecodi f l cat i on of  " what  had al ways been r egar ded as t he 

set t l ed l aw, "  whi ch hel d t hat  I ndi an t i t l e t o l and was " a mer e r i ght  of  

usuf r uct  and habi t at i on,  wi t hout  power  of  al i enat i on . " 141 Accor di ng t o t hi s 

vi ew,  t he l aw of  nat ur e,  whi ch measur ed pr oper t y r i ght s " by t he ext ent  of  

men' s want s,  and t hei r  capaci t y of  usi ng [ l and]  t o suppl y t hem, "  deni ed t hat  

I ndi ans possessed any " pr opr i et ar y i nt er est  i n t he vast  t r act s of  t er r i t or y 

whi ch t hey wander ed over " 142 McI nt osh f ur t her  mai nt ai ned t hat  under  t he 

136 .  Johnson,  21 U. S .  at  565 .  Johnson and Gr aham al so ar gued t hat  t he 1779 act  was 

subsequent l y r epeal ed by a st at ut or y r evi si on i n 1794.  I d.  at  565- 66.  

137 .  Kades,  Hi st or y,  supr a not e I l l ,  at  103 .  Thi s ar gument  i s not  cont ai ned i n t he case 

summar y pr epar ed by t he Cour t  r epor t er ,  Henr y Wheat on .  Wheat on,  t he Cour t ' s t hi r d r epor t er  ( 1816-

27) ,  has been cal l ed t he abl est  of  t he Cour t ' s r epor t er s .  OXFORD COMPANI ON TO THE SUPREME COURT 

OF THE UNI TED STATES 926 ( Ker mi t  L .  Hal l  ed . ,  1992) .  

138 .  

	

Johnson,  21 U. S.  at  567 .  I n Johnson,  Chi ef  Just i ce Mar shal l  went  on t o not e :  

Accor di ng t o ever y t heor y of  pr oper t y,  t he I ndi ans had no i ndi vi dual  r i ght s t o 

l and ;  nor  had t hey any col l ect i vel y,  or  i n t hei r  nat i onal  capaci t y ;  f or  t he l ands 

occupi ed by each t r i be wer e not  used by t hem i n such a manner  as t o pr event  t hei r  

bei ng appr opr i at ed by a peopl e of  cul t i vat or s .  

I d.  at  570 .  

139 .  

	

I d.  at  567 .  

140.  

	

I d.  at  568 ( " The l aw of  ever y domi ni on af f ect s al l  per sons and pr oper t y si t uat e wi t hi n i t ;  

and t he I ndi ans never  had any i dea of  i ndi vi dual  pr oper t y i n l ands . " )  

141 .  

	

I d.  at  569.  

142 .  I d.  at 569- 70 .  
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" Fi r st  pr i nci pl e i n col oni al  l aw .  .  .  al l  t i t l es must  be der i ved f r om t he 

cr own. " 143 

Chi ef  Just i ce Mar shal l ,  wr i t i ng f or  a unani mous Cour t ,  accept ed 

nei t her  t he pl ai nt i f f s'  nor  t he def endant ' s ar gument s .  He per cei ved t he 

i ssue of  t he case t o be a nar r ow one :  whet her  t he I ndi ans had t he aut hor i t y 

t o sel l  l and t o pr i vat e i ndi vi dual s .  
144 

To r esol ve t hi s quest i on,  he r ef used t o 

l ook excl usi vel y at  nat ur al  l aw " pr i nci pl es of  abst r act  j ust i ce, "  whi ch 

gover ned t he r i ght s of  t he i nhabi t ant s of  ci vi l i zed nat i ons . " '  Nor  woul d he 

deci de " whet her  agr i cul t ur i st s,  mer chant s,  and manuf act ur er s,  have a r i ght ,  

on abst r act  pr i nci pl es,  t o expel  hunt er s f r om t he t er r i t or y t hey possess . "  
146 

I nst ead,  he concl uded t hat  t he case t ur ned on " pr i nci pl es . . .  whi ch our  own 

gover nment  has adopt ed i n t he par t i cul ar  case,  and gi ven us as t he r ul e f or  

our  deci si on . zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
� 147 

I n shor t ,  Just i ce Mar shal l  i gnor ed pr i nci pl es of  nat ur al  l aw 

and based hi s deci si on on what  he per cei ved t o be t he pr evai l i ng pr act i ce 

wi t h r espect  t o I ndi an l and r i ght s 148- what  he t er med " t he act ual  st at e of  

t hi ngs . " 149 

Mar shal l  agr eed wi t h McI nt osh t hat  t he pr evai l i ng pr act i ce was 

gr ounded i n t he doct r i ne of  di scover y,  but  he di d not  agr ee t hat  t hi s doct r i ne 

r ecogni zed no nat i ve l and r i ght s . " '  He al so agr eed wi t h McI nt osh t hat  t he 

1779 Vi r gi ni a st at ut e was si mpl y a codi f i cat i on of  t he pr e- exi si t i ng 

143 .  

	

I d at  570.  The not i on t hat  al l  val i d l and gr ant s had t o t r ace t hei r  or i gi n t o a r oyal  gr ant  was 

a pr oduct  of  f eudal  t hi nki ng,  whi ch r epl aced t he ear l i er  common l aw not i on- gr ounded on Roman i deas 

of  nat ur al  l aw- t hat  si mpl e possessi on was t he basi s of  t i t l e .  

	

I n t he wor ds of  one comment at or ,  t hi s 

t r ansf or mat i on was based on " t or t uous l ogi c. "  Bennet t ,  supr a not e 37,  at  619 .  

144,  Johnson,  21 U. S .  at  572 ( " The i nqui r y,  t her ef or e,  i s,  i n a gr eat  measur e,  conf i ned t o t he 

power  of  I ndi ans t o gi ve,  and of  pr i vat e i ndi vi dual s t o r ecei ve,  a t i t l e whi ch can be sust ai ned i n t he 

Cour t s of  t hi s count r y . " ) .  

145 .  I d.  

146 .  

	

I d.  at  588 .  

147 .  

	

I d.  at  572 .  

148 .  

	

Her e,  I  agr ee wi t h Pr of essor  Kades,  al t hough I  bel i eve t hat  what  Mar shal l  t hought  he was 

doi ng was i nt er pr et i ng t he common l aw doct r i ne of  di scover y,  not  endor si ng t he concept  of  st at ut or y 

cust om.  Kades,  Hi st or y,  supr a not e 111,  at  107- 10 .  However ,  cer t ai nl y t he common l aw pr i nci pl e he 

was pr onounci ng was i nf l uenced by,  and consi st ent  wi t h,  a l ong hi st or y of  st at ut or y r est r i ct i ons on 

pr i vat e pur chases of  I ndi an t i t l e .  

149.  Johnson,  21 U. S,  at  591 ( not i ng t hat  t he di scover y doct r i ne,  as i nt er pr et ed by t he Cour t ,  

was " adapt ed t o t he act ual  st at e of  t hi ngs" ) ;  see i nf r a t ext  accompanyi ng not e 175 ( not i ng t hat  t he 

r est r ai nt  on al i enat i on i mposed on I ndi an t i t l e was " adapt ed t o t he act ual  condi t i on"  of  t he I ndi ans and 

t he col oni zer s) ;  see al so i nf r a not e 252 ( r ef er r i ng t o t he f eder al  Ai r y of  pr ot ect i on due t o t he " act ual  st at e 

of  t hi ngs" ) .  Pr of essor  Fr i ckey has suggest ed t hat  " [ cl ol oni al i sm,  Johnson seemed t o say,  r ai ses al most  

excl usi vel y nonj ust i ci abl e,  nor mat i ve quest i ons beyond j udi ci al  aut hor i t y and compet ence . "  Fr i ckey,  

Mar shal l i ng,  supr a not e 25,  at  389 ( emphasi s r emoved) .  

150 .  Compar e supr a not es 138- 139 and accompanyi ng t ext  ( not i ng McI nt osh' s ar gument  

concer ni ng t he nat i ves'  l ack of  pr opr i et ar y r i ght s) ,  wi t h Johnson,  21 U. S .  at  574 ( expl ai ni ng t hat  nat i ves'  

r i ght s wer e not  ent i r el y di sr egar ded,  bi t  r at her ,  i mpai r ed by di scover y) .  
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di scover y r ul e,  and t her ef or e t he st at ut e t ook no vest ed pr oper t y r i ght s . " '  

Johnson and Gr aham' s cont ent i on t hat  t he Royal  Pr ocl amat i on was 

i nef f ect i ve or  unl awf ul  was r ej ect ed;  Mar shal l  uphel d t he ban on pr i vat e 

pur chases of  I ndi an l ands i n t he West .  
112 The Chi ef  Just i ce al so endor sed 

Mci nt osh' s vi ew t hat  what ever  r i ght s Johnson and Gr aham obt ai ned f r om 

t he I ndi ans wer e per haps pr ot ect ed by I ndi an l aw,  but  t hose r i ght s wer e not  

cogni zabl e i n t he " Cour t s of  t he Uni t ed St at es! " "  The r esul t  val i dat ed 

McI nt osh' s cl ai m t hat  al l  f r eel y al i enabl e t i t l es or i gi nat ed i n t he 

gover nment .  
154 

The hear t  of  t he opi ni on concer ned t he Chi ef  Just i ce' s i nt er pr et at i on of  

t he di scover y doct r i ne .  Accor di ng t o Mar shal l ,  di scover y gave t he 

di scover i ng nat i on l and " t i t l e, "  whi ch " mi ght  be consummat ed by 

possessi on . "  
155 

	

What  he meant  by " t i t l e, "  however ,  i s har dl y cl ear .  
151 

Di scover y oper at ed t o al l ocat e r i ght s among di scover er s by gi vi ng t he f i r st  

di scover i ng Eur opean nat i on t he r i ght  t o excl ude ot her  Eur opean nat i ons .  

Mar shal l  cl ai med t hat  al l  t he Eur opean power s agr eed t o t hi s pr i nci pl e . 157 

151 .  

	

See supr a not e 141 and accompanyi ng t ext .  

152 .  

	

Johnson,  21 U. S .  at  594 ( " The pr ocl amat i on i ssued by t he Ki ng of  Gr eat  Br i t ai n,  i n 1763,  

has been consi der ed,  and,  we t hi nk,  wi t h r eason,  as const i t ut i ng an addi t i onal  obj ect i on t o t he t i t l e of  t he 

pl ai nt i f f s . " ) ;  see al so i d,  at  597 ( not i ng t hat  " [ t ] he aut hor i t y of  t hi s pr ocl amat i on,  so f ar  as i t  r espect ed 

t hi s cont i nent ,  has never  been deni ed,  and t he t i t l es i t  gave t o l ands have al ways been sust ai ned i n our  

Cour t s, "  and l i mi t i ng t he hol di ng i n Campbel l  v_ Hal l ,  98 Eng .  Rep_ 1045 ( 1774) ,  whi ch Johnson and 

Gr aham ar gued r ecogni zed pr i vat e l and pur chases f r om nat i ves of  t he East  I ndi es) .  

153 .  

	

Johnson,  21 U. S .  at  593 .  Pr i vat e pur chaser s of  I ndi an l ands have 

a t i t l e dependent  on [ I ndi an]  l aws . . . .  Cour t s of  t he Uni t ed St at es cannot  

i nt er pose f or  t he pr ot ect i on of  [ I ndi an]  t i t l e .  The per son who pur chases l ands 

f r om t he I ndi ans . . .  hol ds t hei r  t i t l e under  t hei r  pr ot ect i on,  and subj ect  t o t hei r  

l aws .  I f  [ t he I ndi ans]  annul  t he gr ant ,  we know of  no t r i bunal  whi ch can r evi se 

and set  asi de t he pr oceedi ng.  

i d. ;  see al so i d.  at  589 ( " I t  i s not  f or  t he Cour t s of  t hi s count r y t o quest i on t he val i di t y of  [ gover nment -

der i ved]  t i t l e,  or  t o sust ai n one whi ch i s i ncompat i bl e wi t h i t " ) .  

154,  

	

See supr a not e 143 and accompanyi ng t ext .  

155 .  

	

Johnson,  21 U. S .  at  573 .  

156 .  

	

Lat er ,  i n Wor cest er ,  di scussed i nf r a Par t  I V,  Mar shal l  woul d st at e t hat  t he onl y t i t l e t hat  t he 

Ki ng of  Engl and' s col oni al  char t er s coul d convey was " t he excl usi ve r i ght  of  pur chasi ng such l ands as 

t he nat i ves wer e wi l l i ng t o sel l . "  Wor cest er  v .  Geor gi a,  31 U. S .  ( 6 Pet . )  515,  545 ( 1832) .  

157 .  

	

Johnson,  21 U. S .  at 573 .  

[ A] s [ t he Eur opean nat i ons]  wer e al l  i n pur sui t  of  near l y t he same obj ect ,  i t  was 

necessar y,  i n or der  t o avoi d conf l i ct i ng set t l ement s,  and consequent  war  wi t h each 

ot her ,  t o est abl i sh a pr i nci pl e,  whi ch al l  shoul d acknowl edge as t he l aw by whi ch 

t he r i ght  of  acqui si t i on,  whi ch t hey al l  asser t ed,  shoul d be r egul at ed as bet ween 

t hemsel ves .  Thi s pr i nci pl e was,  t hat  di scover y gave t i t l e t o t he gover nment  by 

whose subj ect s,  or  by whose aut hor i t y,  i t  was made,  agai nst  al l  ot her  Eur opean 

gover nment s . . . .  
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Thi s excl usi onar y r i ght  r an onl y agai nst  ot her  Eur opean di scover er s and di d 

not  equi p di scover er s t o oust  t he nat i ves .  

On t he cont r ar y,  Mar shal l  cl ai med t hat  under  t he di scover y doct r i ne,  al l  

Eur opean nat i ons,  i ncl udi ng t he Br i t i sh and t hei r  successor s i n t he Uni t ed 

St at es,  " r espect ed t he r i ght  of  t he nat i ves,  as occupant s, "  but  " asser t ed t he 

ul t i mat e domi ni on"  over  I ndi an I ands . 158 Thi s meant  t hat  t he Uni t ed St at es 

had t he " power  t o gr ant  t he soi l ,  whi l e yet  i n possessi on of  t he nat i ves, "
159 

as Geor gi a had done i n Fl et cher  v.  Peck l b°  The ef f ect  of  such a 

conveyance gave " a t i t l e t o t he gr ant ees,  subj ect  onl y t o t he I ndi an r i ght  of  

occupancy . " 161 

Her e i s wher e t he Chi ef  Just i ce conf used hi s pr oper t y concept s .  

Feder al  gr ant ees of  I ndi an t i t l e l ands r ecei ved onl y a f ut ur e i nt er est ,  whi ch 

woul d not  become possessor y unt i l  t he f eder al  gover nment  exer ci sed i t s 

r i ght  of  pr eempt i on.  Such an i nt er est  i s commonl y known as an execut or y 

i nt er est .  
162 

Accor di ng t o t he Rest at ement  of  Pr oper t y,  " exeeut or y i nt er est s 

vest  an est at e i n t he hol der  of  t he i nt er est  [ e . g . ,  t he f eder al  gr ant ees]  upon 

t he happeni ng of  a condi t i on or  event  [ e . g . ,  exer ci se of  pr eempt i on] .  Unt i l  

such happeni ng,  t hey ar e non- vest ed f ut ur e i nt er est s . "
163 

Thi s i s a ki nd of  

" t i t l e, "  but  i t  i s har dl y a f ee si mpl e t i t l e .  Si mi l ar l y,  t he " par amount  t i t l e"  

t hat  Mar shal l  cl ai med t he Eur opeans acqui r ed was a f ut ur e i nt er est ,  an 

i nchoat e t i t l e t hat  r equi r ed ot her  act i on t o be per f ect ed .  I n shor t ,  t he 

di scover y doct r i ne cr eat ed a ki nd of  spl i t  est at e,  l eavi ng t he I ndi ans wi t h a 

pr esent  est at e t hat  Mar shal l  cal l ed occupancy t i t l e and gi vi ng t he di scover er  

a f ut ur e i nt er est :  a r i ght  of  pr eempt i on i n I ndi an l ands .  
164 

The di scover y doct r i ne,  whi ch Mar shal l  at  one poi nt  l abel ed an 

" ext r avagant  and absur d i dea, "  di mi ni shed,  but  di d not  di sr egar d t he 

nat i ves'  nat ur al  l aw r i ght s .  
165 

	

They l ost  t he r i ght  t o f r eel y al i enat e t hei r  

l ands and al so t he r i ght  t o gover n t hemsel ves as i ndependent  nat i ons .  As 

Mar shal l  expl ai ned :  

158 .  

	

I d,  at  574 .  

159.  I d.  

160 .  

	

Fl et cher  v .  Peck,  10 U. S,  ( 6 Cr aneh)  87,  88 ( 1810) .  

161 .  Johnson,  21 U, S .  at  574.  Mar shal l  mai nt ai ned t hat  Spai n,  Fr ance,  Por t ugal ,  Hol l and,  and 

Engl and al l  based t hei r  t er r i t or i al  cl ai ms i n t he New Wor l d on t he di scover y doct r i ne .  I d.  at  574- 79 .  

But  see i nf r a not e 198 and accompanyi ng t ext ,  i ndi cat i ng t hat  t he di scover y doct r i ne was no l onger  

bei ng used cont empor aneousl y wi t h t he Johnson deci si on.  

162 .  See RESTATEMENT OF PROPERTY:  FUTURE I NTERESTS PARTS I  & 2,  supr a not e 108,  § 158 ;  

PO W ELL ON REAL PROPERTY,  Supr a not e 108,  § 20 . 05 .  

163 .  PO WELL ON REAL PROPERTY,  Supr a not e 108,  § 20, 05[ 2] .  

164 .  

	

Johnson,  21 U. S .  at  592 ( " The absol ut e ul t i mat e t i t l e has been consi der ed as acqui r ed by 

di scover y,  subj ect  onl y t o t he I ndi an t i t l e of  occupancy,  whi ch t i t l e t he di scover er s possessed t he 

excl usi ve r i ght  of  xqui r i ng" ) .  

165 .  

	

Wor cest er  v .  Geor gi a,  31 U, S.  ( 6 Pet . )  515,  544 ( 1832) .  
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[ T] he r i ght s of  t he or i gi nal  i nhabi t ant s wer e,  i n no i nst ance,  

ent i r el y di sr egar ded ;  but  wer e necessar i l y,  t o a consi der abl e 

ext ent ,  i mpai r ed . . . .  [ T] hei r  r i ght s t o compl et e sover ei gnt y,  as 

i ndependent  nat i ons,  wer e necessar i l y di mi ni shed,  and t hei r  

power  t o di spose of  t he soi l  at  t hei r  own wi l l ,  t o whomsoever  

t hey pl eased,  was deni ed by t he or i gi nal  f undament al  pr i nci pl e,  

t hat  di scover y gave excl usi ve t i t l e t o t hose who made i t .  166 

Thus,  t he di scover y doct r i ne i mposed a r est r ai nt  on t he I ndi ans'  r i ght  t o 

convey t hei r  l ands and some l ar gel y undef i ned r est r i ct i ons on t hei r  abi l i t y 

t o gover n .  The l at t er  woul d not  be cl ar i f i ed unt i l  t he Cher okee cases,  

di scussed bel ow.  
167 

But  t he scope of  t he f or mer - a r est r ai nt  on t he I ndi ans'  

r i ght  t o convey t hei r  l ands- was cr i t i cal  t o t he out come i n Johnson.  

The det er mi nat i on t hat  t he di scover y doct r i ne i mposed a r est r ai nt  on 

t he I ndi ans'  r i ght s of  al i enat i on l ed t he Cour t  t o r ul e agai nst  Johnson and 

Gr aham,  as t he Cour t  concl uded t hat  t he I ndi ans coul d not  convey a f ee 

si mpl e t i t l e t o t he Wabash Company .  
168 

	

I ndi an t i t l e was t echni cal l y 

al i enabl e,  but  onl y t o t he gover nment ,  whi ch al one coul d ext i ngui sh I ndi an 

t i t l e . 161 Consequent l y,  al l  t he Wabash Company obt ai ned f r om t he chi ef s 

was what  Mar shal l  t er med t hei r  r i ght  of  occupancy,  whi ch was t er mi nabl e 

by t he subsequent  conveyance f r om t he chi ef s t o t he gover nment . " '  

Mar shal l ' s l abel i ng of  t he I ndi ans'  pr opr i et ar y i nt er est  as " occupancy"  

t i t l e t ur ned out  t o be a t r agi c choi ce of  wor ds .  
171 

Subsequent  Supr eme 

Cour t s have r el i ed on t hi s char act er i zat i on t o mar gi nal i ze nat i ve pr oper t y 

166.  

	

Johnson,  21 U. S .  at  574,  

167 .  See i nf r a Par t  I V.  

168 .  

	

Johnson,  21 U. S,  at  591 .  

169 .  Mar shal l  i ndi cat ed t hat  t he nat i ves wer e " i ncapabl e of  t r ansf er r i ng t he absol ut e t i t l e t o 

ot her s . "  I d.  He di d suggest ,  however ,  t hat  t he I ndi ans had t he aut hor i t y t o t r ansf er  t hei r  possessor y 

i nt er est  by sal e t o non- I ndi ans .  I d.  at  593 ( " The per son who pur chases l ands f r om I ndi ans,  wi t hi n t hei r  

t er r i t or y,  i ncor por at es hi msel f  wi t h t hem,  so f ar  as r espect s t he pr oper t y pur chased ;  hol ds t hei r  t i t l e 

under  t hei r  pr ot ect i on,  and subj ect  t o t hei r  l aws . " ) .  Pr of essor  Bal l  has not ed t hat  t hi s means t hat  I ndi an 

t i t l e i s i n f act  al i enabl e,  al t hough not  ver y val uabl e .  Bal l ,  Const i t ut i on,  supr a not e 10,  at  25- 26 .  Under  

t hi s vi ew,  what  t he Wabash Company obt ai ned was what ever  pr oper t y i nt er est  t r bal  l aw r ecogni zed .  

170,  When t he t r eat y bet ween t he Uni t ed St at es and t he t r i be ext i ngui shed t he company' s r i ght s 

t hr ough a l and cessi on f r om t he t r i be t o t he f eder al  gover nment ,  t he onl y r emedy t he company' s 

shar ehol der s had was under  t r i bal  l aw,  si nce under  U. S .  l aw t hose r i ght s wer e val i dl y ext i ngui shed as a 

r esul t  of  t he cessi on.  I n Johnson,  Mar shal l  acknowl edged t hat  t he I ndi ans " had an unquest i onabl e r i ght  

t o annul  any gr ant  t hey had made t o Amer i can ci t i zens . "  Johnson,  21 U. S .  at  594 .  Thi s seems t o be 

what  t hey di d by subsequent l y cedi ng t he l and t o t he Uni t ed St at es .  

171 .  

	

See i d at  563 ( not i ng t hat  t he t r i bes'  " t i t l e by occupancy i s t o be r espect ed" ) ,  574 ( " These 

gr ant s have been under st ood by al l ,  t o convey a t i t l e t o t he gr ant ees,  subj ect  onl y t o t he I ndi an r i ght  of  

occupancy . " ) .  
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r i ght s, '  
12 

wher e,  i n f act ,  hi s opi ni on was qui t e pr ot ect i ve of  t hei r  pr oper t y 

r i ght s .  The onl y st i ck i n t he pr oper t y bundl e of  r i ght s t hey l ost  as a r esul t  of  

t he deci si on was t he r i ght  of  f r ee al i enat i on .  They r et ai ned al l  of  t he ot her  

st i cks .  Mar shal l  cl ear l y st at ed t hat  t hey r et ai ned f ul l  r i ght s of  possessi on 

and use,  
173 and he i ndi cat ed t hat  t hei r  possessi on coul d def eat  an act i on i n 

ej ect ment .
174 

Not hi ng i n t he deci si on i ndi cat ed t hat  t he t r i bes woul d not  

r et ai n devel opment  r i ght s as wel l .  The l oss of  t he r i ght  of  f r ee al i enat i on 

was,  i n Mar shal l ' s wor ds,  " i ndi spensabl e t o t hat  syst em [ of  l and t i t l es]  

under  whi ch t he count r y has been set t l ed,  and .  .  .  adapt ed t o t he act ual  

condi t i on of  t he t wo peopl e[ s] . " 175 The r eason why t he r est r ai nt  on I ndi an 

al i enat i on was " i ndi spensabl e"  had t o do wi t h concer ns over  nat i onal  

secur i t y :  t he gover nment ' s r i ght  of  pr eempt i on was necessar y t o pr event  t he 

I ndi ans f r om sel l i ng t hei r  l and t o ci t i zens of  host i l e count r i es,  a 

consi der abl e concer n al ong t he Nor t h Amer i can f r ont i er  when t he Br i t i sh 

Cr own pr omul gat ed t he Royal  Pr ocl amat i on i n 1763,  whi ch t he Johnson 

deci si on uphel d . 176 As a subsequent  Supr eme Cour t  i nt er pr et ed t he Johnson 

deci si on,  t he r i ght  of  f r ee al i enat i on " was i nher ent l y l ost  t o t he over r i di ng 

sover ei gnt y of  t he Uni t ed St at es"  
177 

I n shor t ,  t he sover ei gnt y i nt er est  t hat  

caused t he l oss of  t he r i ght  of  f r ee al i enat i on was i n f act  a nat i onal  secur i t y 

concer n .  

The nat ur e of  t he r et ai ned I ndi an pr opr i et ar y i nt er est  under  t he 

di scover y doct r i ne has been mi sunder st ood over  t he year s .  The l anguage of  

t he opi ni on r epeat edl y r ef er r ed t o t he r et ai ned nat i ve pr opr i et ar y r i ght s as 

mer e " occupancy, " 178 and t he pr onouncement  t hat  t he gover nment  

possessed " ul t i mat e t i t l e"  or  " sei si n i n f ee, "  
179 

i s at  odds wi t h t he act ual  

pr opr i et ar y i nt er est s hel d by t he I ndi ans and t he gover nment .  The I ndi ans 

r et ai ned f ul l  pr esent  r i ght s of  possessi on,  use,  and devel opment ,  whi l e 

bei ng bur dened wi t h a par t i al  r est r ai nt  on al i enat i on . l 80 Tr ue,  t he r est r ai nt  

on al i enat i on was r at her  sever e,  al l owi ng t he nat i ves t o sel l  al i enabl e t i t l e 

172 .  

	

See,  e. g. ,  Tee- Hi t - Ton I ndi ans v_ Uni t ed St at es,  348 U. S .  272,  285 ( 1955)  ( ci t i ng Johnson 

t o concl ude t hat  " t he t aki ng by t he Uni t ed St at es of  unr ecogni zed I ndi an t i t l e i s not  compensabl e under  

t he Fi f t h Amendmenf ' ) .  

173 .  

	

Johnson,  21 U. S .  at  574 C' [ The I ndi ans]  wer e admi t t ed t o be t he r i ght f ul  occupant s of  t he 

soi l ,  wi t h a l egal  as wel l  as j ust  cl ai m t o r et ai n possessi on of  i t ,  and t o use i t  accor di ng t o t hei r  own 

di scr et i on . " ) .  

174 .  

	

I d.  at  592;  see al so i d at  591 ( not i ng t hat  t he gover nment  owes hol der s of  I ndi an t i t l e 

pr ot ect i on of  t he possessi on of  t hei r  l ands) .  

175 .  

	

I d at  591- 92.  

176,  

	

I d.  a t  594- 97 .  

177 .  

	

Ol i phant  v .  Suquami sh I ndi an Tr i be,  435 U. S .  191,  209 ( 1978) .  

178 .  

	

Johnson,  21 U. S .  at  574,  585,  587,  591- 92 .  

179 .  

	

I d.  at  574 ( " ul t i mat e domi ni on" ) ,  592 ( ` sei si n i n f ee" ) ,  603 ( " ul t i mat e t i t l e" ) .  

180 .  See t ext  accompanyi ng supr a not es 172- 77 .  
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onl y t o t he f eder al  gover nment .  But  t he gover nment  ( and i t s gr ant ees)  had 

onl y a r i ght  of  pr eempt i on,  a mer e f ut ur e i nt er est ,  and i t  owed t he I ndi ans a 

dut y of  pr ot ect i on concer ni ng t hei r  pr esent  i nt er est . " '  Ther ef or e,  r ef er r i ng 

t o t he gover nment ' s i nt er est  as " sei si n i n f ee"  was har dl y consi st ent  wi t h 

Chi ef  Just i ce Mar shal l ' s pr of essed at t achment  t o t he " act ual  st at e of  

t hi ngs, "  at  l east  i n t er ms of  t he act ual  st i cks i n t he pr oper t y bundl e of  r i ght s 

hel d by t he I ndi ans and t he govemment . l 82 A bet t er  descr i pt i on woul d have 

been t o l abel  t he I ndi ans'  pr oper t y i nt er est  as a f ee si mpl e subj ect  t o t he 

gover nment ' s r i ght  of  pr eempt i on .  
183 Such f ees l ong have been r ecogni zed 

i n Angl o- Amer i can l aw.  
184 

Unf or t unat el y,  Mar shal l  di d not  descr i be t he 

nat i ve pr opr i et ar y i nt er est  i n t hese t er ms .  Had he done so,  t he wor st  

i nt er pr et at i ons of  t he Johnson opi ni on mi ght  have been avoi ded . " '  

181 .  

	

Fl et cher  v .  Peck 10 U. S .  ( 6 Cr unch)  87,  124 ( 1810) .  

182 .  Mar shal l  anal ogi zed t he I ndi an occupancy i nt er est  t o a " l ease f or  year s, "  Johnson,  21 U. S .  

at  592,  but  t er ms f or  year s r equi r e a gr ant  f r om a l andl or d t o t he t enant  f or  a f i xed or  comput abl e per i od 

of  t i me .  See RESTATEMENT ( SECOND)  OF PROPERTY:  LANDLORD AND TENANT § 1 . 4 ( 1977)  ( st at i ng 

t hat  " t o]  l andl or d- t enant  r el at i onshi p may be cr eat ed t o endur e f or  any f i xed or  comput abl e per i od of  

t i me. " ) _ Ther e of  cour se was no gr ant  at t endant  t o di scover y and no f i xed or  comput abl e per i od of  t i me 

by whi ch t he gover nment  had t o exer ci se i t s r i ght  of  pr eempt i on .  I n t act ,  t he gover nment  di d not  do so 

i n some cases unt i l  a cent ur y and a hal f  af t er  t he Johnson opi ni on .  See,  e . g. ,  Al aska Nat i ve Cl ai ms 

Set t l ement  Act  of  1971,  Pub.  L .  No,  92- 203,  §§ 2( a) ,  4( a) ,  85 St ar .  688,  688- 89 ( codi f i ed as amended at  

43 U. S. C.  §§ 1601- 1629h ( 2000) )  ( st at i ng t hat  t her e " i s an i mmedi at e need f or  a f ai r  and j ust  set t l ement  

of  al l  cl ai ms by Nat i ves and Nat i ve gr oups of  Al aska" )  

183 .  Pr of essor  Wi l ki ns l ar gel y agr ees,  al t hough he does not  cl ear l y acknowl edge t he sever e 

r est r ai nt  on al i enat i on i mposed on t hi s f ee .  Wi l ki ns,  supr a not e 12,  at  314 ( " [ I ] f  I ndi ans hel d t hei r  l ands 

wi t h a sacr ed t i t l e,  compar abl e t o f ee- si mpl e,  t hen t hey must  al so possess t he power  t o sel l  t hose 

l ands . " ) .  

	

I n mai nt ai ni ng t he posi t i on t hat  I ndi an t i t l e was a f ee si mpl e wi t h a par t i al  r est r ai nt  on 

al i enat i on and subj ect  t o t he gover nment ' s excl usi ve pr eempt or y r i ght ,  1 di sagr ee wi t h most  ot her  

comment at or s,  such as Pr of essor  Kades,  who descr i bes t he r i ght  of  gover nment  pur chaser s of  l ands i n 

I ndi an possessi on as bei ng " ` subj ect  onl y t o t he I ndi an r i ght  of  occupancy, '  but  ot her wi se .  .  .  a f ul l  f ee 

i nt er est "  Kades,  Hi st or y,  supr a not e 111,  at  75 ( quot i ng Johnson,  21 U. S .  at  574) ;  see al so t he 

di sagr eement  wi t h my casebook co- aut hor  concer ni ng t he char act er i zat i on of  I ndi an t i t l e .  

	

JUDI TH V.  

ROYSTER & MI CHAEL C.  BLUMM,  NATI VE AMERI CAN NATURAL RESOURCES LAW:  TEACHER' S 

MANUAL 42 ( 2002)  ( Royst er  mai nt ai ni ng t hat Johnson est abl i shed " a f or m of  ` t i t l e'  i n t he Uni t ed St at es,  

l eavi ng t he t r i bes wi t h somet hi ng l ess . " ) .  

	

A pr oper t y t i t l e wi t hout  r i ght s of  possessi on,  use,  and 

devel opment  unt i l  t he gover nment  act s on i t s r i ght  of  pr eempt i on i s a f ut ur e i nt er est ,  not  a pr esent  

i nt er est .  Not  qual i f yi ng t he non- I ndi an pr oper t y i nt er est  i n t hi s manner  seems t o encour age t he ki nd of  

mi sunder st andi ngs or  mi sr epr esent at i ons t hat  pr oduced t he unf or t unat e r esul t s i n l at er  cases .  See cases 

ci t ed supr a not es 15- 16.  

184 .  See supr a not e 109 and accompanyi ng t ext .  

185 .  See,  e . g. ,  Mi l ner  S.  Bal l ,  John Mar shal l  and I ndi an Nat i ons i n t he Begi nni ng and Now,  33 

J .  MARSHALL L .  REV.  1183,  1189- 90 ( 2000)  ( pr of essi ng ast oni shment  at  t he way Johnson was 

i nt er pr et ed by subsequent  Supr eme Cour t s i n Tee- f l i t - Ton I ndi ans v .  Uni t ed St at es,  348 U. S.  272 

( 1955) ,  and Ol i phant  v .  Suquami sh I ndi an Tr i be,  435 U. S .  191 ( 1978) ,  and r ef er r i ng t o t he Cour t ' s 

i nt er pr et at i ons as " per f or mat i ve ut t er ance' ' ) ;  Bal l ,  Const i t ut i on,  supr a not e 10,  at  25- 26 ( cr i t i ci zi ng 

subsequent  i nt er pr et at i ons of  Johnson ) ;  Nel l  Jessup Newt on,  At  t he Whi m of  t he Sover ei gn:  Abor i gi nal  

Ti t l e Reconsi der ed,  31 HASTI Nas L. J .  1215,  1244 ( 1980)  [ her ei naf t er  Newt on,  Whi m of  t he Sover ei gn]  
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Mar shal l  l ooked t o t he pr act i ce of  col oni al  char t er s and pr i or  t r eat i es t o 

concl ude t hat  t he excl usi ve power  t o ext i ngui sh I ndi an t i t l e l ay " i n t hat  

gover nment  whi ch mi ght  const i t ut i onal l y exer ci se i t . "  
116 

	

Ci t i ng t he 1779 

Vi r gi ni a st at ut e,  whi ch asser t ed t hat  t he st at e possessed an " excl usi ve r i ght  

of  pr e- empt i on"  of  I ndi an t i t l e wi t hi n t he l ands descr i bed i n t he st at e' s 

char t er ,  Mar shal l  decl ar ed t hat  t hi s l egi sl at i on was j ust  evi dence " of  t he 

br oad pr i nci pl e whi ch had al ways been mai nt ai ned,  t hat  t he excl usi ve r i ght  

t o pur chase f r om t he I ndi ans r esi ded i n t he gover nment . "
187 

Thus,  even 

t hough t he conveyances at  i ssue i n Johnson ant edat ed t he st at ut e,  t her e was 

no t aki ng of  any of  Johnson and Gr aham' s pr oper t y r i ght s :  Mar shal l  woul d 

not  at t r i but e t o t he Vi r gi ni a st at ut e " t he power  of  annul l i ng vest ed 

r i ght s . " '  
88 

Chi ef  Just i ce Mar shal l  made no ment i on of  t he I ndi an Commer ce 

Cl ause,  whi ch aut hor i zed f eder al  cont r ol  of  I ndi an af f ai r s i n 1787, 189 or  t he 

Tr ade and I nt er cour se Act ,  whi ch f eder al i zed I ndi an af f ai r s i n 1790 . " '  

Si nce t he l and pur chases at  i ssue t ook pl ace l ong bef or e ei t her  t he 

Const i t ut i on or  t he st at ut e,  nei t her  woul d necessar i l y gover n t hose 

pur chases . l 91 However ,  Mar shal l  const r ued t he common l aw t o pr oduce t he 

same r esul t  t hat  t he appl i cat i on of  t hose pr ovi si ons woul d have achi eved i f  

t hey had appl i ed .  Li ke t he Vi r gi ni a st at ut e,  t hey appar ent l y mer el y codi f i ed 

pr e- exi st i ng common l aw,  whi ch was t hat  onl y t he gover nment  coul d 

ext i ngui sh I ndi an t i t l e .  Mar shal l  di d not  cl ear l y r esol ve,  at  l east  not  i n t hi s 

case,  whi ch gover nment  possessed t he ext i ngui shment  aut hor i t y,  t he f eder al  

gover nment  or  t he st at es .  He mer el y st at ed t hat  " ei t her  t he Uni t ed St at es,  or  

t he sever al  St at es .  .  .  [ had]  t he excl usi ve power  t o ext i ngui sh [ I ndi an 

t i t l e] . "  
192 

The l ands at  i ssue i n t he case wer e par t  of  Vi r gi ni a' s west er n l and 

cl ai ms,  whi ch i t  ceded t o t he Uni t ed St at es i n 1783 and,  at  l east  f or  t hese 

l ands,  t he Chi ef  Just i ce concl uded t hat  " t he excl usi ve r i ght  of  t he Uni t ed 

St at es t o ext i ngui sh [ I ndi an]  t i t l e and,  t o gr ant  t he soi l ,  has never ,  we 

bel i eve,  been doubt ed.  " 193 Whet her  t hat  f eder al  power  woul d ext end t o 

l ands wi t hi n r ecogni zed st at e boundar i es was l ef t  f or  anot her  case t o deci de .  

( asser t i ng t hat  " l t l he onl y sover ei gn act  t hat  can be sai d t o have conquer ed t he Al aska nat i ve was t he 

Tee- I t i t - Ton opi ni on i t sel f ' ) .  

186 .  

	

Johnson,  21 U. S .  at  585 .  

187 .  I d.  

188 .  I d.  Al l  Johnson and Gr aham acqui r ed wer e pr opr i et ar y r i ght s cogni zabl e i n I ndi an cour t s,  

of  whi ch t her e wer e none at  t he t i me,  See supr a not es 153,  169- 70 and accompanyi ng t ext .  

189 .  

	

U. S,  CONST,  ar t .  1,  § 8,  cl .  3 .  

190 .  

	

Tr ade and I nt er cour se Act  of  1790,  ch.  33,  1 St at .  137 ( codi f i ed as amended at  25 U. S . C.  § 

177 ( 2000) ) .  

191 .  

	

Recal l  t hat  t he l ands wer e pur chased i n Oct ober  1773 and 1775 .  Johnson,  21 U. S.  at  562 .  

192 .  I d.  at 585 .  

193 .  I d.  at 586 .  
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A good deal  of  cr i t i ci sm of  t he r easoni ng of  Johnson v.  M' I nt osh has 

concer ned Mar shal l ' s i ndi cat i on t hat  I ndi an t i t l e coul d be ext i ngui shed 

" ei t her  by pur chase or  by conquest . "
194 

Lat er ,  he not ed t hat  " [ c] onquest  

gi ves a t i t l e whi ch t he Cour t s of  t he conquer or  cannot  deny . " " '  Why Chi ef  

Just i ce Mar shal l  was moved t o i ncl ude conquest  as a means t o t er mi nat e 

I ndi an t i t l e has never  been qui t e cl ear ;  t he f act s of  t he case concer ned a 

pr i vat e pur chase of  I ndi an l ands and a t r eat y cedi ng t hose same l ands t o t he 

Uni t ed St at es .  Mor eover ,  t he t r eat y negot i at i ons by whi ch t he l ands i n 

quest i on wer e acqui r ed by t he Uni t ed St at es expr essl y r epudi at ed t he t heor y 

of  conquest .  
196 

And t he r eal i t y i s t hat  t he Uni t ed St at es acqui r ed t he 

over whel mi ng pr eponder ance of  I ndi an t i t l es by pur chase,  not  conquest . 197 

Even i n t he l at e ei ght eent h and ear l y ni net eent h cent ur i es,  t he di scover y 

doct r i ne was r egar ded as " i ncr easi ngl y ar chai c . " 198 Thi s ahi st or i cal  

suggest i on,  t hat  conquest  coul d t er mi nat e I ndi an t i t l e,  mi ght  have been 

because Mar shal l  want ed t o j ust i f y hi s deci si on not  t o at t empt  t o use 

j udi ci al  power  t o over t ur n t he di scover y doct r i ne,  even t hough he t hought  

t he r est r i ct i on on t he I ndi ans'  r i ght s of  al i enat i on " may be opposed t o 

nat ur al  r i ght ,  and t o t he usages of  ci vi l i zed nat i ons . " 199 However  

i nconsi st ent  wi t h nat ur al  l aw,  t he di scover y doct r i ne coul d not  be 

over t ur ned by " t he Cour t s of  j ust i ce; " 20'  t he doct r i ne was appar ent l y a non-  

194 .  I d.  at  587 .  Pr of essor  Wi l l i ams'  cr i t i que was par t i cul ar l y vi gor ous :  " The Doct r i ne of  

Di scover y was not hi ng mor e t han t he r ef l ect i on of  a set  of  Eur ocent r i c r aci st  bel i ef s el evat ed t o t he 

st at us of  a uni ver sal  pr i nci pl e- - one cul t ur e' s ar gument  t o suppor t  i t s conquest  and col oni zat i on of  a 

newl y di scover ed,  al i en wor l d . "  WI LLI AMS,  supr a not e 3,  at  326;  see al so i d.  at  317 ( " Johnson' s 

accept ance of  t he Doct r i ne of  Di scover y i nt o Uni t ed St at es l aw pr eser ved t he l egacy of  1, 000 year s of  

Eur opean r aci sm and col oni al i sm di r ect ed agai nst  non- West em peopl es . " ) .  

195 .  

	

Johnson,  21 U. S .  at  588 .  

196 .  See Ber man,  supr a not e 24,  at  648- 49 n . 50 ( not i ng t hat  i n negot i at i ons wi t h t he t r i bes of  

t he Nor t hwest  i n 1793,  t he Uni t ed St at es cl ai med t hat  t he t r eat y bet ween t he Ki ng of  Engl and and t he 

Uni t ed St at es onl y conveyed t o t he l at t er  t he r i ght  t o excl ude ot her  nat i ons f r om pur chasi ng or  set t l i ng 

I ndi an l ands- a r i ght  of  pr eempt i on ;  t he I ndi an negot i at or s,  however ,  deni ed t he exi st ence of  such a 

r i ght ) .  

197 .  See Cohen,  Or i gPr t t r l  Ti t l e,  supr a not e 14,  at  35- 43 ( det ai l i ng t he pur chase of  over  t wo 

mi l l i on squar e mi l es of  I ndi an l and by t he Uni t ed St at es) ;  see al so Kades,  Hi st or y,  supr a not e 111,  at  74 

( not i ng t he r ar e i nst ances of  conquest ,  i ncl udi ng t he Pequot  War  ( 1637)  and Ki ng Phi l l i p' s War  ( 1675-

77)  i n New Engl and) .  

198 .  See Ber man,  supr a not e 24,  at  651 ( di scussi ng t he 1790 Noot ka Sound cont r over sy 

bet ween Engl and and Spai n and t he 1826 cont r over sy bet ween t he Uni t ed St at es and Br i t ai n over  t he 

Or egon Ter r i t or y,  i n whi ch bot h count r i es agr eed t hat  di scover y al one was i nsuf f i ci ent  t o gr ant  

sover ei gnt y) .  

199 .  

	

Johnson,  21 U . S,  at  591 .  

200.  

	

I d.  at  592.  
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j ust i ci abl e pol i t i cal  quest i on .  I t  may have seemed t o Mar shal l  t hat  

char act er i zi ng t he i ssue i n mi l i t ar y t er ms j ust i f i ed j udi ci al  acqui escence .  01 

Ther e was anot her  r eason why t he Cour t  deci ded t hat  t he di scover y 

doct r i ne was beyond j udi ci al  r ever sal :  si nce set t l ement ,  t he count r y' s l and 

conveyance syst em had assumed t hat  a gover nment  gr ant  was a val i d 

conveyance .  212 To r ul e ot her wi se i n 1823 woul d have unset t l ed l and t i t l es 

t hr oughout  t he count r y .  Thus,  as Mar shal l  sar cast i cal l y obser ved:  

However  ext r avagant  t he pr et ensi on of  conver t i ng t he 

di scover y of  an i nhabi t ed count r y i nt o conquest  may appear ;  i f  

t he pr i nci pl e has been asser t ed i n t he f i r st  i nst ance,  and 

af t er war ds sust ai ned;  i f  a count r y has been acqui r ed and hel d 

under  i t ;  i f  t he pr oper t y of  t he gr eat  mass of  t he communi t y 

or i gi nat es i n i t ,  i t  becomes t he l aw of  t he l and,  and cannot  be 

quest i oned .  
203 

I n ot her  wor ds,  f or  hundr eds of  year s peopl e had r el i ed on gover nment  

gr ant s as conveyances of  secur e t i t l e,  and i t  was si mpl y t oo l at e i n t he day 

f or  t he Cour t  t o unset t l e t hose l ong- est abl i shed r el i ance i nt er est s .  As a 

pr act i cal  mat t er ,  i f  t he Cour t  had r ul ed t hat  I ndi an t i t l e i ncl uded al l  nat ur al  

l aw r i ght s,  Congr ess,  whi ch had cont r ol  over  t he Cour t ' s appel l at e 

docket ,
204 

coul d have r est r i ct ed t he Cour t  f r om r evi ewi ng cases i nvol vi ng 

I ndi an af f ai r s,  or  est abl i shed a speci al  cour t  f or  such i ssues .  Mar shal l  was 

cl ear l y unwi l l i ng t o pl ace hi s Cour t ' s j ur i sdi ct i on i n t hat  sor t  of  j eopar dy .  

Per haps Mar shal l ' s r eal i zat i on of  t he over whel mi ng pr act i cal  

di f f i cul t i es of  r ul i ng t hat  t he I ndi ans possessed al l  nat ur al  l aw pr oper t y 

r i ght s account ed f or  t he opi ni on' s t one,  whi ch dr i pped wi t h unmi st akabl e 

i r ony .  For  exampl e,  i n r ef er r i ng t o t he " pompous cl ai ms"  of  t he Eur opeans 

t o t he New Wor l d,  Mar shal l  not ed t hat  " whi t es wer e not  al ways t he 

aggr essor s 
, 205 

i n war f ar e wi t h t he I ndi ans,  and ment i oned t he " ext r avagant  .  

.  .  pr et ensi on of  conver t i ng t he di scover y of  an i nhabi t ed count r y i nt o 

201,  

	

See t o.  at  588 ( expl ai ni ng t hat  " [ oI onquest  gi ves a t i t l e whi ch t he Cour t s of  t he conquer or  

cannot  deny" ) .  Mar shal l  emphasi zed t hat  t he Br i t i sh mai nt ai ned t hei r  di scover y doct r i ne cl ai ms " as f ar  

west  as t he r i ver  Mi ssi ssi ppi ,  by t he swor d . "  I d He appar ent l y was r ef er r i ng t o t he Fr ench and I ndi an 

War ,  but  t hat  was a war  f ought  over  whi ch Eur opean nat i on was ent i t l ed t o di scover er  r i ght s ;  i t  was not  

a war  t o t er mi nat e I ndi an t i t l e,  a f act  Mar shal l  seemed t o acknowl edge .  See i d.  at  583- 84 .  

202.  

	

I d.  at  603 .  

203 .  

	

I d.  at  591_ 

204,  

	

U. S .  CONST.  ar t .  111,  § 2,  cl .  2 ( " [ T] he supr eme Cour t  shal l  have appel l at e Jur i sdi ct i on,  bot h 

as t o Law and Fact  wi t h such Except i ons,  and under  such Regul at i ons as t he Congr ess shal l  make . " ) .  

205.  

	

Johnson,  21 U. S.  at  590 .  
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conquest  
" z° 6 

The sar casm may have r ef l ect ed Mar shal l ' s per sonal  f eel i ngs 

about  t he pl i ght  of  t he I ndi ans,  
207 

but  t hose f eel i ngs wer e not  enough t o 

per suade hi m t o unset t l e r el i ance on t he gr eat  maj or i t y of  l and t i t l es,  whi ch 

coul d be t r aced t o gover nment  gr ant s .  

Some of  t he ambi gui t i es r emai ni ng af t er  Johnson v.  M' I nt osh had t o 

awai t  cl ar i f i cat i on i n t he Cher okee cases,  di scussed i n t he next  sect i on,  
0s 

But  one quest i on was cl ear l y r esol ved:  t he i ssue of  I ndi an t i t l e was a mat t er  

of  domest i c l aw,  not  i nt er nat i onal  l aw.  Accor di ng t o t he Chi ef  Just i ce,  " t he 

r i ght  of  soci et y,  t o pr escr i be t hose r ul es by whi ch pr oper t y may be acqui r ed 

and pr eser ved i s not ,  and cannot  be dr awn i nt o quest i on;  as t he t i t l e t o 

l ands,  especi al l y,  i s and must  be admi t t ed t o depend ent i r el y on t he l aw of  

t he nat i on i n whi ch t hey l i e . "
209 

Thus,  al t hough t he di scover y doct r i ne was 

a common l aw r ul e der i ved f r om i nt er nat i onal  l aw,  af t er  di scover y,  

r el at i ons bet ween t he di scover i ng nat i on and t he nat i ves wer e excl usi vel y 

mat t er s of  domest i c l aw- an i ssue on whi ch Chi ef  Just i ce Mar shal l  woul d 

el abor at e on i n Cher okee Nat i on v.  Geor gi a.  210 The si gni f i cance of  t hi s 

aspect  of  t he Johnson deci si on shoul d not  be over l ooked :  i t  essent i al l y 

meant  t hat  " t he Cour t s of  t he conquer or "  woul d be t he venue i n whi ch 

subsequent  conf l i ct s bet ween I ndi ans and set t l er s woul d be r esol ved, " '  

206 .  I d.  591 ;  see al so i d at  573 ( " The pot ent at es of  t he ol d wor l d f ound no di f f i cul t y i n 

convi nci ng t hemsel ves t hat  t hey made ampl e compensat i on t o t he i nhabi t ant s of  t he new,  by best owi ng 

on t hem ci vi l i zat i on and Chr i st i ani t y . " ) .  

207 .  

	

Lat er ,  i n Cher okee Nat i on v.  Geor gi a,  30 U. S .  ( 5 Pet )  1,  15 ( 1831) ,  Mar shal l  al l owed some 

of  hi s f eel i ngs t o show:  

I f  cour t s wer e per mi t t ed t o i ndul ge t hei r  sympat hi es,  a case bet t er  cal cul at ed t o 

exci t e t hem can scar cel y be i magi ned .  A peopl e once numer ous,  power f ul ,  and 

t r ul y i ndependent ,  f ound by our  ancest or s i n t he qui et  and uncont r ol l ed 

possessi on of  an ampl e domai n,  gr adual l y si nki ng beneat h our  super i or  pol i cy,  

our  ar t s and our  ar ms,  have yi el ded t hei r  l ands by successi ve t r eat i es,  each of  

whi ch cont ai ns a sol emn guar ant ee of  t he r esi due .  

I d.  Mar shal l  r eveal ed si mi l ar  sent i ment s i n a l et t er  he wr ot e t o t o hi s col l eague Joseph St or y i n whi ch he 

r ef l ect ed t hat  t he di spossessi on of  I ndi an t r i bes under  t he Jackson Admi ni st r at i on pr oduced a " deep st ai n 

on t he Amer i can char act er . "  G.  EDWARD WHI TE,  THE MARSHALL COURT AND CULTURAL CHANGE,  

1815- 1835,  at  714 ( Oxf or d Uni v .  Pr ess,  abr _ ed . ,  1991)  ( 1988)  ( quot i ng Let t er  f r om Just i ce Mar shal l ,  t o 

Just i ce St or y ( Oct .  29,  1828) ) .  

208.  

	

See i nf r a Par t  I V.  

209 .  

	

Johnson,  21 U . S .  at  572,  

210 .  See i nf r a not es 292- 300 and accompanyi ng t ext .  Conf i ni ng t he t r i bal - U. S .  r el at i ons t o 

domest i c l aw i s one of  Pr of essor  Wi l l i ams'  chi ef  cr i t i ci sms of  t he Johnson deci si on .  See supr a not e 4 ;  

see al so Cl i nt on,  Redr essi ng t he Legacy of  Conquest ,  supr a not e 2,  at  116 ( opi ni ng t hat  " emer gi ng 

not i ons of  cust omar y and posi t i ve i nt er nat i onal  l aw seek t o pr ot ect  t he pol i t i cal ,  pr oper t y,  and cul t ur al  

r i ght s of  t r i bal  and i ndi genous peopl es and t o pr event  t hem f r om bei ng subj ect  t o t he pol i t i cal  whi m or  

mer cy of  t he i ndependent  nat i on i n whi ch such peopl es ar e l ocat ed" ) .  

211 .  

	

Johnson,  21 U. S.  at  588 .  
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The r ecor d shows t hat  t hi s was per haps t he most  endur i ng r esul t  of  t he 

Johnson deci si on 
212 

Whi l e t he di scover y doct r i ne l ef t  I ndi an af f ai r s t o domest i c l aw,  t he 

doct r i ne i t sel f  had r el at i vel y l i t t l e ef f ect  on t r i bal  pr oper t y r i ght s .  Al l  i t  di d,  

accor di ng t o t he Johnson opi ni on,  was t o cr eat e a r i ght  of  pr eempt i on i n t he 

gover nment  and i mpose a par t i al  r est r ai nt  on al i enat i on of  I ndi an t i t l e,  such 

t hat  onl y conveyances t o t he gover nment  coul d convey f ee t i t l e .  Thi s 

cer t ai nl y ser ved t he i mpor t ant  f unct i on of  l egi t i mi zi ng t he exi st i ng l and t i t l e 

syst em.  But  i t  al so l ef t  most  nat i ve pr oper t y r i ght s i nt act ,  especi al l y t hei r  

r i ght s of  possessi on and use .  As Mar shal l  i ndi cat ed,  under  t he di scover y 

doct r i ne,  t he I ndi ans " wer e admi t t ed t o be t he r i ght f ul  occupant s of  t he soi l ,  

wi t h a l egal  as wel l  as j ust  cl ai m t o r et ai n possessi on of  i t ,  and t o use i t  

accor di ng t o t hei r  own di scr et i on 
. , , 213 

The di scover y doct r i ne di d not ,  and 

coul d not  " annul  t he pr evi ous r i ght s of  t hose who had not  agr eed t o i t .  I t  

r egul at ed t he r i ght  gi ven by di scover y among t he Eur opean di scover er s ;  but  

coul d not  af f ect  t he r i ght s of  t hose al r eady i n possessi on . zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
� 214 

Thus,  I ndi an 

t i t l e i s a pr oduct  of  nat i ve possessi on ant edat i ng di scover y ;  i t  di d not  

depend on acknowl edgment  or  r ecogni t i on by a Eur opean di scover er .  Lat er  

deci si ons,  whi ch r el i ed on Mar shal l ' s use of  t he t er m " occupant s"  t o 

di mi ni sh t he pr oper t y r i ght s of  abor i gi nal  peopl es,  mi sconst r ued t he l i mi t ed 

nat ur e of  t he Johnson deci si on .  
215 

Johnson' s r ecogni t i on of  t he di scover er ' s 

r i ght  of  pr eempt i on cr eat ed onl y a ki nd of  f ut ur e i nt er est  i n di scover ed 

l ands t hat  coul d become possessor y i n t he f ut ur e ;  i t  di d not  di st ur b t he 

nat i ves'  pr e- exi st i ng r i ght  of  possessi on,  or  any ot her  pr oper t y r i ght s ot her  

t han t hei r  r i ght  t o convey t o t hei r  gr ant ees al i enabl e t i t l e t o t hei r  l ands 
216 

212 .  Thi s deci si on on venue aut hor i zed Chi ef  Just i ce Mar shal l ' s successor s t o hand down 

r ul i ngs l i ke t hose ci t ed i n supr a not es 15- 16 .  

213 .  

	

Johnson,  21 U. S .  at  574.  

214 .  

	

Wor cest er  v .  Geor gi a,  31 U. S .  ( 6 Pet . )  515,  544 ( 1832) .  

215 .  See supr a not es 15- 16 and accompanyi ng t ext ;  see al so Bennet t ,  supr a not e 37,  at  622- 27 

( di scussi ng ot her  Engl i sh and Commonweal t h deci si ons denyi ng t he pr oper t y r i ght s of  i ndi genous 

peopl es) .  

216 .  Cohen,  Or i gi nal  Ti t l e,  supr a not e 14,  at  48- 49.  The Cohen t r eat i se r ef er s t o t he 

gover nment ' s f ut ur e i nt er est  as a r ever si onar y i nt er est .  COHEN TREATI SE,  supr a not e 21,  at  489 

( descr i bi ng t he di scover er ' s i nt er est  as " naked f ee t i t l e" ) .  

	

However ,  t he char act er i zat i on of  t he 

gover nment ' s i nt er est  as a r ever si onar y i nt er est  i s i napt ,  f or  t hat  suggest s t hat  t he gover nment  had a 

pr oper t y i nt er est  pr i or  t o t he nat i ves'  possessor y i nt er est ,  whi ch cl ear l y di d not  exi st .  The gover nment ' s 

i nt er est  i s i nst ead a r i ght  of  pr eempt i on .  See supr a not es 108,  213,  i nf r a not es 250,  254,  and 

accompanyi ng t ext .  

Pr of essor  Kades has suggest ed t hat  t he ef f ect  of  t he r est r ai nt  on al i enat i on i mposed by t he 

gover nment ' s r i ght  of  pr eempt i on was t o r educe t he cost  of  expr opr i at i ng I ndi an l ands by gi vi ng t he 

gover nment  monopsony power ,  excl udi ng ot her  pot ent i al  pur chaser s and st i f l i ng mar ket  compet i t i on f or  

I ndi an l ands .  ' t hi s monopsony enabl ed t he gover nment  t o pur chase t he l ands at  bar gai n pr i ces,  whi ch 

was even cheaper  t han conquest .  Kades,  Dar k Si de,  supr a not e 10,  at  1103- 05,  1189 .  Ther e i s a cer t ai n 
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I V .  CLARI FYI NG ABORI GI NAL RI GHTS AND FEDERALI ZI NG I NDI AN 

AFFAI RS :  THE CHEROKEE CASES 

The Mar shal l  Cour t  r et ur ned t o t he i ssues of  I ndi an pr oper t y and 

sover ei gnt y ei ght  year s af t er  i t  deci ded t he Johnson case 
217 The i mpet us 

was a bi t t er  conf l i ct  bet ween t he Cher okee Nat i on and t he St at e of  Geor gi a .  

The 1791 Tr eat y of  Hol st on bet ween t he f eder al  gover nment  and t he 

Cher okee " sol emnl y guar ant ee[ d]  t o t he Cher okee nat i on,  al l  t hei r  l ands not  

her bey ceded [ t o t he Uni t ed St at es] , "  amount i ng t o some f i ve mi l l i on acr es 

i nt ui t i ve appeal  of  t hi s l aw and economi cs expl anat i on of  Johnson' s i nt er pr et at i on of  t he r i ght  of  

gover nment  pr eempt i on i nher ent  i n I ndi an t i t l e,  but  t her e i s no evi dence t hat  advanci ng ef f i ci ent  

appr opr i at i on of  I ndi an l ands was par t  of  Mar shal l ' s t hi nki ng .  I n f act ,  he pr i vat el y not ed t o hi s 

col l eague St or y t hat  he t hought  hi s count r y' s t r eat ment  of  t he I ndi an t r i bes i mpr essed a " deep st ai n on 

t he Amer i can char act er . "  WHI TE,  supr a not e 207,  at  714 ( quot i ng Let t er  f r om Just i ce Mar shal l ,  t o 

Just i ce St or y,  ( Oct .  29,  1828) ) ;  see al so i nf r a not e 221 ( expl ai ni ng hi s opposi t i on t o t he r emoval  of  t he 

Cr eeks and Cher okee f r om Geor gi a) .  

I t  i s mor e l i kel y t hat  Mar shal l  per cei ved hi s r ecogni t i on of  t he gover nment ' s r i ght  of  

pr eempt i on as a pr ot ect i ve r ul i ng .  NEWMYER,  supr a not e 81,  at  445 .  I n t hi s r espect ,  t he opi ni on seems 

i n l i ne wi t h t he 1787 Nor t hwest  Or di nance,  Act  of  Aug,  7,  1789,  ch .  8,  1 St at .  50,  52 ( pr omi si ng " [ t ] he 

ut most  good f ai t h"  i n negot i at i ng f or  I ndi an l ands and pl edgi ng not  t o t ake " t hei r  l and and pr oper t y . . .  

wi t hout  t hei r  consent " ) ,  t he 1790 Noni nt er cour se Act ,  Tr ade and I nt er cour se Act  of  1790,  ch,  33,  § 4,  1 

St at .  137,  138 ( codi f i ed as amended i n par t  at  25 U. S. C.  § 177 ( 2000) )  ( asser t i ng excl usi ve f eder al  

j ur i sdi ct i on over  I ndi an l ands and pr ohi bi t i ng st at e t r eat y- maki ng t o acqui r e I ndi an l ands) ,  and t r eat i es 

l i ke t hat  wi t h t he Cr eek Nat i on i n 1790,  Tr eat y wi t h t he Cr eeks,  Aug.  7,  1790,  7 St ar .  35 ( r at i f yi ng f i r st  

t r eat y negot i at ed by t he Washi ngt on Admi ni st r at i on,  whi ch pr omi sed f eder al  pr ot ect i on of  t he Cr eeks 

and t hei r  r eser vat i on) .  ROBERT V.  HI NE & JOHN MACK FARAGHER,  THE AMERI CAN WEST :  A NEW 

I NTERPRETI VE HI STORY 120- 21 ( 2000) .  Mar shal l ,  a man who deepl y di st r ust ed st at e gover nment s and 

was a gr eat  admi r er  of  Washi ngt on and al so hi s bi ogr apher ,  see NEWMYER,  supr a not e 81,  at  235,  440,  

woul d l i kel y have t hought  t hat  a f eder al  r i ght  of  pr eempt i on ( whi ch admi t t edl y was not  cl ar i f i ed unt i l  

t he Cher okee cases)  woul d cur b pr obabl e abuses of  t he t r i bes by st at es and pr i vat e par t i es .  And i t  i s 

har d t o i magi ne t hat  most  I ndi an t r i bes woul d have f ar ed bet t er  had t hey possessed t he aut hor i t y t o sel l  

l ands t o t he st at es or  t he unscr upul ous char act er s who popul at ed t he Amer i can f r ont i er  i n t he ei ght eent h 

and ni net eent h cent ur i es .  See HI NE & FARAGHER,  supr a,  at  113 ( quot i ng Ri char d Henr y Lee of  

Vi r gi ni a,  who cal l ed f or  a st r ong f eder al  pr esence i nt he ol d Nor t hwest  Ter r i t or y,  due t o t he " uni nf or med 

and per haps l i cent i ous peopl e"  set t l i ng t her e) .  Cer t ai nl y t he hi st or y of  I ndi an af f ai r s i n t he 180 year s 

af t er  t he Johnson deci si on har dl y suggest s t hat  a f r eewheel i ng mar ket  f or  I ndi an l ands woul d have 

pr oduced a bet t er  r esul t  f or  t he t r i bes t han t he wor l d of  f eder al  pr eempt ur y r i ght s .  On t he cont r ar y,  

t r i bes have usual l y been bet t er  ser ved wi t h a di st ant  sover ei gn,  si nce bot h set t l er s and t hei r  i mmedi at e 

gover nment s want ed t hei r  l and ;  most  t r i bes pr ef er r ed t he Fr ench t o t he Br i t i sh,  t he Br i t i sh t o t he 

col oni st s,  and t he f eder al  gover nment  t o t he st at es .  

217 .  Compar e Johnson v .  M' I nt osh,  21 U. S .  ( 8 Wheat , )  543 ( 1823)  ( descr i bi ng t he vest i gal  

pr oper t y r ght s at t r i but abl e t o nat i ve Amer i cans i n t he wake of  t he di scover y doct r i ne) ,  wi t h Cher okee 

Nat i on v .  Geor gi a 30 U. S .  ( 5 Pet . )  1 ( 1831)  ( hol di ng t hat  t he Cour t  had no j ur i sdi ct i on over  t he 

cont r over sy bet ween t he Cher okee t r i be and t he St at e of  Geor gi a because t he t r i be was nei t her  a st at e 

nor  a f or ei gn nat i on .  Mar shal l  f ur t her  anal ogi zed t he t r i be' s st andi ng t o be t hat  of  a war d under  t he 

guar di anshi p of  t he f eder al  gover nment )  and Wor cest er  v .  Geor gi a,  31 U. S .  ( 6 Pet . )  515 ( 1832)  

( r ej ect i ng Geor gi a' s ar gument  t hat  t he di scover y doct r i ne ef f ect i vel y t er mi nat ed I ndi an pr oper t y r i ght s 

and hol di ng t hat  t he di scover y doct r i ne onl y pr ovi ded t he di scover er  wi t h t he r i ght ,  above al l  ot her s,  t o 

pur chase l and) .  The l at t er  t wo cases ar e col l ect i vel y r ef er r ed t o as t he Cher okee cases .  
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of  l and i nsi de t he bor der  of  Geor gi a .  
18 

The Cher okee pr oceeded t o adopt  

many act i ons t hat  made evi dent  t hei r  i nt ent i on t o make t he l ands r ecogni zed 

by t he 1791 t r eat y t hei r  per manent  homel and .  They pr act i ced agr i cul t ur e 

i nst ead of  hunt i ng and adopt ed a wr i t t en const i t ut i on i n whi ch t hey asser t ed 

sover ei gnt y over  t hei r  t er r i t or y .  
219 

The f eder al  gover nment ,  however ,  had pr omi sed t he st at e,  as a 

condi t i on of  Geor gi a' s cessi on of  i t s west er n l and cl ai ms ( t he l ast  st at e t o 

do so,  i n 1802) ,  t hat  i t  woul d make ef f or t s t o ext i ngui sh I ndi an t i t l e wi t hi n 

t he st at e " as soon as i t  coul d be done peaceabl y and on r easonabl e 

t er ms . "  
220 

Begi nni ng i n 1824,  t he f eder al  gover nment  car r i ed out  a br ut al  

campai gn t o r emove Cr eek I ndi ans i n Geor gi a .  
221 

But  when i t  f ai l ed t o 

ext i ngui sh Cher okee t i t l e ( whi ch t echni cal l y was no l onger  I ndi an t i t l e,  but  

t r eat y- der i ved t i t l e)  by t he l at e 1820s,  Geor gi a,  anxi ous t o set t l e and mi ne 

Cher okee l ands,  t ook act i on 
222 

	

I n 1828,  i n t he wake of  t he successf ul  

pr esi dent i al  campai gn of  Andr ew Jackson,  an ol d I ndi an f i ght er ,  t he st at e 

passed t he f i r st  of  t wo l aws,  whi ch appr opr i at ed most  of  t he Cher okee 

l ands,  ext ended st at e l aw t o Cher okee count r y,  annul l ed Cher okee l aws,  and 

r equi r ed whi t e per sons r esi di ng i n Cher okee count r y t o have a per mi t  f r om 

t he st at e 
223 

	

The st at e even execut ed one Cher okee man f or  mur der  

commi t t ed i n Cher okee count r y,  i gnor i ng an or der  of  t he Supr eme Cour t ,  

si gned by Mar shal l ,  gr ant i ng t he I ndi an' s pet i t i on f or  habeas cor pus .  
24 

Al l  

218 .  Tr eat y wi t h t he Cher okees,  Jul y 2,  1791,  an,  VI l ,  7 St at .  39,  40;  see al so 1 CHARLES 

WARREN,  THE SUPREME COURT I N UNI TED STATES HI STORY 729 ( r ev .  ed .  1947)  ( est i mat i ng t hat ,  unt i l  

t he per i od of  1805- 1819 when t he f eder al  gover nment  bought  appr oxi mat el y one mi l l i on acr es of  l and 

f r om t hem,  t he Cher okee nat i on owned about  f i ve mi l l i on acr es of  l and i n Geor gi a) .  

219 .  FRANCI S PRUCHA,  AMERI CAN I NDI AN POLI CY I N THE FORMATI VE YEARS 227, 231 ( 1962) .  

220 .  

	

I d.  a t  227.  

221 .  NEWMYER,  supr a not e 81,  at  442 .  The Cr eek campai gn pr ompt ed Mar shal l ' s l et t er  t o 

St or y .  See WHI TE,  supr a not e 207,  at  714 ( quot i ng Let t er  f r om Just i ce Mar shal l ,  t o Just i ce St or y ( Oct ,  

29,  1828) ) ,  whi ch was a r esponse t o a publ i shed speech by Just i ce St or y i n whi ch St or y def ended t he 

I ndi ans'  r i ght  t o t hei r  l ands .  I d.  Chi ef  Just i ce Mar shal l ' s r esponse not ed,  ` 7 of t en t hi nk wi t h i ndi gnat i on 

on our  di sr eput abl e conduct  Hi s 1 t hi nk)  i n t he af f ai r  of  t he Cr eeks of  Geor gi a ;  and t  l ook wi t h some 

al ar m on t he cour se [ we ar e]  now pur sui ng [ agai nst  t he Cher okee] . "  NEWMYER,  supr a not e 81,  at  441-

42 .  

222 .  ROBERT N.  CLI NTON,  ET AL. ,  AMERI CAN I NDI AN LAW:  CASES AND MATERI ALS 145 ( 3d 

ed. 1991) .  

223 .  I d.  

	

The f i r st  st at ut e was enact ed on December  20,  1828,  j ust  ni ne days bef or e Mar shal l  

wr ot e t o St or y about  hi s concer ns over  t he t hr eat ened r emoval  of  t he Cher okees,  see WHI TE,  supr a not e 

207,  at  714 ( quot i ng Let t er  f r om Just i ce Mar shal l ,  t o Just i ce St or y ( Oct .  29,  1828) ) ,  and t he second a 

year  l at er ,  on December  19,  1829 .  NEWMYER,  supr a not e 81,  at  442 .  Sever al  st at es,  i ncl udi ng Geor gi a,  

Al abama,  Mi ssi ssi ppi ,  and Tennessee,  enact ed what  wer e known as " I ndi an l aws"  i n t he 1820s,  

r equi r i ng I ndi ans t o pay st at e t axes,  ser ve i n t he st at e mi l i t i a,  and wor k on st at e hi ghways .  The obj ect  of  

t hese l aws was t o encour age t he I ndi ans t o r el ocat e t o t he West ,  acr oss t he Mi ssi ssi ppi  Ri ver .  WHI TE,  

supr a not e 207,  at  711 & n. 130 .  

224 .  Joseph C.  Bur ke,  The Cher okee Cases:  A St udy i n Law,  Pol i t i cs,  and Mor al i t y,  21 STAN.  L .  

REv .  500,  512 ( 1969) ;  NEWMYER,  supr a not e 81,  at  447 ( di scussi ng t he execut i on of  Com Tassel  i n 
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of  t hese act i ons appear ed t o be i nconsi st ent  wi t h t he 1791 t r eat y,  but  t he 

Cher okee coul d expect  no hel p f r om t he f eder al  gover nment :  wi t h t he 

suppor t  of  t he Jackson Admi ni st r at i on,  Congr ess enact ed t he I ndi an 

Removal  Act  i n 1830,  whi ch r equi r ed t he I ndi ans t o agr ee t o r el ocat e west  

of  t he Mi ssi ssi ppi  Ri ver  or  submi t  t o st at e l aw.  
225 

Wi t h no pr ospect s of  hel p 

i n Congr ess or  t he Jackson Admi ni st r at i on,  t he Cher okee f i l ed an or i gi nal  

act i on i n t he U. S.  Supr eme Cour t ,  hopi ng t o enj oi n t he st at e' s act i ons 
226 

Geor gi a i gnor ed t he sui t ,  f ai l i ng even t o appear  bef or e t he Cour t ,  and 

made cl ear  i t s i nt ent  t o i gnor e any adver se r ul i ng f r om t he Cour t  227 

Cer t ai nl y,  t he Jackson Admi ni st r at i on was unl i kel y t o enf or ce such a r ul i ng .  

Jackson hi msel f  was wel l  awar e of  t he st r at egy of  t he Cher okee' s at t or ney,  

Wi l l i am Wi r t ,  t o make t he case par t  of  t he pr esi dent i al  campai gn of  1832,  

and t her ef or e denounced t he Cour t  pr oceedi ngs .  
228 

The pol i t i cal l y char ged 

at mospher e i nduced Congr ess t o consi der  r epeal i ng sect i on 25 of  t he 

Judi ci ar y Act  of  1789,
229 

whi ch woul d have r evoked t he Supr eme Cour t ' s 

j ur i sdi ct i on over  st at e cour t  deci si ons 
230 

As he di d i n Mar bur y v .  Madi son t hr ee decades ear l i er ,  
231 

Mar shal l  

del i ver ed an opi ni on t hat  est abl i shed f oundat i onal  pr i nci pl es whi l e avoi di ng 

pol i t i cal  cont r over sy by denyi ng t hat  t he Cour t  had j ur i sdi ct i on over  t he 

cont r over sy .  
232 

	

Wi r t  ar gued t hat  t he Cher okee wer e a f or ei gn nat i on,  and 

December  1830)  ( ci t i ng JI LL NORCREN,  THE CHEROKEE CASES:  THE CONFRONTAI I ON OF LAW AND 

POLI TI CS 95- 98 ( 1996) ) .  

225.  

	

I ndi an Removal  Act  of  1830,  et t .  148,  7 St ar .  411,  411 ;  CHARLES F .  HOBSON,  THE GREAT 

CHI EF JUSTI CE :  JOHN MARSHALL AND THE RULE OF LAW 171 ( 1996) ;  see al so WHI TE,  supr a not e 207,  

at  715- 17 ( di scussi ng t he debat es on t he I ndi an Removal  Act ) .  

226 .  Pr of essor  Newmyer  has suggest ed t hat  t he r eason f or  f i l i ng an or i gi nal  act i on i n t he 

Supr eme Cour t  was pol i t i cal .  The Cher okee' s l ead at t or ney was Wi l l i am Wi n,  a wel l - known member  

of  t he Supr eme Cour t  bar  ( who l at er  was t he pr i nci pal  speaker  at  Get t ysbur g t he day Li ncol n del i ver ed 

hi s memor abl e addr ess) ,  and who woul d r un agai nst  Jackson i n t he 1832 el ect i on on t he Ant i mason 

Par t y t i cket .  NEwmEYER,  supr a not e 81,  at  445- 46.  Wi n saw Cher okee r emoval  as a campai gn i ssue,  

as di d sever al  ot her  member s of  an i nf or mal  gr oup of  Cher okee advi sor s,  sever al  of  whi ch wer e r unni ng 

f or  pr esi dent  or  vi ce- pr esi dent  i n 1832 ( i ncl udi ng Henr y Cl ay,  Dani el  Webst er ,  and John Ser geant )  and 

want ed a deci si on of  t he Supr eme Cour t  qui ckl y,  bef or e t he el ect i on,  whi ch was unl i kel y i f  he f i l ed sui t  

f i r st  i n st at e cour t ,  wher e del ay was l i kel y .  I d.  at  446- 47 ;  see al so WHI TE,  supr a not e 207,  at  719 

( det ai l i ng Wi r t ' s f ear  t hat  Geor gi a woul d r ef use t o cr eat e a r ecor d necessar y t o f i l e a wr i t  of  er r or  and 

t hat  he r ej ect ed a sui t  i n f eder al  di st r i ct  cour t  due t o t he opposi t i on of  Wi l l i am Johnson,  i n whose ci r cui t  

t he case woul d be f i l ed) .  

227 .  

	

WHI TE,  supr a not e 207,  at  730- 31 .  Geor gi a al so f ai l ed t o appear  i n t he Wor cest er  case t o 

f ol l ow.  I d.  at  731 ;  NEWMYER,  supr a not e 81,  at  447 .  

228 .  

	

HOBSON,  supr a not e 225,  at  174 ;  see al so supr a not e 226.  

229 .  

	

Act  of  Sept .  24,  1789,  ch.  20,  § 25,  1 St at . 73,  88 .  

230 .  

	

HOBSON,  supr a not e 225,  at  174 .  

231 .  Mar bur y v .  Madi son,  5 U. S .  ( 1 Cr unch)  137 ( 1803)  ( est abl i shi ng j udi ci al  r evi ew of  

execut i ve and congr essi onal  act i ons) .  

232 .  

	

Cher okee Nat i on v .  Geor gi a,  30 U. S .  ( 5 Pet . )  1,  20 ( 1831) .  The deci si on was handed down 

onl y f our  days af t er  or al  ar gument .  WHI TE,  supr a not e 207,  at  724 .  Pr of essor  Fr i ckey has not ed t he 



75 0 

	

Ver mont  Law Revi ew 

	

[ Vol .  28 : 713 

t hus t he Cour t  woul d have or i gi nal  j ur i sdi ct i on over  a sui t  bet ween t he t r i be 

and Geor gi a .  
233 But  onl y t wo of  t he si x j ust i ces agr eed . 234 Mar shal l ' s 

opi ni on r ej ect ed t he not i on t hat  t he Cher okee t r i be was ei t her  a st at e or  a 

f or ei gn nat i on 
235 

	

He acknowl edged t he t r i be " as a di st i nct  pol i t i cal  

soci et y . . .  capabl e of  managi ng i t s own af f ai r s . " 236 
	 But  i nst ead of  a st at e 

or  a f or ei gn nat i on,  Mar shal l  cl ai med t hat  t he Cher okee wer e a " domest i c 

dependent  nat i on[ ] , "  one t hat  had l ost  cont r ol  over  i t s ext er nal  af f ai r s,  was 

dependent  on t he Uni t ed St at es f or  pr ot ect i on,  and r educed t o " a st at e of  

pupi l age . "  
237 

He descr i bed t he t r i be' s r el at i onshi p wi t h t he f eder al  

gover nment  as " r esembl [ i ng]  t hat  of  a war d t o hi s guar di an . "  
23e 

	

Li ke 

Mar shal l ' s st at ement s about  conquest  i n Johnson,  
239 

t hi s st at ement  about  

t he dependence of  t he Cher okee on t he Uni t ed St at es was compl et el y 

ahi st or i cal ,  made up out  of  whol e cl ot h .  

	

I n f act ,  unt i l  ar ound 1830 t he 

unusual  nat ur e of  t he Cher okee Nat i on opi ni on,  whi ch began by di scussi ng t he mer i t s of  t he case,  

" r at her  t han t he anal yt i cal l y ant er i or  quest i on of  j ur i sdi ct i on, "  of  whi ch t he Cour t  ul t i mat el y deci ded 

t her e was none .  Fr i ckey, Mar shal l i ng,  supr a not e 25,  at  391 .  

233 .  

	

U. S .  CONST.  ar t .  111,  § 2,  cl .  1- 2 ( def i ni ng Supr eme Cour t  or i gi nal  j ur i sdi ct i on t o i ncl ude 

sui t s bet ween a st at e and f or ei gn st at es) .  

234.  Just i ces Thompson and St or y concl uded t hat  t he t r i be was a f or ei gn nat i on whi ch 

possessed,  accor di ng t o Thompson' s di ssent ,  " t he r i ght  of  sel f  gover nment ,  accor di ng t o t hei r  own 

usages and cust oms ;  and wi t h t he compet ency t o act  i n a nat i onal  capaci t y .  .  .  .  [ Tl her e i s as f ul l  and 

compl et e r ecogni t i on of  t hei r  sover ei gnt y,  as i f  t hey wer e t he absol ut e owner s of  t he soi l . "  Cher okee 

Nat i on,  30 U. S.  at  55 .  Thompson not ed t hat  t he onl y l i mi t at i on on I ndi an owner shi p was " t he r i ght  of  

t he I ndi ans t o t r ansf er  t he absol ut e t i t l e of  t hei r  l ands t o any ot her  t han our sel ves . "  I d St or y,  who 

si gned on t o Thompson' s opi ni on but  di d not  wr i t e one hi msel f ,  was appar ent l y among a gr oup of  

i nf or mal  advi sor s t o t he Cher okee,  whi ch i ncl uded t he pol i t i ci ans ment i oned supr a not e 226,  and 

Chancel l or  James Kent .  NEWMYER,  supr a not e 81,  at  446 .  

235 .  

	

Cher okee Nat i on,  30 U. S,  at  19 .  

236.  

	

I d .  at  16.  I n t hi s r egar d,  Mar shal l  wr ot e :  

[ The Cher okee]  have been uni f or ml y t r eat ed as a st at e f r om t he set t l ement  of  our  

count r y .  The numer ous t r eat i es made wi t h t hem .  .  .  r ecogni ze t hem as a peopl e 

capabl e of  mai nt ai ni ng t he r el at i ons of  peace and war ,  of  bei ng r esponsi bl e i n 

t hei r  pol i t i cal  char act er  f or  any vi ol at i on of  t hei r  engagement s .  . . .  The act s of  our  

gover nment  pl ai nl y r ecogni ze t he Cher okee nat i on as a st at e,  and t he cour t s ar e 

bound by t hose act s .  

I d.  

	

Despi t e t hi s r ecogni t i on of  t he Cher okee as a separ at e " st at e, "  t he t r i be was not  one of  t he Uni t ed 

St at es,  f or  t he r easons gi ven i nf r a not e 241 .  

237 .  Cher okee Nat i on,  30 U. S .  at  17 ;  see al so 
t o,  

at  19 ( " We per cei ve pl ai nl y t hat  t he 

[ Commer ce Cl ause of  t he]  const i t ut i on .  .  .  does not  compr ehend I ndi an t r i bes i n t he gener al  t er m 

` f or ei gn nat i ons ; '  not  we pr esume because a t r i be may not  be a nat i on,  but  because i t  i s not  f or ei gn t o 

t he Uni t ed St at es, " ) .  

238 .  I d,  at  17 .  Thi s l anguage,  whi ch was unnecessar y di ct a i n t hi s opi ni on,  woul d l at er  be 

vi ewed as t he wel l spr i ng of  t he f eder al  gover nment ' s " pl enar y"  power  over  dependent  t r i bes .  See 

Cl i nt on,  Redr essi ng t he Legacy of  Conquest ,  supr a not e 2,  at  110- 25 ( ar gui ng t hat  t he pl enar y power  

doct r i ne i s an ext r a- const i t ut i onal  sour ce of  aut hor i t y over  I ndi an t r i bes,  whi ch has under mi ned t r i bal  

sover ei gnt y) ;  Cl i nt on,  No Feder al  Supr emacy,  supr a not e 23,  at  144 ( i nt er pr et i ng an agr eement  wi t h t he 

Si oux nat i on t o r ei nf or ce an " ext ant  t r i bal - f eder al  i nt er gover nment al  r el at i onshi p" ) .  

239 .  See supr a not es 194- 98,  201 and accompanyi ng t ext .  
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Uni t ed St at es and t he I ndi an t r i bes had t r eat ed each ot her  l ar gel y as f or ei gn 

st at es and deal t  wi t h each ot her  l ar gel y t hr ough t r eat i es,  as t he t wo 

di ssent er s poi nt ed out .  
240 

Never t hel ess,  t her e was no Supr eme Cour t  j ur i sdi ct i on over  t he di sput e 

because t he Cour t  det er mi ned t hat  t he t r i be was nei t her  a st at e nor  a f or ei gn 

gover nment ,  
241 

and t her ef or e i t  coul d not  i nvoke t he Cour t ' s or i gi nal  

j ur i sdi ct i on .  I n so r ul i ng,  Mar shal l  r est at ed t he di scover y doct r i ne,  omi t t i ng 

l anguage r el at ed t o conquest .  He asser t ed t hat  " t he I ndi ans ar e 

acknowl edged t o have an unquest i onabl e . . .  r i ght  t o t he l ands t hey occupy,  

unt i l  t hat  r i ght  shal l  be ext i ngui shed by a vol unt ar y cessi on t o our  

govemment '
a42 

Thus,  t he deci si on avoi ded a const i t ut i onal  conf r ont at i on 

bet ween t he st at e and t he Supr eme Cour t ,  whi l e r eaf f i r mi ng t he 

i ndependent  nat ur e of  I ndi an t r i bes,  sof t eni ng t he di scover y doct r i ne by 

dr oppi ng t he conquest  l anguage,  and suggest i ng t hat  t he f eder al  gover nment  

owed t he t r i bes a dut y of  pr ot ect i on si mi l ar  t o t hat  whi ch guar di ans owe 

war ds .  

Onl y a year  l at er ,  t he i ssue of  st at e ver sus t r i bal  sover ei gnt y was back 

bef or e t he Cour t  i n t he case of  Wor cest er  v.  Geor gi a.  
243 

Two mi ssi onar i es,  

Samuel  Wor cest er  and El i za But l er ,  wer e convi ct ed i n Geor gi a cour t s of  

r esi di ng i n Cher okee count r y wi t hout  a st at e l i cense and sent enced t o f our  

240 .  

	

Cher okee Nat i on,  30 U. S .  at  54 ( Thompson,  J. ,  di ssent i ng) .  The di ssent  was not  publ i shed 

si mul t aneousl y wi t h t he deci si on on Mar ch 18,  1831,  but  i nst ead,  was publ i shed l at er  at  t he suggest i on 

of  Mar shal l ,  who al so col l abor at ed i n t he publ i cat i on of  a pamphl et  maki ng publ i c al l  of  t he opi ni ons i n 

t he case .  WHI TE,  supr a not e 207,  at  730.  

Just i ce Johnson wr ot e a separ at e concur r ence i n whi ch he cr i t i ci zed Mar shal l  f or  di scussi ng 

t he mer i t s of  t he case when t her e was noj ur i sdi et i on and i nsul t ed t he I ndi ans by r ef er r i ng t o t hem as " a 

peopl e so l ow i n t he gr ade of  or gani zed soci et y"  t hat  t hey wer e i nsi gni f i cant .  Cher okee Nat i on,  30 U. S .  

at  21,  25 ( Johnson,  J . ,  concur r i ng)  ( " Must  ever y pr et t y kr aal  of  I ndi ans,  desi gnat i ng t hemsel ves a t r i be 

or  nat i on,  and havi ng a f ew hundr ed acr es of  l and t o hunt  on excl usi vel y,  be r ecogni zed as a st at e?" ) .  

Johnson al so suggest ed t hat  t he I ndi ans had f or f ei t ed t hei r  nat ur al  r i ght s t o l and,  due t o t hei r  " i nvet er at e 

habi t s, "  whi ch r esi st ed assi mi l at i on i nt o r epubl i can cul t ur e,  and he not ed t he " r est l ess,  war l i ke,  and 

si gnal l y cr uet "  act i ons of  t he I ndi ans dur i ng t he Revol ut i onar y War .  I d.  at  23- 24 .  

241 .  

	

Cher okee Nat i on,  30 U. S .  at  19 .  Mar shal l  obser ved t hat  t he Cher okee' s own counsel  had 

demonst r at ed t hat  t he t r i be was not  a st at e .  I d.  at  16 .  Nor  wer e t he I ndi ans a f or ei gn nat i on,  si nce t hey 

wer e " so compl et el y under  t he sover ei gnt y and domi ni on of  t he Uni t ed St at es"  t hat  wer e t hey t o al l y 

wi t h a f or ei gn count r y,  such an act i on woul d be consi der ed " by al l  as an i l vasi on of  our  t er r i t or y,  and an 

act  of  host i l i t y_"  I d.  at  17- 18_ Mor eover ,  t he Const i t ut i on si ngl ed out  t r i bes f r om t he " sever al  st at es"  

and " f or ei gn nat i ons"  i n t he Commer ce Cl ause,  gi vi ng a t ext ual  j ust i f i cat i on f or  t he concl usi on t hat  

I ndi an t r i bes coul d not  i nvoke t he Supr eme Cour t ' s or i gi nal  j ur i sdi ct i on .  I d.  at  l 8_ " We per cei ve 

pl ai nl y t hat  t he [ Commer ce Cl ause of  t he]  const i t ut i on .  .  .  does not  compr ehend I ndi an t r i bes i n t he 

gener al  t er m ` f or ei gn nat i ons, '  not  we pr esume because a t r i be may not  be a nat i on,  but  because i t  i s not  

f or ei gn t o t he Uni t ed St at es . "  I d.  at  19.  Not e,  however ,  t hat  t hi s passage seems t o i ndi cat e t hat  t he 

t r i bes wer e i n f act  sover ei gns, j ust  not  f or ei gn sover ei gns .  See Fr i ckey,  Mar shal l i ng,  supr a not e 25,  at  

392 .  

242 .  

	

Cher okee Nat i on,  30 U. S .  at  17 .  

243 .  

	

Wor cest er  v .  Geor gi a,  31 U. S .  ( 6 Pet )  515 ( 1832) .  
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year s of  har d l abor .  
244 

	

The def endant s appeal ed t hei r  convi ct i ons t o t he 

U. S.  Supr eme Cour t ,  whi ch agr eed t o r eent er  t he cont r over sy t hat  i t  avoi ded 

t he year  bef or e .  Wi r t  agai n ar gued t he case,  cont endi ng t hat  t he Geor gi a 

l aw vi ol at ed t he Cher okee' s t r eat y- guar ant eed pr oper t y r i ght s,  
245 

even 

t hough t he case was cl ear l y about  t he l i ber t y of  t he mi ssi onar i es and t he 

sover ei gn aut hor i t y of  t he St at e of  Geor gi a t o r est r i ct  t hat  l i ber t y .  I n 

Wor cest er  v .  Geor gi a,  handed down al most  exact l y one year  af t er  t he 

deci si on i n Cher okee Nat i on,  Mar shal l  uphel d t he Cour t ' s j ur i sdi ct i on over  

t he caSC46 and wr ot e an opi ni on f or  t he Cour t  t hat  has been cal l ed " t he 

cl ear est ,  most  compl et e ar t i cul at i on of  t he concept  of  abor i gi nal  r i ght s t o be 

f ound i n t he Amer i can l egal  syst em. " 247 Wor cest er  r esol ved ambi gui t i es 

about  t he nat ur e of  Cher okee sover ei gnt y,  whi l e r epudi at i ng t he l anguage 

concer ni ng conquest  i n t he Johnson deci si on .  

Al t hough t he basi c i ssue i n Wor cest er  concer ned t he appl i cabi l i t y of  

Geor gi a l aws i n Cher okee count r y,  Mar shal l  r evi si t ed I ndi an t i t l e quest i ons 

as wel l ,  per haps assumi ng t hat  i f  t he Cher okee possessed no pr oper t y r i ght s,  

Geor gi a sover ei gnt y over  t he ar ea woul d be unquest i oned .  Geor gi a' s 

ar gument  t hat  di scover y t er mi nat ed Cher okee pr oper t y r i ght s was squar el y 

r ej ect ed by t he Cour t ,  whi ch not ed t hat  t he t r i be cont i nued t o exer ci se 

sover ei gnt y over  a l and base wi t hout  ( unt i l  r ecent l y)  st at e i nt er f er ence .  
248 

The I ndi ans wer e " a di st i nct  peopl e"  who " gover n[ ed]  t hemsel ves by t hei r  

own l aws, "  and di scover y di d not  " gi ve t he di scover er  r i ght s i n t he count r y 

di scover ed,  whi ch annul l ed t he pr e- exi st i ng r i ght s of  i t s anci ent  

possessor s 
, ' 249 Di scover y i nst ead gave t he di scover er  onl y " t he excl usi ve 

244.  

	

Wor cest er  and But l er  wer e i ni t i al l y r el eased by t he Geor gi a Super i or  Cour t  because " t hey 

wer e f eder al  empl oyees,  who wer e exempt  f r om t he [ st at e]  l aw . "  WHI TE,  supr a not e 207,  at  730- 31_ 

But  appar ent l y wi shi ng t o t est  t he l aw,  t hey r ef used t o l eave Cher okee count r y,  and Wor cest er  r esi gned 

hi s posi t i on as f eder al  post mast er .  I d.  at  731 .  Ar r est ed agai n,  convi ct ed,  and sent enced,  t hey r ef used a 

par don and i nst ead appeal ed t o t he U. S .  Supr eme Cour t ,  cl ai mi ng t hat  t he super i or  cour t  deci si on was 

t he hi ghest  cour t  i n t he st at e " i n whi ch a deci si on coul d be had"  i n t he case.  I d.  The cl er k of  t he st at e 

super i or  cour t  sur pr i si ngl y f or war ded t he r ecor ds of  t he t r i al  ( unsi gned by t he t r i al  j udge) ,  but  t he st at e 

i gnor ed t he appeal  and made cl ear  t hat  i t  woul d i gnor e any Cour t  deci si on over t ur ni ng t he convi ct i ons .  

I d.  at  730- 31 .  

245 .  

	

See NEWMYER,  supr a not e 81,  at  451 .  

246.  Mar shal l  not ed t hat  t he mi ssi onar i es wer e i mpr i soned under  a st at e l aw al l eged t o be i n 

vi ol at i on of  f eder al  t r eat y r i ght s .  Wor cest er ,  31 U. S .  at  540 .  The Cour t  t her ef or e had j ur i sdi ct i on under  

sect i on 25 of  t he Judi ci ar y Act ,  Mar shal l  not i ng t hat  " [ t ] hose who f i l l  t he j udi ci al  depar t ment  have no 

di scr et i on i n sel ect i ng t he subj ect s t o be br ought  bef or e t hem. "  I d.  at  54 t .  

247 .  Ber man,  supr a not e 24,  at  660 .  Just i ce McLean concur r ed i n t he r esul t .  Wor cest er ,  31 

U. S.  at  563 ( McLean,  J . ,  concur r i ng) ;  see al so i nf r a not e 278 .  Just i ce Bal dwi n di ssent ed,  but  wr ot e no 

opi ni on .  Just i ce Johnson,  whose concur r ence i n Cher okee Nat i on deni ed t he gover nment al  st at us of  t he 

Cher okee,  Cher okee Nat i on,  30 U. S.  at  21- 31 ( Johnson,  J . .  concur r i ng) ,  was absent  due t o heal t h 

r easons .  WHI TE,  supr a not e 207,  at  732 .  See al so supr a not e 240 ( di scussi ng Johnson' s concur r ence) .  

248 .  

	

Wor cest er ,  31 U. S.  at  559- 60 .  

249 .  

	

I d at  542- 43 .  
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t her ef or e,  t her e was no conf l i ct  bet ween t he 

possessor y r i ght s of  t he nat i ves and t he di scover y r i ght s of  Eur opeans .  

As f or  t he suggest i on i n Johnson t hat  di scover y i ncl uded a t heor y of  

conquest ,  
251 

Mar shal l  engaged i n a l engt hy r econsi der at i on of  t he hi st or y of  

I ndi an r el at i ons f r om t he col oni al  char t er s t o Br i t i sh pol i ci es and t o t r eat i es 

made by t he Uni t ed St at es af t er  i ndependence .  52 He was now convi nced 

t hat  t he cont ent i on t hat  t he col oni al  char t er s gave sover ei gn r i ght s over  t he 

nat i ves i n possessi on of  t he l and was an " ext r avagant  and absur d i dea . . .  

[ whi ch]  di d not  ent er  t he mi nd of  any man. " 253 
Al l  t he char t er s conveyed 

was t hat  whi ch t he Ki ng had t o gi ve :  hi s " excl usi ve r i ght  of  pur chasi ng 

such l ands as t he nat i ves wer e wi l l i ng t o sel l  
. , , 254 

Fur t her ,  t he char t er s 

aut hor i zed no war s of  conquest ;  t hey cont empl at ed onl y def ensi ve war s .  
55 

I nvasi ons of  nat i ve t er r i t or y r equi r ed ` j ust  causes . "
256 

	 The char t er s t hus 

gave no r i ght s agai nst  t he nat i ve possessor s,  mer el y r i ght s agai nst  

compet i ng Eur opeans di scover er s .  

Accor di ng t o Mar shal l ,  col oni al  pr act i ce conf i r med hi s vi ew of  t he 

col oni al  char t er s 
257 

The Br i t i sh gover nment  avoi ded i nt er f er i ng wi t h 

nat i ve sel f - gover nment - i t s i nt er est  was i n excl udi ng f or ei gn power s and 

f or bi ddi ng f or ei gn l and sal es . 258 

	

The Cr own " pur chased [ nat i ve]  al l i ance 

250 .  

	

I d at  544 .  

251 .  

	

See supr a not es 194- 95, 201 and accompanyi ng t ext .  

252 .  

	

Wor cest er ,  31 U. S .  at  542- 52 .  Accor di ng t o Pr of essor  Whi t e,  t hi s hi st or i cal  exegesi s was 

t he vehi cl e by whi ch Mar shal l  convi nced hi msel f  t hat  what ever  nat ur al  l aw r i ght s of  pr oper t y and sel f -

det er mi nat i on t he Cher okee once possessed wer e l ost  t o t he super i or  power  and ci vi l i zat i on of  t he 

Angl o- Amer i cans,  whi ch now,  under  t he Const i t ut i on,  t r eat i es,  and st at ut es,  owed a f eder al  a dut y of  

pr ot ect i on t o t he dependent  t r i bes .  WHI TE,  supr a not e 207,  at  733- 35 .  Thi s " act ual  st at e of  t hi ngs, "  i n 

Mar shal l ' s wor ds,  Wor cest er ,  31 U. S .  at  560,  was cent r al  t o hi s const i t ut i onal  anal ysi s,  whi ch Pr of essor  

Whi t e mai nt ai ns was a " f asci nat i ng exer ci se i n conver t i ng t he nat ur al  l aw ar gument  t o ar gument s based 

on t he sover ei gn power s of  t he Uni on and of  hi s Cour t "  WHI TE,  supr a not e 207,  at  732 .  

Pr of essor  Newmyer  subst ant i al l y agr ees wi t h Pr of essor  Whi t e,  concl udi ng t hat  i n 

Mar shal l ' s vi ew " l aw f ol l owed hi st or y . . .  di vest t i ng]  t he I ndi ans of  al l  i nnat e cl ai ms t o t hei r  homel and 

By pr eser vi ng t he di st i nct i on bet ween ` i s'  and ` ought , '  .  .  .  denyi ng t he i nnat e mor al i t y of  l aw,  [ and]  .  .  .  

t yi ng Nat i ve Amer i can l aw t o t he out come of  hi st or y,  t o ` t he act ual  st at e of  t hi ngs, '  t o ` power ,  war ,  

[ and]  conquest . " '  NEws YER,  supr a not e 81,  at  452 .  1 do not  quar r el  wi t h t hese obser vat i ons 

concer ni ng t he l oss of  t he I ndi ans nat ur al  l aw pr oper t y r i ght s,  but  I  mai nt ai n t hat ,  whet her  der i ved f r om 

nat ur al  l aw or  f r om posi t i ve l aw,  t he pr opr i et ar y r i ght s of  t he I ndi ans wer e si gni f i cant  i n t he wake of  t he 

Wor cest er  deci si on .  

253 .  

	

Wor cest er ,  31 U. S .  at  544- 45 .  

254 .  

	

I d.  at  545 .  " The cr own coul d not  be under st ood t o gr ant  what  t he cr own di d not  af f ect  t o 

cl ai m;  nor  was i t  so under st ood . "  I d.  

255 .  I d.  

256 .  

	

I d. ;  see al so i d.  at  547 ( " [ O] ur  hi st or y f ur ni shes no exampl e . . .  of  any at t empt  on t he par t  

of  t he cr own t o i nt er f er e wi t h t he i nt er nal  af f ai r s of  t he I ndi ans,  f ar t her  t han t o keep out  t he agent s of  

f or ei gn power s,  who,  as t r ader s or  ot her wi se,  mi ght  seduce t hem i nt o f or ei gn al l i ances . " ) .  

257 .  

	

I d.  at  517- 18 .  

258 .  

	

I d.  at  547 .  
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and dependence by subsi di es ;  but  never  i nt r uded i nt o t he i nt er i or  of  [ nat i ve]  

af f ai r s . , , 2' 9 The Pr ocl amat i on of  1763,  Mar shal l  mai nt ai ned,  was 

r ecogni t i on of  nat i ve sover ei gnt y wi t hi n I ndi an count r y and oper at ed t o ban 

set t l er  pur chases of  I ndi an t i t l e t her e .  
260 

Ot her  col oni al  aut hor i t i es f ost er ed 

t r ade bet ween t he set t l er s and t he nat i ves whi l e at t empt i ng " no cl ai m t o 

t hei r  l ands,  [ and]  no domi ni on over  t hei r  per sons . " 26t  Rat her ,  t he col oni al  

aut hor i t i es mer el y pr ovi ded t he sor t  of  pr ot ect i on t hat  an al l y woul d suppl y,  

" wi t hout  i nvol vi ng a sur r ender  of  [ nat i ve]  nat i onal  char act er  . "
262 

Thi s st at e of  af f ai r s,  accor di ng t o t he Chi ef  Just i ce,  was not  mat er i al l y 

al t er ed when t he Uni t ed St at es succeeded t o t he cl ai ms of  t he Br i t i sh 

cr own 
263 

I n t he 1783 peace t r eat y,  t he Br i t i sh di d not  pur por t  t o convey t o 

t he Uni t ed St at es what  t he Cr own never  had:  sover ei gn cont r ol  over  t he 

nat i ve t r i bes 
. 26'  The new nat i on pr oceeded t o si gn many t r eat i es wi t h t he 

I ndi ans i n whi ch i t  pr omi sed t he t r i bes mi l i t ar y pr ot ect i on .  Two such 

t r eat i es wer e t he Tr eat i es of  Hopewel l  and Hol st on wi t h t he Cher okee,  

whi ch i ncl uded pr ovi si ons r ecogni zi ng a r i ght  of  Cher okee sel f -

gover nment  
. 265 

Mar shal l  mai nt ai ned t hat  t he t r eat y pr omi ses of  Uni t ed 

St at es pr ot ect i on coexi st ed wi t h pr omi ses of  t r i bal  sel f - gover nment ;  t he 

f or mer  was not  t hought  t o be i nconsi st ent  wi t h t he l at t er .  
266 

	

These 

sover ei gn pr omi ses of  f eder al  pr ot ect i on,  whi ch Mar shal l  emphasi zed r at her  

t han r ecogni zi ng any r emai ni ng I ndi an nat ur al  l aw r i ght s,  di mi ni shed I ndi an 

sover ei gnt y,  but  l ef t  t hei r  pr oper t y r i ght s,  as acknowl edged by t he di scover y 

doct r i ne,  i nt act .  

259 .  I d.  Mar shal l  admi t t ed t hat ,  had t he col oni st s been " suf f i ci ent l y power f ul , "  t hey mi ght  have 

at t empt ed t o sei ze I ndi an l ands " wi t hout  negot i at i on or  pur chase f r om t he nat i ve I ndi ans .  But  t hi s 

cour se i s bel i eved t o have been nowher e t aken .  A mor e conci l i aor y mode was pr ef er r ed,  and one whi ch 

was bet t er  cal cul at ed t o i mpr ess t he I ndi ans,  who wer e t hen power f ul ,  wi t h a sense of  t he j ust i ce of  t hei r  

whi t e nei ghbour s . "  I d.  at  579- 80.  

260 .  

	

I d.  a t  548 .  On t he pr ocl amat i on,  see Cl i nt on,  Pr ocl amat i on,  supr a not e 54.  

261 .  

	

Wor cest er ,  31 U. S .  at  552,  

262 .  I d.  

263 .  I d.  

264 .  I d.  at  560 ( " [ T] he ki ng of  Gr eat  Br i t ai n,  at  t he t r eat y of  peace,  coul d cede onl y what  

bel onged t o hi s cr own" ) .  The Br i t i sh pol i cy consi st ent l y " r ecogni z[ ed t he I ndi ans' ]  t i t l e t o sel f  

gover nment . "  I d 

265 .  

	

See,  e . g. ,  i d.  at  560- 61 ( not i ng t hat  pr ot ect i on pr ovi ded t o a weaker  power  by a st r onger  

power  di d not  mean t he weaker  r el i nqui shed i t s i ndependence) .  

266 .  Nat i onal  pol i cy was t o " consi der  t he sever al  I ndi an nat i ons as di st i nct  pol i t i cal  

communi t i es,  havi ng t er r i t or i al  boundar i es,  wi t hi n whi ch t hei r  aut hor i t y i s excl usi ve,  and havi ng a r i ght  

t o al l  t he l ands wi t hi n t hose boundar i es . "  

	

Wor cest er ,  31 U. S .  at  557 .  Cohen' s t r eat i se mai nt ai ned t hat  

" Wor cest er  . . .  concl uded t hat  t he guar di an- war d r el at i onshi p di d not  abol i sh pr eexi st i ng t r i bal  power s 

or  make t he t r i bes dependent  upon f eder al  l aw f or  t hei r  power s of  sel f - gover nment . "  COHEN TREAI  I SE,  

supr a not e 21,  at  233- 34 .  
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The f eder al  pr ot ect i on Mar shal l  f ound i n t he Const i t ut i on,  st at ut es,  and 

t r eat i es was cr i t i cal  t o t he out come i n Wor cest er  because t he i ssue 

concer ned whet her  st at e l aws coul d oper at e i n I ndi an count r y,  and t her eby 

depr i ve t he Cher okee of  t hei r  sover ei gnt y .  
211 

Mar shal l  concl uded t hat  t he 

t r eat i es bet ween t he f eder al  gover nment  and t he Cher okee Nat i on 

" mar k[ ed]  out  t he boundar y t hat  separ at e[ d]  t he Cher okee count r y f r om 

Geor gi a ;  guar ant [ ced]  t o [ t he t r i be]  al l  t he l and wi t hi n t hei r  boundar y ;  

sol emnl y pl edge[ d]  t he f ai t h of  t he Uni t ed St at es t o r est r ai n t hei r  ci t i zens 

f r om t r espassi ng on i t ;  and r ecogni ze[ d]  t he pr e- exi st i ng power  of  t he 

nat i on t o gover n i t sel f . " 268 Consequent l y,  t he at t empt  by Geor gi a t o ext end 

i t s l aws over  Cher okee count r y vi ol at ed t he t er r i t or i al  and sover ei gn r i ght s 

r ecogni zed by t he t r eat i es,  whi ch wer e t he supr eme l aw of  t he l and .  The 

st at e l aws al so conf l i ct ed wi t h t he Const i t ut i on' s I ndi an Commer ce 

Cl ause 
26'  

and t he f eder al  Tr ade and I nt er cour se Act ,  whi ch r eser ved I ndi an 

af f ai r s t o t he f eder al  gover nment .  
270 

Consequent l y,  t he Cour t  hel d t hat  t he 

appl i cabl e Geor gi a l aws wer e " voi d,  as bei ng r epugnant  t o t he const i t ut i on,  

t r eat i es,  and l aws of  t he Uni t ed St at es, "  and t hus t he Cour t  or der ed 

Wor cest er  r el eased f r om j ai l  
2' 1 

267 .  

	

Wor cest er ,  31 U. S.  at  590- 91,  

268 .  

	

I d at  561- 62;  see al so i d at  557 ( not i ng t hat  f eder al  l aw t r eat ed I ndi an t r i bes as " di st i nct  

pol i t i cal  communi t i es,  havi ng t er r i t or i al  boundar i es,  wi t hi n whi ch .  .  .  i s not  onl y acknowl edged,  but  

guar ant i ed by t he Uni t ed St at es . " ) .  

269 .  

	

U. S .  CONST.  ar t  I ,  § 8,  cl .  3 .  

270 .  Tr ade and I nt er cour se Act  of  1790,  ch .  33,  § 4,  1 St at .  137,  138 ( codi f i ed as amended i n 

par t  at  25 U. S, C.  § 177 ( 2000) ) .  The or i gi nal  ver si on of  di e Act  r ead as f ol l ows :  

no sal e of  l ands made by any I ndi ans,  or  any nat i on or  t r i be of  I ndi ans wi t hi n t he 

Uni t ed St at es,  shal l  be val i d t o any per son or  per sons,  or  t o any st at e,  whet her  

havi ng t he r i ght  of  pr e- empt i on t o such l ands or  not ,  unl ess t he same shal l  be 

made and dul y execut ed at  some publ i c t r eat y,  hel d under  t he aut hor i t y of  t he 

Uni t ed St at es .  

I d.  ( emphasi s added) .  Thi s pr ovi si on has r emai ned subst ant i al l y t he same .  Compar e § 4,  1 St ar .  at  138,  

wi t h 25 U. S. C.  § 177 ( 2000) .  

271 .  

	

Wor cest er ,  31 U. S .  at  562- 63 .  However ,  Geor gi a r ef used t o r el ease t he mi ssi onar i es,  and 

ei ght  mont hs af t er  t he Wor cest er  deci si on,  t hey aut hor i zed t hei r  l awyer  t o pr ess ahead wi t h an appeal  t o 

t he Supr eme Cour t  t o not i f y Pr esi dent  Jackson t hat  t he st at e was f r ust r at i ng a decr ee of  t he Cour t .  

However ,  shor t l y t her eaf t er ,  t he mi ssi onar i es deci ded t o dr op t hei r  appeal  and seek a par don f r om t he 

Geor gi a gover nor ,  whi ch was gr ant ed i n Januar y 1833 .  The r esul t  al l owed t he r ecent l y r eel ect ed 

Jackson t o avoi d t he pr ospect  of  possi bl e expansi on of  t he nul l i f i cat i on cr i si s,  i nvol vi ng Sout h 

Car ol i na' s obj ect i ons t o t he pr ot ect i oni st  f eder al  t ar i f f ,  t o Geor gi a and ot her  sout her n st at es over  I ndi an 

af f ai r s and f ai l ur e t o abi de by Supr eme Cour t  or der s .  WHI TE,  supr a not e 207,  at  737- 38 .  I n 1992,  over  

160 year s l at er ,  t he St at e of  Geor gi a i ssued anot her  par don,  cal l i ng t he Wor cest er  i nci dent  " a st ai n on 

t he hi st or y of  cr i mi nal  j ust i ce i n Geor gi a"  and expr essi ng r egr et  over  usur pi ng t he Cher okee' s 

sover ei gnt y and i gnor i ng t he Supr eme Cour t .  JUDI TH V_ ROYSTER & MI CHAEL C.  BLUMM,  NATI VE 

AMERI CAN NATURAL RESOURCES LAW:  CASES AND MATERI ALS 53 ( 2002)  ( ci t i ng Geor gi a t o Par don 2 

i n I ndi an Land Case,  N. Y.  TI MES,  Nov_ 23,  1992,  at  A13) .  
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The Wor cest er  Cour t ' s deci si on t o uphol d t he t er r i t or i al  sover ei gnt y of  

t he Cher okee Nat i on became a bedr ock pr i nci pl e of  f eder al  I ndi an l aw,  
272 

shar pl y l i mi t i ng st at e aut hor i t y over  I ndi an t r i bes,  at  l east  unt i l  t he er a of  t he 

Rehnqui st  Cour t .  
273 

	

The deci si on al so had an i mpor t ant  ef f ect  on I ndi an 

pr opr i et ar y r i ght s by denyi ng st at es t he aut hor i t y t o ext i ngui sh I ndi an 

t i t l e, 274 an i ssue l ef t  undeci ded i n Johnson v .  M' I nt osh .
275 

Johnson i nvol ved 

west er n l ands not  wi t hi n a st at e,  and t he gover nment al  r i ght  of  pr eempt i on 

t he Cour t  r ecogni zed coul d have been i nt er pr et ed as ext endi ng t o ei t her  t he 

f eder al  gover nment  or  t o st at es,  or  t o bot h . 276 

	

I n cont r ast ,  Wor cest er  

concer ned I ndi an l ands wi t hi n t he boundar i es of  one of  t he or i gi nal  t hi r t een 

st at es 
277 

	

Not wi t hst andi ng t hese di st i nct i ons,  Chi ef  Just i ce Mar shal l ' s 

answer  was an emphat i c " no"  t o t he possi bi l i t y of  st at e ext i ngui shment  
278 

272.  

	

See,  e . g. ,  WI LKI NSON,  supr a not e 19,  at  158 n_l 26 ( not i ng t hat  Wor cest er  was t he f our t h 

most  ci t ed pr e- Ci vi l  War  case by f eder al  and st at e cour t s bet ween 1970 and 1985) ;  Fr i ckey,  

Mar shal l i ng,  supr a not e 25,  at  402- 17 ( mai nt ai ni ng Wor cest er  l ai d t he f oundat i on f or  ( 1)  t he r eser ved 

r i ght s doct r i ne,  t he not i on t hat  I ndi an t r eat i es wer e gr ant s of  r i ght s f r om t r i bes t o t he f eder al  

gover nment ,  not  vi ce ver sa,  and ( 2)  t he cl ear  st at ement  r ul e,  r equi r i ng Congr ess t o cl ear l y and 

unambi guousl y t er mi nat e r ul ed sover ei gnt y) .  

273 .  See,  e . g. ,  Phi l i p P.  Fr i ckey,  A Common l aw f or  Our  Age of  Col oni al i sm:  The Judi ci al  

Di vest i t ur e of  I ndi an Tr i bal  Aut hor i t y over  Nonmember s,  109 YALE L. J .  1,  4- 6 ( 1999)  [ her ei naf t er  

Fr i ckey,  Common Lar v]  ( expl ai ni ng t he Rehnqui st  Cour t ' s st eady er osi on of  t r i bal  sover ei gnt y over  

nonmember s,  whi ch Pr of essor  Fr i ckey cl ai med i s usur pi ng t he congr essi onal  r ol e of  i mpl ement i ng t he 

ongoi ng pr ocess of  col oni al i sm) ;  Ral ph W.  Johnson,  Chi ef  Just i ce Rehnqui st  and t he I ndi an Cases,  16 

PUB.  LAND L.  REv.  1,  7,  24- 25 ( 1995)  ( accusi ng t he Rehnqui st  Cour t  of  pur sui ng a " t er mi nat i on 

pol i cy"  i nconsi st ent  wi t h Wor cest er  by aut hor i zi ng st at e r egul at i on i n I ndi an count r y) .  

274.  

	

See,  e . g. ,  Ci t y of  Onei da v .  Onei da I ndi an Nat i on,  470 U. S .  226,  240 ( 1985)  ( r ej ect i ng a 

t r eat y bet ween t he t r i be and t he st at e as ext i ngui shi ng I ndi an t i t l e) .  

275.  See gener al l y Johnson v.  M' I nt osh,  21 U. S,  ( 8 Wheat . )  543,  569 ( 1823) ;  see supr a t ext  

pr oceedi ng,  accompanyi ng,  and f ol l owi ng not es 192- 93 .  

276.  See i d.  at  585 ( st at i ng t hat  " ei t her  t he Uni t ed St at es,  or  t he sever al  st at es . . .  [ had]  t he 

excl usi ve power  t o ext i ngui sh [ I ndi an t i t l e] " ) ;  see al so supr a not e 186 and accompanyi ng t ext .  

277.  The or i gi nal  t hi r t een st at es wer e Connect i cut ,  Del awar e,  Geor gi a,  Mar yl and,  

Massachuset t s,  New Hampshi r e,  New Jer sey,  New Yor k,  Nor t h Car ol i na,  Pennsyl vani a,  Rhode I sl and,  

Sout h Car ol i na,  and Vi r gi ni a.  

278 .  

	

Wor cest er ,  31 U. S .  at  557 ( ` The t r eat i es and l aws of  t he Uni t ed St at es cont empl at e t he 

I ndi an t er r i t or y as compl et el y separ at ed f r om t hat  of  t he st at es ;  and pr ovi de t hat  al l  i nt er cour se wi t h 

t hem shal l  be car r i ed on excl usi vel y by t he gover nment  of  t he uni on . " ) .  Mar shal l  f ur t her  del i neat ed t he 

ext ent  of  Cher okee sover ei gnt y,  wr i t i ng:  

The Cher okee nat i on . . .  i s a di st i nct  communi t y occupyi ng i t s own t er r i t or y,  

wi t h boundar i es accur at el y descr i bed,  i n whi ch t he l aws of  Geor gi a can have no 

f or ce,  and whi ch t he ci t i zens of  Geor gi a have no r i ght  t o ent er ,  l i st  wi t h t he assent  

of  t he Cher okees t hemsel ves,  or  i n conf or mi t y wi t h t r eat i es,  and wi t h t he act s of  

congr ess .  The whol e i nt er cour se bet ween t he Uni t ed St at es and t hi s nat i on,  i s,  by 

our  const i t ut i on and l aws,  vest ed m t he gover nment  of  t he Uni t ed St at es .  

I d.  at  561 .  

Just i ce McLean concur r ed i n t he j udgment ,  di sput i ng t he assumpt i on i n Mar shal l ' s opi ni on 

t hat  t r i bes wer e endur i ng pol i t i cal  bodi es wi t h a geogr aphi cal  base .  He consi der ed t he t r i bes t o be 

t empor ar y set t l ement s " al ways subj ect  .  .  .  t o encr oachment s f r om t he set t l ement s ar ound t hem. "  I d.  at  
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I n t he wake of  t he Wor cest er  deci si on,  i t  was appar ent  t hat  under  t he 

di scover y doct r i ne 
279 

I ndi an t r i bes r et ai ned i mpor t ant  possessor y and 

gover nance r i ght s .  Ther e was a t er r i t or i al  di vi si on bet ween st at es and 

I ndi an count r y :  t r i bes possessed t er r i t or i al  sover ei gnt y wi t hi n t he l at t er ,  

wher e st at e l aws di d not  gover n .  Tr i bes wer e owed f eder al  pr ot ect i on,  and 

onl y t he f eder al  gover nment  coul d ext i ngui sh I ndi an t i t l e t hr ough pur chase .  

However ,  Mar shal l ' s i nt er pr et at i on of  an excl usi ve f eder al  aut hor i t y over  

I ndi an af f ai r s benef i t ed t he Cher okee Nat i on ver y l i t t l e i n t he hands of  t he 

Jackson Admi ni st r at i on whi ch,  under  t he 1830 I ndi an Removal  Act ,  
280 

pr oceeded t o car r y out  a f eder al  r emoval  pol i cy,  whi ch l ed t o t he " t r ai l  of  

t ear s"  and near  genoci de .  
281 

I n 1835,  t hr ee year s af t er  t he Wor cest er  deci si on,  t he Mar shal l  Cour t  

consi der ed I ndi an t i t l e f or  t he f i nal  t i me,  i n what  t ur ned out  t o be t he Chi ef  

Just i ce' s l ast  year .  
252 

	

Mi t chel  v.  Uni t ed St at es concer ned t i t l e t o Fl or i da 

l ands acqui r ed by a set t l er  f r om an I ndi an t r i be pr i or  t o t he Uni t ed St at es'  

acqui si t i on of  Fl or i da f r om Spai n i n 1819 
283 

The Cour t ,  i n an opi ni on by 

Just i ce Bal dwi n,  r ul ed t hat  I ndi an t i t l e pur chased by non- I ndi ans coul d 

become f ee t i t l e i f  t he f eder al  sover ei gn r at i f i ed t he t r ansact i on 
284 

	

The 

594 ( McLean,  J . ,  concur r i ng) .  Wher e t r i bal  sel f - gover nment  woul d be " i nconsi st ent  wi t h t he pol i t i cal  

wel f ar e of  t he st at es,  and t he soci al  wel f ar e of  t he advancement  of  i t s ci t i zens, "  st at e l aw woul d t r ump 

t r i bal  sover ei gnt y .  I d.  Thi s vi ew woul d cul mi nat e i n t he enact ment  of  t he Gener al  Al l ot ment  Act  i n 

1887 .  See ROYSTER & BLUMm,  supr a not e 271,  at  40- 41 ( di scussi ng t he Gener al  Al l ot ment  Act ,  Act  of  

Feb_ 8,  1887,  ch .  119,  24 St ar t .  388 ( 1887)  ( r epeal ed 2000) ) ;  see al so i nf r a not e 297 and accompanyi ng 

t ext .  

279 .  However ,  Mar shal l  and ot her s'  pol i t i cal  agenda of  maki ng t he t r eat ment  of  t he Cher okee 

and ot her  t r i bes a pol i t i cal  i ssue i n t he 1832 el ect i on,  see supr a not e 226 and accompanyi ng t ext ,  came 

t o naught ,  as Pr esi dent  Jackson was easi l y r eel ect ed,  f r ust r at i ng Mar shal l ' s ef f or t  t o have a pr esi dent  

ot her  t han Jackson i nst al l ed,  who mi ght  appoi nt  hi s col l eague,  St or y,  as hi s successor .  See NEWMYER,  

supr a not e 81,  at  456 ( cl ai mi ng t hat  Mar shal l  " hur r i ed t he l i t i gat i on"  and encour aged t he publ i cat i on of  

di ssent s i n Cher okee Nat i on i n an ef f or t  t o hel p def eat  Jackson) .  

280.  

	

I ndi an Removal  Act  of  1830,  eh .  148,  7 St ar .  411 .  

281 .  I n t he wor ds of  Pr of essor  Whi t e,  " t he f eder al  gover nment  si mpl y st epped i n and i t sel f  

cont i nued t he ( st at e' s]  pol i cy of  di spossessi on. "  WHI TE,  supr a not e 207,  at  736 .  Jackson' s al l eged 

r esponse t o t he case,  " John Mar shal l  has made hi s deci si on,  now l et  hi m enf or ce i t , "  i s pr obabl y 

apocr yphal .  See HOBSON,  supr a not e 225,  at  179.  The af t er mat h of  t he Wor cest er  deci si on i s expl ai ned 

i n Bur ke,  supr a not e 224,  at  500- 32 .  

282 .  

	

Chi ef  Just i ce Mar shal l  di ed of  an i l l ness " t hat  had pl agued hi m f or  many year s"  on Jul y 6,  

1835,  at  age 79 .  NEWMYER,  supr a not e 81,  at  461,  

283 .  

	

Mi t chel  v .  Uni t ed St at es,  34 U. S .  ( 9 Pet . )  711,  725 ( 1835) .  The acqui si t i on of  Fl or i da f r om 

Spai n by t r eat y i n 1819 was pr ompt ed by I ndi an r ai ds on Geor gi a f r om Spani sh Fl or i da,  whi ch i n t ur n 

i nduced Gener al  Andr ew Jackson t o i nvade Fl or i da and def eat  t he Cr eek Nat i on .  Spai n subsequent l y 

agr eed t o cede Fl or i da t o t he Uni t ed St at es i n r et ur n f or  payment  of  cl ai ms and a guar ant ee of  pr ot ect i ng 

i t s Texas bor der .  See COGGI NS ET AL . ,  supr a not e 127,  at  38 .  

284 .  Mi t chel ,  34 U. S .  at  758- 59 .  

	

Thi s r esul t  i n ef f ect  j ust i f i ed t he I l l i noi s and Wabash 

Company' s cont i nuous ( but  unsuccessf ul )  ef f or t s t o obt ai n congr essi onal  r at i f i cat i on of  t hei r  pur chases 

i n t he year s pr i or  t o t he Johnson deci si on .  See supr a not es 122- 25 and accompanyi ng t ext .  
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Cour t  descr i bed I ndi an t i t l e as bei ng a " per pet ual  r i ght  of  possessi on"  and 

not ed t he exi st ence of  a " uni f or m r ul e"  f r om t he f i r st  Br i t i sh set t l ement :  

" f r i endl y I ndi ans wer e pr ot ect ed i n t he possessi on of  t he l ands t hey 

occupi ed,  and wer e consi der ed as owni ng t hem .  .  .  as t hei r  common 

pr oper t y,  f r om gener at i on t o gener at i on . " " '  The f act  t hat  t he I ndi ans used 

t hei r  l ands as a commons f or  hunt i ng was i r r el evant ,  f or  " t hei r  hunt i ng 

gr ounds wer e as much i n t hei r  act ual  possessi on as t he cl ear ed f i el ds of  t he 

whi t es" ;  t hey r et ai ned excl usi ve possessi on " unt i l  t hey abandoned t hem,  

made a cessi on t o t he gover nment ,  or  an aut hor i zed sal e t o i ndi vi dual s . zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
� 286 

However ,  a pr i vat e pur chase of  I ndi an t i t l e r equi r ed f eder al  r at i f i cat i on i f  

t he pur chaser  was t o obt ai n f r eel y al i enabl e t i t l e 
287 

Thus,  t he di scover y 

doct r i ne pr ot ect ed I ndi an possessi on of  communal l y hel d l ands unl ess 

abandoned,  and t er mi nat i ng t hat  possessi on r equi r ed f eder al  pur chase and 

I ndi an consent .  Accor di ng t o t he Cour t ,  I ndi an t i t l e was " as sacr ed as t he 

f ee . "
288 

The Mi t chel  Cour t  al so squar el y r ej ect ed t he not i on t hat  conquest  coul d 

ext i ngui sh I ndi an t i t l e .  Accor di ng t o Just i ce Bal dwi n,  i n t he t r eat i es wi t h 

t he I ndi ans,  " t he ki ng [ of  Engl and]  wai ved al l  r i ght s accr ui ng by conquest  

or  cessi on,  and t hus most  sol emnl y acknowl edged t hat  t he I ndi ans had 

r i ght s of  pr oper t y whi ch t hey coul d cede or  r eser ve . " 289 Because i t  st ood i n 

t he same posi t i on as t he Engl i sh monar ch,  t he Uni t ed St at es coul d not  

assume a r i ght  of  conquest  r enounced by i t s pr edecessor .  
290 

V,  THE LEGACY OF THE MARSHALL COURT DECI SI ONS 

Over  a quar t er - cent ur y,  i n f i ve di f f er ent  opi ni ons,  t he Mar shal l  Cour t  

out l i ned t he cont our s of  t he di scover y doct r i ne and t he r el at ed concept s of  

I ndi an t i t l e and nat i ve sover ei gnt y .  Di scover y gave di scover er s onl y an 

excl usi ve r i ght  t o pur chase,  excl udi ng ot her  Eur opean compet i t or s .  I t  

si mul t aneousl y i mposed a par t i al  r est r ai nt  on al i enat i on on t he I ndi an t r i bes,  

f or bi ddi ng f ee sal es t o anyone but  t he di scover i ng sover ei gn or  i t s 

successor s .  Except  f or  t hi s r est r ai nt ,  I ndi an t i t l e- whi ch i s based on pr e-  

285,  

	

Mi t chel ,  34 U. S.  at  745.  Pr i vat e pur chases wi t hout  f eder al  r at i f i cat i on amount  t o pur chases 

of  I ndi an t i t l e,  whi ch,  l i ke t he l and t i t l es pur chased i n Johnson,  coul d be ext i ngui shed by a subsequent  

cessi on f r om t he I ndi ans t o t he f eder al  gover nment .  See supr a not e 162 and accompanyi ng t ext  

( descr i bi ng pr i vat e pur chases of  I ndi an t i t l e as execut or y i nt er est s) .  

286 .  

	

Mi t chel ,  34 U. S .  at  746.  

287 .  

	

See i d.  at  758 ( " The I ndi an r i ght  t o l ands as pr oper t y,  was . . .  t hat  of  al i enat i on . . .  subj ect  

onl y t o r at i f i cat i on f r om t he govemor  r epr esent i ng t he ki ng . " ) .  

288.  

	

I d.  at  746 .  

289.  

	

I d.  at  749 .  

290.  

	

I d.  at  754 .  
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exi st i ng possessi on,  not  gover nment al  r ecogni t i on- was as sacr ed as t he 

f ee .  The sel f - gover ni ng st at us of  I ndi an t r i bes was l ef t  l ar gel y unaf f ect ed 

by t he di scover y doct r i ne .  Tr i bes ent er ed i nt o t r eat i es t o obt ai n f eder al  

pr ot ect i on,  but  except  f or  l osi ng t he abi l i t y t o conduct  f or ei gn r el at i ons,  

t r i bal  sover ei gnt y was uni mpai r ed .  Fur t her ,  t r i bal  sover ei gnt y was buf f er ed 

f r om st at e l aws by t he I ndi an Commer ce Cl ause,  t r eat i es,  and t he f eder al  

Tr ade and I nt er cour se Act  
291 

Feder al  supr emacy over  I ndi an af f ai r s 

f or ecl osed st at e ext i ngui shment  of  I ndi an t i t l e .  

Over  t he year s,  subsequent  cour t s and Congr esses mi si nt er pr et ed t he 

Mar shal l  Cour t ' s l anguage and under mi ned t he pr i nci pl es i t  l ai d down .  I n 

par t i cul ar ,  t he guar di an/ war d l anguage i n t he Cher okee Nat i on case 
292 was 

t r ansf or med f r om a concept  pr ot ect i ve of  t r i bal  pr er ogat i ves i nt o one t hat  

gave Congr ess vi r t ual l y unbr i dl ed power  over  I ndi an af f ai r s 
293 

Thi s 

" pl enar y power "  aut hor i t y,  descr i bed by one comment at or  as a 
, ' myst i que'

-; 294 
and by anot her  as " ext r a- const i t ut i onal ,  

"
295 became t he 

vehi cl e t o j ust i f y f eder al  pol i ci es under mi ni ng t r i bal  sel f - gover nment  i n 

ways never  i magi ned by t he Mar shal l  Cour t .  These pol i ci es i ncl uded 

ext endi ng f eder al  cr i mi nal  j ur i sdi ct i on t hr oughout  I ndi an count r y 
296 and 

291 .  U. S .  CoNs' r .  ar t .  1,  § 8,  el .  3 ( I ndi an Commer ce Cl ause) ;  Tr ade and I nt er cour se Act  of  

1790,  ch .  33,  1 Son,  137 ( codi f i ed as amended i n par t  at  25 U. S . C.  § 177 ( 2000) ) ;  see al so supr a not e 72 

( ci t i ng sever al  t r eat i es) .  

292.  Cher okee Nat i on v .  Geor gi a,  30 U. S .  ( 5 Pet . )  1,  17 ( 1831)  ( descr i bi ng t he t r i be' s 

r el at i onshi p wi t h t he f eder al  gover nment  as " r esembl e[ i ng]  t hat  of  a war d t o hi s guar di an" ) ;  see al so 

supr a not e 238 and accompanyi ng t ext .  

293 .  See Nel l  Jessup Newt on,  Feder al  Power  over  I ndi ans :  I t s Sour ces,  Scope,  and Li mi t at i ons,  

132 U.  PA.  L.  REV.  195,  198 ( 1984)  [ her ei naf t er  Newt on,  Feder al  Power ]  ( concl udi ng t hat  t he cour t s 

shoul d appl y an i nt er medi at e st andar d of  r evi ew t o " l egi sl at i on af f ect i ng I ndi ans" ) ;  Cl i nt on,  Redr essi ng 

t he Legacy of  conquest ,  supr a not e 2,  at  110- 25 ( di scussi ng t he ef f ect  of  Congr ess' s cl ai med pl enar y 

power  over  t r i bal  sover ei gnt y) ;  see al so t he col l oquy bet ween Pr of essor  Wi l l i ams,  Rober t  A.  Wi l l i ams,  

Jr . ,  The Al gebr a of  Feder al  I ndi an Law:  The Har d Tr ai l  of  Decol oni zat i on and Amer i cani zi ng t he Mr i t e 

Man' s I ndi an Law,  1986 Wi sc .  L.  REV.  219 ( 1986) ,  and Pr of essor  Laur ence,  Rober t  Laur ence,  Lear ni ng 

t o Li ve wi t h t he Pl enar y Power  of  Congr ess over  I ndi an Nat i ons :  An Essay i n React i on t o Pr of essor  

Wi l l i ams'  Al gebr a,  30 ARt z,  L .  REV.  413 ( 1988) ;  t he r epl y by Pr of essor  Wi l l i ams,  Rober t  A.  Wi l l i ams,  

Jr . ,  Lear ni ng Not  t o Li ve wi t h Eur ocent r i c Myopi a :  A Repl y t o Pr of essor  Laur ence' s Lear ni ng t o Li ve 

wi t h t he Pl enar y Power  of  Congr ess over  t he I ndi an Nat i ons,  30 ARt z.  L .  REV.  439 ( 1988) ;  and t he 

r ej oi nder  by Pr of essor  Laur ence,  Rober t  Laur ence,  On Eur ocent r i c Myopi a,  t he Desi gnat ed Hi t t er  Rul e,  

and " The Act ual  St at e of  Thi ngs,  "  30 ARi z .  L .  REV.  459 ( 1988) .  

294 .  

	

Newt on,  Feder al  Power ,  supr a not e 293,  at  199 .  

295,  

	

Cl i nt on,  Redr essi ng t he Legacy of  Conquest ,  supr a not e 2,  at  99 ;  see al so Cl i nt on,  No 

Feder al  Supr emacy,  supr a not e 23,  at  118 .  

296 .  

	

Act  of  Mar .  3,  1885,  eh .  341,  § 9,  23 St at .  362,  385 ( Maj or  Cr i mes Act )  ( codi f i ed at  18 

U. S. C.  § 1153 ( 2000) )  ( gi vi ng t he f eder al  gover nment  t he aut hor i t y t o pr osecut e mur der  and ot her  

ser i ous cr i mes by I ndi ans agai nst  I ndi ans on- r eser vat i on) .  Thi s Act  was enact ed i n r esponse t o Ex par se 

Cr ow Dog,  109 U. S .  556,  571- 72 ( 1883) ,  wher e t he Cour t  r ecogni zed excl usi ve t r i bal  j ur i sdi ct i on over  

cr i mes commi t t ed on- r eser vat i on by and agai nst  I ndi ans,  despi t e t r eat y l anguage subj ect i ng t he Si oux 
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physi cal l y br eaki ng up r eser vat i ons i nt o i ndi vi dual  par cel s ( whi ch of t en 

wer e made avai l abl e t o non- I ndi ans)  i n an ef f or t  t o f ost er  agr ar i ani sm and 

Chr i st i ani t y t hr ough t he al l ot ment  pr ogr am.  
97 

I n uphol di ng t he l at t er ,  t he 

Cour t  r ul ed t hat  Congr ess possessed t he aut hor i t y t o uni l at er al l y abr ogat e 

t r eat y pr omi ses 
39s 

Lat er ,  t he Cour t  woul d mi sconst r ue t he l anguage of  

" occupancy t i t l e"  i n Johnson v .  M' I nt osh 299 t o deny compensat i on f or  

gover nment  t aki ngs of  I ndi an t i t l e l and 300 

Thi s does not  mean,  however ,  t hat  subsequent  cour t s compl et el y 

er oded U. S abor i gi nal  t i t l e and nat i ve sover ei gnt y .  For  exampl e,  t he 

Supr eme Cour t  has hel d t hat  act s of  Congr ess t er mi nat i ng I ndi an t i t l e must  

be " cl ear  and pl ai n . "
301 

Thus,  a ser i es of  execut i ve and congr essi onal  

act i ons t hat  mi st akenl y assumed t hat  t r i bal  abor i gi nal  t i t l e l ands wer e publ i c 

l ands di d not  t er mi nat e I ndi an t i t l e .  02 Nei t her  was I ndi an t i t l e t er mi nat ed 

by t he i ssuance of  a l ease ,
303 

nor  a f eder al  l and pat ent ,  
304 nor  a t r eat y 

Tr i be t o f eder al  l aws .  See al so Uni t ed St at es v .  Kagama,  118 U. S .  375,  381 ( 1886)  ( uphol di ng t he 

Maj or  Cr i mes Act  based on t he pl enar y power  doct r i ne) .  

297 .  Act  of  Feb .  8,  1887,  ch .  119,  24 St at .  388,  390 ( Gener al  Al l ot ment  Act  ( Dawes Act ) ) ,  

r epeal ed by I ndi an Land Consol i dat i on Act  Amendment s of  2000,  Pub,  L .  No .  106- 462,  § 106( a) ( 1) ,  

114 St ar .  1991,  2007 ( codi f i ed at  25 U. S. C.  § 2201 not e ( 2000) ) ;  see al so COHEN TREATI SE,  supr a not e 

21,  at  130- 34 ;  FREDERI CK E.  HOME,  A FI NAL PROMI SE:  THE CAMPAI GN TO ASSI MI LATE' PHE I NDI ANS,  

1880- 1920,  at  49- 50 ( 1984)  ( downpl ayi ng t he i mpor t ance of  I ndi an r i ght s i n f avor  of  set t l er s) ;  Judi t h V .  

Royst er ,  The Legacy of  Al l ot ment ,  27 ARI Z .  ST.  L . J .  t ,  9 ( 1995)  ( not i ng t hat  t he al l ot ment  pol i cy 

r esembl ed i n many r espect s t he goal s of  t he f or mer  r eser vat i on pol i cy) .  

298 .  

	

Lone Wol f  v .  Hi t chcock,  187 U. S .  553,  565- 68 ( 1903) ;  see Symposi um:  Lone Wol f  v .  

Hi t chcock One Hundr ed Year s Lat er ,  28 TULSA L.  Rev .  1- 157 ( 2002) .  

299,  

	

Johnson v .  M' I nt osh,  21 U. S .  ( 8 Wheat . )  543,  574 ( 1823) ;  see al so supr a not es 161,  178 

and accompanyi ng t ext .  

300 .  

	

Tee- Hi t =eon I ndi ans v,  Uni t ed St at es,  348 U. S .  272,  281 ( 1955) ;  see al so Newt on,  Whi m of  

t he Sover ei gn,  supr a not e 185,  at  1244 ( cr i t i ci zi ng t he deci si on' s di st i nct i on bet ween r ecogni zed 

abor i gi nal  t i t l e and suggest i ng t hat  t he r esul t  was due t o f i scal  and pol i t i cal  consi der at i ons,  not  l egal  

pr ecedent ) .  Gover nment  t aki ngs of  t i t l e r ecogni zed by t r eat y or  st at ut e ar e of  cour se compensabl e.  See 

Uni t ed St at es v .  Si oux Nat i on,  448 U. S .  371,  373 ( 1980)  ( hol di ng t hat  gover nment  t aki ng of  t he Bl ack 

Hi l l s r equi r es payment  of  j ust  compensat i on) .  

301 .  

	

Uni t ed St at es ex eel .  Hual pai  I ndi ans v .  Same Fe Pac.  R. R,  314 U. S .  339,  353 ( 1941) ;  see 

al so Menomi nee Tr i be v,  Uni t ed St at es,  391 U. S.  404,  413 ( 1968)  ( st at i ng t hat  t her e needs t o be an 

" expl i ci t  st at emenf  t o t er mi nat e t r eat y r i ght s,  whi ch woul d not  " be l i ght l y i mput ed t o t he Congr ess" ) ;  

Washi ngt on v,  Wash .  Passenger  Fi shi ng Vessel  Ass' n,  443 U. S .  658,  690 ( 1979)  ( det er mi ni ng t hat  

" t al bsent  expl i ci t  st at ut or y l anguage,  we have been ext r emel y r el uct ant  t o f i nd congr essi onal  abr ogat i on 

of  t r eat y r i ght s" ) .  

302 .  

	

Hual pat  I ndi ans,  314 U. S .  339 ( hol di ng t hat  abor i gi nal  t i t l e was not  ext i ngui shed by a 

r ai l r oad gr ant ) ,  348- 49 ( by l and gr ant s t o i ndi vi dual s) ,  351 ( by a sur veyor ' s r epor t ) ,  353 ( by est abl i shi ng 

an I ndi an r eser vat i on) ,  354- 56 ( by act i ons of  t he U. S .  Depar t ment  of  t he I nt er i or  i n movi ng I ndi ans ont o 

t he r eser vat i on) .  See gener al l y Fr i ckey,  Mar shal l i ng,  supr a not e 25,  at  412- 17 ( di scussi ng so- cal l ed 

" cl ear  st at ement  r at es, "  as par t  of  t he canon of  I ndi an document  const r uct i on) .  

303 .  

	

Jones v,  Meehan,  175 U. S .  1,  32 ( 1899) .  

304 .  

	

Cr amer  v .  Uni t ed St at es,  261 U. S .  219,  229 ( 1923) .  
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bet ween a t r i be and a st at e .
305 

Abor i gi nal  t i t l e al so enabl es t he possessor s 

t o mai nt ai n common l aw act i ons of  t r espass and ej ect ment  
306 

Mor eover ,  

t he Supr eme Cour t  r epeat edl y r ecogni zed t hat  because I ndi an t r i bes wer e 

not  cr eat ed by t he Uni t ed St at es,  t hei r  sover ei gnt y i s not  r est r ai ned by t he 

const i t ut i onal  l i mi t s t hat  bur den ot her  gover nment s .  
307 

An over l ooked l egacy of  t he di scover y doct r i ne,  as enunci at ed by t he 

Mar shal l  Cour t ,  i s t he i mpet us i t  gave t o t r eat y- maki ng .  Si nce di scover y 

onl y gave an excl usi ve r i ght  t o pur chase,  i t  became i ncumbent  upon t he 

f eder al  gover nment  t o negot i at e t r eat i es wi t h I ndi an t r i bes t o gai n t i t l e t o 

l ands f or  set t l ement .  The f ol l owi ng sect i on exami nes some of  t he r esul t s of  

t hose negot i at i ons,  especi al l y as t hey r el at e t o nat ur al  r esour ces .  

VI .  A CONSEQUENCE OF THE DI SCOVERY DOCTRI NE:  TREATY RI GHTS TO 

NATURAL RESOURCES 

The t r eat y- maki ng per i od ext ended f r om t he f oundi ng of  t he Uni t ed 

St at es unt i l  1871,  when t he House of  Repr esent at i ves successf ul l y obj ect ed 

t o bei ng excl uded f r om t he t r eat y- maki ng pr ocess and ef f ect i vel y ended t he 

t r eat y er a .  308 Ther eaf t er ,  I ndi an pol i cy was made,  and I ndi an r eser vat i ons 

est abl i shed,  onl y t hr ough st at ut es and act i ons of  t he execut i ve . " '  Thi s 

est abl i shed a new f r amewor k f or  maki ng I ndi an pol i cy,  but  t hese " t r eat y 

subst i t ut es"  wer e consi der ed t o be t he f unct i onal  equi val ent s of  t r eat i es by 

t he gover nment  and r evi ewi ng cour t s,  so t he end of  t r eat y- maki ng had ver y 

l i t t l e act ual  subst ant i ve ef f ect  on t he t r i bes .  10 

Tr eat i es ar e compact s among sover ei gns .  Thus,  t he f eder al  

gover nment ' s pol i cy of  ent er i ng i nt o t r eat i es was an i mpl i ci t  

acknowl edgment  of  t he sover ei gn st at us of  t he t r i bes .  The Supr eme Cour t  

305 .  

	

Count y of  Onei dav .  Onei da I ndi an Nat i on,  470 U& 226,  240 ( 1985) .  

306 .  See Johnson,  21 U. S .  at  592 ( not i ng t hat  I ndi an t i t l e was a def ense t o an ej ect ment  act i on) ;  

COHEN TREATI SE,  supr a not e 21,  at  523- 24 ( ci t i ng cases r ecogni zi ng I ndi an cl ai ms f or  t r espass and 

ej ect ment ) .  

307 .  See,  e. g. ,  Uni t ed St at es v .  Wheel er ,  435 U_S_ 313,  329- 30 ( 1978)  ( st at i ng t hat  t he 

const i t ut i onal  bar  on doubl e j eopar dy i s not  appl i cabl e t o t r i bal  gover nment s) ;  Tal t on v .  Mayes,  163 

U. S.  376,  384 ( 1896)  ( f i ndi ng t hat  t he const i t ut i onal  r equi r ement  of  i ndi ct ment  by a gr and j ur y f or  

cr i mi nal  pr osecut i on i s not  appl i cabl e t o t r i bal  cour t s) .  

308 .  

	

Act  of  Mar .  3,  1871,  ch.  120,  16 St ar .  544,  566 ( codi f i ed as amended at  25 U. S. C.  § 71 

( 2000) ) .  Under  t he Const i t ut i on,  of  cour se,  onl y t he Senat e may r at i f y t r eat i es .  U. S .  CONST.  ar t .  11,  § 2,  

ci .  2 .  The obj ect i on of  member s of  t he House,  whi ch r ef used t o appr opr i at e money t o car r y out  t r eat y 

obl i gat i ons unt i l  i t  was gi ven an equal  voi ce i n I ndi an af f ai r s,  l ed t o t he t er mi nat i on of  t r eat y- maki ng .  

The 1871 l aw di d,  however ,  val i dat e exi st i ng t r eat i es .  See COHEN TREATI SE,  supr a not e 21,  at  107 

( det ai l i ng t he event s t hat  l ed up t o t he 1871 Appr opr i at i ons Act ) .  

309 .  

	

COHEN TREATI SE,  supr a not e 21,  at  107 .  

310 .  See GETcHEs ET A6 . ,  supr a not e 29,  at  152 ( not i ng,  however ,  t hat  I ndi an r eser vat i ons set  

asi de by execut i ve or der  mi ght  be subj ect  t o gover nment al  t aki ng wi t hout  compensat i on) .  
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has accor ded I ndi an t r eat i es t he same di gni t y as t r eat i es wi t h f or ei gn 

nat i ons . 311 
Ther e ar e at  l east  t wo di f f er ences,  however :  ( 1)  I ndi an t r eat i es 

can be abr ogat ed wi t h t he cl ear  and speci f i c i nt ent  of  Congr ess ;  and ( 2)  

t her e ar e speci al  r ul es of  i nt er pr et at i on t hat  cour t s use t o i nt er pr et  I ndi an 

t r eat i es .  
12 

These i nt er pr et at i ve r ul es f avor  t r i bes,  si nce cour t s assume t hat  

t he f eder al  " guar di an"  has a t r ust  r el at i onshi p wi t h i t s I ndi an " war ds .  " 313 

Thus,  cour t s const r ue t r eat i es as t r i bes woul d under st and t hei r  t er ms ;  
314 

ambi gui t i es ar e r esol ved i n f avor  of  t he t r i bes ;  
315 

and t r eat i es ar e l i ber al l y 

const r ued i n t hei r  f avor .  
316 

But  cour t s wi l l  not  i nqui r e i nt o t he adequacy of  

a t r i be' s r epr esent at i on i n t r eat y negot i at i ons and wi l l  not  at t empt  t o 

ascer t ai n whet her  a t r eat y was pr ocur ed by f r aud or  dur ess .  
317 

Many t r eat i es,  especi al l y t he ones ear l y i n t he t r eat y- maki ng er a,  

r esembl ed f or ei gn t r eat i es by emphasi zi ng " peace and f r i endshi p, "  cal l i ng 

f or  exchanges of  pr i soner s,  and of t en i ncl udi ng " mut ual  assi st ance 

pact s 
" ' 31'  Lat er ,  t r eat i es f r equent l y i ncl uded pr omi ses of  f eder al  pr ot ect i on 

of  t r i bes and excl usi ve f eder al  r egul at i on of  t r ade .  
319 

Of  cour se,  t he chi ef  

t r eat y- maki ng goal  of  t he Uni t ed St at es was t o ext i ngui sh I ndi an t i t l e,  

whi ch,  because of  t he di scover y doct r i ne,  r equi r ed consensual  cessi ons of  

l and f r om t he t r i bes .  

I n r et ur n f or  t he l and cessi ons,  t he t r i bes bar gai ned f or  gover nment  

r ecogni t i on of  homel ands .  These l and r eser vat i ons f or med t he l i on' s shar e 

311 .  

	

Uni t ed St at es v .  43 Gal l ons of  Whi skey,  93 U. S .  188,  197 ( 1876)  ( " [ T] he power  t o make 

t r eat i es wi t h I ndi an t r i bes i s,  as we have seen,  coext ensi ve wi t h t hat  t o make t r eat i es wi t h f or ei gn 

nat i ons . " ) .  

312 .  See Cough TREATI SE,  supr a not e 21,  at  63 ( expl ai ni ng t he pr ocess cour t s empl oy t o 

i nt er pr et  I ndi an t r eat i es) .  

313 .  See Char l es F .  Wi l ki nson & John M.  Vol kman,  Judi ci al  Revi ew of  I ndi an Tr eat y 

Abr ogat i on:  " As Long as Wat er  Fl ows,  or  Gr ass Gr ows upon t he Ear t h " - How Long a Ti me i s That ?,  

63 CAL .  L .  Rev .  601,  620- 22 ( 1975)  ( r ef er enci ng t he di f f er ent i al  t r eat ment  of  I ndi an and i nt er nat i onal  

t r eat i es) .  

314 .  

	

Choct aw Nat i on v.  Okl ahoma,  397 U. S .  620,  631 ( 19' 70) ;  Uni t ed St at es v_ Shoshone Tr i be,  

304 U. S .  I 11,  I t  6 ( 1938) .  

315 .  McCl anahan v .  Ar i z .  St at e Tax Comm' n,  411 U. S .  164,  174 ( 1973) ;  Car pent er  v .  Shaw,  

280 U. S .  363,  367 ( 1930) .  

316 .  

	

Choct aw Nat i on v .  Uni t ed St at es,  318 U. S .  423,  431- 32 ( 1943) ;  Choat e v .  Tr app,  224 U. S .  

665,  675 ( 1912) .  

317 .  

	

See,  e. g. ,  Lone Wol f  v .  Hi t chcock,  187 U. S .  553,  567- 68 ( 1903)  ( concl udi ng t hat  t he Cour t  

wi l l  not  at t empt  t o det er mi ne i f  t he t r i be si gned t he agr eement  because of  " f r audul ent  mi sr epr esent at i ons 

[ or ]  conceal ment " ) ;  Uni t ed St at es v .  N. Y .  I ndi ans,  173 U. S .  464,  469- 70 ( 1899)  ( det er mi ni ng t hat  " t he 

t r eat y,  af t er  execut ed and r at i f i ed by t he pr oper  aut hor i t i es of  t he Gover nment ,  becomes t he supr eme l aw 

of  t he l and,  and t he cour t s can no mor e go behi nd i t  f or  t he pur pose of  annul l i ng i t s ef f ect  and oper at i on 

t han t hey can behi nd an act  of  Congr ess"  ( quot i ng Fel l ows v .  Bl acksmi t h,  60 U. S .  ( 19 How. )  336,  372 

( 1857) ) .  

318 .  

	

COHEN TREATI SE,  supr a not e 21,  at  64- 65 .  

319 .  

	

I d.  at  65 .  
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of  what  came t o be cal l ed I ndi an count r y,  
320 

wi t hi n whi ch most  st at e l aws 

ar e pr eempt ed,  even i f  t he t r eat y or  t r eat y- subst i t ut e est abl i shi ng t he 

r eser vat i on di d not  expr essl y make st at e l aws i nappl i cabl e .  
21 

Expr ess 

pr eempt i on was unnecessar y because t he cour t s r ul ed t hat  t he over r i di ng 

pur pose of  pr omot i ng t r i bal  sel f - gover nment  woul d have been 

compr omi sed i f  st at e l aw gover ned i n I ndi an count r y .  
322 

Thus,  i n l i ght  of  

t he f avor abl e r ul es of  i nt er pr et at i on ,
323 

t r eat i es and st at ut es ar e usual l y 

const r ued " i n f avor  of  r et ai ned t r i bal  sel f - gover nment  and pr oper t y r i ght s as 

agai nst  compet i ng cl ai ms under  st at e l aw.  
, 324 

I n addi t i on t o i sl ands of  sel f - gover nment ,  I ndi an count r y was 

est abl i shed t o pr ovi de t he t r i bes a means t o a l i vel i hood .  But  because t hei r  

r eser vat i ons l ef t  t he t r i bes wi t h onl y a f r act i on of  t he l ands t hey commanded 

pr i or  t o t he t r eat i es or  t r eat y- subst i t ut es,  t hei r  pr ospect s f or  mai nt ai ni ng 

t hei r  economi c i ndependence wer e poor .  
325 

Mor eover ,  gover nment  pol i cy 

t r ansf or med nomadi c hunt i ng and gat her i ng t r i bes i nt o set t l ed agr ar i ans .  
326 

I n t he West ,  f ar mi ng r equi r ed wat er  f or  i r r i gat i on,  yet  har dl y any t r eat i es or  

st at ut es ment i oned wat er .  I n or der  t o avoi d t he pr ospect  of  havi ng I ndi an 

r eser vat i ons become bar r en dust  bowl s,  t he Supr eme Cour t  used t he r ul es of  

i nt er pr et at i on t o i mpl y f eder al  i nt ent  t o r eser ve suf f i ci ent  wat er  f or  t he 

t r i bes t o f ul f i l l  t he pur poses of  t hei r  l and r eser vat i ons .  
321 

	

Si nce most  

r eser vat i ons have ear l y pr i or i t y dat es under  t he West ' s " f i r st  i n t i me,  f i r st  i n 

r i ght "  syst em of  wat er  al l ocat i on,  t hi s j udi ci al  i nt er pr et at i on r eser ved f or  t he 

t r i bes consi der abl e amount s of  t he ar i d West ' s most  pr eci ous nat ur al  
328 

r esour ce .  

320 .  

	

I ndi an count r y i ncl udes r eser vat i on l ands,  al l ot t ed l ands hel d i n t r ust ,  and dependent  I ndi an 

communi t i es ( most l y puebl os i n New Mexi co,  whi ch ar e owned by t r i bes i n f ee) _ I S U_S. C.  § 1151( a)  

( 2000)  ( def i ni ng t he t er m " I ndi an count r y" ) ;  see al so COHEN TREATI SE,  supr a not e 21,  at  34- 38 

( def i ni ng and di scussi ng t er ms used i n § 1151( a) ) .  

321 .  See COHEN TREATI SE,  supr a not e 21,  at  270- 71 .  

322.  See i d.  at  273 ( expl ai ni ng t hat  

	

br oad pr eempt i on of  st at e l aws i n I ndi an count r y has been 

consi st ent l y r ecogni zed as a necessar y i mpl i cat i on f r om t he f eder al  pol i cy pr ot ect i ng t r i bal  

sover ei gnt y" ) .  

323 .  

	

See supr a not es 312- 316 and accompanyi ng t ext .  

324 .  COHEN TREATI SE,  supr a not e 21,  m274.  

325 .  I d.  at 274- 75 .  

326 .  

	

Wi nt er s v .  Uni t ed St at es,  207 U. S .  564,  576 ( 1908)  ( " I t  was t he pol i cy of  t he Gover nment ,  

i t  was t he desi r e of  t he I ndi ans,  t o change t hose [ nomadi c]  habi t at s and t o become a past or al  and 

ci vi l i zed peopl e. " ) .  

327 .  

	

I d.  ( r ul i ng t hat  t he t r i bes'  cessi on of  l and t o t he Uni t ed St at es was not  i nt ended t o i ncl ude a 

r el i nqui shment  of  al l  t he wat er s,  usi ng t he i nt er pr et i ve r ul e t hat  ambi gui t i es i n agr eement s wi t h I ndi ans 

shoul d be r esol ved i n t hei r  f avor ) ;  see al so 4 WATERS AND WATER RI GHTS § 37 . 01( b) ( 2) , at  227 ( Rober t  

E.  Beck ed . ,  1996 ed . )  ( not i ng t hat  t he Supr eme Cour t  r eser ved wat er  f or  t he I ndi ans,  empl oyi ng t he r ul e 

of  r esol vi ng ambi gui t i es i n f avor  of  t he t r i bes) .  

328,  See gener al l y 4 WATERS AND WATER RI GHTS,  supr a not e 327,  § 37 . 02,  at  234 ( pr ovi di ng 

hi st or i cal  expl anat i on of  I ndi an r eser ved wat er  r i ght s) .  

	

Two si gni f i cant  cases i n whi ch t r i bes wer e 
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Tr i bal  r eser ved wat er  r i ght s ar e not  gover ned by st at e l aw,  
329 al t hough 

st at e cour t s may obt ai n j ur i sdi ct i on over  r eser ved r i ght s .  
30 

Mor eover ,  

r eser vat i on wat er  r i ght s may i ncl ude t he r i ght  t o r est r ai n ot her  i ndi vi dual s 

hol di ng wat er  r i ght s f r om i mpai r i ng r eser vat i on wat er  qual i t y .  
331 

Reser vat i ons i ncl ude nat ur al  r esour ces ot her  t han wat er .  The Supr eme 

Cour t  has consi st ent l y r ul ed t hat  ot her  r esour ces ar e par t  of  t he r eser vat i on .  

Thus,  t i mber  and mi ner al s,  what  t he Supr eme Cour t  r ef er r ed t o as 

" const i t uent  el ement s of  t he l and, "  ar e par t  of  a t r i be' s benef i ci al  

owner shi p .  32 Submer ged l ands may be a par t  of  a r eser vat i on' s r esour ces,  

dependi ng on congr essi onal  i nt ent  
333 

Reser vat i on gr oundwat er  i s cur r ent l y 

t he subj ect  of  di sagr eement  among st at e cour t s,  whi ch have r eached 

conf l i ct i ng r esul t s as t o whet her  r eser vat i on gr oundwat er  i s t r i bal l y owned 

or  subj ect  t o st at e cont r o1331 

awar ded a t ot al  of  over  a mi l l i on and a hal f - mi l l i on acr e- f eet  of  wat er  ar e Ar i zona v .  Cal i f or ni a,  373 

U. S.  546,  596,  600 ( 1963) ,  and I n r e Gen,  Adj udi cat i on of Al l  Ri ght s t o Use Wat er  i n t he Bi g7/ or n Ri ver  

Sys, ,  753 P. 2d 76,  77 ( Wyo .  1988) .  

329 .  

	

Tr i bal  r eser ved r i ght s ar e f eder al l y cr eat ed r i ght s .  Ther ef or e,  t hey ar e not  subj ect  t o st at e 

r ul es r equi r i ng di ver si ons of  wat er  f or  benef i ci al  use and maki ng wat er  r i ght s def ensi bl e i f  t hey ar e not  

used .  See 4 WATERS AND WATER RI GHTS,  supr a not e 327,  § 37 . 01( c) ,  at  232 ( expl ai r dng t he pr obl ems 

f eder al l y cr eat ed r i ght s cr eat e f or  st at e admi ni st r at or s and wat er  r i ght s hol der s) .  

330 .  Under  t he McCar r an Amendment ,  43 U. S. C.  § 666( a)  ( 2000) ,  t he f eder al  gover nment  may 

be r equi r ed t o par t i ci pat e i n st r eamwi de adj udi cat i ons conduct ed by st at e cour t s .  Al t hough st at e cour t s 

must  r espect  f eder al  l aw,  sever al  Supr eme Cour t  r ul i ngs have af f i r med st at e cour t  j ur i sdi ct i on,  and st at e 

cour t s have usual l y i nt er pr et ed t he scope of  f eder al  wat er  r i ght s qui t e nar r owl y .  4 WATERS AND WATER 

RI GHTS,  supr a not e 327,  § 37. 04( a) ,  at  273 .  For  a cr i t i cal  di scussi on of  t he McCar r an Amendment ,  see 

St ephen M.  Fel dman,  The Supr eme Cour t ' s New Sover ei gn I mmuni t y Doct r i ne and t he McCar r on 

Amendment :  Towar d Endi ng St at e Adj udi cat i on of  I ndi an Wat er  Ri ght s,  18 HARv .  ENVTL .  L.  REv .  43 3 

( 1994) .  

331 .  

	

Uni t ed St at es v .  Gi l a Val l ey I r r i gat i on Di st . ,  920 F .  Supp .  1444,  1445 ( D.  Ar i z .  1996) .  

332 .  Uni t ed St at es v .  Shoshone Tr i be of  I ndi ans,  304 U. S .  111,  116 ( 1938) .  Reser vat i on 

r esour ces ar e owned benef i ci al l y because t he Uni t ed St at es r et ai ns l egal  owner shi p,  or  what  t he 

Shoshone Tr i be Cour t  cal l ed " onl y t he naked f ee. "  I d.  Thi s spl i t  est at e i mposes on t he f eder al  

gover nment  a f i duci ar y r esponsi bi l i t y t o ensur e t hat  t r i bal  r esour ces ar e not  wast ed .  See i nf r a not es 

352- 56 and accompanyi ng t ext .  Fur t her ,  under  t he Tr ade and I nt er cour se Act ,  t he f eder al  gover nment  

must  appr ove conveyances of  al l  t t r i bd pr oper t y,  i ncl udi ng l eases .  25 U. S. C.  § 177 ( 2000) .  

333 .  Submer ged l ands ar e subj ect  t o conf l i ct i ng st at e cl ai ms under  t he equal  f oot i ng doct r i ne,  

whi ch pr esumes,  i n par t ,  t hat  submer ged l ands ar e conveyed t o st at e owner shi p upon st at ehood See 

Mont ana v .  Uni t ed St at es,  450 U. S .  544,  544- 45 ( 1981)  ( hol di ng t hat  submer ged l ands bi sect i ng a 

r eser vat i on wer e owned by t he st at e) .  But  cf .  I daho v .  Uni t ed St at es,  533 U. S .  262,  276 ( 2001)  

( r ei t er at i ng t he di st r i ct  cour t ' s hol di ng t hat  submer ged l ands ar e owned by t he t r i be due t o congr essi onal  

r ecogni t i on of  an execut i ve act i on r ecogni zi ng t he l ands as t r i bal l y owned) ;  Choct aw Nat i on v .  

Okl ahoma,  397 U. S .  620,  631 ( 1970)  ( r easoni ng t hat  submer ged l and was owned by t he t r i be due t o 

t r eat y l anguage gr ant i ng r eser vat i on l ands i n f ee and pr omi si ng t hat  t hey woul d not  become par t  of  any 

st at e) .  

334 .  

	

Compar e I n r e Gen,  Adj udi cat i on of  Al l  Ri ght s t o Use Wat er  i n t he Bi g Hor n Ri ver  Sys, ,  

753 P. 2d 76,  99 ( Wyo,  1988)  ( hol di ng t hat  gr oundwat er  was not  a r eser ved wat er  r i ght ) ,  wi t h I n r e Gen .  

Adj udi cat i on of  Al l  Ri ght s t o Use Wat er  i n t he Gi l a Ri ver  Sys.  & Sour ce,  989 P. 2d 739,  745 ( Ar i z .  

1999)  ( consi der i ng and r ej ect i ng t he Bi g Hor n cour t ' s hol di ng,  f i ndi ng i t s r easoni ng unper suasi ve,  and 
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Some t r i bes have r i ght s t o of f - r eser vat i on r esour ces .  For  exampl e,  

t r i bes i n t he Paci f i c Nor t hwest  and Gr eat  Lakes negot i at ed expr ess t r eat y 

pr ovi si ons gi vi ng t hem t he r i ght  t o hunt ,  f i sh,  and gat her  on l ands of f  t hei r  

r eser vat i ons .  
35 

These of f - r eser vat i on usuf r uct uar y r i ght s
336 

can ei t her  be 

l ocat i on- speci f i c- f or  exampl e,  at  " usual  and accust omed"  f i shi ng 

l ocat i ons- -  or  gener i c- f or  exampl e,  at  al l  " open and uncl ai med l ands . "
337 

The Supr eme Cour t  has i nt er pr et ed t he " r i ght  of  t aki ng f i sh i n common 

wi t h"  whi t e set t l er s cont ai ned i n many Paci f i c Nor t hwest  t r eat i es t o i ncl ude 

a r i ght  t o har vest  up t o hal f  of  t he avai l abl e f i sh 
. 338 

Tr eat i es i n t he Mi dwest  

not  cont ai ni ng t he " i n common wi t h"  l anguage have al so been i nt er pr et ed 

t o assur e t he t r i bes hal f  t he har vest .  
339 

Fi shi ng r i ght s i ncl ude i mpl i ed wat er  

r ul i ng t hat  gr oundwat er  can be a r eser ved wat er  r i ght  i f  necessar y t o f ul f i l l  a r eser vat i on' s pur pose) .  See 

al so Uni t ed St at es v .  Wash .  Dep' t  of  Ecol ogy ;  No.  CO1- 0047Z,  at  8 ( W. D.  Wash .  Feb .  24,  2003)  

( unpubl i shed or der  denyi ng t he Washi ngt on Depar t ment  of  Ecol ogy' s Mot i on f or  Summar y Judgement )  

( hol di ng t hat  " as a mat t er  of  l aw t he Cour t  concl udes t hat  t he r eser ved wat er  r i ght s doct r i ne ext ends t o 

gr oundwat er  even i f  gr oundwat er  i s not  connect ed t o sur f ace wat er " ) ;  Conf eder at ed Sal i sh & Koot enai  

Tr i bes of  t he Fl at l and Reser vat i on v .  St ol t z,  59 P. 3d 1093,  1099 ( Mont .  2002)  ( pr ohi bi t i ng t he Mont ana 

Depar t ment  of  Nat ur al  Resour ces and Conser vat i on f r om pr ocessi ng or  i ssui ng " benef i ci al  wat er  use 

per mi t s on t he Fl at head Reser vat i on unt i l  such t i me as t he pr i or  pr e- emi nent  r eser ved wat er  r i ght s[ ,  

i ncl udi ng gr oundwat er , ]  of  t he Tr i bes have been quant i f i ed" ) .  

335 .  

	

See,  e . g. ,  Uni t ed St at es v .  Wi nans.  198 U. S.  371,  378 ( 1905)  ( i nt er pr et i ng a t r eat y wi t h t he 

Yaki ma I ndi ans t hat  gave t hem " t he r i ght  of  t aki ng f i sh at  al l  usual  and accust omed pl aces" ) ;  COHEN 

TREATI SE,  supr a not e 21,  at  444- 45 ( expl ai ni ng how t r i bes secur ed f i shi ng r i ght s vi a t r eat y) ;  

Menomi nee Tr i be v .  Uni t ed St at es,  391 U. S .  404,  405- 06 ( 1968)  ( concl udi ng t hat  " t o be hel d as I ndi an 

l ands ar e hel d"  i n t he Menomi nee Tr eat y " i ncl udes t he r i ght  t o f i sh and t o hunt " ) .  

336 .  The Supr eme Cour t  has r ef er r ed t o usuf r uct uar y r i ght s as " r i ght [ s]  i n l and"  and 

" ser vi t ude[ s] "  bur deni ng l ands ceded t o t he Uni t ed St at es,  i ncl udi ng pr i vat e pr oper t y .  Uni t ed St at es v .  

Wi nans,  198 U. S .  371,  381 ( 1905) .  Usuf r uct uar y r i ght s i ncl ude hunt i ng,  f i shi ng,  and gat her i ng.  These 

act i vi t i es wer e cent r al  t o t he t r i bes'  pr e- col oni al  economy .  See MI CHAEL C.  BLUMM,  SACRI FI CI NG THE 

SALMON:  A LEGAL AND POLI CY HI STORY OF THE DECLI NE OF COLUMBI A BASI N SALMON 65 ( 2002)  

( di scussi ng t he nat i ve concept i on t hat  nat ur al  r esour ces,  l i ke sal mon,  ar e not  f or  i ndi vi dual  owner shi p,  

but  ar e gi ns t o be passed t o subsequent  gener at i ons) ,  avai l abl e at  ht t p : / / www. sal monl aNv . ne t  ( l ast  vi si t ed 

June 14,  2004) .  

337 .  See,  e . g. ,  Washi ngt on v_ Wash .  St at e Commer ci al  Passenger  Fi shi ng Vessel  Ass' n,  443 

U. S .  658,  690 ( 1979)  ( di scussi ng a t r eat y pr ovi si on r eser vi ng f i shi ng r i ght s at  " usual  and accust omed"  

f i shi ng l ocat i ons) ;  Cr ow Tr i be v .  Repsi s,  73 E3d 982,  983 ( 10t h Ci t .  1995)  ( expl ai ni ng t hat  nat i onal  

f or est  l ands ar e open t o hunt i ng so l ong as t hey ar e " unoccupi ed"  l ands) ;  Lac Cour t  Or ei l l es Band of  

Lake Super i or  Chi ppewa I ndi ans v .  Wi sconsi n,  760 F2d 177,  182 ( 7t h Co .  1985)  ( st at i ng t hat  publ i c 

school s,  hi ghways,  and hospi t al s ar e not  open and uncl ai med l ands) ;  Uni t ed St at es v .  Hi cks,  587 F .  

Supp.  1162,  1166 ( W. D.  Wash.  1984)  ( hol di ng t hat  nat i onal  par ks ar e not  " open and uncl ai med l ands" ) ;  

Washi ngt on v .  Buchanan,  978 P. 2d 1070,  1082 ( Wash .  1999)  ( not i ng t hat  a t r eat y pr ovi si on r eser vi ng 

hunt i ng and gat her i ng r i ght s on " open and uncl ai med l and"  i ncl udes publ i c l ands managed f or  pur poses 

not  i nconsi st ent  wi t h t he t r i bal  usuf r uct s) .  Open and uncl ai med l ands may i ncl ude ar eas out si de of  l ands 

ceded by a t r eat y i f  t hey wer e hi st or i cal l y subj ect  t o t r i bal  usuf r uct s .  Semen Br os .  v .  Uni t ed St at es,  249 

U. S,  194,  198- 99 ( 1918) .  

338 .  

	

Wash .  St at e Commer ci al  Passenger  Fi shi ng Vessel  Ass' n,  443 U. S .  at  658,  686 ( not i ng t hat  

t he scope of  t he f i shi ng r i ght  i s t i ed t o t he r i ght  t o " a l i vel i hood- t hat  i s t o say,  a moder at e l i vi ng" ) .  

339 .  

	

See Lac Cour t e Or ei l l es Band of  Lake Super i or  Chi ppewa I ndi ans v .  Wi sconsi n,  775 F .  

Supp .  321,  323 ( W. D_ Wi s .  1991)  ( hol di ng,  i n par t ,  t hat  t he " moder at e l i vi ng"  st andar d i s i ncapabl e of  
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r i ght s, 341 t he r i ght  t o har vest  commer ci al l y,  
341 

and t he r i ght  t o har vest  

hat cher y as wel l  as spawni ng f i sh 3 42 But  i t  i s not  yet  cl ear  whet her  t he 

t r eat y f i shi ng r i ght  ent i t l es t he t r i bes t o a r i ght  t o r est r ai n habi t at - damagi ng 

act i vi t i es .  343 

Of f - r eser vat i on usuf r uct uar y r i ght s ar e dur abl e .  The Supr eme Cour t  

has r ul ed t hat  t hey ar e not  t er mi nat ed by execut i ve or der s or  t r eat i es whi ch 

cede " al l  r i ght ,  t i t l e,  and i nt er est "  i n l ands wi t hout  speci f i cal l y ment i oni ng 

t he usuf r uct s .  344 Mor eover ,  a usuf r uct uar y r i ght  l ast i ng " [ d] ur i ng t he 

pl easur e of  t he Pr esi dent "  does not  gi ve t he Pr esi dent  a uni l at er al  r i ght  t o 

t er mi nat e t he t r eat y r i ght  i f  t he t r i bes caused no di st ur bances among whi t e 

set t l er s,  si nce t hat  i s how t he t r i bes i nt er pr et ed t he pr ovi si on .  45 Usuf r uct s 

ar e not  t er mi nat ed by st at ehood,  si nce such pr opr i et ar y r i ght s ar e not  

det er mi ni ng t he t r i be' s shar e of  t he har vest  and t hat  t he " har vest abl e nat ur al  r esour ces t o whi ch [ t he 

Vi be]  r et ai n[ s]  a usuf r uct uar y r i ght  .  .  .  [ must ]  be appor t i oned equal l y bet ween t he [ t r i be]  and al l  ot her  

per sons" ) ;  Lac Cour e Or ei l l es Band of  Lake Super i or  Chi ppewa I ndi ans v .  Wi sconsi n,  668 F .  Supp .  

1233,  1240 ( W. D.  Wi s .  1987)  ( r ecogni zi ng absence of  " i n common"  l anguage i n t r eat y wi t h Mi dwest er n 

t r i be and t hat  t he t r i be' s al l ocat i on i s det er mi ned i nst ead by t he " moder at e l i vi ng st andar d, "  but  r ef usi ng 

t o al l ocat e r esour ce at  t hat  t i me) ;  Lac Cour t e Or ci l l es Band of  Lake Super i or  Chi ppewa I ndi ans v .  

Wi sconsi n,  653 F .  Supp .  1420,  1434 ( WD.  Wi s .  1987)  ( not i ng " i n common"  l anguage empl oyed i n 

west er n t r eat i es and hol di ng t hat  Chi ppewa' s usuf r uct uar y r i ght s ent i t l ed t he t r i be t o enough of  t he 

r esour ce " t o pr ovi de t hem wi t i  a moder at e l i vi ng" ) .  

340.  See,  e. g. ,  Uni t ed St at es v .  Adai r ,  723 F . 2d 1394,  1410,  1414 ( 9t h Ci r .  1983)  ( expl ai ni ng 

t hat  r eser ved wat er  r i ght s t o pr eser ve f i shi ng r i ght s have a " t i me i mmemor i al "  pr i or i t y dat e) .  

341 .  See Lac Cour t e Or ci l l es Band of  Lake Super i or  Chi ppewa I ndi ans v .  Wi sconsi n,  653 F_ 

Supp .  1420,  1430 ( W. D.  Wi s .  1987)  ( concl udi ng t hat  t he t r i be has t he r i ght  t o har vest  of f  r eser vat i on 

r esour ces t o whi ch i t  has usuf r uct uar y r i ght s and t o di spose of  t hem commer ci al l y) .  Tr i bes may empl oy 

new har vest  t echnol ogi es,  Lake Super i or  Chi ppewa I ndi ans,  775 F.  Supp.  at  322,  but  engagi ng i n new 

uses not  pr act i ced at  t r eat y t i me,  l i ke commer ci al  t i mber  har vest s,  i s not  wi t hi n t he t r eat y r i ght  Lac 

Cour t e Or ci l l es Band of  Lake Super i or  I ndi ans v .  Wi sconsi n,  758 F .  Supp .  1262,  1271 ( W. D.  Wi s .  

1991) .  

342 .  Uni t ed St at es v .  Washi ngt on,  506 F .  Supp.  187,  198- 99 ( W. D.  Wash .  1980) ,  af f ' d,  759 

F2d 1353,  1360 ( 9t h Ci r .  1985) .  However ,  t he exi st ence of  ahat eher y does not  make r eser ved wat er  f or  

spawni ng f i sh unnecessar y .  Col vi l l e Conf eder at ed Tr i bes v .  Wal t on. 647 F . 2d 42, 48 ( 9t h Ci t .  1981) .  

343 .  

	

One di st r i ct  cour t  r ul ed t hat  i mpl i ed i n t he t r eat y f i shi ng r i ght  i s a r i ght  t o r est r ai n act i vi t i es 

damagi ng f i sh habi t at ,  but  t hat  r ul i ng was vacat ed on appeal .  Uni t ed St at es v .  Washi ngt on,  506 F .  Supp .  

187,  208 ( W. D_ Wash .  1980) ,  vacat ed,  759 F2d 1353 ( 9t h Ci r .  1985) .  Anot her  cour t  uphel d a l ower  

cour t  or der  t o al t er  
dat a 

oper at i ons necessar y t o pr ot ect  f i sh .  Ki t t i t as Recl amat i on Di st .  v .  Sunnysi de 

Val l ey I r r i gat i on Di st ,  763 F . 2d 1032,  1035 ( 9t h Ci r .  1985) _ See gener al l y Mi chael  C.  Bl umm & Br et t  

M.  Swi f t ,  The I ndi an Tr eat y Pi sear y Pr of i t  and Habi t at  Pr ot ect i on :  A Pr oper t y Ri ght s Appr oach,  69 U.  

COLo.  L .  Rev .  409,  489 ( 1998)  ( di scussi ng Washi ngt on,  506 F.  Supp .  187,  and t he uncer t ai n scope of  

t he r i ght  of  habi t at  pr ot ect i on) .  

344 .  

	

See Mi nnesot a v .  Mi l l e Lacs Band of  Chi ppewa I ndi ans,  526 U. S .  172,  195- 98,  200,  206 

( 1999)  ( empl oyi ng t he r ul es of  t r eat y i nt er pr et at i on,  especi al l y t he r ul es of  i nt er pr et i ng ambi gui t i es i n 

t he t r i bes'  f avor  and accor di ng t o what  t he t r i bes l i kel y under st ood) .  

345 .  

	

Lac Cour t e Or ei l l es Band of  Lake Super i or  Chi ppewa I ndi ans v .  Voi gt ,  700 F . 2d 341,  356 

( 7t h Co .  1983) ,  cer t  deni ed sub nom. ,  Besadny v .  Lac Cour t e Or ci l l es Band of  Lake Super i or  Chi ppewa 

I ndi ans,  464 U. S.  805 ( 1983) .  
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i nconsi st ent  wi t h st at e sover ei gnt y .  
46 

	

St at es may not ,  however ,  char ge 

l i cense f ees f or  t he exer ci se of  t r eat y r i ght s 147 or  i mpose di scr i mi nat or y 

r egul at i ons under  t he pr et ext  of  r esour ce conser vat i on .  
348 

Legi t i mat e st at e 

conser vat i on and heal t h and saf et y r egul at i on i s per mi ssi bl e,  but  must  pass 

hei ght ened j udi ci al  scr ut i ny 349 

	

Mor eover ,  ef f ect i ve t r i bal  r egul at i on can 

pr eempt  st at e r egul at i on .  50 

Management  of  r eser vat i on r esour ces has l ong been t he r esponsi bi l i t y 

of  t he f eder al  gover nment ,  t he l egal  l andowner ,  f or  t he benef i t  of  t he 

equi t abl e owner ,  t he t r i bes .  
351 

	

Under  t he I ndi an t r ust  doct r i ne,
352 

f eder al  

mi smanagement  of  t i mber  and oi l  and gas l eases has l ed cour t s t o awar d 

money damages because of  t he exi st ence of  compr ehensi ve f eder al  

r egul at or y schemes .  
353 

Of  cour se,  al l eged mi smanagement  of  money t r ust  

346 .  Mi l l e Lacs,  526 U. S .  at  204- 05 .  

347 .  

	

Tul ee v .  Washi ngt on,  315 U. S .  681,  684- 85 ( 1942) .  

348 .  

	

Dept  of  Game v .  Puyal l up Tr i be,  414 U. S .  44,  46- 48 ( 1973)  ( st r i ki ng down a f aci al l y 

nondi scr i mi nat or y ban on net  f i shi ng,  si nce i t  i n f act  di scr i mi nat ed agai nst  t r i bal  f i shi ng) .  

349 .  

	

Lac Cour t e Or ei l l es Band of  Lake Super i or  Chi ppewa I ndi ans v .  Wi sconsi n,  668 F .  Supp.  

1233,  1239 ( W. D.  Wi se,  1987) ,  

350 .  

	

I d,  at  1241 .  

	

However ,  st at e pr omot i on of  t our i sm i s not  a val i d basi s f or  r egul at i ng t he 

" t r i bes'  exer ci se of  t hei r  usnf r uct uar y r i ght s. "  At  at  1238 .  

351 .  Thi s spl i t - est at e concept  wi t h t he f eder al  gover nment  hol di ng l egal  t i t l e,  and t he t r i bes 

owni ng t he benef i ci al ,  or  equi t abl e est at e- ar ose out  of  t he t r ust  r el at i onshi p bet ween t he f eder al  

gover nment  and t he t r i bes .  See Uni t ed St at es v .  Shoshone Tr i be of  I ndi ans,  304 U. S .  111,  115 ( 1938)  

( announci ng t hat  " al t hough t he Uni t ed St at es al ways had l egal  t i t l e . . .  i t  di d not  have power  t o gi ve t o 

ot her s or  t o appr opr i at e t o i t s own use any par t  of  t he l and wi t hout  r ender i ng,  or  assumi ng t he obl i gat i on 

t o pay,  j ust  compensat i on t o t he t r i be" ) ;  ROYSTER & BLUMM,  supr a not e 271,  at  131 ( showi ng t hat  t he 

spl i t  est at e concept  i s i mpor t ant  f or  separ at i ng t i t l e quest i ons f r om usuf r uct uar y r i ght s) .  

352 .  See COHEN TREATI SE,  supr a not e 21,  at  220- 28 ( expl ai ni ng t he hi st or y and l i mi t at i ons of  

t he I ndi an t r ust  doct r i ne) .  

353 .  Uni t ed St at es v .  Mi t chel l ,  463 U. S .  206,  207,  211 ( 1983)  ( awar di ng damages f or  

mi smanagement  of  t i mber  r esour ces) ;  Ji car i l l a Apache Tr i be v_ Supr on,  479 F .  Supp .  536,  547,  551,  

553- 54 ( D. N. M.  1979) ,  af f d and r ev' d i n par t  by 728 F . 2d 1555,  1560 ( 10t h Ci r .  1984) ,  r ev' d en banc 

per  cur i am 782 F2d 855,  857 ( 10t h Ci r .  1986)  ( adopt i ng Judge Seymour ' s di ssent  f r om t he panel  

deci si on bel ow) .  I n hi s di ssent ,  Judge Seymour  woul d have af medt he di st r i ct  cour t ' s deci si on f i ndi ng 

a br each of  t r ust  concer ni ng oi l  and gas l eases because :  

[ S] t r i ct er  st andar ds appl y t o f eder al  agenci es when admi ni st er i ng I ndi an 

pr ogr ams .  When t he Secr et ar y i s act i ng i n hi s f i duci ar y r ol e r at her  t han sol el y as 

a r egul at or  and i s f aced wi t h a deci si on f or  whi ch t her e i s mor e t han one 

" r easonabl e"  choi ce as t hat  t er m i s used i n admi ni st r at i ve l aw,  he must  choose t he 

al t er nat i ve t hat  i s i n t he best  i nt er est s of  t he I ndi an t r i be .  

Ji car i l l a Apache Tr i be,  728 F2d at  1567 ( Seymour ,  J. ,  concur r i ng i n par t  and di ssent i ng i n par t )  

( ci t at i ons omi t t ed) .  

I n Uni t ed St at es v .  Navaj o Nat i on,  t he Supr eme Cour t  over t ur ned a deci si on of  t he Feder al  

Ci r cui t  t hat  awar ded damages m t he Navaj o Tr i be i n connect i on wi t h coal  l eases because t he t r i be had 

t he " l ead r ol e"  i n negot i at i ng t he l eases and t he Secr et ar y of  t he I nt er i or  had no compr ehensi ve 

management  r ol e.  Navaj o Nat i on v.  Uni t ed St at es,  263 F . 3d 1325,  1332- 33 ( Fed .  Ch.  2001) ,  r ev' s(  537 

U. S .  488,  502,  506- 08 ( 2003) .  The Cour t  i mpl i ci t l y di st i ngui shed t he Ji car i l l a Apache Tr i be case by 

not i ng t hat  t he I ndi an Mi ner al  Leasi ng Act  and i t s i mpl ement i ng r egul at i ons " addr ess oi l  and gas l eases 
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account s i s t he subj ect  of  an ongoi ng mul t i - bi l l i on dol l ar  l awsui t .  
354 

However ,  t her e i s no t r ust  obl i gat i on concer ni ng wat er  r i ght s,  si nce t he 

f eder al  gover nment  has conf l i ct i ng obl i gat i ons t o t r i bes and i r r i gat or s under  

t he Recl amat i on Act  
ass 

But  t her e i s aut hor i t y f or  t he pr oposi t i on t hat  t he 

f eder al  gover nment  has a dut y t o pr ot ect  t r i bal  usuf r uct uar y r i ght s af f ect ed 

by publ i c l and management  deci si ons .  56 

Ther e i s no gener i c aut hor i t y f or  f eder al  r egul at i on of  l and use on 

r eser vat i ons .  Tr i bal  l and use aut hor i t y over  non- I ndi an r eser vat i on l ands 

has been cr i ppl ed by Supr eme Cour t  i nt er pr et at i ons of  t he cont i nui ng 

ef f ect s of  al l ot t i ng r eser vat i ons i nt o i ndi vi dual  par cel s under  t he ni net eent h 

cent ur y assi mi l at i oni st  i mpul se .  
35'  

Thi s i mpul se,  whi ch domi nat ed t he l at e 

ni net eent h and ear l y t went i et h cent ur y,  sought  t o assi mi l at e t r i bal  member s 

i nt o mai nst r eam Amer i can l i f e by encour agi ng t hem t o become agr ar i ans .  58 

Under  t he al l ot ment  pol i cy,  t her e was a dr amat i c er osi on of  t he I ndi an l and 

base :  f r om 138 mi l l i on acr es t o ar ound 48 mi l l i on acr es,  of  whi ch some 20 

i n consi der abl y mor e det ai l  t han coal  l eases, "  Navaj o Nat i on,  537 U. S .  at  507 n .  11 .  On t he same day i t  

deci ded Navaj o Nat i on,  t he Cour t  hel d t hat  t he Uni t ed St at es br eached i t s t r ust  r esponsi bi l i t i es t o t he 

Whi t e Mount ai n Apache Tr i be i n Uni t ed St at es v.  Whi t e Mount ai n Apache Tr i be,  even t hough t her e was 

no compr ehensi ve r egul at or y scheme,  because t he l anguage of  t he r el evant  st at ut e i ndi cat ed t hat  For t  

Apache was t o be hel d " i n t mst , "  and t he gover nment  had act ual l y occupi ed and used t he l and .  Uni t ed 

St at es v .  Whi t e Mount ai n Apache Tr i be,  537 U. S .  465,  474- 76 ( 2003) .  Thi s,  accor di ng t o t he Cour t ,  

gave t he gover nment  at  l east  as much cont r ol  over  t he t r ust  pr oper t y as i t  has over  t i mber  har vest i ng and 

r equi r ed t he gover nment  " t o pr eser ve t he pr oper t y i mpr ovement s . "  I d at  475.  

354 .  Cohen v .  Nor t on,  240 F . 3d 1081,  1086 ( D. C.  Ci t .  2001) ;  see al so John Gi beaut ,  Anot her  

Br oken Tr ust ,  A. B. A.  J . ,  Sept ,  1999,  at  40,  40- 43 ( chr oni cl i ng t he st or y t hat  l ed t o one of  t he bi ggest  

l awsui t s br ought  agai nst  t he Uni t ed St at es) .  

355 .  Nevada v_ Uni t ed St at es,  463 U. S .  110,  128 ( 1983) .  See gener al l y Recl amat i on Act  of  

1902,  eh .  1093,  32 St at .  388 ( codi f i ed as amended at  43 U. S. C.  §§ 371- 383 ( 2000) ) .  

356.  Kandr a v,  Uni t ed St at es,  145 F .  Supp.  2d 1192,  1204 ( D.  Or .  2001)  ( concer ni ng l eder al  

t i mber  har vest s and t hei r  ef f ect s on t r eat y hunt i ng r i ght s) .  

357 .  

	

COHEN TREATI SE,  supr a not e 21,  at  127- 43 ( pr ovi di ng det ai l ed expl anat i on of  t he per i od 

of  assi mi l at i on) .  

358 .  

	

I n t he Gener al  Al l ot ment  Act  of  1887 ( Dawes Act ) - - one of  t he f i r st  st at ut es t hat  at t empt ed 

t o make I ndi an pol i cy on a nat i onwi de,  r at her  t han on a r eser vat i on,  basi s- Congr ess r esponded t o t he 

pover t y i n I ndi an count r y ( as wel l  as t o t hose who wi shed t o obt ai n t r i bal  l ands)  by br eaki ng up 

communal l y hel d r eser vat i on l ands i nt o i ndi vi dual  par cel s .  The i ndi vi dual  par cel s coul d be sol d t o non-

I ndi ans af t er  t he expi r at i on of  a Hei st  per i od ( usual l y t went y- f i ve year s) ,  and many wer e sol d or  

r epossessed f or  f ai l ur e t o pay st at e pr oper t y t axes ( whi ch became due af t er  t he expi r at i on of  t he t r ust  

per i od) .  Gener al  Al l ot ment  Act  of  1887,  eh .  119,  24 St ar .  388,  390 ( Dawes Act ) ,  r epeal ed by I ndi an 

Land Consol i dat i on Act  Amendment s of  2000,  Pub .  L.  No .  106- 462,  § 106( a) ( 1) ,  114 St at .  1991,  2007 

( codi f i ed at  25 U. S. C.  2201 not e ( 2000) ) _ Ot her  l and was sol d t o non- I ndi ans as " sur pl us l ands"  

i mmedi at el y af t er  r eser vat i ons wer e al l ot t ed i nt o par cel s f or  i ndi vi dual  I ndi ans .  Al t hough al l ot ment  was 

nat i onal  pol i cy f or  near l y a hal f - cent ur y,  t he al l ot ment  pol i cy was t er mi nat ed by t he I ndi an 

Reor gani zat i on Act  of  1934,  uh .  576,  § 1,  48 St ar .  984 ( codi f i ed as amended at  25 U. S. C.  § 461 ( 2000) ) .  

I t s i mpl ement at i on t ook ef f ect  on a r eser vat i on- by- r eser vat i on basi s accor di ng t o i ndi vi dual  st at ut es .  

See gener al l y Royst er ,  supr a not e 297,  at  77 ( expl ai ni ng t he hi st or y and cur r ent  st at e of  al l ot ment  and 

concl udi ng t hat  al l ot ment  must  be " exci sed . . .  f r om I ndi an Law" ) .  
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mi l l i on acr es wer e deser t  or  semi - deser t .  59 

	

Mor eover ,  t oday mor e 

r eser vat i ons ar e bur dened wi t h a " checker boar d pat t er n"  of  al t er nat e t r i bal  

and non- t r i bal  l and owner shi p,  whi ch compl i cat es l and management  and 

has under mi ned t r i bal  r egul at or y aut hor i t y .  
60 

Judi ci al  concer n over  t he f ai r ness of  subj ect i ng non- I ndi an,  on-

r eser vat i on l andowner s t o t r i bal  r egul at or y cont r ol  has pr oduced sever al  

Supr eme Cour t  opi ni ons t hat  have deni ed t r i bes t he abi l i t y t o r egul at e al l  

non- I ndi an act i vi t i es i n I ndi an count r y .  
61 

I ni t i al l y,  t he Cour t  r ul ed t hat  a 

t r i be di d not  have t he i nher ent  aut hor i t y t o r egul at e non- I ndi an hunt i ng and 

f i shi ng on non- I ndi an l ands on- r eser vat i on unl ess :  ( 1)  t her e was a 

cont r act ual  r el at i onshi p bet ween t he non- I ndi ans and t he t r i be;  or  ( 2)  t he 

non- I ndi an act i vi t y " t hr eat ens or  has some di r ect  ef f ect  on t he pol i t i cal  

i nt egr i t y,  economi c secur i t y,  or  t he heal t h or  wel f ar e of  t he t r i be . " 362 

Al t hough t r i bes may not  usual l y r egul at e hunt i ng and f i shi ng on non- I ndi an 

l ands,  st at es may not  r egul at e hunt i ng and f i shi ng of  non- I ndi ans on I ndi an-

owned l ands .  63 Wher e al l ot ment  has dest r oyed t he I ndi an char act er  of  a 

r eser vat i on,  t r i bes may not  r egul at e non- I ndi an l and uses on- r eser vat i on .  
364 

Nor  can t hey r egul at e non- I ndi an act i vi t i es on f or mer  I ndi an l ands t hat  ar e 

now f eder al  l ands opened t o t he publ i c365 

Tr i bal  t axat i on and cour t  j ur i sdi ct i on gener al l y t r ack t he l i mi t s t he 

Supr eme Cour t  has i mposed on t r i bal  r egul at or y power s .  Thus,  t r i bes may 

not  gener al l y t ax non- I ndi an act i vi t i es on non- I ndi an l ands on 

r eser vat i on,  
366 

and st at es may t ax t r i bal  l ands unl ess t hey ar e i n t r ust  st at us 

359 .  

	

See Royst er ,  supr a not e 297,  at  8 .  

360 .  See,  e . g. ,  HRI ,  I nc .  v .  East ] .  Pr ot ,  Agency,  198 F . 3d 1224,  1231,  1234 ( 10t h Ci t .  2000)  

( cl ar i f yi ng appl i cat i on of  envi r onment al  l aws " i n t he ` checker boar d'  ar ea of  t he East em Navaj o 

Agency" ) .  

361 .  See gener al l y Fr i ckey,  Common Law,  supr a not e 25,  at  43- 48 ( expl ai ni ng t he Rehnqui st  

Cour t ' s sol i ci t ude f or  t he r i ght  of  nonmember s of  t r i bes t o be f r ee of  t r i bal  ci vi l  r egul at i on) ;  Davi d H.  

Get ches,  Conquer i ng t he Cul t ur al  Fr ont i er .:  The New Subj ect i vi sm of  t he Supr eme Cour t  i n I ndi an Law,  

84 CAL.  L.  REV.  1573,  1620,  1626- 31 ( 1996)  ( cl ai mi ng t hat  t he Rehnqui st  Cour t  empl oys equi t abl e 

bal anci ng t o r esol ve I ndi an l aw cases t hat  i s sensi t i ve t o modem soci al ,  pol i t i cal ,  and economi c 

condi t i ons- and whi ch i s especi al l y sensi t i ve t o non- I ndi an expect at i ons- r at her  t han I ndi an l aw 

pr ecedent ) .  See al so Davi d H.  Get ches,  Beyond I ndi an Law:  The Rehnqui st  Cour t ' s Pur sui t  of  St at es'  

Ri ght s,  Col or - Bl i nd Just i ce and Mai nst r eam Val ues,  86 MI NN.  L .  REV.  267,  360- 61 ( 2001)  ( cr i t i ci zi ng 

t he Rehnqui st  Cour t  f or  appl yi ng i nappr opr i at e l egal  pr i nci pl es,  of t en used i n ot her  t ypes of  cases,  t o 

I ndi an l aw cases) .  

362 .  

	

Mont ana v .  Uni t ed St at es,  450 U. S .  544,  566 ( 1981) .  

363 .  New Mexi co v .  Mescal em Apache Tr i be, 462 U. S .  324, 325 ( 1983) .  

364 .  

	

Br endal e v .  Conf eder at ed Tr i bes of t he Yaki ma I ndi an Nat i on,  492 U. S. 408,  430 ( 1989) .  

365 .  

	

Sout h Dakot a v .  nour l and,  508 U. S .  679,  689 ( 1993) .  

366 .  At ki nson Tr adi ng Co .  v .  Shi r l ey,  532 U. S .  645,  650- 59 ( 2001)  ( i ndi cat i ng t hat  t he t wo 

except i ons aut hor i zi ng t r i bal  r egul at i on or  t axat i on of  non- I ndi ans on non- I ndi an r eser vat i on l ands,  see 

supr a t ext  accompanyi ng not e 362,  ar e t o be nar r owl y const r ued) .  
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and subj ect  t o r est r ai nt s on al i enat i on .  
367 Tr i bal  cour t s have no j ur i sdi ct i on 

over  t or t  cl ai ms bet ween non- I ndi ans concer ni ng an on- r eser vat i on 

aut omobi l e acci dent ,  whi ch occur r ed on a st at e hi ghway open t o t he 

publ i c 
. 368 

Per haps most  sur pr i si ngl y,  t r i bal  cour t s l ack j ur i sdi ct i on over  a 

damages cl ai m agai nst  st at e of f i ci al s conduct i ng a sear ch on- r eser vat i on 

t r ust  l ands concer ni ng an al l eged cr i me commi t t ed of f - r eser vat i on .  
369 

Except  under  t he r at her  unusual  f act ual  ci r cumst ances of  t he l at t er  case,  

t r i bal  r egul at i on,  t axat i on,  and cour t  j ur i sdi ct i on over  non- I ndi ans seems t o 

ext end t o al l  t r i bal  l ands hel d i n t r ust .  

VI I .  DELEGATED AUTHORI TY TO MANAGE THE RESERVATI ON 

ENVI RONMENT 

Unl i ke l and use cont r ol s,  envi r onment al  r egul at i ons ar e t he pr oduct  of  

congr essi onal  del egat i on .  Al l  t he maj or  f eder al  envi r onment al  st at ut es,  

except  t he Resour ce Conser vat i on and Recover y Act  ( RCRA) , 370 enabl e t he 

Envi r onment al  Pr ot ect i on Agency ( EPA)  t o appr ove t r i bal  pr ogr ams t o 

f unct i on as st at es f or  t he pur pose of  i mpl ement i ng pol l ut i on cont r ol  

pr ogr ams .  71 But  t he pol l ut i on cont r ol  st at ut es var y i n t er ms of  how t hey 

aut hor i ze t he t r i bes t o assume i mpl ement at i on aut hor i t y .  

367 .  

	

Cass Count y v .  Leech Lake Band of  Chi ppewa I ndi ans,  524 U. S .  103,  115 ( 1998) .  

368,  

	

St r at e v .  A- 1 Cont r act or s,  520 U. S .  438,  442 ( 1997) .  

369 .  

	

Nevada v .  Hi cks,  533 U. S .  353,  369 ( 2001) .  

	

The sear ch had been aut hor i zed by a t r i bal  

cour t ,  I d_ at  356.  The t r i bal  member  subj ect  t o t he sear ch al l eged t hat  t he st at e of f i ci al s exceeded t he 

l i mi t s of  t he aut hor i zed sear ch and sued i n t r i bal  cour t .  I d.  at  357 .  The Supr eme Cour t  r ul ed t hat  t he 

t r i bal  cour t  l acked j ur i sdi ct i on t o hear  t he cl ai m.  I d.  at  369 .  

370,  Resour ce Conser vat i on and Recover y Act  of  1976,  42 U. S. C.  §§ 6901- 6992k ( 2000) .  

RCRA was subsequent l y amended i n 1984 .  See The Hazar dous and Sol i d Wast e Act  Amendment s of  

1984,  Pub .  L .  No,  98- 616,  98 St at ,  3221 ( 1984)  ( codi f i ed as amended at  42 U. S. C.  §§ 6901- 6992k 

( 2000) ) ;  t hat  same year ,  EPA i nst i t ut ed i t s pol i cy of  encour agi ng t r i bes t o assume cont r ol  over  pol l ut i on 

cont r ol  pr ogr ams on- r eser vat i on and began t o cur b st at e r egul at or y aut hor i t y on- r eser vat i on .  See Mar y 

Chr i st i na Wood,  Ful f i l l i ng t he Execut i ve' s Responsi bi l i t y Towar ds t he Nat i ve Nat i ons on Envi r onment al  

I ssues :  A Par t i al  Cr i t i que of  t he Cl i nt on Admi ni st r at i on' s Pr omi ses and Per f or mance,  25 ENvFL.  L.  

733,  756- 57 ( 1995) .  These amendment s,  however ,  di d not  aut hor i ze t r i bes t o i mpl ement  hazar dous or  

sol i d wast e management  pr ogr ams .  See Backcount r y Agai nst  Dumps v .  Envt l .  Pr ot .  Agency,  100 F . 3d 

147 ( D. C.  Ci r _ 1996)  ( hol di ng t hat  EPA l acks t he aut hor i t y t o appr ove sol i d wast e per mi t t i ng pl ans by 

I ndi an t r i bes because under  RCRA t he t r i bes ar e consi der ed muni ci pal i t i es,  not  st at es) .  However ,  

pr oposed amendment s t o t he st at ut e i ncl ude a " t r i bes as st at es"  pr ovi si on.  ROYSTER & BLUMM,  supr a 

not e 271,  at  248.  I n t he meant i me,  st at e- appr oved pr ogr ams under  t he st at ut e may not  r egul at e on-

r eser vat i on,  wher e EPA r et ai ns r egul at or y aut hor i t y .  Wash,  Dep' t  of  Ecol ogy v.  Envt l .  Pr ot .  Agency,  

752 F . 2d 1467- 68 ( 9t h Ci t .  1985) .  

371 .  See,  e_gzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA�  Cl ean Wat er  Act ,  33 U. S. C.  § 1377( e)  ( 2000) ;  Saf e Dr i nki ng Wat er  Act ,  42 

Ux . C.  § 300j - 11 ( 2000) ;  Cl ean Ai r  Act ,  42 U, S. C.  § 7601( d)  ( 2000) ;  Compr ehensi ve Envi r onment al  

Response Compensat i on and Li abi l i t y Act  of  1980,  42 U_S. C.  §§ 9604( d) ( 1) ( A) ,  9626 ( 2000) .  
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The Cl ean Wat er  Act  ( CWA)  di r ect s EPA t o t r eat  t r i bes as st at es f or  

t he pur pose of  i mpl ement i ng wat er  qual i t y pr ogr ams .  
312 To qual i f y t o 

i mpl ement  a CWA pr ogr am,  
373 a t r i be must :  ( 1)  be a f eder al l y r ecogni zed 

t r i be wi t h a gover ni ng body capabl e of  car r yi ng out  subst ant i al  

gover nment al  dut i es ;  ( 2)  be capabl e of  car r yi ng out  i t s st at ut or y 

r esponsi bi l i t i es ;  and ( 3)  have j ur i sdi ct i on over  t he wat er  r esour ces i t  seeks 

t o r egul at e 
374 

Accor di ng t o EPA,  f ul f i l l i ng t he l at t er  cr i t er i on r equi r es a 

t r i be t o show t hat  i t  possesses i nher ent  aut hor i t y t o r egul at e t he wat er  

r esour ce i n quest i on i f  t he act i vi t y i s conduct ed by a non- I ndi an on 

r eser vat i on 
. 375 

Thi s r equi r es a demonst r at i on t hat  t he act i vi t y has a " ser i ous 

and subst ant i al "  ef f ect  
76 

on " t he pol i t i cal  i nt egr i t y,  t he economi c secur i t y,  

or  t he heal t h or  wel f ar e of  t he t r i be 
. , , 377 

	

Al t hough t he Supr eme Cour t  has 

const r ued 

	

t hi s 

	

phr ase 

	

nar r owl y,  
378 

	

EPA' s 

	

pol i cy 

	

of  

	

avoi di ng 

checker boar ded j ur i sdi ct i on over  r eser vat i on r esour ces and t r eat i ng wat er  as 

a uni t ar y r esour ce i n whi ch t he act i ons of  one user  can adver sel y af f ect  

anot her  have l ed t he agency t o i nt er pr et  t he phr ase i n f avor  of  del egat i ng 

i mpl ement at i on of  CWA pr ogr ams t o t r i bes 
. 371 

372 .  

	

33 U. S. C.  § 1377( a) .  

373 .  Pr ogr ams t hat  t r i bes may admi ni st er  i ncl ude sever al  gr ant  pr ogr ams,  wat er  qual i t y 

st andar ds,  per mi t  pr ogr ams f or  poi nt  sour ces and di schar ges of  dr edged or  f i l l  mat er i al ,  and nonpoi nt  

sour ces,  See ROYSTER & BLUMM,  supr a not e 271,  at  228 ( expl ai ni ng t hr ee maj or  pr ogr ams under  t he 

CWA) .  

374 .  33 U. S . C.  § 1377( e) .  The st at ut or y l anguage concer ni ng t r i bal  j ur i sdi ct i on- " wat er  

r esour ces whi ch ar e hel d by an I ndi an t r i be,  hel d by t he Uni t ed St at es i n t r ust  f or  I ndi ans,  hel d by a 

member  of  an I ndi an t r i be i f  such pr oper t y i nt er est  i s subj ect  t o a t r ust  r est r i ct i on on al i enat i on,  or  

ot her wi se wi t hi n t he bor der s of  an I ndi an r eser vat i on, "  i d.  § 1377( e) ( 2) - i s qui t e si mi l ar  t o t he Cl ean 

Ai r  Act  ( CAA)  l anguage,  see i nf r a not e 384 .  Never t hel ess,  EPA has i nt er pr et ed t he t wo st at ut es qui t e 

di f f er ent l y,  r equi r i ng a showi ng of  i nher ent  t r i bal  r egul at or y aut hor i t y under  t he CWA,  but  not  under  t he 

CAA.  Compar e 40 C. F . R.  § 13L8( b) ( 2) ( i i i )  ( 2003)  ( CWA r egul at i ons)  ( r equi r i ng t he t r i be t o 

" [ dl eser i be t he t ypes of  gover nment al  f unct i ons cur r ent l y per f or med by t he Tr i bal  gover ni ng body" ) ,  § 

131 . 8( b) ( 2) ( i i i )  ( r equi r i ng t he t r i be t o " [ i l dent i f y t he sour ce of  t he Tr i bal  gover nment ' s aut hor i t y t o car r y 

out  t he gover nment al  f unct i ons" ) ,  § 131 . 8( b) ( 3) ( i i )  ( r equi r i ng " st at ement  by t he t r i be' s l egal  counsel  .  . .  

whi ch descr i bes t he basi s f or  t he Tr i bes asser t i on of  aut hor i t y" ) ,  wi t h 40 C. F . R.  § 49 . 6( 6)  ( 2003)  ( CAA 

r egul at i ons)  ( r equi r i ng t he t r i be onl y t o est abl i sh,  i n par t ,  t hat  i t  " has a gover ni ng body car r yi ng out  

subst ant i al  gover nment al  dut i es and f unct i ons" ) .  

375 .  

	

40 C. F . R.  §§ 131 . 8( 6) ( 3) ,  ( b) ( 3) ( i i ) .  

376 .  Amendment s t o t he Wat er  Qual i t y St andar ds Regul at i on t hat  Per t ai n t o St andar ds on 

I ndi an Reser vat i ons,  56 Fed .  Reg .  64, 876,  64, 878 ( Dec .  12,  1991)  ( pr omul gat i ng f i nal  r ul e codi f i ed at  

40 C. F . R.  I n .  131) .  

377 .  

	

I d.  ( const r ui ng Mont ana v .  Uni t ed St at es,  450 U. S .  544,  566 ( 1981) ) .  

378 .  

	

See At ki nson Tr adi ng Co .  v_ Shi r l ey,  532 U. S .  645,  650- 59 ( 2001)  ( i ndi cat i ng t hat  t he t wo 

except i ons aut hor i zi ng t r i bal  r egul at i on or  t axat i on of  non- I ndi ans on non- I ndi an r eser vat i on l ands ar e t o 

be nar r owl y const r ued) _ 

379 .  See RoYSTER & BLUMM,  supr a not e 271,  at  234 ( di scussi ng EPA' s pol i cy agai nst  

checker boar di ng I ndi an l and f or  t he pur pose of  per mi t t i ng cont r ol ) ,  238 ( r ecount i ng EPA' s posi t i on t hat  

wat er  on t r i bal  l ands i s a uni t ar y r esour ce) .  
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Once EPA appr oves t r i bal  CWA i mpl ement at i on,  t r i bal  st andar ds may 

be st r i ct er  t han f eder al  st andar ds and may cur b pol l ut ant  di schar ges f r om 

of f - r eser vat i on poi nt  sour ces,  even ones wi t h f eder al  per mi t s" °  Tr i bes 

may r equi r e non- I ndi an di schar ger s on non- I ndi an l ands on- r eser vat i on t o 

obt ai n di schar ge per mi t s .  81 I n t he l at t er  case,  a cour t  agr eed wi t h EPA t hat  

t he t r i be had i nher ent  sover ei gn aut hor i t y over  wat er  pol l ut i on because i t  

subst ant i al l y t hr eat ened t he heal t h and wel f ar e of  t he t r i be .  
382 

I n cont r ast  t o t he CWA,  wher e t r i bes must  demonst r at e t o EPA t hat  

t hey possess i nher ent  sover ei gn aut hor i t y t o r egul at e,  t r i bes seeki ng 

aut hor i t y t o i mpl ement  Cl ean Ai r  Act  ( CAA)  pr ogr ams can do so wi t hout  

maki ng such an af f i r mat i ve showi ng .  83 Thi s anomal ous r esul t  i s due t o t he 

f act  t hat  appar ent l y onl y i n t he CAA di d Congr ess i nt end t o del egat e t o 

qual i f i ed t r i bes t he aut hor i t y t o r egul at e al l  r eser vat i on sour ces of  pol l ut i on,  

i ncl udi ng t hose f r om non- I ndi an sour ces on non- I ndi an l ands .  
384 

I n t he pol l ut i on cont r ol  st at ut es,  Congr ess r ecogni zed what  Chi ef  

Just i ce Mar shal l  ar t i cul at ed over  a cent ur y and a hal f  ago :  I ndi an t r i bes ar e 

i ndependent  sover ei gns .  They ar e,  i n Mar shal l ' s wor ds,  " domest i c 

dependent  nat i ons, " 385 now subj ect  t o t he pl enar y power  of  t he f eder al  

gover nment ,  but  i nsul at ed i n i mpor t ant  ways f r om st at e cont r ol .  The 

pol l ut i on cont r ol  st at ut es gi ve t r i bes t he oppor t uni t y t o exer ci se t hat  

sover ei gnt y t o pr ot ect  t he r eser vat i on envi r onment .  I t  i s t r ue t hat  t hi s 

sover ei gnt y i s exer ci sed by vi r t ue of  congr essi onal  del egat i on,  not  by t he 

i nher ent  sover ei gnt y t hat  Chi ef  Just i ce Mar shal l  ar t i cul at ed .  Nonet hel ess,  

f unct i onal l y- at  l east  i n t he pol l ut i on cont r ol  ar ea- t r i bes ar e essent i al l y 

t r eat ed t he same as st at es .  86 

380 .  

	

Al buquer que v .  Br owner ,  97 F . 3d 415,  423- 24 ( 10t h Ci r .  1996) .  

381 .  Mont ana v .  Envt l .  Pr ot .  Agency,  137 F . 3d 1135,  1141 ( 9t h Li t .  1998) ,  cer t  deni ed,  521 

U_S.  921 ( 1998) _ 

382 .  I d 

383 .  

	

Ar i z .  Pub .  Sm.  Co .  v .  Envt l .  Pr ot .  Agency,  21 I  F . 3d 1280,  1288 ( D. C.  Ci r .  2000) .  

384 .  The appar ent  di st i nct i on bet ween t he CWA and t he CAA i s har d t o see f r om a compar i son 

of  t he t ext  of  t he st at ut es .  The CAA,  whi ch EPA and t he cour t s have i nt er pr et ed t o be a di r ect  

del egat i on t o EPA t o appr ove t r i bal  r egul at or y pr ogr ams gover ni ng r eser vat i on ai r  pol l ut i on r egar dl ess 

of  l and owner shi p,  aut hor i zes t r i bal  ai r  pr ogr ams oper at i ng " wi t hi n t he ext er i or  boundar i es of  t he 

r eser vat i on or  ot her  ar eas wi t hi n t he t r i be' s j ur i sdi ct i on . "  42 U. S . C.  § 7601( d) ( 2) ( B)  ( 2000) .  The CWA,  

under  whi ch EPA r equi r es t r i bes t o demonst r at e i nher ent  r egul at or y aut hor i t y,  see supr a t ext  

accompanyi ng not e 382,  aut hor i zes t r i bal  wat er  pol l ut i on pr ogr ams f or  wat er s " hel d by an I ndi an t r i be,  

hel d by t he Uni t ed St at es i n t r ust  f or  t he I ndi ans,  hel d by a member  of  an I ndi an t r i be i f  such pr oper t y 

i nt er est  i s subj ect  t o a t r ust  r est r i ct i on on al i enat i on,  or  ot her wi se wi t hi n t he bor der s of  an I ndi an 

r eser vat i on ; "  33 U . S . C.  § 1377( e) ( 2)  ( 2000) .  Bot h st at ut es seem t o envi si on t hat  qual i f i ed t r i bes woul d 

r egul at e al l  r eser vat i on r esour ces,  r egar dl ess of  l andowner shi p .  

385 .  

	

Cher okee Nat i on v .  Geor gi a,  30 U. S.  ( 5 Pet )  1,  17 ( 1831) .  

386 .  Li ke st at es,  t r i bes ar e subj ect  t o f eder al  over si ght .  For  exampl e,  under  t he CWA t r i bal  

per mi t s ar e subj ect  t o pot ent i al  f eder al  vet o .  See 33 U. S. C.  § 1342( c) ( 3)  ( di scussi ng EPA' s over al l  
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CONCLUSI ON 

The di scover y doct r i ne,  as ar t i cul at ed by Chi ef  Just i ce Mar shal l  and hi s 

col l eagues,  has been mi sunder st ood .  The doct r i ne al l ocat ed r i ght s among 

Eur opean " di scover er s"  t o t he New Wor l d,  but  l ef t  t he I ndi an t r i bes i n 

possessi on of  t hei r  l ands wi t h,  i n Mar shal l ' s wor ds,  " a l egal  as wel l  as j ust  

cl ai m t o r et ai n possessi on of  [ t hem] . "  
38'  

Al t hough Mar shal l  di d r ef er  t o t he 

I ndi ans as occupant s,  
388 

t he nat i ves hel d I ndi an t i t l e,  whi ch,  accor di ng t o 

t he Supr eme Cour t ,  i s as " sacr ed as t he f ee 
. , , 389 

Somet i mes di spar aged as a 

mer e " r i ght  of  occupancy, "
390 i n t r ut h,  abor i gi nal  t i t l e i ncl uded al l  

owner shi p r i ght s except  t he r i ght  t o t r ansf er  al i enabl e t i t l e t o any per son 

ot her  t han t he di scover i ng gover nment .  Al l  t he gover nment  obt ai ned f r om 

di scover y was an excl usi ve r i ght  of  pr eempt i on :  t he r i ght  t o pur chase I ndi an 

t i t l e .  

However ,  by concept ual i zi ng I ndi an t i t l e as a pr opr i et ar y i nt er est  

f or ei gn t o t he Angl o- Amer i can t enur i al  syst em,  Chi ef  Just i ce Mar shal l  

sowed t he seeds of  mi sunder st andi ng .  I ndi an t i t l e- wi t h al l  r i ght s of  use,  

possessi on,  and devel opment - shoul d have been i dent i f i ed as a f ee si mpl e .  

But  i t  i s t r ue t hat  t hi s f ee si mpl e was bur dened wi t h t he gover nment ' s r i ght  

of  pr eempt i on,  i mposi ng a sever e,  but  par t i al  r est r ai nt  on al i enat i on .  Yet  

t hi s sor t  of  pr oper t y i nt er est  i s wel l  wi t hi n t he conf i nes of  t r adi t i onal  Angl o-

Amer i can l aw.  
91 

	

Mar shal l ' s f ai l ur e t o embr ace I ndi an t i t l e as par t  of  

Angl o- Amer i can l aw equi pped subsequent  cour t s wi t h t he di scr et i on t o 

mi sconst r ue t he nat ur e of  I ndi an t i t l e and,  f or  exampl e,  t o deny t r i bes j ust  

compensat i on f or  i t s sei zur e .  
392 

Chi ef  Just i ce Mar shal l  di d not  wr i t e t hose 

l at er  opi ni ons and woul d not  l i kel y have endor sed t hem,  
393 

f or  t he Mar shal l  

Cour t  deci si ons l ef t  al l  t he I ndi ans'  pr oper t y r i ght s i nt act ,  except  t he r i ght  

of  f r ee al i enat i on .  The di scover y doct r i ne deni ed t he nat i ves t hi s st i ck i n 

t he pr oper t y bundl e of  r i ght s f or  nat i onal  secur i t y r easons 
394 

and because,  

aut hor i t y t o appr ove t he pr ogr am) .  EPA may al so pr omul gat e wat er  qual i t y st andar ds f or  wat er s under  

t r i bal  j ur i sdi ct i on t hat  f ai l  t o meet  t he C WA' s r equi r ement s,  i d.  § 1313( 6) ,  and may al so pr omul gat e ai r  

qual i t y i mpl ement ai on pl ans t hat  f ai l  t o meet  t he CAA' s r equi r ement s .  42 U. S. C § 7410( c) ( 1) ( A) ,  

387.  

	

Johnson v .  M' I nt osh,  21 U. S .  ( 8 Wheat . )  543,  574 ( 1823) .  

388 .  

	

I d. ;  see al so supr a not es 158- 61,  164,  173 and accompanyi ng t ext ,  

389 .  

	

Mi t chel  v .  Uni t ed St at es,  34 U. S.  ( 9 Pet . )  711,  746 ( 1835) ;  see al so cases ci t ed supr a not es 

13,  288 and accompanyi ng t ext .  

390 .  

	

Tee- Hi t - Ton I ndi ans v,  Uni t ed St at es,  348 U. S .  272,  279 ( 1955) .  

391 .  See supr a not es 183- 84 and accompanyi ng t ext .  

392 .  

	

See cases ci t ed supr a not es 15,  172,  185,  300 and accompanyi ng t ext .  

393,  See supr a not es 207,  221 and accompanyi ng t ext  ( not i ng Chi ef  Just i ce Mar shal l ' s 

sympat hi es wi t h t he pl i ght  of  t he I ndi ans) .  

394 .  See supr a not es 176- 77 and accompanyi ng t ext .  
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by t he t i me t he Mar shal l  Cour t  addr essed t he i ssue,  t her e was wi despr ead 

r el i ance on l and t i t l es der i ved f r om t he gover nment  

*  

395 

Had t he Chi ef  Just i ce not  embr aced a dual  t enur i al  syst em i n Fl et cher  

v .  PecP96- whi ch made I ndi an t i t l e a ki nd of  sui  gener i s pr oper t y r i ght  t hat  

coul d be i nt er pr et ed by ot her  cour t s unr est r ai ned by Angl o- Amer i can 

pr oper t y r ul es- t he I ndi ans'  pr oper t y i nt er est  woul d have been descr i bed as 

a f ee si mpl e subj ect  t o a r i ght  of  pr eempt i on of  t he gover nment  because,  

f unct i onal l y,  t hat  i s what  i t  was3 9 '  Chi ef  Just i ce Mar shal l ' s 

mi schar act er i zat i on of  t he I ndi an pr oper t y r i ght s ul t i mat el y l ed t o 

unf or t unat e r esul t s,  but  t hose i nf r i ngement s on t r i bal  r i ght s wer e t he 

pr oduct  of  j ur i st s who wer e not  member s of  t he Mar shal l  Cour t .  
398 

I n addi t i on t o t he di scover y doct r i ne' s pr opr i et ar y i mpl i cat i ons,  t he 

doct r i ne had si gni f i cant ,  i f  not  i mmedi at el y appar ent ,  ef f ect s on t r i bal  

sover ei gnt y .  The common l aw di scover y doct r i ne,  as i nt er pr et ed by t he 

Mar shal l  Cour t ,  excl uded al l  compet i ng Eur opean nat i ons except  t he 

di scover i ng nat i on f r om deal i ng wi t h t he r esi dent  I ndi ans .  3"  The Angl o-

Amer i can ver si on of  di scover y f or bade pr i vat e pur chases of  I ndi an l ands .  
400 

Lat er ,  Chi ef  Just i ce Mar shal l  r ul ed t hat  t he f eder al  Const i t ut i on,  st at ut es,  

and t r eat i es,  r eser ved t he power  t o t er mi nat e I ndi an t i t l e and r egul at e I ndi an 

af f ai r s excl usi vel y t o t he f eder al  gover nment '  4"  St at es and set t l er s coul d 

not  t er mi nat e I ndi an t i t l e ;  onl y negot i at i ons bet ween t he f eder al  gover nment  

and t he t r i bes coul d .  Thi s encour aged a cent ur y of  f eder al  I ndi an t r eat i es,  

bi l at er al  agr eement s ai med at  cl ar i f yi ng bot h I ndi an r i ght s and 

gover nment al  obl i gat i ons .  Many t r i bes wer e abl e t o empl oy t he t r eat y-

maki ng pr ocess t o r eser ve si gni f i cant  r i ght s t o l ands and nat ur al  r esour ces,  

i ncl udi ng wat er  r i ght s and of f - r eser vat i on har vest  r i ght s 
4° 2 

395 .  See quot ed t ext  aceompanyi ngsupr a not e 203 .  

396.  Fl et cher  v .  Peck,  I O U. S .  ( 6 Cr unch)  87,  142- 43 ( 1810) ;  see supr a not e 105 and 

accompanyi ng t ext .  

397 .  See supr a not es 11,  109,  164,  213,  216,  250,  254 and accompanyi ng t ext  

398 .  See,  e . g. ,  cases ci t ed supr a 15- 16 ( no compensat i on f or  gover nment al  t aki ngs) ,  293- 94 

( f eder al  pl enar y power )  not es 362- 69 ( Rehnqui st  and Bur ger  Cour t  deci si ons r est r i ct i ng t r i bal  r egul at i on 

of  non- member s) .  

399 .  See supr a not es 155- 157 ( excl usi on of  Eur opean compet i t or s) ;  i nf r a not e 401 ( common 

l aw nat ur e)  and accompanyi ng t ext .  

400 .  See supr a not es 56,  80,  1233- 25,  168- 69,  285 and accompanyi ng t ext .  

401 .  

	

The l ands at  i ssue i n Johnson v .  M' t ni osh wer e or i gi nal l y sol d by t he I ndi an chi ef s i n 1773 

and 1775,  wel l  bef or e t he Const i t ut i on was r at i f i ed i n 1787 .  Johnson v .  M' I nt osh,  21 U. S .  ( 8 Wheat )  

543,  571 ( 1823) ;  TERRY JORDAN,  THE CONSTI TUTI ON:  AND FASCI NATI NG FACTS ABOUT I T 30 ( 7t h ed .  

2001) .  Thus,  t he f eder al i zat i on of  I ndi an af f ai r s wor ked by t he Const i t ut i on' s I ndi an Commer ce Cl ause 

di d not  appl y t o t he t r ansact i ons at  i ssue i n Johnson .  I nst ead,  Mar shal l  r el i ed on t he common l aw 

doct r i ne of  di scover y t o pr oduce t he same r esul t  had t he l and t r ansact i ons been subj ect  t o t he I ndi an 

Commer ce Cl ause and t he 1790 Noni nt er cour se Act .  See supr a t ext  bet ween not es 190 and 192.  

402 .  See supr a not es 335- 43 and accompanyi ng t ext .  
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The di scover y doct r i ne' s ef f ect s on t r i bal  sover ei gnt y t ur ned out  t o be 

consi der abl y mor e per ni ci ous t han i t s ef f ect s on t r i bal  pr oper t y r i ght s .  The 

common l aw doct r i ne onl y pr ohi bi t ed t he I ndi ans f r om engagi ng i n f or ei gn 

af f ai r s wi t h nat i ons ot her  t han t he di scover er - nat i on .  I n t he Cher okee 

cases,  t he Mar shal l  Cour t  i nt er pr et ed t he Const i t ut i on,  st at ut es,  and t r eat i es 

of  t he Uni t ed St at es t o r est r i ct  t r i bal  sover ei gn r el at i ons t o deal i ngs wi t h t he 

f eder al  gover nment .
" ° 3 

Thi s was done t o pr ot ect  t he Cher okee,  

denomi nat ed by t he Cour t  as a " domest i c dependent  nat i on[ ] , "  f r om t he 

t er mi nat i on pol i ci es of  t he St at e of  Geor gi a .  
414 

But  i n er ect i ng t hi s buf f er  

agai nst  t he st at es,  Chi ef  Just i ce Mar shal l  descr i bed f eder al - t r i bal  r el at i ons 

as a guar di an- war d r el at i onshi p,  
415 

l ayi ng t he seeds of  what  was t o become 

t he f eder al  pl enar y power  doct r i ne i n a l at er  gener at i on,  a doct r i ne t hat  

ul t i mat el y woul d pr ove di sast r ous f or  bot h t r i bal  sover ei gnt y and 

pr opr i et ar y 

	

r i ght s .  
406 

	

Mor eover ,  

	

t he 

	

poi soned 

	

f r ui t  

	

of  t he 

	

f eder al  

guar di anshi p pr escr i bed by t he Mar shal l  Cour t  was al most  i mmedi at el y 

appar ent ,  as t he Jackson Admi ni st r at i on embr aced and car r i ed out  t he St at e 

of  Geor gi a' s pol i ci es by r emovi ng t he Cher okee t o l ands west  of  t he 

Mi ssi ssi ppi ,  al ong what  became known as t he t r ai l  of  t ear s .  
407 

The end of  t r eat y- maki ng,  t he r i se of  t he pl enar y power  doct r i ne,  and 

t he onset  of  al l ot ment  i n t he l at e ni net eent h cent ur y had l ong- l ast i ng ef f ect s 

t hat  even t he r ej ect i on of  t he al l ot ment  pol i cy af t er  a hal f - cent ur y di d not  

cur b . 408 Most  t r i bes now have checker boar ded r eser vat i ons,  on whi ch non-

I ndi an l andowner s ar e somet i mes pr edomi nant .  As a consequence,  t he 

Rehnqui st  Cour t  has under mi ned t he i nher ent  t r i bal  sover ei gn aut hor i t y 

over  I ndi an count r y t hat  t he Mar shal l  Cour t  r ecogni zed,  and t hus has moved 

t owar d l i mi t i ng i nher ent  t r i bal  sover ei gnt y t o t r i bal  member s .
409 

Thi s has 

f r ust r at ed t r i bal  ef f or t s t o r egul at e and t ax al l  l and uses on t hei r  

r eser vat i ons .  

The decl i ne of  i nher ent  sover ei gnt y over  non- I ndi ans on- r eser vat i on,  

however ,  has been count er ed by congr essi onal  r ecogni t i on of  t r i bal  

sover ei gnt y i n t he f eder al  pol l ut i on cont r ol  st at ut es 
, 4m 

	

These st at ut es 

del egat e aut hor i t y t o qual i f i ed t r i bes t o cont r ol  t he r eser vat i on envi r onment .  

403 .  See supr a not es 267- 71 and accompanyi ng t ext .  

404 .  

	

Cher okee Nat i on v .  Geor gi a,  30 U. S.  ( 5 Pet . )  1,  17 ( 1831) ;  see al so supr a not e 237 and 

accompanyi ng t ext .  

405 .  I d.  at  17 ;  see al so supr a not e 238 and accompanyi ng t ext .  

406 .  See supr a not es 238,  293- 300,  357- 69 and accompanyi ng t ext  

407 .  

	

See supr a not e 281 and accompanyi ng t ext .  

408 .  

	

See gener al l y Royst er ,  supr a not e 297,  at  77 ( comment i ng t hat  t he " al l ot ment  [ per i od of  
I ndi an l aw seems bur i edt oo deepl y,  i mbedded t oo per manent l y t o si mpl y di sappear  of  i t s own accor d" ) .  

409 .  See supr a not es 364- 69 and accompanyi ng t ext .  

410 .  

	

See supr a Par t  Vl .  
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I n ef f ect ,  t r i bes ar e t r eat ed f or  pol l ut i on- cont r ol  pur poses as t he f unct i onal  

equi val ent  of  st at es .  I n t hi s r espect ,  over  t he l ast  quar t er - cent ur y,  Congr ess 

has been much mor e pr ot ect i ve of  t r i bal  sover ei gnt y t han has t he Supr eme 

Cour t .  

Thus,  whi l e t he di scover y doct r i ne may have i ndeed been a r ef l ect i on 

of  Eur ocent r i c i deol ogy t hat  af f or ded l egal  cover  f or  col oni zat i on of  t he 

New Wor l d,  i t  l ef t  t he nat i ves wi t h subst ant i al  l egal  r i ght s,  bot h pr opr i et ar y 

and sover ei gn .  Those r i ght s wer e di mi ni shed dur i ng t he l at e ni net eent h and 

ear l y t went i et h cent ur i es,  but  t hey have not  been el i mi nat ed .  

The di scover y doct r i ne has been cal l ed " not hi ng mor e t han t he 

r ef l ect i on of  a set  of  Eur ocent r i c r aci st  bel i ef s el evat ed t o t he st at us of  a 

uni ver sal  pr i nci pl e" 411 and " a br i l l i ant  compr omi se . zyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA
� l 12 

I t  may have been 

bot h .  Ther e i s no denyi ng t hat  t he Johnson opi ni on i ncl uded r aci st  

r ef er ences t o I ndi ans as unci vi l i zed savages . 413 But  i n l i ght  of  t he f act  t hat  

t he vast  maj or i t y of  t he l and t i t l es i n t hi s count r y or i gi nat ed i n t he f eder al  

gover nment  and t he Br i t i sh Cr own,  and gi ven l ong- t er m r el i ance on t hi s 

st at e of  af f ai r s,  Chi ef  Just i ce Mar shal l  har dl y coul d have been expect ed t o 

pr oduce a deci si on i n f avor  of  t he l and specul at i on compani es who i gnor ed 

t he pr oscr i pt i on agai nst  i ndi vi dual  pur chases f r om t he I ndi ans,  whi ch woul d 

have dest r oyed t hose set t l ed expect at i ons .  The r est r ai nt  on al i enat i on t he 

di scover y doct r i ne i mposed on I ndi an t i t l e di d l i mi t  t he I ndi ans t o f eder al  

l and sal es,  but  l ef t  al l  ot her  pr opr i et ar y r i ght s i nt act .  Despi t e t he f eder al  

monopsony power  , 414 t he t r i bes wer e abl e t o empl oy t he f eder al  t r eat y-

maki ng pr ocess t o obt ai n r ecogni t i on of  i mpor t ant  pr opr i et ar y r i ght s t hat  

have sur vi ved t hr ough t he cent ur i es .  The di scover y doct r i ne' s l i mi t  on t he 

sover ei gn aut hor i t y of  I ndi ans t o deal  wi t h gover nment s ot her  t han t he 

di scover i ng gover nment  l ai d t he f oundat i on f or  buf f er i ng t r i bes f r om st at e 

l aws,  whi l e aut hor i zi ng f eder al  pl enar y power .  The l at t er  woul d pr ove t o 

make a mocker y of  t he guar di anshi p t he Mar shal l  Cour t  envi si oned .  The 

411 .  

	

W auASas,  supr a not e 3,  at  326 .  

412 .  

	

Newt on,  Whi m of  t he Sover ei gn,  supr a not e 185,  at  1223 .  

413 .  See Johnson,  21 U. S .  at  573 ( " [ T] he char act er  and r el i gi on of  [ t he nat i ve]  i nhabi t ant s 

af f or ded an apol ogy f or  consi der i ng t hem as a peopl e over  whom t he super i or  geni us of  Eur ope mi ght  

cl ai m an ascendency . " ) ,  590 ( " But  t he t r i bes of  I ndi ans i nhabi t i ng t hi s count r y wer e f i er ce 

savages .  .  .  . " ) .  

414.  A monopsony i s a mar ket  wher e t her e i s onl y one buyer .  Kades,  Dar k Si de,  supr a not e 10,  

at  1105 n. 167.  Pr of essor  Kades cl ai ms t hat  t he f eder al  gover nment ' s r i ght  of  pr eempt i on " f aci l i t at ed 

l ow- cost  acqui si t i on of  I ndi an l ands by st i f l i ng bi ddi ng by Amer i cans f or  I ndi an l and . "  ! d.  at  1105 .  As I  

expl ai ned above,  see supr a not e 216,  1 quest i on whet her  t he t r i bes woul d have been bet t er  ser ved by a 

f r ee- wheel i ng mar ket  whose par t i ci pant s woul d have i ncl uded l and- hungr y set t l er s,  mi ner s,  and 

specul at or s .  At  any r at e,  I  am qui t e convi nced t hat  Chi ef  Just i ce Mar shal l  di d not  endor se t he r ul e of  

excl usi ve f eder al  pur chase t o r educe t he cost s of  acqui r i ng I ndi an l ands;  he vi ewed t he r ul e as one 

pr ot ect i ve of  I ndi an l and r i ght s .  
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cur r ent  Supr eme Cour t  seems i nt ent  on di smant l i ng most  of  what  r emai ns 

of  t r i bal  sover ei gnt y over  non- I ndi ans,  even as Congr ess,  t hr ough many of  

t he pol l ut i on cont r ol  l aws,  del egat es i mpor t ant  sover ei gn aut hor i t i es t o 

t r i bes t o r egul at e compr ehensi vel y t he envi r onment  of  I ndi an r eser vat i ons .  

The di scover y doct r i ne,  near l y t wo cent ur i es af t er  t he Mar shal l  Cour t  

ar t i cul at ed i t ,  has l ef t  Amer i can I ndi an t r i bes wi t h i mpor t ant  pr opr i et ar y 

r i ght s and t enuous sover ei gn power s,  at  l east  concer ni ng non- I ndi ans i n 

I ndi an count r y .  Under st andi ng i t s or i gi ns,  scope,  and l egacy r emai ns 

f oundat i onal  f or  ar t i cul at i ng t he nat ur e and scope of  nat i ve r i ght s i n t he 

moder n wor l d .  
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