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1. Introduction

Since the 1980s, the Regulatory State in Europe has grown and established itself as a significant
presence within the political and economic landscape. The purpose of this paper is two-fold: to
provide a representative, though not exhaustive, literature review on the concept of the ‘Regulatory
State’ through the lens of utility regulation, and to identify gaps in this literature where further
research is warranted.

A central aim of this literature review is to exchange insights about the Regulatory State across the
political science, economics, legal and management science disciplines. The diversity of the papers
discussed in this review highlights the value of increased inter-disciplinary dialogue if a comprehensive
view of the Regulatory State is to be obtained. Beyond fostering inter-disciplinarity, a number of other
factors suggest it is an opportune moment to revisit the concept of the Regulatory State in Europe.
Above all, it is now 30 years since the institutions of the Regulatory State started to emerge in Europe.
Sufficient time has elapsed for a significant quantity of econometric evidence on the performance of
regulated utility industries to have accumulated which can be used to form overarching conclusions
about the Regulatory State’s performance. As part of this assessment, there is the potential to address
areas which have so far received comparatively little attention in discussions of the Regulatory State,
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but which are crucial to forming a holistic picture of this form of governance, such as the positions of
consumers, the courts and expertise. Finally, the information available on the characteristics of utility
regulators in the European setting is limited and largely uncollated. This stands in contrast to the data
available on utility regulators in US States. To further the accountability of the Regulatory State in
Europe it is crucial that steps are taken to address this information shortfall.

While numerous articles and papers about regulation and public policy refer to the term ‘Regulatory
State’, those focused exclusively on the Regulatory State are relatively few, representing a compact
sub-literature within the wider literature on regulation. Significantly, while the Regulatory State as a
term is almost completely absent from the economics literature, there are a multitude of papers
within this discipline that are directly relevant to understanding and evaluating the Regulatory State.

Defining the Regulatory State is difficult because it encompasses a series of phenomena and because
it takes different forms in different parts of the world. We focus on the Regulatory State as it has
manifested itself in Europe and, hence, define the Regulatory State according to the European context.
The Regulatory State in Europe is based on the acknowledgement that, since the 1970s, increased
international competition and deepening economic integration within the EU has been associated
with a reduced role for the interventionist type of state. This retreat from the interventionist state
challenged governments as it represented a profound shift in the values, priorities and expectations
of the role of states within Europe (McGowan and Wallace, 1996). In parallel to this retreat from
interventionism there was an increase in the regulatory role of European states. Regulatory rule-
making therefore can be seen as “replacing taxing and spending” (Majone, 1997) as the preferred
mode of government influence over the economy. Or going further, the Regulatory State is a state
“which attaches relatively more importance to processes of regulation than to other means of
policymaking” (McGowan and Wallace, 1996). A further, crucial, part of the Regulatory State’s
meaning in Europe (and elsewhere) concerns the rise of specific institutions to operationalise the
Regulatory State: the regulatory agencies.

While the definition of Regulatory State above is well suited to the EU experience, it fits less neatly
with the experience of the other prototypical regulatory state, the USA. Moreover, the definition
above has been challenged by scholars who do not view the demise of the “taxing and spending era”
of European (and other) governments as being so clear cut (Levi-Faur, 2013; Pflieger, 2014).
Nevertheless, the view that the Regulatory State represents a fundamental break with previous
(welfare-based) modes of public policy is central to what is meant in Europe by the expression
‘Regulatory State’.

In the European political science literature the notion of the Regulatory State is associated with
particular authors. The growth of a Regulatory State in the European context is first acknowledged, by
Majone (1994, 1996, 1997) who seeks to provide a comprehensive theory of why, and how, it arose.
Given that 20 years have elapsed since Majone’s original work and the Regulatory State has not
diminished in size or scope, it seems appropriate to revisit the Regulatory State. To make the analysis
manageable and to enable a stronger narrative, we focus on the Regulatory State as it has developed
with regard to economic regulators for the network industries (energy, telecoms, water, rail). There
are two additional reasons for the focus on network industries. Firstly, the creation of independent
regulatory agencies in these industries was at the leading edge of the Regulatory State’s growth in the
UK and, indeed, in Europe. Secondly, from an economic perspective, these industries have a common
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and coherent justification for regulation: each industry contains a physical ‘network’ which has the
properties of a natural monopoly2. This focus in no way diminishes the importance of the Regulatory
State that has developed in the social sphere (e.g. health and safety and pharmaceuticals regulation
etc.) and the potential for further work in this latter area.

Despite the justification of natural monopoly, some economists did not envisage the Regulatory State,
in the form of utility regulators, being permanent or, at least, did not believe it would continue to exist
in its current ‘expansive’ form. Rather, the notion of introducing competition where possible seemed
to imply that, after privatisation and liberalisation, regulation of potentially competitive markets
would be temporary (Littlechild, 1983; Baron, 1991; Weisman, 2006). Only in narrowly defined natural
monopolies would regulation continue, and here it would be light. In reality, the role of regulation and
regulators has not really diminished in the post-privatisation/liberalisation landscape. Instead, sector
regulators seem to be being given additional responsibilities and coming under pressure to
incorporate concepts beyond narrow economic considerations into their decisions, such as
environmental sustainability (Yarrow, 1991; Joskow, 1996b; Crew and Kleindorfer, 2012) and social
obligations to protect the vulnerable (Valletti et al, 2002; Sharratt et al, 2007). This divergence from
the initial expectations of some provides another reason to revisit the Regulatory State.

The primary focus of the political science literature on the Regulatory State has been on the twin topics
of independence and accountability. The recurrence of these themes in the literature highlights how
substantial a change the rise of the Regulatory State has represented for the polities of Europe,
previously used to significant government intervention in the economy and on a ‘providing’ role for
the state. However, even in Majone’s original work, it is apparent that there are other topics, beyond
independence and accountability, that can be fruitfully explored and, indeed, must be explored to
gain a complete picture of the Regulatory State.

There appears to be room for further research in five key areas:

(i) Consumers — How do those who are supposed to benefit from regulation actually engage
with it? How have consumers been conceived; and how does this link to the conception
of vulnerable consumers?

(ii) Courts — To what extent are courts and regulators alternatives? To what extent have
courts influenced regulations and the development of the Regulatory State?

(iii) Ideas, Experts and Expertise — How have ideas spread between regulators? How do
regulators access expertise to implement these ideas? How do the career options of
‘expert’ regulators influence their decisions?

(iv) Governance — How are effective regulators structured and monitored? Do sector specific
regulators have a future? How important are co-operation and regulatory networks in
improving regulatory outcomes?

(v) Assessing Regulator Performance — How should the performance of regulators be
assessed? Taken as a whole, what does the empirical evidence say about the performance
of network industries in the UK and Europe over the 30 years during which the Regulatory
State has developed?

2 A natural monopoly is a situation where it is economically efficient for a single firm to supply the market. For
example, if two railway lines were built between London and Norwich instead of one, it is unlikely that the
benefits of competition would outweigh the extra cost of building the second railway line.



The article is organised so that each of the following sections corresponds to one of these five topics
with a conclusion in Section 8. The one exception to this pattern concerns Governance which is split
across Sections 5 and 6. Section 5 covers issues of independence and accountability, while section 6
covers supranational regulation, regulatory networks, the overlap between sector regulation and
competition policy, and the merits of creating multi-sector regulators. Before moving on to explore
these topics, the rest of the introduction provides further background on the Regulatory State as a
concept and the literature explicitly considering the Regulatory State.

The Development of the Regulatory State as a Concept

Further developing the pioneering work of Majone (1994, 1996, 1997), Moran (2002, 2004) focuses
on the emergence of the Regulatory State in Britain and how this changed the political culture by
replacing “club government” with a formal, contractual approach to governance. Furthermore, Lodge
(2008, 2010) considers the interplay of the Regulatory State at the European and member state levels
and the importance of network industries in the development of the European Regulatory State.
Expansion of the Regulatory State to additional countries and sectors is highlighted by Levi-Faur
(Jordana et al, 2011), who then expands the Regulatory State theme by developing the concept of
Regulatory Capitalism (Levi-Faur, 2005) and the Single European Regulatory Space (Levi-Faur, 2011).
The idea of Regulatory Capitalism is also explored by Braithwaite (2005) who sees regulatory growth
of the state being fuelled by the rapid rise of corporate, rather than state, governance (Braithwaite,
2006). All of these authors deal explicitly with the notion of the Regulatory State, be it to describe it,
to explain it, or to propose ways to improve its functioning.

Three of the authors above have written substantial literature reviews: Moran (2002), Lodge (2008)
and Levi-Faur (2013). Moran (2002) focuses on the political science and, especially, the legal literature
in a comparative perspective between the US and Europe; while Lodge (2008) focuses on how the
Regulatory State at the European level feeds downs to the member states. Levi-Faur (2013)
distinguishes between an old and a new State, following Moran (2002), and views the Regulatory State
as existing alongside the welfare state. According to Levi-Faur, the old State obtained its authority
from its monopoly over the use of coercion, whereas the new ‘Regulatory’ State is characterised by
authority based on a monopoly over rule-making, monitoring and enforcement in the context of the
decentralisation of regulatory power.

In the European context, other authors beyond Majone, Moran, Lodge, Levi-Faur and Braithwaite have
also provided important, although less systematic contributions, to the Regulatory State literature.
Loughlin and Scott (1997) were among the first to suggest that Britain had transformed into a
Regulatory State. The other papers, such as McGowan and Wallace (1996), focus on the EU as a
Regulatory State or compare the most significant Regulatory States (Yeung, 2010)3. The papers
focusing on the EU provide a range of insights: Caporaso (1996) views the EU state as a post-modern,
rather than Westphalian or ‘just’ regulatory state; Eberlein and Grande (2005) investigate the role of
regulatory networks in the EU’s Regulatory State; Radaelli and De Francesco (2007) highlight
Regulatory Impact Assessments (RIAs); while Radaelli and Meuwese (2012) explore the constitutional
dimension of the EU’s transformation into a Regulatory State.

3 Yeung compares the Regulatory States in Britain, the US and the EU.



In this article, while the focus is on the Regulatory State in the UK and EU, the US literature is discussed
where relevant.? Indeed, the concept of a Regulatory State was first conceived within the US setting.
Also, in contrast to the Regulatory States in Europe, the US Regulatory State is associated with the
imposition of “big government” (Lodge, 2008), particularly at the federal level, and increased state
intervention rather than liberalisation and deregulation. A similarity that can be drawn between the
US and European literatures is that the Regulatory State is linked strongly to supra-national (or supra-
state) institutions. Interestingly, while in Europe the Regulatory State is discussed both at the supra-
national and national levels, in the US the term is rarely associated with exploration of state level
regulation by Public Utility Commissions (PUCs).

While discussions of utility regulation in the US began in the 1920s°, the first academic contribution
which truly analyses the ‘Regulatory State’ is Anderson (1962) who emphasises the bureaucratic
expansion of US agencies. Later, Seidman and Gilmour (1986) describe the Regulatory State to explain
the shift “from the positive to the regulatory state” in the context of outsourcing and privatisation. It
is in the 1980s when the literature on the US’s Regulatory State really emerges. For example, see Risk
(1984), De Long (1986), Shapiro and Levy (1987) and Sunstein (1987, 1989a, 1989b, 1990). Generally
these papers focus on the legal basis and structure of the Regulatory State. In these contributions,
network industries generally do not feature, instead, analysis is performed for federal level agencies
which receive oversight from the President (or Congress).

A range of factors has led to the development of a Regulatory State at the EU level, with the most
influential being: (i) the desire to achieve a European single market; (ii) the primacy of EU law in
matters of competition; and (iii) the shared competence with Member States for issues such as the
integration of infrastructure systems. The major obstacle to the widespread acceptance of a European
Regulatory State is its perceived lack of legitimacy (Majone, 1999). In Majone’s analysis, the EU
became a Regulatory State itself due to two forces. Firstly, the European Commission (EC) was created
as the first supra-national regulator; member states delegated to the EC regulatory authority for the
management of the single market to achieve stronger mutual commitment to the process. Secondly,
the EC was endowed with a small budget by member states and was granted no direct powers of
taxation to deprive the EC of the means to act autonomously. Given the lack of budgetary power, the
easiest way for the EC to increase its policymaking reach was through regulation.

2. Consumers

Consumer Representation

Consumers are intended to be the ultimate beneficiaries of competition, and where competition does
not function effectively, regulation. However, there has been debate about how the voice of
consumers should be incorporated into the regulatory process and the dangers of a ‘regulator knows
best’” model. The importance of effective public participation when developing regulatory policy had
attention drawn to it by the concept of ‘Responsive Regulation’ (Braithwaite and Ayres, 1992;
Braithwaite, 2011).

4The UK, US and EU are seen as archetypal paradigms of the Regulatory State, however, papers have extended
the concept to the Global South (Dubash and Morgan, 2013) and Asia (Jayasuriya, 2001).
5 Brown (1924) and Bauer (1927) explore issues of judicial review and rate of return calculations that would be
familiar to utility regulators today.
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Various models of consumer input have been proposed including using consumer advocates, giving
additional prominence/powers to consumer organisations or regulators stepping back from
interactions between consumers and firms. However, before exploring each of these possibilities, it is
worth remembering that consumers are also citizens (Lunt and Livingstone, 2011).° Even without a
direct input into the regulatory process, consumers can have an indirect impact on the regulatory
landscape through their political power. At the most basic level, legislatures set the mandates of
regulators and may determine the importance regulators attach to consumer versus producer
interests (Baron, 1988; Hanretty, 2013).

A crucial issue is the desirability of having markets and industries subjected to the political pressures
of consumers. For example, price cycles coinciding with election cycles have been found for regulated
industries in Brazil (Moita and Paiva, 2013). While in EU member states the boards of regulatory
authorities are appointed via processes involving politicians, in some US states Public Utility
Commissioners (PUCs) are directly elected. The variation between US states regarding whether
regulators are elected or appointed, and its impact on regulatory outcomes, has been studied by a
range of authors (Holburn and Spiller, 2002b; Kwoka, 2002; Besley and Coate, 2003; Hlasny, 2013).
Predictably, these authors find that elected commissioners are associated with lower prices and
outcomes that are less favourable for firms. Also, Berry (1979) finds that the saliency of regulation to
consumers perceived to be ‘missing out’ under a particular regulatory regime, determines consumers’
influence over PUCs. The notion of consumers as citizens also provides a link to the discourse on public
service obligations (Heritier, 2001; 2002) and the accountability of regulators when they are unelected.

In the European context, Maier (1993) provides an early study of the institutions representing
consumers in the EU. However, in political science studies relating to Europe, consumers tend to be
analysed simply as a particular type of interest group, rather than being a group of distinct and primary
significance.” For example, see Greenwood (2011). In a similarly general vein, Pollack (1997) looks
favourably on EU institutions as attractive venues for lobbying by diffuse interests (e.g. consumers,
environmentalists and women) due to the EU’s multi-level structure providing multiple points of
access. However, despite this structure, Howarth (2008) explains that consumer interests have
traditionally been poorly represented in EU policymaking, although, the situation is improving. The
creation of a Consumer Protection Cooperation Network may be an example of this improving
situation (Poncibo, 2012).

The early literature on consumer representation is from a US perspective. For example, Leflar and
Rogol (1976) identify two factors that remain central to the success (or failure) of consumer
representation: the resources available to consumer representatives and their accountability to
consumers. Indeed, turning to the UK and EU, Dayagi-Epstein (2007) notes that simply granting
consumer associations legal significance does not mean that they have the capability to play an
effective role in the regulatory process. Similarly, the NAO (2004) criticises the UK’s statutory
consumer bodies for not understanding the needs of consumers sufficiently. The evidence certainly
suggests that within Europe the processes and effectiveness of consumer representation vary by

6 Reisch and Micklitz (2006) also highlight the multiple roles individuals might play in markets. As consumers
start to self-generate electricity (e.g. from solar panels on household roofs), it may be necessary to consider
‘prosumers’ who share characteristics of both producers and consumers.
7 The presence of the Journal of Consumer Policy and the Journal of Consumer Research suggests that in other
disciplines consumers constitute a more clearly delineated group.
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industry and member state (Simmonds, 2002; DTI/HM Treasury, 2004; Ogus et al, 2006; Bellantuono
and Boffa, 2007; Sanz et al, 2011).8

At one level, since the promotion of consumer interests is a primary consideration (at least implicitly)
for regulators (Littlechild, 1994; Ogden, 1997; Vass, 2003; Waddams Price, 2004; Field, 2007) the need
for additional consumer representation may appear open to debate. Regulators may commission
research themselves to understand consumers’ needs and their satisfaction levels, for example, see
Ipsos-Mori (2012). Also, consumers’ needs and the quality of service they receive may be embedded
into formal assessments of regulatees’ performance through particular performance measures
involving consumer feedback (Ogden, 1997; Chau, 2002; Prendergast, 2002; Sappington, 2005;
Growitsch et al, 2010).

However, if regulators actually pursue their own objectives, considering regulation as a two-level
principal-agent problem where consumers oversee a regulator and, in turn, a regulator oversees a
firm, may be more appropriate (Demski and Sappington, 1987). One question is the weight regulators
place on consumers’ views when taking practical decisions. For example, Gormley et al (1983) found
that PUCs held views closer to those of utility executives than those of consumer advocates. Similarly,
regulators inevitably place less weight on consumer interests than consumers themselves since a
regulator’s key task is to be independent of any one interest and also regulators may be required to
balance competing interests (Vass, 2003). However, if regulators place insufficient weight on
consumer interests they risk consumers questioning the legitimacy of the whole regulatory system
(Mumford and Gray, 2010; Franceys and Gerlach, 2011; Decker, 2013).

To take account of consumers’ interests, regulators need mechanisms to hear consumers’ voices. In
the US in the 1970s proxy advocates were created that, while funded by government, were
independent of regulators (Gormley, 1981; Holburn and Bergh, 2006; Stein, 2011). Berry (1984) notes
that opening proceedings to the public and having consumer representatives intervene in regulatory
proceedings can alter regulatory policy by changing regulators’ incentives. An alternative is for
consumers to be represented by their own organisations. The choice is then the extent to which these
consumer organisations are backed by the state and have formal recognition in the regulatory process
(NAO, 2004; Page and Bakker 2005). It is here, in understanding how consumer organisations operate
and interact with regulators that political science could offer new insights.

A more radical alternative is for greater power to be given to consumers via mechanisms that bypass
the regulator. Indeed, a possible organising theme for the literature on consumers is the juxtaposition
of consumer empowerment with consumer protection (see the subsection on vulnerable consumers).
For example, private class actions can be allowed in the courts (Schaefer, 2000; Vogelsang et al, 2007;
Cafaggi and Micklitz; 2009) or the buyer power of consumers might be increased via consumer
aggregation schemes (Colton, 2006; Littlechild, 2008; Laufer et al, 2013). For both mechanisms there
is debate as to their advantages and disadvantages. That consumer empowerment might involve
consumers collaborating as citizens is further developed by Ramsay (2006).

8 Additionally, Franceys and Gerlach (2011) compare consumer participation in the UK’s water industry with
that in less developed countries.



The ability and desirability of a regulator removing themselves from the customer-regulatee
interaction perhaps illustrates the biggest practical difference between consumers and customers® in
the Regulatory State. While regulators were often created specifically to protect consumers, given
their lack of understanding and power in the marketplace, for large corporate customers these
justifications for regulatory protection are lacking. A number of papers highlight the apparent success
of corporate customers reaching negotiated settlements with utilities (Civil Aviation Authority, 2005;
Doucet and Littlechild, 2006; Littlechild, 2007; Doucet and Littlechild, 2009; Glachant et al, 2008). In
the model of negotiated settlements, regulators only provide a basic framework in which the
negotiations take place and a fall-back position should things go wrong. The mechanisms for a
regulator to reduce their involvement in the consumer-regulatee relationship, without completely
disappearing, could be explored further. Investigations of new regulatory approaches, such as the
introduction of consumer challenge panels by OFWAT in the UK’s water sector and OFGEM in the UK’s
energy sector, could be valuable.

Also, the distinction between consumers and customers may be important in assessing the
performance of the Regulatory State. It seems plausible that the benefits of competition and the
liberalisation of wholesale markets may be clearer for corporate customers (Littlechild, 1988a;
Newbery and Pollitt, 1997) than for domestic consumers. ! Indeed, the power of industrial
customers as a particular interest group may be important in determining the outcome of regulation.
For example, Henisz and Zelner (2006) note corporate customers’ ability to discipline political actors.
Further investigation of the balance between the interests of customers and consumers in the
Regulatory State seems warranted.

Assumptions Concerning Consumer Behaviour

Consumers not only have a role in steering the objectives of regulation; how their behaviour is
conceived determines the extent to which regulation is required and the form that regulation should
take. Despite liberalisation and the rise of the Regulatory State often being justified to electorates on
the grounds of improved outcomes for consumers, it has been argued that initially little explicit
thought was given to the part consumers would play in enabling effective competition (Ogden and
Anderson, 1995; Defeuilly, 2009; Xavier and Ypsilanti, 2010, Clifton et al, 2011). There is now
acceptance that if liberalised markets are to persist and succeed, understanding consumer behaviour
is critical (Waterson, 2003; McFadden, 2006). Indeed, reaching policy objectives may be reliant on
particular behaviours by consumers and the plausibility of these desired behaviours occurring may be
open to question (Lavrijssen, 2014).

In the economics literature there has been considerable effort to understand the behaviour of
consumers in regulated industries, particularly with regard to consumers’ decisions to switch suppliers

91t is important to recognise the distinction between customers and consumers. Consumers are the individual
people who consume goods and services. Customers are the wider set of purchasers that includes companies
buying goods and services from regulated industries to produce other goods and services. Consumers are a
subgroup of a regulated firm’s customers.

10 Of course, a chain of corporate customers will ultimately produce a good or service for consumers. Hence,
even if the outcomes of regulated industries are skewed towards benefitting corporate customers, indirectly,
consumers of final goods and services should benefit from the lower prices/improved service being provided
by the regulated industries to corporate customers.

11 studies that focus solely on consumer welfare changes following liberalisation and deregulation include
McGowan (2000) and Gupta (2013).



and the costs of switching. For example, there is a long line of investigations into consumers’ switching
decisions in energy markets in the UK (Waddams Price and Bennett, 1999; Giulietti et al, 2005; Sitzia
et al, 2012; Flores and Waddams Price, 2013; Waddams Price et al, 2013; Giulietti et al, 2014), Europe
(Juliusson et al, 2007; Ek and Soderholm, 2008) and the US (Hortascu et al, 2012; Kleit et al, 2012).
While in telecoms markets there have been studies investigating the impact of regulatory intervention,
in the form of number portability, to enable easier switching between suppliers (Shi et al, 2006; Park,
2011).

Much of the concern that exists in network industries relates to consumers’ ability to understand
offers in telecoms markets (European Regulators Group, 2009; ACMA, 2011a; 2011b) and the
combination of low consumer satisfaction with low switching rates in energy markets (Brennan, 2007;
Von der Fehr and Vegard Hansen, 2010; European Commission, 2010; Ipsos-Mori, 2012). At the heart
of this debate about consumers is the extent of consumers’ rationality; are consumers fully rational
as in the stereotype of the economics discourse or do consumers behave according to various
psychological biases. For example, Wilson and Waddams Price (2010) present evidence that few
consumers in the UK electricity market select deals that maximise their monetary savings. Even if
consumers are rational, there is the additional question of whether they possess the information
required to make optimal decisions. Also, the rationality of consumers is crucial to determining
whether moves to further enhance the role of the market are likely to generate benefits. For instance,
the impact of real-time electricity pricing will depend on how consumers interpret and respond to
electricity prices (Bushnell and Mansur, 2005; Wolak, 2006; 2011a; 2011c; Leautier, 2012). Similarly,
in telecoms there is debate as to whether consumers have a bias for flat rate tariffs (Miravete, 2003;
Lambrecht and Skiera, 2006).

In the past decade there has been an explosion of interest from competition and regulatory authorities
regarding the implications of behavioural economics for their work (Mulholland, 2007; Ofcom, 2010;
Bennett et al, 2010; Ciriolo, 2011; Huck and Zhou, 2011; Ofgem, 2011; Erta, 2013). This emerging
interest in behavioural economics demonstrates the potential overlaps between the five themes
identified in the introduction. While behavioural economics is intimately concerned with consumer
behaviour, it also provides a case study of how new ideas emerge and diffuse through the regulatory
space.

Since behavioural economics tends to focus on the biases or ‘mistakes’ of consumers it often is
associated with increased regulatory intervention. While this is true, there are concerns about how to
apply the lessons of behavioural economics to actual markets. Some of this debate over ‘intervention’
has an ideological feel, however, there are legitimate concerns about how to identify ‘behavioural’
versus ‘rational’ consumers (Rizzo and Whitman, 2009a; Oxera, 2010; Cseres, 2012). In particular,
there is the open question of how remedies can be designed which do not penalise non-behavioural
consumers or create other detrimental effects (Littlechild, 2012). One way to mitigate these risks is to
run pilots and conduct testing as a particular intervention is rolled out (Better Regulation
Executive/National Consumers Council, 2007; Office of Fair Trading, 2009; Bennett, 2010; Sunstein,
2011). Another, more fundamental, concern is whether regulators themselves can avoid behavioural
biases when making policy decisions (Tasic, 2011).

Vulnerable Consumers and Consumer Protection



Central to the debate on vulnerable consumers is how to define a ‘vulnerable’ consumer and the
extent of protections required to offset the identified vulnerability. A small number of papers consider
the politics of energy affordability and access to other utility services (Waddams Price and Hancock,
1998; Graham, 2006; Reisch and Micklitz, 2006; Bartl 2010). However, the focus on vulnerability is
most closely linked to evidence on the differing engagement of particular groups with markets which
has led to concerns that the gains associated with retail competition have not been shared equally
(Hausman and Sidak, 2004; Clifton et al, 2011). Some work has been conducted on whether traditional
definitions of vulnerability, such as old age and disability, are correlated with behavioural biases (Lunn
and Lyons, 2010). However, when defining vulnerability, economic regulators may step beyond their
traditional role to make decisions based on distributional issues (Oxera, 2010) which are better suited
to a political arena. Not only may distributional decisions be inappropriate for unelected technocrats
(Majone, 1996), but the economics literature generally considers market interventions to be an
inefficient way of achieving distributional objectives (Borenstein, 2012; Borenstein and Davis, 2012).

Linked to the question of regulatory overreach is how the notion of consumer protection fits with that
of competition. For example, Vickers (2004) notes that, until recently, economics had not really
engaged with questions of consumer policy. This lack of emphasis probably related to a traditional
emphasis on the power of consumer sovereignty and the benefits of increased choice. In broad terms,
Averitt and Lande (1997) and Muris (2003) see consumer protection as protecting consumers from
acts and practices that hinder their choices in the marketplace. Stuyck (2005), instead, believes that
EU competition law provides an effective shelter for consumer interests. What is true is that, giving
consumers increased protection, may mean they take less care in markets and, hence, make poorer
decisions (Armstrong, 2008; FSA, 2008). As such, holding consumers responsible for their decisions is
important.

The other risk of consumer protection remedies is that they may distort the competitive market
(Littlechild, 2006; Armstrong, 2008; Wolak, 2011b) with universal service obligations (Valletti et al,
2002) representing a particularly strong intervention.'? Indeed, it has been suggested that greater
competition itself may resolve consumer protection issues (Vickers, 2004; Gauduel and Sugden, 2012).
The potential conflict between public service values, economic efficiency and consumer choice within
the Regulatory State is a theme picked up by Prosser (2005a). Prosser’s analysis contrasts the
approaches of France and the UK to regulation (Prosser, 2005b) and, more generally, explores the
links between public services and social solidarity (Prosser, 2006) together with the social limits of
privatisation (Prosser, 1995).

Regardless of the merits of particular consumer protection measures and the definition of
vulnerability, it is clear that this area is a contested space and at the heart of the overall debate
regarding paternalism versus individual sovereignty in regulation. In this debate, consumer and
industry groups tend to lobby along predictable lines (Ofgem, 2006; FSA, 2008). However, Sharratt et
al (2007) notes instances from the UK energy market where firms differentiated themselves by their
commitment to implementing social obligations.

3. Courts

12 Not only may universal service obligations introduce large distortions, they may be used by EU member
states to retain some control over social policies in arenas where changes imposed by the EU single market
affect particular groups (Harker et al, 2013).
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Regulation involves setting rules and drafting provisions to back those rules with enforcement
measures; therefore, any comprehensive discussion of regulation is intertwined with the legal system.
Both the US and the European literatures on the role of law in the Regulatory State are large. This is
particularly so in the case of the US; in part because the PUCs in US states were created as courts.
Hence, as early as Brown (1924) the role of courts versus commissions in public utility regulation was
being discussed together with the appropriate extent of judicial review.

In the US legal literature on regulation, the main themes, beyond administrative law and judicial
review, are the characteristics of US adversarial legalism (Kagan, 2001) and the role of the Supreme
Court. In the legal literature on regulation in the EU there is an equivalent focus on the European Court
of Justice (ECJ), although, the discussion focuses on whether the ECJ is an engine for integration or an
agent of the member states. Other topics discussed in the European legal literature are the extent to
which the EU regulatory landscape is becoming an adversarial system like the US (Kelemen, 2011) and
the use of EU competition law as an instrument for EU institutions to expand their reach into regulated
sectors.”?

Courts as part of the Institutional Environment

The role of courts in regulation is not simply as a direct actor or reviewing body; institutional
economics suggests courts form an important element of a country’s institutional endowment. The
strength of courts and the nature of the legal system will influence both the economic institutions and
regulation which actually exist and, arguably, the form of economic institutions and regulation which
is optimal (Larouche, 2006; Bellantuono, 2010). For example, the distinction between common law
and civil law may influence the overall level of intervention within an economy; common law’s
function as a mechanism for private dispute resolution is seen to favour free markets (Gual and Trillas,
2006; La Porta et al, 2008).

In the discussion of countries’ institutional endowments it is possible to view courts and regulators as
alternatives and there is debate regarding the merits of each. This literature begins with consideration
of safety regulation versus tort law (Shavell, 1984; Rose-Ackerman, 1991). In essence the desirability
of each institution is determined along two dimensions: whether ex-ante or ex-post enforcement is
desirable and whether individual or collective enforcement is most likely to succeed. Along similar
lines, Shleifer (2005, 2010) places courts and regulation on a continuum of institutions from free
markets to state ownership. It is argued that the Regulatory State began to grow in the US in the early
20" century due to increases in the power, wealth and damage of corporations which overwhelmed
the capabilities of the courts at the time (Glaeser and Shleifer, 2003). In this institutional literature the
Chicago school’s faith in courts is criticised and the potential for regulation to deliver superior
outcomes is highlighted (Glaeser et al, 2001; Shleifer, 2005; 2010).

An important part of the debate about courts’ role is whether they can overcome issues of regulatory
capture and to what extent they are themselves subject to capture. There is the potential for courts,
when reviewing decisions, to alter decisions that have been ‘captured’ (Helland and Klick, 2012).
However, there is no reason why courts themselves cannot be captured or act in a self-interested
manner (Elhauge, 1991; Posner, 1993; Glaeser and Shleifer, 2003; McCown, 2009). Indeed, a growing

13 The potential overlaps between competition policy/law and regulation are discussed further in Section 7.
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realisation that courts may be captured by particular interests is seen as having shifted power back to
regulatory agencies (Merrill, 1997; Glaeser and Shleifer, 2003).

The other issue that potentially limits the desirability of generalist courts is their ability to handle
complex economic arguments. It has been shown that complex cases are more likely to result in
appeals and that performance can be improved by providing judges with economics training (Kovacic,
1994; Baye and Wright, 2011). In the UK, one might consider whether the availability of a specialist
court, the Competition Appeal Tribunal, has reduced the deficit in expertise (at least with regard to
appeals) and, hence, has led to superior performance.

Courts as Shapers and Reviewers of Regulation

The most common discussion of courts within the regulatory process concerns their position as a
reviewer of regulatory decisions and as a venue for appealing decisions. However, it is worth
recognising that courts may be creators of regulation or at least significantly shape the form of
regulation that is implemented (Popelier, 2012). The legal decisions made by courts can have a
fundamental influence on subsequent regulatory activity (Kovacic, 2002). Also, as noted in Section 2,
by allowing aggregate litigation and private enforcement courts may provide an alternative venue for
‘regulatory’ decisions. Indeed, Ramello (2012) argues that class actions can enable ‘regulatory
innovation’ by allowing entrepreneurial lawyers to highlight new areas of harm to which courts devise
solutions. However, others are less sanguine about the ability of courts to fulfil this role (Schaefer,
2000; Viscusi, 2002) since there is no guarantee that the incentives for private litigation will lead to
decisions maximising social welfare or even the optimal quantity of litigation (Shavell, 1997).

The traditional view of the courts as a reviewer of regulatory decisions means there are strong links
to the literatures on administrative law and judicial review. In an early work, Brown (1924) concludes
that if PUC decisions are reviewed or appealed, this should be only on procedural grounds rather than
on a case’s underlying merits. Brown argues that if the decisions of PUCs were to be re-assessed on
their merits, it would undermine the very reason for creating PUCs, namely, having regulatory
decisions made by a body of specialist experts. Also central to the discussion is the possibility that
courts apply administrative law which may be designed to facilitate a degree of political control over
agencies, as the creation of the 1946 Administrative Procedure Act (APA) in the USA clearly
demonstrates (McCubbins et al, 1987; McCubbins et al, 1999).

While several observers (Majone, 1996; Geradin, 2004a) have argued in favour of drafting a ‘European
APA’ for regulators, it must be noted that the APA itself only applies to regulatory agencies at the
federal level. The APA does not apply to the PUCs, the state-level utility regulators. This is significant
given the lack of supra-national regulatory agencies at the EU level. Nonetheless, most US States have
equipped themselves with administrative codes covering the procedures of administrative agencies
at the state level. The existence of the APA, state level administrative codes and the advocacy for
European equivalents emphasises the importance attached to the oversight and control of regulatory
bodies. Much of the analysis on the control and oversight of regulators focuses on requirements
concerning the process of decision making; in Europe, so far, considerable attention has been given
to two instruments which been widely adopted in the US: cost-benefit analysis and Regulatory Impact
Assessments (RIAs).
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The structure of decision making can shift the balance of power away from regulatory agencies and
back to political principals (Spiller and Tiller, 1997; Duprat, 2012). In the other direction, Eskridge and
Ferejohn (1992) consider how US Supreme Court decisions in the 1980s limited Congress’ ability to
overrule agency decisions. Furthermore, both regulatory bodies and the courts themselves can make
strategic choices about the decision making instruments they use to limit review at higher levels (Tiller
and Spiller, 1999).

The discussion has a US focus due to the less developed nature of administrative law in the EU. It is
argued that the EU faces issues similar to those facing US federal administrative law 50 years ago
(Meuwese et al, 2009). The longer history of the Regulatory State and administrative law in the US
means there are papers considering the relative positions of regulators, the courts and politicians
through time. For example, Merrill (1997) suggests that in the 1970s power flowed to courts as they
were seen as a possible solution to regulatory capture, but as pessimism about this function increased
power flowed back to the agencies and confidence increased in the effectiveness of utility regulation
(Kovacic, 1995). A key part of this movement was the introduction of the Chevron test, requiring
courts to defer to agencies’ interpretations of statutes when their meaning is unclear (Bressman, 2000;
Miles and Sunstein, 2006). However, Miles and Sunstein (2006) find that court decisions regarding
regulation still appear to show political policy preferences with conservative judges less likely to
support agency decisions.

The way in which US courts have assessed regulatory decisions has also changed. For example, Shapiro
(1988) highlights a growing emphasis on ensuring the ‘right’ decision is made from a technical or
rational standpoint. Similarly, Bressman (2000) notes a shift from an emphasis on the venue of a
decision to the process and quality of decision making.’* Equivalent analysis of the ebbs and flows of
judicial influence in the Regulatory State within the UK would appear valuable. In particular, it seems
sensible to consider the extent to which the changing balance of power between regulators and courts
has resulted from conscious institutional design at the national and EU levels. In the broader European
context, it might be desirable for studies explicitly considering the appropriate roles for courts and
regulators and the position of utility regulation within the law, akin to the studies of Brown (1924) and
Robinson (1928) for the US. Scott (1998) makes an important step in this direction by analysing the
juridification of regulatory relations in the UK’s utilities during the late 1990s.

The process of judicial review and its impact has been studied by a range of political science and legal
authors (Schwarze, 1992; Black et al, 1998; Hertogh and Halliday, 2004; Turk, 2009). A central issue is
the availability (or lack) of judicial review in different contexts. For example, in the EU, Larouche and
De Vissier (2006) are concerned by the lack of judicial review for the soft-law instruments!® commonly
used by the EC, while Cengiz (2011) worries about courts’ abilities to overcome asymmetries of
information when reviewing the EC’s competition powers. Turning to the US, Biber (2008) argues
reviews of agency inaction are as warranted as those of agency action, although Supreme Court
decisions imply courts should defer to agencies’ resource allocation decisions. However, there are
cautions to viewing judicial review as the primary or sole mechanism to hold agencies to account,

14 Also, this evaluation of the regulatory process and the quality of decision making suggests that court
judgements could be used as evidence to assess the performance of the Regulatory State.
15 The potentially ambiguous relationship between the EC’s soft law instruments, such as guidelines and
notices, and the courts also has been explored by Stefan (2008) and Korkea-Aho (2012). They highlight the
benefits to courts of soft-law initiatives with Stefan arguing that soft-law has supported hard-law enforcement,
while Korkea-Aho suggests the Better Regulation initiative should provide courts with better information.
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instead, accountability is achieved through a complex network of public and private actors (Oliver et
al, 2010; Bignami, 2011a).

The Law as a Tool of Europe

When discussing the interaction of courts and the Regulatory State in the European context it is
important to recognise that national courts have to enforce EU law and, as such, they are mechanisms
through which the EU’s role within the regulatory space is increased. At a basic level, utility regulators
must ensure that their actions comply with EU competition law (De Streel, 2003; Monti, 2008).
Whether this dominance by EU competition law excessively constrains regulators has been discussed
by Monti (2008), while other authors see the EU (over)extending competition law to achieve
regulatory objectives (Temple-Lang, 2009; Tapia and Mantzari, 2013; Sadowska and Willems, 2013).

Also, EU law is seen as supporting the convergence of member states’ legal practices and judicial
review (Hilson, 2003; Essens et al, 2009; Larouche and Taton, 2011). Furthermore, Van Boetzelaer and
Princen (2012) highlight the role European regulatory networks play in promoting the uniform
implementation of EU law. Indeed, Hancher and Larouche (2010) suggest the EU’s legal paradigm is
changing with formal separations being replaced by integration where the competences of the EU and
national regulatory authorities are blurred. Further to this, Kelemen (2011) argues that a more
adversarial system, akin to the US, has replaced a flexible, but opaque, system of regulatory decision
making that courts rarely challenged. While Kelemen ( 2006, 2011) affirms the Americanisation of the
European legal style others either mildly (Kagan, 1997, 2006, 2007) or strongly (Levi-Faur, 2005) deny
this development. Bignami (2011b) seeks to resolve this conflict and coins the expression “cooperative
legalism”. Bignami views European regulatory systems as converging, but not on American-style
litigation. Instead, Bignami argues a common model of deterrence-based regulatory enforcement and
industry self-regulation is being adopted. However, a comparison between member states of courts
in relation to regulatory decision-making appears to be missing from the literature.

In the European arena a strand of research discusses the emergence of a ‘European Administrative
Space’ (Olsen, 2003). Regarding the European Administrative Space, links are drawn between the
supranational and national levels by Egeberg and Trondal (2009), while the development of the space
over a decade is considered by Trondal and Peters (2013). It is also relevant to mention the emergence
of global (or international) administrative law (Kingsbury et al, 2005; Stewart, 2005). Global
administrative law is often tackled within the broader global governance discourse and it is sometimes
openly longed for (Esty, 2006). The evolution of global administrative law, and that it has a life of its
own, is discussed by Brake and Katzenstein (2013) with the fact that it is shaped by networks rather
than by intergovernmentalism being emphasised by Slaughter and Zaring (2006). As with other
aspects of the Regulatory State there is a development in the literature from acknowledging facts (the
gradual formation of a layer of global administrative law) to assessing the transparency, accountability
and legitimacy of this new governance layer (Kingsbury and Stewart, 2008; Donaldson and Kingsbury,
2013).

4. Ideas, Experts and Expertise
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For particular individuals to possess expertise and be seen as experts there must be a set of ideas or
technical knowledge for them to possess. In the Regulatory State, and as mentioned in Section 3, a
key form of expertise is a knowledge of economics.'® Taking this role for economic knowledge as a
given, the task for investigation becomes one of identifying how different economic ideas have
developed, spread and come to influence the Regulatory State through time. As Section 2 highlights,
the most recent set of ideas to come to the fore in regulation have been those of behavioural
economics.

In many ways the analysis of ideas within the Regulatory State over the past 30 years can be broken
into two elements: (i) discussion of the ‘meta-ideas’ of liberalisation, deregulation and New Public
Management (NPM), and (ii) the various specific techniques which might lead to ‘better’ regulation.

The Meta-Ildeas of Liberalisation, Deregulation and New Public Management

A key debate in the economics literature concerns the extent and permanence of regulatory
interventions. Firstly, one might consider why deregulation occurred. Joskow (1996a) suggests that,
at least in the electricity industry, liberalisation was driven by policymakers coming to view the costs
of state owned vertically integrated monopolies as outweighing the benefits. For example, in the UK
itis suggested that the increasing costs of state owned industries’ investment plans led to privatisation
(Yarrow, 1999; Green and Haskel, 2004). Indeed, rather than being a grand ideological concept the
policy choices of the UK privatisation and liberalisation programmes can be seen as ad hoc and short-
termist (Kay, 1996; Littlechild, 2010). However, more importantly, the notion of ‘deregulation’ leading
to reduced regulation that gradually fades away was already questioned by the mid-1990s (Armstrong
et al, 1994). In practice, regulatory agencies have remained permanent suggesting that a better
description of the process occurring in the 1980s and 1990s is ‘regulatory reform’ (Armstrong et al,
1994; Crew and Kleindorfer, 2002). The potential fragility of liberalisation when the underlying
economics of particular industries favours heavily integrated enterprises has also been recognised
(Joskow, 1996a; Newbery, 1997; Yarrow, 1999).

The debate concerning the relative merits of the market versus regulation does not exist in isolation
from the public. Public support is needed for liberalisation to continue and to be effective (McFadden,
2006). As a result, a number of studies identify empirically the determinants of demand for regulation
or liberalisation. One question for institutional economics is why the population in countries with
ineffective and corrupt states tend to want more rather than less regulation.” The suggested answer
is that greater public distrust fuels the demand for regulation (Aghion et al, 2010; Pinotti, 2012).
Regarding the initiation of pro-market reforms, studies have investigated the role of policymakers’
backgrounds and the extent of democracy and corruption (Dreher et al, 2009; Erdogdu, 2013).
Following their establishment, the continuation of market institutions may be threatened by the
interventions of multilateral lenders and divergences from the policies/institutions of peer countries
(Henisz et al, 2005). Turning to variations in privatisation/liberalisation across US states, links are made
to the relative performance of regulated industries in different states and the political power of
different groups (Lopez-de-Silanes et al, 1997; Guerriero, 2012; Hlasny; 2011). In particular, clean
government laws, state limits on spending and pro-consumer politicians appeared to favour the
implementation of pro-market reforms while strong unions delayed them. Within the EU, the differing

16 \Vogelsang (2003) provides an exploration of how economists and economic ideas have influenced pricing
structures in telecoms.
171t should be noted that much of the data in these studies concerns less developed countries.
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pace of liberalisation in different member states can be used to proxy the extent to which national
preferences frustrate the implementation of EU legislation (Humphreys and Padgett, 2006).

The final way to conceive the debate on liberalisation and the role for regulators is to consider
changing regulatory objectives that might justify a continued or expanded role for regulatory agencies.
For example, behavioural economics might justify an increased role for regulators in correcting the
mistakes of consumers (Cseres, 2012). The potential for behavioural economics to provide novel
solutions fits with growing concerns about the engagement of residential consumers in liberalised
utility markets (European Regulators Group, 2009; European Commission, 2010; Ipsos-Mori, 2012).
Whether behavioural economics offers actual benefits depends on perspective, with consumer groups
calling for increased protections for vulnerable consumers (Ofgem, 2006) while other authors worry
about the ‘new paternalism’ of behavioural economics (Rizzo and Whitman, 2009a; 2009b).

The other concepts favouring greater regulation, at least within the energy sector, are environmental
concerns and security of supply. The increased importance given to these topics is highlighted by
Yarrow (1991), Joskow (1996b) and Crew and Kleindorfer (2012). As the objectives of energy
regulation have shifted, it has been noted that regulation designed to encourage cost minimisation
might be ill-suited to encouraging large irreversible investments involving significant uncertainties
(Helm, 2001; Spanjer, 2008). For the desired investments to occur, greater state intervention may be
required, as is already being seen in the UK (Pflieger, 2014). For example, to promote energy
conservation the UK government may become more involved in the consumption decisions of
individual consumers than has been considered wise, or achievable, over the past 30 years (Jackson,
2005).

One question to ask is whether these changing objectives accurately reflect the changing interests of
the UK population. For example, is consumer support for moves towards green energy sufficiently
strong to accept sustained energy price rises? Linking the objectives and performance of regulators to
the quantified views of consumers and citizens appears to have received little, if any, attention in the
existing literature.

While the discussion above focuses on debates surrounding liberalisation and deregulation in the
economics literature, there is the corresponding issue of how the state has responded to these
developments. In the UK, the rise of the Regulatory State has been fuelled by the increasing
privatisation of infrastructure industries. As privatisation is characteristic of neoliberalism, in the
political sphere, the rise of the Regulatory State has often been associated with an emphasis on market
freedom that is typical of neoliberal stances. The other fundamental characteristic of the Regulatory
State, as understood in Europe, is the notion of decentralised (or fragmented) government. By
combining support for free markets and decentralisation, New Public Management (NPM) represents
a set of ideas often associated with the Regulatory State. Osborne and Gabler (1993) represents the
most widely acknowledged compendium of NPM ideas, introducing the expression “steering, not
rowing” to suggest that government should not directly run the economy, but rather steer economic
and social actors to behave in an optimal fashion. This conception mirrors the change from a ‘providing’
to a ‘regulatory’ state introduced by Majone (1994). The formalisation of relationships previously
hidden within politics, the “managerialization” of public servants and the explosion of performance
assessment (Moran, 2002) to provide accountability are seen as other fundamental elements of NPM.
RIAs are a key example of NPM ideas being implemented within the Regulatory State.
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A range of UK scholars have analysed NPM and its impacts on the UK state including Rhodes (1996),
Dunleavy (1994) and Hood and Scott (1996); while Hood (1995) provides a cross-country analysis of
NPM. Pollitt (2000, 2001) provides further detail on NPM and how it was translated to influence
various countries’ policies (Pollitt and Bouckaert, 2011). However, Christensen (2012) detects the
beginning of a post-NPM phase, in which the focus has shifted from efficiency, specialisation, markets
and private-sector management styles to inter-organisational coordination between multiple
stakeholders.

The work of Christensen mirrors a trend in the literature to assess the extent to which the
NPM/neoliberal paradigm has actually been translated into the practical workings of the Regulatory
State. For instance, Lodge (2010) cautions against linking utility privatisation and the rise of regulation
too strongly. While a link between privatisation and the Regulatory State exists in the UK, in Germany
and New Zealand, regulation grew considerably with only very limited privatisation. A pattern of
liberalisation without privatisation is the general theme for EU member states, particularly regarding
network infrastructure. Lodge also underlines that regulatory authorities are not fixed institutions
with set characteristics; instead, the features and scope of regulatory authorities depend on the
political context in which they are created. This argument fits with Levi-Faur’s (2006) view that there
is not a single form of Regulatory State, but a series of national regulatory capitalisms. As with the
more recent economics and policy literature, Lodge (2010) notes the increasing number and range of
regulatory objectives. He puts this development down to the irreconcilability of three values that the
Regulatory State purports to support: efficiency, equity and resilience.

Levi-Faur (2013) argues that a state is defined as regulatory when it uses the instruments of regulation
(i.e. rules) to govern and claims a monopoly over the creation of these rules. The content of the rules
can vary substantially between Regulatory States and does not need to follow classic neo-liberal tenets.
Instead, the Regulatory State coexists with the welfare state and regulatory policy may even be used
to achieve welfare objectives. Pflieger (2014) provides support for this argument from case studies of
the electricity and rail sectors in the UK and Germany. The gradual movement of the Regulatory State
concept away from being inherently neoliberal is significant. Further empirical analysis can only help
to add clarity to the definition of the Regulatory State in its practical rather than theoretical form.

Specific Regulatory Techniques

Identifying the influence and spread of particular technical ideas between different regulators by using
process-tracing methodologies appears valuable. However, before one can commence along this path
the key technical ideas that might form the basis of such a study need to be identified. There are at
least four technical ideas that could be investigated: (i) incentive regulation superseding rate of return
regulation, (ii) benchmarking and yardstick competition, (iii) cost-benefit analysis and RIAs, and (iv)
behavioural economics. RIAs have already received considerable attention in the academic literature
(see Section 6) and the increasing emphasis on behavioural economics has been discussed in Section
2.

One of the major changes in regulatory practice associated with the growth of the UK’s Regulatory
State in the 1980s was the adoption of incentive regulation (particularly RPI-X) instead of the rate of
return regulation widely used in the US. The literature on incentive regulation appears to go through
a series of distinct phases. Firstly, there are papers defining incentive regulation as a new form of
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regulation and discussing its potential merits (Beesley and Littlechild, 1989; Vogelsang, 1989). Then a
series of papers consider the application of incentive regulation and the factors that raise the
likelihood of it replacing rate of return regulation (Donald and Sappington, 1995; 1997; Crew and
Kleindorfer, 1996). Finally, papers highlight the practical problems of implementing incentive
regulation such as the setting of price caps and the extensive information gathering required to do
this (Bernstein and Sappington, 1999; Joskow, 2014). Other papers suggest that incentive regulation
favours cost minimisation at the expense of encouraging large investments when compared to rate of
return regulation (Blank and Mayo, 2009; Vogelsang, 2010). As a result, hybrid forms of regulation
combining features of incentive regulation and rate of return regulation have been suggested as a
potential way forward.

The notion of yardstick competition, or comparing the relative performance of different regulated
firms, can be attributed to Shleifer (1985). Due to the benefits that such comparisons potentially
provide, by the end of the 1990s best practice was being established regarding the use of
benchmarking to support incentive regulation (Jamasb and Pollitt, 2000). However, since this point
the literature has focussed on the practical difficulties of benchmarking (Dassler et al, 2006). For
example, the concentration of industries within particular countries means that international
comparisons are needed if benchmarking is to be effective (Jamasb and Pollitt, 2003; Estache et al,
2004). Other authors have highlighted that companies can ‘game’ or manipulate benchmarking to
their advantage (Tangeras, 2002; Jamasb et al, 2003; 2004).

There are other technical ideas that might be possible to track. These concepts include: auctions to
allocate scare resources/franchises (Salant, 2000); real-time electricity prices (as discussed in Section
2); the use of financial methods and modelling (Green et al, 2010); and changing accounting
standards/valuation methods (Grout et al, 2012).

While the above techniques provide material to explore the spread of ideas and expertise there are
already papers looking specifically at the mechanisms which diffuse ideas across the regulatory space.
Often these papers emphasise the complex venues and networks through which regulatory ideas
spread (Jordana and Levi-Faur, 2007; Brousseau and Glachant, 2011; Weiner, 2013). Also, the interplay
between local and global forces is discussed with national regulatory styles coming under pressure
from the regulatory approaches encouraged by peer countries and inter-governmental organisations
(Zelner et al, 2009; Wiener, 2013).%8

Afinal issue to consider regarding technical ideas is their point of creation as opposed to their diffusion.
Sometimes ideas emerge from policymakers engaged with the regulatory process (such as RPI-X, see
Littlechild, 1983), but many arise from the academic economics literature. One hopes that the
academic publication system facilitates the critical assessment of ideas so that only the most robust
are implemented as policy. However, a realisation is beginning to occur that academic economists, as
well as practitioners, may be captured by special interests so that, at least in theory, the development
of particular economic frameworks could be biased by vested interests (Zingales, 2013).

Expertise, Regulator Resources and the Regulatory Process

18 Also, within economics, there is a literature using mathematical models to understand the theoretical
properties of information transmission (for example, see Banerjee and Fudenberg, 2004; Acemoglu et al, 2011;
Kawamura, 2011).
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How ‘expertise’ is conceived, and the level of its importance, is a major point of contrast between the
political science and economics literatures. In the former, expertise is seen as key factor legitimising
the delegation of decision making responsibilities from elected politicians to unelected regulators
(Majone, 1997). The expertise of regulators is seen to guarantee that they will engage in impartial and
reasonable decision-making. Majone (1997) recalls the early American literature, such as Fainsod
(1940), who explained that federal regulatory agencies were needed due to Congressmens’ lack of
knowledge. The need for continued expert monitoring of important markets has been so widely
acknowledged in the political science literature that the importance of expertise has almost been
taken for granted and so has actually received relatively little direct attention. The lack of systematic
assessments in the political science literature on how regulators use expertise, other than in relation
to RIAs, is nevertheless surprising. One recent exception to this is Schrefler (2013) who investigates
how economic knowledge has been used in decisions made by the UK’s telecoms regulator.

In economics, the idea of regulators having particular expertise (defined as set of specialist skills)
which justifies their existence is rare other than as an advantage over generalist courts (Glaeser and
Shleifer, 2003; Shleifer, 2005; 2010; Baye and Wright, 2011). The economics literature tends to views
experts as individuals with superior information rather than possessing a particular skill. Although,
Demski and Sappington (1987) define an expert as someone who is uniquely qualified to obtain
information and emphasises that expertise is costly to acquire and too costly to for it to be routinely
communicated. A key issue in economics is whether experts truthfully reveal their information to the
principal they are supposed to serve. In particular, economics focuses on the potential for those
identified as ‘experts’ to pursue their own interests by altering decisions through the information they
provide.

The canonical model of strategic communication from an informed ‘expert’ to an uninformed decision
maker is provided by Crawford and Sobel (1982). Recent reviews of the large literature on strategic
communication are provided by Sobel (2011) and Valsecchi (2013). In essence, if there are divergent
interests between a party sending information and a decision maker, the sender cannot credibly
communicate all their information to the decision maker. The difficulties of credibly communicating
information provides an alternative reason for delegating decision making authority to experts with
delegation avoiding the need for communication (Demski and Sappington, 1987; Dessein, 2002).
However, delegation does not remove the problem of the expert having differing incentives to the
original decisionmaker (Jensen and Meckling, 1995). Hence, the delegation decision involves trading
off allocating a decision right to someone with superior information against the fact that they will take
a decision which is more suited to themselves than the principal.

Since the creation of independent regulatory agencies involves delegation from politicians to ‘expert’
regulators, the strategic communication literature only has limited relevance to the relationship
between these two groups. Where the strategic communication literature is more relevant is in
understanding how regulatory agencies incorporate knowledge from outside bodies such as economic
consultancies and how information flows internally within regulatory agencies. Regarding the latter
issue, a particular problem emerges when the evaluation of a subordinate’s performance contains a
subjective element, since the subordinate can have an incentive to pander to a superior’s existing
opinions (Prendergast, 1993).
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The literature provides a range of insights for communication where strategic decisions are made
about the information that is revealed. '° Firstly, there may be a trade-off between an expert’s
incentives for information acquisition and the truthful communication of this information (Dur and
Swank, 2005; Gerardi and Yariv, 2008; Che and Kartik, 2009). If the expert has differing interests to
the decision maker, it encourages the expert to invest in information, but a larger difference in
interests makes it harder to communicate this information. Secondly, consulting multiple experts with
differing interests or biases in opposite directions can help to reduce communication problems
(Milgrom and Roberts, 1986; Dewatripont and Tirole, 1999; Krishna and Morgan, 2001; Gentzkow and
Kamenica, 2011). Additional work investigates the type of experts (in terms of bias) that should be
appointed to committees (for example, Li and Suen, 2004) together with whether, and how, multiple
experts should be allowed to communicate with each other (Wolinsky, 2002; Roldan, 2013).

In the US political science literature, expertise fits into analysis of the trade-offs inherent in delegation
to regulatory agencies. The loss of political control is balanced against regulatory discretion to allow
the benefits of technical expertise to be realised (Epstein and O’Halloran, 1994). For example, Bawn
(1995) highlights how administrative procedures for regulatory authorities not only influence their
political responsiveness, but also the technical accuracy of their decisions. Where there is debate
about experts within the political science literature it concerns their accountability. Regarding the EU’s
regulatory state, Radaelli (1999) questions whether an explicit choice of technocracy and expertise
over politics is actually necessary. Radaelli argues that expertise needs to be made more accountable
within an increasingly politicised EU.

These perspectives tie into the discourse on the transparency and democratic legitimacy (or lack of it)
among communities of experts who influence policymaking. Turner (2001) highlights two key
problems regarding experts and expertise: equality and neutrality. On the one hand, experts are
privileged possessors of knowledge, which shields them from public scrutiny; but on the other hand,
experts’ work and opinions are highly regarded, which undermines the impartiality of the liberal
democratic state over different beliefs and opinions. Similarly, Rayner (2003) explores how expert
judgement is presented as objective and transparent, while being buffered from public scrutiny. Once
again international networks are relevant, with epistemic communities developing to which politicians
turn to for advice (Haas, 1992).

The debate over the democratic legitimacy of institutions made up of experts has also taken place in
the context of discussions about the democratic nature of EU institutions. On this question, the
literature is split with authors, like Majone (1996, 1997) and Moravcsik (2002, 2004), believing there
is no democratic deficit; while others, like Follesdal and Hix (2006), believing there is a deficit. The
same debate can be applied to regulatory authorities at the national level. Given the question marks
over regulators’ legitimacy, it was initially argued that regulatory authorities should focus on a narrow
set of technical issues, while broader policy decisions should remain with elected politicians (Majone,
2006). The reality, however, is for economic regulators to decide on matters with direct consequences

1%t is worth noting that papers on strategic communication are generally very abstract and highly theoretical
with communication often involving a binary ‘Yes/No’ decision or a particular numerical value.
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for the distribution of welfare in society?®® and to regulate sectors characterised by significant political
salience.

While the economics literature investigates the type of individual that is desirable to appoint as a
regulator and the incentives facing individual regulators??, there is far less discussion of the day-to-
day activities of regulators?? and the resources available to them. This relative lack of literature
probably reflects a lack of high quality data, although, this difficulty does not reduce the importance
of this topic.

The lack of research (and potential lack of detailed data) on individual regulators, their career
trajectories and regulatory agencies in Europe is perhaps the key finding of this review. This lack of
research stands in contrast to a substantial empirical literature looking at the characteristics,
behaviour and performance of PUCs at the state level in the US. Without comparably detailed data,
and a probing academic literature, a key mechanism for holding the European Regulatory State, and
the experts who run it, to account is missing.

That a regulatory authority has a legal mandate to monitor and intervene in a market is insufficient to
ensure effective regulation. If a regulatory authority lacks resources, it may not be able to enforce its
mandate. Indeed, increasing complexity and increasing the responsibilities of regulators may be a
deliberate tactic employed by special interests to reduce the effectiveness of regulatory enforcement
(Tanzi, 2011). The total quantity of resources available to regulatory agencies has been considered
mainly in the context of less developed countries and the limited qualified individuals such countries
can call upon (Stern, 2000; Pollitt and Stern, 2011). For the US, Viscusi et al (2005) provide detail on
the headcount and budgets of federal regulatory agencies over a period of 40 years. In the UK the
annual reports of the main economic regulators appear to provide a similar level of detail, although,
a Europe wide audit and comparison of regulatory agency resources does not appear to exist.
Investigating the relative numbers of economists, lawyers, accountants and generalist civil servants
within regulatory agencies could quantify the extent and type of expertise that regulatory agencies
possess.

Despite the lack of collated European data on regulator resources, the role of resources is discussed
in more general terms. For example, Trillas (2010a) notes that centralised agencies may be able to
cover the fixed costs of specialist functions which smaller decentralised agencies cannot, while Kovacic
(2010) sees a successful regulatory agency as investing in knowledge and retaining high quality staff.
Glachant et al (2013) notes that, in contrast to many economic models, in practice regulators have
multiple objectives and so a key element of success is correctly aligning tools with tasks. In turn, the
allocation of resources across different tasks, for example, the split of resources between monitoring
and enforcement activities, influences the extent to which different objectives are met (Ferejohn and
Shipan, 1990). However, despite the importance of resources to success, regulators may not be held
accountable for the allocation of resources across tasks (Biber, 2008).

20 While regulators deliberately not considering distributional impacts when taking decisions can be defended
from an economic perspective, the fact that regulators’ decisions will almost always have distributional
consequences perhaps questions the feasibility of isolating regulators from political pressures.
21 See the following subsection for a discussion of this issue.
22 Excluding RIAs.
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Turning to the behaviour of regulators, a distinction needs to be made between broad discussions of
whether regulators act in the public interest or suffer from capture (Stigler, 1971; Peltzman, 1976;
Becker, 1983)%, and the day-to-day activities of regulators. The former is a core part of the regulatory
literature, while the latter is much less developed and may provide room for further research. Early
work addressing day-to-day activities includes the study of US regulatory hearings (Joskow, 1972)%
and characterising regulators approach to regulatees as one of ‘live and let live’ unless prices are rising
(Joskow, 1974). More recently, and for the UK, the regulator-regulatee relationship has been
characterised as ‘regulation by negotiation’ with implicit and informal ‘threats’ being used to guide
firm behaviour between formal regulatory reviews (Armstrong et al, 1994). Although, in the context
of US environmental regulation, Pautz (2009) finds that between individual personnel on the ground
the relationship between regulator and regulatee may involve a degree of trust rather than being
totally adversarial. The presence of trust is perhaps a pre-requesite for complex implicit bargains to
be achieved.

The notion of complexity also emerges in discussions of accountability with regulators having to
respond to complex networks of public and private actors including elected officials, organised
interests, the courts and the general public (Bignami, 2011a; Oliver et al, 2010). These networks also
serve another purpose: providing regulators with the information they need to function.® To obtain
this information regulators must create venues where incentives exist, possibly via implicit ‘rules of
the game’, for different stakeholders to truthfully reveal information (Brousseau and Glachant, 2011).
Indeed, Coen (2005) suggests that a dynamic understanding develops between regulators and
regulatees with regulators growing to prefer firms that engage constructively with consultation
processes and excluding firms perceived as hindering consultations or providing misleading
information. However, real participation by stakeholders in the regulatory process may be difficult
due to differences of technique and language between different groups (Black, 2001).

The need for information 2¢

can present dangers for regulators. In the running of network
infrastructure there may be a highly technical ‘infostructure’ that monitors and manages access to
networks which regulators may neither fully understand nor control (Pfleiger and Csikos, 2012). As
significant, is the potential for regulatees to learn from their encounters with regulators and gain a
strategic awareness of how to manage the information flows to regulators for their own advantage
(Willman et al, 2003). The provision of information may also present an opportunity for regulatory
capture with regulators selecting free, but ‘biased’, information over the costly production of
‘unbiased’ information by themselves (Agrell and Gautier, 2011; 2012). Indeed, ensuring that decision
makers only receive ‘desirable’ information may be a key form of influence activity (Lee, 2013).
Similarly, when regulatory decisions are reliant on firms’ accounting data, manipulation of this data
may occur (Pint, 1992; Garside et al, 2008; Cho and Sachs, 2012). Going one stage further, firms may
alter their capital structure to gain a strategic advantage over regulators. In particular, firms may
increase the amount of debt they hold to encourage regulators to set higher regulated prices (Spiegel
and Spulber, 1994; Bortolotti et al, 2011; Cambini and Rondi, 2012).

23 Dal Bo (2006) provides a relatively recent review of the regulatory capture debate.
24 Lewis and Poitevin (1997) provide a more recent investigation of US regulatory hearings.
% There is empirical evidence that regulators are more active, the greater the information and knowledge they
possess (Fremeth and Holburn, 2009; 2012).
26 Berry (1984) identifies information as being the most important resource for regulators alongside the
professional ability of their staff.
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When regulators can access high quality information there may still be questions about the quality of
their analysis. Regulators may suffer from the same psychological imperfections as market
participants (Tasic, 2011) or may give undue attention to the appearance of regulatory actions to
external audiences rather than making decisions on the basis of robust and consistent models (Gifford,
2003). Alternatively, an agency’s prior actions, by establishing precedents, may limit the agency’s
current policy options (Ferejohn and Shipan, 1990; Hyman and Kovacic, 2013).

Regulators, Career Concerns and ‘Revolving Doors’

There are three areas of interest regarding individual regulators: (i) their characteristics, (ii) their
method of appointment, and (iii) the ongoing incentives their career options provide. In all three cases
a central issue is the capture of regulators by specific interests whether these be politicians or
regulatees. As already noted, a key finding of this literature review is that while there is a substantive
body of research which empirically investigates these issues for US PUCs, there is no equivalent
research for utility regulators in the EU. The academic discussion of regulator characteristics in the UK
is limited to high-level aggregate statistics (Thatcher, 2002a) and the impact of experience at the
Competition Commission (Garside et al, 2013). The lack of a well-developed literature is a serious
omission which needs to be addressed.

If one views the relationship between politicians and regulators as one of a principal and an agent,
one issue concerns the desirable characteristics a principal should seek in an agent when making an
appointment. For example, Spiller and Urbiztondo (1994) consider a principal’s choice between a
short-lived political appointee and a long-lived career civil servant, while others (Evans et al, 2011;
Bubb and Warren, 2014) consider the desirability of deliberately appointing an agent with views at
odds with those of the principal. Appointing an agent with conflicting views to the principal can
overcome particular problems such as providing incentives for the production of information.

As noted in Section 2, requiring a regulator to run for election tends to result in market outcomes
which are more favourable to consumers. When deciding between electing and appointing a regulator,
there is a need to trade off the screening and disciplining potential of elections against the risk of
elected decision makers pandering to public opinion and ignoring minority welfare (Maskin and Tirole,
2004). If regulators are appointed, the issue becomes one of whether the individuals who are
appointed are the most qualified for the job. Kovacic (1997) expresses concern that political
appointees with insufficient antitrust experience undermined the strength of the FTC, while Combes
et al (2008) highlight the advantage that personal connections to job selection panels can give to
economists within academia.

The fact that regulators are unlikely to be in a single job for life results in career concerns. The desire
to maintain one’s position or be promoted can create incentives for particular behaviours. When
regulatory decisions are observable, regulators may place an undue emphasis on ensuring the
consistency of their decisions (Menezes, 2009; Menezes and Roessler, 2010). Alternatively, career
concerns may motivate a regulator to favour particular interests. Smyth and Soderberg (2010) note
that Swedish regulators who favoured consumers in complaint cases had a lower probability of being
replaced. In contrast, Leaver (2009) suggests that even regulators motivated by the public interest
may wish to maintain a reputation for high ability. This reputational concern may result in low ability
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regulators being unduly lenient towards regulatees to ensure that the regulatees do not reveal the
regulators’ mistakes and, hence, their low ability.

In addition to works looking specifically at the career concerns of regulators, the economics and
financial literatures consider how experts’ concerns for preserving their reputation can affect the
advice they provide. A common theme from the finance literature is for experts (investment analysts)
to ‘herd’, i.e. for individuals to provide similar to the ‘consensus’ regardless of their private
beliefs/information (Scharfstein and Stein, 1990; Devenow and Welch, 1996). A particular type of
‘herding’ results from concerns about future employability with Hong et al (2000) highlighting that
providing forecasts away from the ‘consensus’ can increase the risk of inexperienced analysts being
sacked. Similarly, when evaluating projects, Visser and Swank (2007) note that reputational concerns
can encourage committees to present a ‘united front’, while Milbourn et al (2001) highlight that an
expert may over-invest in information about a project’s likely success as a means to limit the risk to
their future reputation. Additionally, if the market for experts favours advice of a particular type or
bias, experts may pander to this bias rather than reveal the true information they possess (Bourjade
and Jullien, 2011).

However, regulators’ reputational concerns are possibly a secondary issue in the regulatory literature
compared to the debate surrounding the ‘revolving door’ of ex-regulators joining regulatees. In the
US, revolving doors have attracted attention for a considerable period of time (Eckert, 1981; Cohen,
1986). However, not all authors view revolving doors as inherently negative. For example, Che (1995)
notes that revolving doors may exist because both regulators and regulatees require staff with the
same type of human capital. Supporting this argument, De Haan et al (2014) finds that SEC lawyers
who were subsequently employed in the private sector were actually tougher enforcers of the law.?”
Additionally, Salant (1995) suggests that ‘revolving doors’ help form implicit contracts between
regulators and regulatees which support investments by the latter. If one believes ‘revolving doors’
are a serious means to facilitate regulatory capture, the obvious solution is to introduce legal
provisions that ban them. Law and Long (2011, 2012) analyse the impact of such laws among PUCs.
Law and Long find that while these laws do reduce regulators’ subsequent employment in the private
sector, they appear to have only a limited impact on market outcomes and are associated with
regulatory agencies attracting less skilled individuals.

While the focus of debate surrounding ‘revolving doors’ is on the potential for regulatory capture, it
is also worth noting the potential value in understanding how individual regulators frequently move
between different regulatory agencies. Investigating these regulator career paths may provide an
additional way to understand the links between different regulatory agencies, the definition of
‘regulators’ as a distinct profession and how ideas spread through the regulatory space. Former
regulators may also join consultancies which advise a range of regulatory agencies and regulated firms.
Consultancies may therefore provide another route for regulatory ideas to spread and an indirect
mechanism for regulatees to influence former regulators’ career options.

5. Governance - Independence and Accountability

27 However, for Washington lobbyists, the continued political power of the legislator who formerly employed
them is critical to the lobbyists’ commercial value (Vidal et al, 2012). This points towards political connections,
rather than human capital, being key in this particular arena.
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In this and the following section we consider the structure and governance of regulatory agencies as
decision variables that can be consciously chosen. The economics literature focuses on the question
of independence in terms of: (i) how politicians may gain control over agencies; and (ii) how to
structure institutions to foster credible commitments through time that encourage long-term
investments. It has much less to say about the topic of accountability except for the observation that
accountability mechanisms can mean political actors retain a degree of influence over agency
behaviour.

Recent (particularly European) political science research can be placed under the heading of
‘regulatory governance’. Levi-Faur (2013) recognises in the ‘marriage’ between the regulation and
governance literatures a turning point in the analysis of the regulatory form of state. Much earlier
within the governance literature, and with a specific focus on the UK, Rhodes (1994) considers the
“hollowing out” of the state driven by factors including privatisation, NPM, fragmentation of central
government, creation of regulatory and quasi-administrative agencies and the impact of the EU. These
themes continued with the concept of “new governance” (Rhodes, 1996), which could be expressed
by the phrase “governing without government” and the private provision of public services (Rhodes,
1996). Similarly, Jordana and Levi-Faur (2004) consider the politics of regulation in the age of
governance. However, the European political science literature is most notable for its focus on the
independence and accountability of regulators. In particular, independence is viewed through the
lense of independence from political actors as opposed to independence from regulatees or, in other
words, avoiding regulatory capture.

Delegation, Political Actors and Regulatory Agencies

A central purpose of independent regulators was to delegate responsibility for technical decisions to
regulators and remove politicians from the process. Despite this intention, a central question is the
extent to which politicians retain some influence or control over regulatory agencies. In both the
political science and economics literatures the relationship between politicians and regulators has
been characterised as a principal-agent relationship with political principals having imperfect control
over regulatory agents who may have different interests to their own. The political science literature
also views the relationship between politicians and regulators as a fiduciary one based on the law and
trust (Mitnick, 1973; 1975). The concept of a fiduciary relationship between politicians and regulators
has been applied in the European context by Majone (1996).

Thatcher (2002a, 2002b) provides a number of cross-country studies regarding the delegation of
regulatory powers to National Regulatory Authorities (NRAs). Thatcher provides guidance on the main
characteristics an NRA should possess to be classified as (formally) independent highlighting the roles
that major EU member states, and the EU itself, have played in the creation of independent NRAs.
More generally, Thatcher and Stone Sweet (2002) introduced a special issue of West European Politics
covering delegation to Non-Majoritarian Institutions (NMlIs include NRAs, constitutional courts and
central bankers etc) in Europe.? Thatcher and Stone Sweet emphasise how delegation to NMls has
represented a major reform of governance within Europe. This theme is also highlighted in Levi-Faur
(2013).

The need to include political actors in formal models of regulator behaviour has long been recognised,
for example, see McChesney (1987) and Laffont and Tirole (1993). At the simplest level, politicians

28 pollack (2002) provides an equivalent analysis of NMls for the US.
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may be able to extract rent from firms by threatening to impose costly regulation (McChesney, 1987).
Also, even in an ‘ideal’ independent regulatory agency, politicians retain some control through the
appointment process and oversight/review mechanisms (see Sections 3 and 4 for a more detailed
discussion). In practice, regulators are rarely perfectly independent, instead having limited discretion
and facing significant accountability mechanisms (Stern and Trillas, 2003). The implication is that
political actors can never be fully removed from the regulatory process, even after the creation of
independent regulatory agencies.

Recognising the continuing influence of politicians, a range of papers consider how firms may wish to
capture them. However, assuming a principal-agent problem exists between politicians and regulators,
this indirect capture will always be imperfect with regard to the regulatory process (Spiller, 1990).
Indeed, Holburn and Van den Bergh (2004, 2008) consider how companies should allocate their
influence activities to different institutions in order to achieve the capture of regulation. Other papers
emphasis that the ‘non-market’ political strategy of firms can support their market strategy when
aiming to gain a competitive advantage (Bonardi et al, 2005; 2006; Bonardi, 2008) or investigate when
firms are most likely to be successful in achieving influence (Bonardi and Keim, 2005; Chong and
Gradstein, 2010). It seems politicians are at particular risk of favouring a specific firm when the state
has some ownership of the firm (Edwards and Waverman, 2006; Bortolotti et al, 2013).

Taking the reduction of political influence which regulator independence achieves to be desirable,
there is then the question of how elected representatives should initially design regulatory institutions
given the limited room for later influence. Subsequent to considering the design of institutions, there
is the empirical question of how extensively politicians have been removed from the regulatory
process. If political actors realise the significance of institutional structure to the implementation of
regulation, the design of institutions will itself become a profoundly political act (Spiller and Ferejohn,
1992). For example, the decision costs of agencies can be altered to change agency behaviour (Spiller
and Tiller, 1997). Since institutional design is a political act, it is argued that the establishment of
institutions to constrain political opportunism is more likely when government is decentralised (Spiller,
1996).

A key decision is the extent of independence and the level of discretion given to an agency. One
rationale for a greater delegation of powers compared to writing detailed procedural rules is that it
allows regulatory agencies to respond more effectively to a complex and changing environment
(Greenstein, 1993). Also, greater independence should increase the agency’s commitment to the
initiating government’s policy choices (Steunenberg, 1996; Faure-Grimaud and Martimort, 2003). Yet
greater independence increases the room for a regulator to collude with a regulatee. As a result, the
government establishing an independent regulatory agency must determine the optimal trade-off
between political independence and the risk of capture by firms (Faure-Grimaud and Martimort, 2003).
If regulatory capture/corruption is a concern, increasing the number of actors involved in a decision
can reduce the problem (Estache and Wren-Lewis, 2011). For example, splitting regulation across
multiple specialised regulators increases the transaction costs for interest groups to arrange capture
and so effective capture is less likely to be achieved (Laffont and Martimort, 1998, 1999). Also, over
time regulator discretion may need to be curtailed to limit policy risk and the potential for capture
(Parker, 1998; Martimort, 1999).
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A range of papers aim to assess the extent of regulator independence from politicians, an early
example being Weingast and Moran (1983). Thatcher (2005) examines the regulatory states of
Germany, the UK, France and Italy concluding that politicians do not seem to have used the powers
they retained over regulatory authorities’ personnel to direct or punish them. However, this could
either indicate that politicians have taken delegation seriously and give regulatory agencies real
discretion or that politicians have not needed to use their power due to the acquiescence of regulators.
Other papers, including Crampes and Fabra (2005), Bel and Trillas (2005) and Oguz (2010), consider
cases of continued political intervention in particular industries of particular countries. An alternative,
more systematic, approach is to construct indices of independence to enable cross-country
comparisons and econometric analysis of the impacts of independence. In the European context, the
first author to do this was Gilardi (2002; 2005; 2008) who developed a measure of regulatory
independence based on Cuckierman et al’s (1992) work looking at the independence of central banks.
Gilardi’s work, together with that of Hanretty and Koop (2012) and Larsen et al (2006), focuses on the

% of agencies. However, constructing such indices is not necessarily

formal independence
straightforward. For example, the formal independence of agencies may not be a good indicator of
the practical, or de facto, independence of agencies (Maggetti, 2007; 2009; Trillas and Montoya, 2008;
Montoya and Trillas, 2009). Also, there is ambiguity regarding whether independence should be
measured as a single distinct characteristic or as part of a broader index covering the quality of
regulatory governance (Gutierrez, 2003a; Waverman and Koutroumpis, 2011; Martin and Jayaker,

2013).

When measuring de facto independence, a range of different approaches have been taken to assess
this potentially difficult to define quality. For example, Hanretty and Koop (2013) assess a variety of
factors beyond formal independence including the rule of law, the coordination of the economy, the
presence of veto players and the political salience of the regulated sector. In contrast, Ingold and
Varone (2013) propose to examine the de facto independence of NRAs (including from regulatees and
other co-regulators) by using social network analysis to identify the attributes and relational profiles
of all the actors involved in the regulatory arrangements of the Swiss telecommunications sector.
Maggetti et al (2013) extend social network analysis to investigate the correlation between NRAs'
independence and their accountability, finding that Swiss sector regulators can be de facto
independent and accountable at the same time. Lastly, Bertelli and Whitford (2009) tackle the issue
of independence by linking it to elite perceptions of national regulatory quality. Bertelli and Whitford
claim that market outcomes depend on perceptions of regulatory quality and that independent
regulators facilitate elite perceptions of regulatory quality by providing a check to domestic political
actors. While the political science literature has developed a variety of ways to measure independence,
now that this has been completed it is unclear how the literature on independence can move further
forward.

Independence to Limit Policy Risk and Maximise Investment

In the economics literature, the greatest perceived benefit of regulator independence is to provide a
commitment to consistent policy which should help to encourage investment by firms. A fundamental
problem is ‘time inconsistency’: a government/regulator may promise firms a high rate of return to
encourage firms to invest, but then, once investments have taken place, the government/regulator
has an incentive to renege on their promise and deliver lower prices to consumers. Realising that the

2% Formal independence concerns the statutory duties of the regulator and the procedural requirements
placed on an agency alongside its organisational structure and appointment procedures etc.
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commitment to a high rate of return is not credible firms will not invest. Importantly, delegation to an
independent regulator is unlikely to solve this problem of time inconsistency by itself. However, by
removing electoral cycles, independence may alleviate some of the pressures for political
opportunism (Spiller, 1996) and, hence, the severity of the issue. A range of theoretical papers suggest
mechanisms that can overcome the ‘time inconsistency’ problem in particular settings. If a regulator
is sufficiently farsighted (long-lived), the desire of a regulator to maintain a reputation may allow a
credible policy supporting investment to exist (Levine et al, 2005). Alternatively, if a regulator has the
‘correct’ level of pro-industry bias, the socially optimal level of investment can occur (Evans et al, 2008).
Other theoretical solutions include it being costly for a regulator to obtain information about a
regulatee (Sappington, 1986) or a regulator facing uncertainty about a firm’s operating costs (Besanko
and Spulber, 1992).

More generally, independent regulators, with a particular mandate or a sufficiently long appointment
period, can address the policy risk associated with changing governments, governments changing
policy or the responses to unexpected economic events (Holburn and Spiller, 2002a).3° However,
ultimately, governments always have the ability to change policy, including the regulatory framework
that has been established (Schmalensee and Stavins, 2013). Yet, by determining the status quo
distribution of rents, the policies/institutions/contracts chosen by one government at a particular
point in time can still influence the outcomes achievable by future governments (Aubert and Laffont,
2004). Since governments can renege on formal agreements, informal implicit contracts between
governments and regulatees become important (Levy and Spiller, 1994). These implicit contracts rely
on the ‘institutional endowment’ of countries and the creation of an independent regulatory agency
as a specific institution can support these implicit contracts. For example, Gual and Trillas (2006) find
that countries with weak investor protections are more likely to select an independent regulator.
However, there is debate surrounding the compatibility of high regulator discretion in the UK and the
notion of maintaining a credible implicit contract with regulatees (Spiller and Vogelsang, 1997; Harker,
2005).

Matching the theoretical literature on the value of commitment and reduced policy risk, is an empirical
literature evaluating the impact of policy risk and regulator independence/governance on market
outcomes. For example, in locations where energy policy has been less certain less investment in
renewable energy has occurred (Fabrizio, 2013; Luthi and Wusterhagen, 2012). Although, Holburn and
Zelner (2010) find support for a more complicated relationship involving firms’ capabilities: electricity
firms from countries with weaker institutions invest more in countries with greater policy risk to
harness the skills they have learnt in their home country. Turning to the quality of regulator
governance, a range of studies have found a positive association between regulator
independence/high-quality governance and investment and/or network penetration (Gutierrez,
2003b; Zhang et al, 2005; Montoya and Trillas, 2009; Cambini and Rondi, 2011; Li and Lyons, 2012).
Also, a number of studies associate regulator independence/high quality governance with improved
operating efficiency by regulated firms (Gutierrez, 2003b; Zhang et al, 2005; Estache et al, 2006).
However, some papers only find a relatively weak association between regulator
quality/independence and market performance (Ugur, 2009; Trillas, 2010a).

30 policy risk can affect the ability of firms to invest by increasing their financial risk and borrowing costs.
Hence, the cost of capital for firms — a key input for regulatory decision making — is endogenous to the
regulatory process itself (Marshall et al, 1981; Norton, 1985).
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Accountability and Legitimacy

As one might expect, within the political science literature, accountability and legitimacy have been
explored thoroughly for both the US and European Regulatory States due to their non-majoritarian
nature (for example see: Graham, 1995; Braithwaite, 1999; Majone, 1999; Hanretty et al, 2012).
Assessments have been made regarding whether organisational, appointment and/or transparency
mechanisms can hold regulators to account and can legitimate their operation (Graham, 1995;
Braithwaite, 1999; Majone, 1999). Particular points of emphasis in this literature include: the difficulty
of balancing discretion and the control of regulators (Scott, 2000); how accountability is achieved
through the interconnectedness of regulatory authorities with other public policy actors via
transparent relationships (Prosser, 2010); and how transparency can “build publicness into public
services” (Stirton and Lodge, 2001). Transparency and, in particular the transparency of agency
decision-making, has become an important subtopic in the European regulatory literature on
accountability. The literature on RIAs is a key element of this discussion and is described in Section 7.
Also, providing accountability has been seen as a means to both limit the extent of regulation (House
of Lords, 2004) and the potential for a regulator to be captured by particular interests (Koray and
Saglam, 2005). As a result, there have been calls for greater transparency/accountability within the
EU (Geradin, 2004a) and this has been mirrored by increased oversight of regulators over time (Wiener
and Alemanno, 2010). The question is whether there are costs to increased accountability and
oversight. Stern (1997) suggests that formal independence and accountability are not always
necessary for effective regulation; instead, the critical factor is that all parties understand the ‘rules
of the game’.

6. Governance — Pressures for Integration

The previous section focussed on the aspects of governance that have already received considerable
attention in the political science and economics literatures, namely independence and accountability.
This section looks at other aspects of governance where additional research may be warranted. These
areas all share a common theme of increasing integration within the regulatory space. The movement
towards integration can be seen in the development of supranational regulation and its spread via
regulator networks; the overlaps between competition policy and sector specific regulation; and the
issue of combining separate sector regulators into multi-industry ‘Super Regulators’.

A need for Supranational Regulators?

Many of the current challenges facing regulators have an international dimension, especially within
the EU where there is an emphasis on fostering integration to meet single market objectives. The
desirability of supranational regulation consists of two elements: (i) the challenges of effective
regulation when firms have operations in foreign jurisdictions, and (ii) the benefits of integrated
markets with harmonised regulations. However, the economics literature on federalism and the
centralisation of organisations suggests that trade-offs exist when moving to centralised regulatory
agencies.

The problem of having national regulations when firms trade internationally is that regulation in one
country may result in externalities on other countries (Calzolari, 2001) or ‘artificially’ alter the pattern
of international trade (Matteucci and Reverberi, 2005; Martimort and Verdier, 2012). Regulation in a
‘home’ market is likely to encourage overseas expansion into lightly regulated overseas markets
(Urbiztondo et al, 2013; Billette de Villemeur and Pineau, 2012). However, despite decentralised
regulation worsening the distortions associated with regulators’ attempts to overcome limited
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information and offer incentives (Laffont and Pouyet, 2004; Calzolari and Scarpa, 2009), the potential
for exports may increase the national welfare of the country containing the regulated sector (Matteuci
and Reverberi, 2005; Calzolari and Scarpa, 2009).

The argument for supranational regulation is inevitably linked to the international integration of
regulated industries (Finger and Varone, 2006; Estache and Wren-Lewis, 2012) and the belief that this
development is desirable. The inherent nature of international integration for international rail and
air travel (Yarrow, 1995) explains why international self-regulation initiatives in these industries pre-
date the EC (Pfleiger and Csikos, 2012). In contrast, the difficulty of water transportation explains why
there is generally little pressure for international regulation in this industry. The industries where
cross-border regulation is most discussed in the European literature are energy and telecoms. It is no
surprise that this emphasis corresponds to where the EC is trying hardest to establish single markets.3!

The main benefit ascribed to integration is increased competition which will hopefully lead to
efficiency gains and lower prices (Doane and Spulber, 1994; Kupper et al, 2009). Furthermore, a lack
of integration may place corporate customers at an international competitive disadvantage due to
higher input costs and a lack of scale (Cave and Corkery, 2009). For electricity markets, integration is
also associated with a greater ability to handle the increased supply volatility expected from
renewable energy sources (Green, 2008) and, also, should increase the security of supply (Helm, 2001;
Glachant et al, 2008a). Both Cave and Corkery (2009) and Green (2008) explicitly compare the US and
EU electricity grids to emphasise the relative absence of integration and co-ordination in the EU.

Yet, achieving integrated markets is not costless, particularly in the energy sector where physical
transmission grids need to be constructed (Newbery, 2005). From an economic and technological
perspective, designing a European energy grid in a unified fashion would be beneficial (Jamasb and
Pollitt, 2005), however, such centralisation is politically problematic (Brunekeerft et al, 2005). These
political pressures mean integration has to proceed in a voluntary way, however, the resulting ‘ad hoc’
order in which integration proceeds may limit the gains to future integration. This path dependency
could restrict the final level of integration and in the short run integration does not guarantee that
electricity prices will fall (Neuhoff and Newbery, 2005). Central to delivering the desirable market
outcomes that the integration of physical infrastructure can bring is the co-ordination of regulation;
without co-ordinated regulation the benefits of integrating physical infrastructure are limited
(Neuhoff and Newbery, 2005; Agrell and Pouyet, 2008).

At a more abstract level, the desirability of international regulation can be linked to the economics
literature on federalism (Trillas, 2008; 2010a; 2010b; 2011) with co-ordinated international regulation
being akin to a centralised system and national regulation being akin to a decentralised system. A key
conclusion is that neither complete centralisation nor complete decentralisation is likely to be the
uniformly optimal framework in all situations; instead, the right responsibilities and tools need to be
assigned to the right level of government (Oates, 1999). The benefits of a centralised structure are
having sufficient resources to cover the fixed costs of specialist functions (Trillas, 2010a) and the
internalisation of externalities (Neven and Roller, 2000; Ganuza and Huak, 2004; Trillas, 2010a; 2011;
Tangeras, 2012; Montolio and Trillas, 2013). The costs of a centralised structure are a lower level of

31 The differing suitability of supranational regulators and the appropriate institutional design of regulators in
different sectors is discussed further in Coen and Doyle (2000).
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information about local conditions (Bardhan and Mookherjee, 2006) 32 and a loss of
accountability/legitimacy (Neven and Roller, 2000; Black, 2008). A decentralised structure of national
regulators may also result in beneficial competition between regulatory agencies (Larouche, 2004).
Where there is less consensus is whether centralisation reduces (Bardhan and Mookherjee, 2006;
Trillas, 2010a) or increases (Neven and Roller, 2000; Ganuza and Huak, 2004) the risk of capture. The
sophisticated answer is to say that whether capture is more or less likely in a centralised system
depends on the relative sizes of different political forces at the national and supranational levels
(Bardhan and Mookherje, 2000; 2002).

In the political science literature, governance is often associated with ‘multi-level governance’ and
‘policy networks’. Unfortunately, there is a fundamental lack of clarity regarding the elements that
constitute and define these terms, due to the relative difficulty of reducing them to measurable or
easily observable characteristics. Nevertheless, very early on, the EU was depicted as a Regulatory
State characterized by ‘multi-level (or multi-tiered) governance’ (for example, see Marks et al, 1996;
Scott, 2002; Kohler-Koch and Rittberger (2006); Piattoni, 2009) given the nature of its local, national,
and supra-national levels. Indeed, Eberlein and Grande (2000) highlight that the continued presence
of national Regulatory States with distinctive idiosyncratic features confirms that the EU Regulatory
State has not completely consumed the policy process at the member state level. Where the different
levels of governance intersect, policy networks complement policy formation. The issue of policy
networks has been explored by, among others, Borzel (1997) and Rhodes (2002).

A central question concerns the roles that justify the existence of policy networks. A key example of
the link between policy networks and national regulatory authorities are European Regulatory
Networks (ERNs) (Nicolaides, 2004).3 Nicolaides (2004) argues that these networks aim to solve the
inherent difficulties of implementing policy at the national level which the European Commission faces.
The heterogeneity of preferences and objectives among member states mean that for agreement to
be reached at the EU level common rules are left purposefully broad; EU Directives set out the overall
objectives of the policy, but policy implementation measures are decided at the national level to allow
adaptation to the specific characteristics of individual member states. ERNs comprising national
regulators respond to the need to reduce the inherent ambiguity of the rules agreed at the EU political
level .34 Similarly, Eberlein and Grande (2005) see ERNs as a solution to the lack of institutional and
political capacities to support supranational regulation at the EU level.

There are a range of other topics that can be linked to ERNs. For example, Coen and Thatcher (2008)
highlight that ERNs represent an interesting form of ‘double delegation’ (downwards from the EC and
upwards from national regulatory authorities). Looking downwards from ERNs, Maggetti (2014)
focuses on the centrality of particular national regulators within the networks and the extent to which

32 Economics also considers centralisation versus decentralisation in organisations. A key trade-off is between
the difficulty of communicating reliable information through the hierarchy of centralised organisations and the
loss of control/co-ordination associated with decentralisation (Dessein, 2002; Mookherjee, 2006).
33 ERNs are distinct from the creation of supranational European regulatory authorities due to membership of
the former being voluntary.
34 The fact that Directives are the primary instrument for all EU lawmaking means that the study of ERNs has
taken place in variety of settings beyond network industries. For example, Maggetti and Gilardi (2011) consider
the Committee of European Securities Regulators (CESR), Yesilkagit (2011) looks at the Data Protection
Authority and Van Boetzelaer and Prince (2012) include an investigation of the European Network for the
Implementation and Enforcement of Environmental Law (IMPEL).
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guidelines and codes of best practice agreed upon at the network level are implemented at the
national level. Looking upwards from ERNs, Eberlein and Newman (2008) focus on ERNs that have
been incorporated into EU-level regulatory processes and their transformation into European
Regulatory Agencies (ERAs).

Despite their lack of EU-wide decision-making powers, ERAs ensure the coordination of national
policies with EU Directives and represent the closer supervision of national practices. Several studies
have focused on ERAs, the realm of their competence and the extent of their usefulness (Dehousse,
1997; Majone, 1997; Geradin; 2004a). ** In particular, Thatcher (2011) suggests that the earlier
creation of regulatory authorities at the member state level and ERNs increases the difficulty of
delegating substantial regulatory powers to ERAs as the earlier organisations do not want to be
sidelined. It may be possible to draw parallels between this conflict at the supranational level and the
conflict between US federal agencies and state-level PUCs as described by Childs (2001).

In terms of the potential for new research on regulatory networks, an interesting issue to explore is
the use of networks by regulators as ‘opportunity structures’ to: (i) advance the preferred regulatory
arrangements of the regulator’s own country across the network, and (ii) to enhance the regulator’s
powers, reputation and/or resources in its home country. Maggetti (forthcoming) provides one study
in this direction by noting that network membership was associated with a significant increase in a
regulatory agency’s responsibilities without a corresponding increase in resources.

Another potential implication of supranational regulation and the integration of markets is that there
is a single ‘optimal’ form of regulatory institution. However, the institutional economics literature
warns against ‘one size fits all’ policy recommendations with the success of particular regulatory
institutions often being dependent on other idiosyncratic aspects of a country’s institutional
environment (Freeman, 2000; OECD, 2005; Spiller and Tommasi, 2005; Rodrik, 2008; Benitez et al,
2010; Haney and Pollitt, 2011).3¢ Often this literature is focused on less developed countries (Rodrik,
2008; Benitez et al, 2010), where there is likely to be a greater variety of institutional environments
compared to a collection of developed countries like the EU. Hence, when considering policy
harmonisation within the EU concerns about policy recommendations being poorly suited to particular
institutional environments are likely to be less severe. However, differences in institutional
environment do not disappear entirely within the EU. Most notably, the distinction between common
law and civil law institutions (Larouche, 2006; La Porta et al, 2008) is present between the UK and
other European countries. More specifically, Glachant (1998) questions whether the ‘Electricity Pool’
structure used in the UK in the 1990s could be used in other EU countries given its complex governance
structure being reliant on the UK’s institutional endowment.

At a more practical level, various papers document the extent of policy harmonisation across the EU,
the development of EU-wide regulation and the challenges facing both of these processes. In many
papers the differences in policies between member states are emphasised. For example, Dassler and
Parker (2004) identify differences related to telecoms policy; Bellantuono and Boffa (2007) look at the
differing positions of consumers and consumer associations in member states; Ugur (2009) identifies

35 These studies mainly focus on ERAs in domains other than the network industries.
36 The sensitivity of theoretical economics models’ conclusions to information and market structures also
suggests that the optimal regulatory framework is likely to vary by time and location (Baron, 1989; Armstrong
and Sappington, 2007).
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large variations in regulatory quality; De Francesco et al (2012) highlights different levels of RIA
implementation; while Bohringer et al (2008) and Meeus (2012) note countries’ differing approaches
to de-carbonise their economies. Cave and Shortall (2011) suggest that the diversity of policies, at
least in relation to next generation telecoms networks, has resulted from the slow speed at which the
EC formed its own policy and has created a problem of regulatory uncertainty. Another factor
explaining the continuation of differences between member states is that to agree common policies
individual countries must compromise on their desired outcomes. This requirement for compromise
can limit the desirability of pursuing integration for individual countries (Ganuza and Huak, 2004;
Hudson and Hudson, 2008). Similarly, political realities may mean the development of international
regulators may be poorly planned leading to ad hoc and overly complex structures (Geradin, 2004a).

Despite these continuing differences, other papers highlight the influence EU policies and law have
had on national policies and institutions (for example, see Borzel and Risse, 2000). In these latter
papers there is a particular focus on the energy sector and the interplay with environmental rules at
the EU level. For example, Newbery (1993) considers the impact of EU environmental rules on the
market for British coal; Crampes et al (2009) considers how the EU’s unbalanced energy mix means
French nuclear plants receive a financial windfall due to their relative scarcity; and Sadowska and
Willems (2013) highlight how EU competition law was used to further energy market integration in a
Swedish competition case. Also, there are a range of papers which look explicitly at developments
leading to a single EU energy market (Cameron, 2002; Jamasb and Pollitt, 2005; Newbery, 2005;
Glachant and Leveque, 2009; 2011; European Commission, 2012) and how the EU’s plans for reducing
the energy sector’s carbon emissions are closely linked to the EU’s Emission Trading System (Newbery,
2008; Jones and Glachant, 2010; Delarue et al, 2011).

Developing the analysis of the ERNs as ‘opportunity structures’, how the regulatory practices of
individual member states have influenced the form of harmonisation that has occurred at the EU level
could be analysed. For example, has the UK harnessed moves towards single markets in regulated
industries to export the model of privatised firms, liberalised markets and independent regulatory
agencies to other EU countries? If so, what motivations lay behind this desire to export a particular
regulatory model?

The Boundary between Competition Policy and Regulation

In the previous subsection, the boundaries between regulators were discussed from the perspective
of different legal jurisdictions. However, the structure of regulators within any particular geographical
entity can also be defined by the scope of their policy competence. This has led to the notion of a
‘regulatory space’ (Hancher and Moran, 1989) where there are a multiplicity of actors that influence
(and are influenced by) a given regulatory authority. Aubin et al (2009) emphasise that within the EU
tasks related to utilities regulation are distributed among a number of public actors. Mathieu et al
(2011) operationalise this idea by proposing the notion of ‘regulatory arrangements’ and developing
indices for specialisation, interaction and centralisation to understand how different bodies are
involved in the ‘regulatory arrangement’.

One aspect of the horizontal scope of sector regulators that has received particular attention is their
relationship with general competition policy/law. The first question is why sector-specific regulation
is needed over and above general competition law and enforcement? Permanent sector-specific
regulatory measures may be necessary to counteract the market power of particular players (Geradin,
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2004b), but the presence of sector-specific regulation has also been seen as holding back competition
within particular sectors (Oguz, 2010).

Arguably, the differences between regulation and competition law e.g. ex-ante vs ex-post remedies
and persistent vs episodic enforcement (Tirole, 1999) suggest that they are complementary with each
framework suiting different circumstances (De Streel, 2003; Geradin and Kerf, 2003; Geradin, 2004b).
For example, there seems to have been a consensus that the UK water industry would always remain
a series of regional monopolies and so regulation would have to be permanent (Littlechild, 1988b;
Ogden and Anderson, 1995; Ogden, 1997). The explicit purpose of regulation is then to deliver
outcomes for consumers that are equivalent to those achievable if competition was possible. Also, the
need to control the continually high market power of incumbents in the electricity industry is often
given as a justification for permanent ex-ante regulation in this sector (Newbery, 2004; Barquin et al,
2006; Willems and De Corte, 2008). However, Gilbert and Newbery (2008) highlight that in the US
neither competition authorities’ general merger rules nor those of sector-specific regulators
effectively isolate the mergers in the electricity generation industry that reduce competition in a
harmful fashion.

The implication of competition policy and regulation being complements, that sector regulators are a
permanent feature of the market landscape, is not unchallenged. Various authors suggest that it is
desirable for regulation to fade away as competition becomes strong enough to deliver favourable
market outcomes (Baron, 1991; Weisman, 2006). Competition policy is favoured over regulation by
these authors as a less invasive form of intervention. In this conception the continued existence of
regulators is explained by their efforts to find a continuing purpose which may include stifling
competition (Hausman and Sidak, 2014; Sappington and Weisman, 2012). Closely related to this
notion that competition policy is preferable because it is less interventionist are papers that suggest
regulators interfere too much in particular markets (Sidak and Spulber, 1998; Kahn, 2002; Hausman
and Taylor, 2013) or require an unrealistic level of perfection from markets for interventions not to be
justified (Littlechild, 2012). There are cases from the energy industry where in the absence of sector
regulation, but the presence of competition policy framing negotiations and significant buyer power,
successful market outcomes have been achieved (for example, see Glachant et al, 2008b). New
Zealand represented a broader experiment in this regard, as it chose to rely solely on competition law
to provide the regulatory framework for its utilities (Bergara and Spiller, 1997); however, the result
was not wholly positive with courts becoming clogged with competition cases (Armstrong and
Sappington, 2006).

In the European context, there is more discussion of the similarities between regulation and
competition policy (Cave and Crowther, 2005) with the two fields being seen to overlap rather than
having distinct zones of influence (De Hauteclocque, 2009; Hancher and Larouche, 2010; Cubbin and
Stern, 2004; De Hauteclocque, 2013; Tapia and Mantzari, 2013). Key to this overlap is the fact that
sector regulation within the EU must comply with EU competition law (Monti, 2008) and that, due to
its limited powers, the EC may use competition law to achieve objectives more commonly associated
with regulation (Temple-Lang, 2009; Tapia and Mantzari, 2013). Monti (2008), in particular, is
concerned that requiring sector regulation to comply with EU competition law limits regulators’ ability
to pursue objectives other than competition and allocative efficiency. However, economists generally
view the objectives that can be optimally delivered via market regulation in a narrow sense; the
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common consensus is that redistribution should be achieved through the tax and benefits system
rather than by interfering with the competitive process of product markets.

The Potential for Multi-Sector ‘Super Regulators’

While the boundary between competition policy and sector regulation has been extensively explored,
there remains potential to investigate whether combining individual sector regulators into multi-
sector ‘Super Regulators’ offers advantages. There are a range of papers relevant to this debate from
a theoretical perspective. The variation between multi-sector and single sector regulators across the
EU should mean that empirical evaluation of the impact of this structural choice on market outcomes
is possible.3” Alternatively, regulators may combine different functional specialisms such as the
combination of competition law and consumer law that formerly occurred within the UK’s OFT (Cseres,
2013).

The notion of a ‘Super Regulator’ is most commonly associated with the creation of multi-sector
regulators that combine regulators with similar expertise but where the policy externalities between
regulatory authorities are limited e.g. combining a telecoms and rail regulator. This rationalisation of
regulators may raise efficiency and reduce costs (Hampton, 2005) by removing fixed overheads.
Beyond the removal of duplicated activities the logic of multi-sector regulators has to rely on there

being a ‘core competence’3®

which the regulators can beneficially apply across all the markets they
regulate. If such a competence or resource exists, then applying it to a range of markets can result in
‘economies of scope’®® (Panzar and Wilig, 1981). The most obvious source of a core competence
among utility regulators are the skills and knowledge needed to regulate natural monopoly providers
of network infrastructure. When considering the question of multi-sector regulators, the arguments
discussed earlier regarding the potential benefits and weaknesses of centralised regulatory
organisations, such as the possibility to establish specialist functions and the risks of capture (Laffont

and Martimort, 1998, 1999), are also directly relevant.

Nevertheless, merging organisations presents potential risks, particularly if one thinks that differences
between regulators are more significant than their similarities. Generally, organisations that focus on
a small number of tasks are easier to manage than those performing multiple different tasks. Most
fundamentally, it is more challenging to write contracts which motivate performance involving
multiple objectives (Holmstrom and Milgrom, 1991; Rotemberg and Saloner, 1994; Dewatripont et al,
1999).%° Even without mergers, regulators, as public agencies, rarely face a single objective that is as
simple to define as profit maximisation is for private firms (Tirole, 1994). Instead, public agencies are
likely to face multiple objectives which may conflict leading to goal ambiguity and a reduction in
performance (Finsinger and Vogelsang, 1981; Chun and Rainey, 2005; Carrigan, 2012). Facing
conflicting objectives, an agency is likely to focus on only a few of them and neglect others (De Shazo

37 The notion of regulating multiple utility sectors through a single regulatory body is not a new one, with this
being the structure of PUCs in the US.
38 pralahad and Hamel (1990) define this term in relation to commercial enterprises emphasising that such a
competence must result from organisational learning, be widely applicable and value enhancing, but difficult
to replicate.
39 Economies of scope are analogous to economies of scale, except that costs fall with the number of different
product types being produced/markets served rather than with the quantity of a particular product being
produced.
40 Having multiple conflicting policy objectives may also affect the contracts written for regulatees (Crampes
and Estache, 1998).
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and Freeman, 2005). In particular, Holmstrom and Milgrom (1991) analyse multi-task principal agent
problems establishing the important insight that actors will focus their effort on those activities which
provide the strongest incentives to perform. The implication of this is that tasks where performance
is difficult to measure will be ignored, unless the allocation of tasks between actors is carefully
designed.

Looking specifically at the merger of government agencies, Schinkel et al (2013) analyse the allocation
of effort between basic minor tasks and complex major tasks. Schinkel et al find that agency mergers
can result in reduced effort being applied to complex tasks, particularly if the merger is accompanied
by a budget cut. A number of other papers emphasise the importance of achieving co-ordination
between different activities/units within organisations. The limited resources available for co-
ordination again suggest it is optimal for an organisation to focus on a limited range of core tasks
(Dessein et al, 2013). The need for co-ordination may also guide how an organisation is split into sub-
units (Cremer, 1980), however, to achieve co-ordination requires the costly communication of
information. Even if the need for co-ordination is strong, the challenges of credibly communicating
truthful information*! may well favour a decentralised organisational structure (Alonso et al, 2008).
The other issue that may arise in an organisation created from a merger is that individual employees
may have to perform an increased number of tasks. Coviello (2014) finds empirically that highly
qualified individuals (judges) have a lower productivity when they have to ‘juggle’ multiple tasks
simultaneously, than when they can perform the same tasks sequentially. Lastly, since many economic
models of regulation assume a single objective and a single policy tool (Glachant et al, 2013) the
implications of multiple objectives and multiple policy tools on market outcomes are also less clearly
understood.

The other way in which one could conceive ‘Super Regulators’ is involving the consolidation of
regulators who share overlapping competences in particular areas. The subsection on supranational
regulators highlighted the possibility of policy externalities between different national jurisdictions.
However, policy externalities may also arise between different regulators facing differing objectives,
information and instruments. For example, an environmental agency may tighten the environmental
standards facing a water company without fully considering the cost implications for consumers
(Cowan, 1993).*2 Moreover, a single firm may face competing demands from multiple regulators. In
economics, this situation can be modelled using a common agency framework (Bernheim and
Whinston, 1986), where different regulators give competing incentive mechanisms (contracts) to a
single firm (Martimort, 1996). The risk of a system involving multiple regulators is that the
cummulative outcome of the narrow regulations and incentives may not be particularly desirable or
even anticipated (Armstrong and Sappington, 2006). At the very least, the overlapping demands of
differing regulators means that to fully understand regulation in a particular arena it may be necessary
to look beyond the named sector regulator to the full constellation of regulators who influence the
firms within a sector (Rommel and Verhoest, 2008). Combining separate regulators that share
competences into single ‘Super Regulators’ may help to internalise some of the policy externalities
mentioned above.

7. Assessing Regulator Performance

41 See Section 4 for a more detailed discussion of the difficulties of achieving truthful and credible
communication.
42 Monast and Adair (2013) make similar points for electricity regulation in the US.
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The final, and most important, outstanding question to address regarding the Regulatory State in
European network industries is to form an up to date and overarching conclusion about the
performance of the Regulatory State over the past thirty years. There is no shortage of empirical
evidence from econometric studies which could be harnessed in such an assessment. The task is to
draw these narrowly focused studies, looking at particular performance criterions in particular sectors,
into a cohesive whole. The range of studies is far too large to review in the present paper, instead, this
section merely aims to characterise the methodological approaches that may be relevant when
assessing the Regulatory State’s performance.

In contrast to the abundance of studies looking at the performance of regulated markets in economics,
the political science literature on the Regulatory State seems to lack an element dedicated to assessing
regulator performance (excepting the papers on RIAs). This difference in the emphasis of the two
disciplines is not surprising, given that political science is usually more concerned with ‘how’ and ‘why’
phenomena occurred, while economics tends to focus on the quantifiable ‘effects’ of phenomena. It
is in determining the overall impact of the Regulatory State that the disciplines of politics and
economics may meet most fruitfully.

Various books already provide a narrative discussion of the development of regulation within network
industries and its impact from an economic perspective (Vickers and Yarrow, 1988; Armstrong et al,
1994; Helm and Jenkinson, 1998; Newbery, 1999; Van den Bergh and Pacces, 2012). These books also
generally emphasise the UK experience. Other articles focus on the lessons from regulatory reform in
the US over a 30-year time horizon (Hogan, 2002; Borenstein and Rose, 2007; Rose 2014). Further
review articles look at specific issues such as electricity liberalisation (Joskow, 2008); the impact of
deregulation on consumer markets (Cseres, 2008; NAO, 2008; Yarrow et al, 2008); the impact of
incentive regulation (Kridel et al, 1996; Joskow, 2014); empirical studies of privatisation (Megginson
and Netter, 2001); and the influence of regulation on investment (Guthrie, 2006). Given these existing
reviews, any new review of the economic evidence regarding the Regulatory State’s performance
must systematically draw out cross-country and cross-sector comparisons® within the European
context. Moving beyond collating the existing evidence, the relevance of regulatory capture and the
realisation that economists may suffer from capture (Zingales, 2013) means there could be value in
investigating if publication bias exists concerning the economic analysis which is published in journals.
Rigorous systematic reviews of empirical evidence are common in medicine and assessing the
evidence on regulation could represent a valuable opportunity to extend this methodology to the
social science arena.

Defining a ‘High Quality’ Regulatory Agency and ‘Good’ Regulatory Performance

Before one can assess the evidence on regulator performance one first needs to define what ‘good’
performance looks like. This a more complex task than it first appears: Should performance be
assessed by the processes completed by regulators or the outcomes of the markets they regulate?

43 There appear to be few papers with the explicit purpose of comparing regulation in different network
industries (Stern (2004), Stern (2010) and Pollitt (2010) are exceptions). Also, Stern and Trillas (2003) compare
the literature on independence for telecoms regulators against that for central banks.
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Should the performance of regulated industries be judged against ‘independent’ economic criteria®
or the stated objectives of regulators themselves? What if the objectives of regulators change through
time? Are notions of ‘best practice’ applicable to regulation in all countries, sectors and time periods?
How these questions are answered is likely to have a significant influence on the conclusions made
about the performance of the Regulatory State.

Concerning regulator’s objectives, there appears to be a high-level consensus that an economic
regulator’s key tasks are to protect consumers and, where possible, promote competition (Littlechild,
1994; Averitt and Lande, 1997; Ogden, 1997; Waddams-Price 2004). Although differences exist in the
relative emphasis placed on these two objectives and how to balance them if they conflict. For
example, possibly recognising that competition per se may not be sufficient to meet policymakers’
objectives, the Financial Conduct Authority has promotion of ‘effective’ competition as an objective
(Erta et al, 2013). Additionally, Field (2007) emphasises that long-term consumer interests should be
the target of policymakers’ objectives, hinting at potential trade-offs between policies that benefit
consumers in the short-term and long-term. Adding further complexity, Livingstone et al (2007) note
that Ofcom’s objective is to promote the interests of citizen-consumers rather than merely consumers.
Finally, while there may be agreement that regulators should aim to promote consumer interests,
there may be a lack of agreement about the practical intermediate objectives that are most likely to
deliver this overall goal. For example, Spanjer (2008) notes a change in emphasis over time regarding
gas market debates from a focus on sweating assets to a focus on ensuring security of supply.

Where further research is probably warranted is in systematically tracking changes to regulators’
objectives through time and variations in regulator objectives between jurisdictions. Such research
might also aim to identify: (i) the extent to which regulator objectives are codified in legislation or in
the documents produced by regulatory agencies; and (ii) whether there has been conflict between
these codified objectives and the actual objectives pursued by regulators and/or the objectives
attributed to regulators by external constituencies. While awareness of formal regulatory objectives
among the general public is probably low, there is still value in investigating whether variations in
regulators’ emphasis on particular objectives through time mirrors changes in the general public’s
policy concerns.

Placing aside worries about the universality of ‘best practice’, a range of papers aim to describe best
practice in different fields. In a general setting, Baldwin, Cave and Lodge (2012) aim to define ‘good’
regulation and what can be considered regulatory failure, while Hancher et al (2003) identify factors
determining ‘high quality’ regulation and Kovacic (2010) reviews elements of good agency practice.
Discussions of good practice in more specific areas include: desirable properties for incentive
regulation mechanisms (Brown et al, 1991); benchmarking to support incentive regulation (Jamasb
and Pollitt, 2000); principles of successful telecoms deregulation (Farrell, 1997); criteria to assess the
institutional design of regulatory frameworks (Stern and Holder, 1999); best practice for the

44 By ‘independent’ economic criteria we mean outcomes such as lower prices, increased investment or
increased efficiency. Caution should be applied before evaluating regulatory agencies according to whether or
not they conform to the structures or procedures recommended by particular theoretical economic models;
the results of microeconomic models frequently depend on specific assumptions about the nature of
competition, the information available to a regulator and the form of uncertainty. Unless a theoretical model’s
conclusions are supported by empirical evidence, it is generally best to view such models as highlighting
potentially important trade-offs rather than providing solid policy recommendations.
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enforcement of consumer policy (Ogus et al, 2006); and principles to ensure security of supply in
energy (Glachant et al, 2008b).

A second group of papers aim to review the performance of regulation in specific areas and then
suggest improvements or changes to facilitate the achievement of certain objectives. For example,
Glachant (2011) and European Commission (2012) outline the steps needed to establish a single
European market in energy, while Lewin et al (2009) provides equivalent guidance for the deployment
of next generation telecoms networks across the EU. Other papers provide recommendations for how
consumer representation in the UK can be improved (DTI/HM Treasury, 2004; NAO, 2004), how
consumer remedies can be made more effective (BRE/NCC, 2007; Garrod et al, 2008) and the steps
required to achieve effective electricity regulation in the US (Joskow, 1997).

A general point about the wider economics literature is that investigations into ‘regulation’ often
actually focus on indicators of the general regulatory burden within a society i.e. the costs imposed by
regulation. In this sense, there can be the underlying sense that ‘regulation’ is bad. A distinction needs
to be made between these papers and those focusing on the regulation of natural monopolies which
most economists view as being legimately handled through explicit regulation. Nevertheless, there is
still value in considering papers investigating how the efficiency of regulation can be improved. The
general emphasis in these papers is on reducing the costs of compliance by streamlining regulators
and regulatory processes to reduce complexity (Hampton, 2005; Littlechild, 2005; Department for BIS,
2013). Also, it is suggested that regulatory interventions and remedies should be based on firm
empirical foundations and possibly subject to field experiments to provide concrete evidence of the
interventions’ benefits (Allcott and Mullainathan, 2010; OFT, 2009; Sunstein, 2011). However, the
most widely discussed measure to improve regulatory efficiency and limit unnecessary regulation is
the use of Regulatory Impact Assessments.

Regulatory Impact Assessments (RIAs)

RIAs aim to weigh up the costs and benefits of particular regulatory interventions to determine
whether they should be implemented. RIAs are closely related to Cost-Benefit Analysis and both of
these techniques have come to be used widely around the world (Sunstein, 2002; Wiener, 2013). As
well as enabling ‘better’ decisions, RIAs are seen as a key part of the regulatory oversight process with
RIAs forcing agencies to demonstrate their reasoning in a transparent manner. Radaelli has been the
key author exploring the development of RIAs from a political science perspective. He explores how
RIAs diffused and became an archetypal case of ‘best practice’ due to OECD influence and the EU’s
Better Regulation initiative (Radaelli, 2009a). However, Radaelli (2004) criticises the widespread
adoption of RIAs without appropriate consideration to individual national contexts as it reduces them
to check-box exercises rather than a real learning instrument. As with the concept of the Regulatory
State itself, the concept of RIAs originated in the US and so comparative analysis of RIAs between the
US and EU has been performed with differences in RIAs being linked to underlying differences in the
conception of the Regulatory State (Radaelli and De Francesco, 2007).

RIAs can fulfil a variety of roles (Dunlop et al, 2012) including being an instrument of control, a tool for
assessing regulatory authorities and a mechanism to ensure wider participation of stakeholders in
decision-making. In the EU context, RIAs are also seen as instruments of learning between member
states (Radaelli, 2009b). By representing an administrative rule that shapes the process and costs of
decision making (Spiller and Tiller, 1997; Tiller and Spiller, 1999), RIAs can influence the outcome of
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the regulatory process. Hence, RIAs may constitute a form of political control rather than simply being
a neutral decision making tool (Posner, 2001; Renda, 2006; Radaelli, 2010a; Duprat, 2012). Indeed,
RIAs present a way to scrutinise regulators’ decision-making, thus indirectly helping researchers to
investigate their competence. For example, Desmarais and Hird (2013) examine the scientific citations
in RIAs produced by US federal agencies to understand variations in the use of science in policymaking.

As the use of RIAs has grown, a literature has developed assessing their quality and drawing
comparisons between different jurisdictions and regulators. These cross-country comparisons have
been a key element of research by Radaelli (2005, 2009b, 2010b). Such studies assess the performance
of regulators on the extent to which they follow particular procedures that are considered desirable.
In these evaluations of RIAs as documents, there is a consistent finding that the extent and quality of
economic evidence is poor (Renda, 2006; Torriti, 2008; 2010; 2011; Carroll, 2010; Marneffe and
Vereeck, 2011). Although Fritsch et al (2013) finds some improvement in the quality of RIAs over time
in the UK and EU. Particular criticism focuses on a lack of (or poor) quantification of the costs and
benefits within RIAs (Renda, 2006; Marneffe and Vereeck, 2011). Carroll (2010) suggests that these
failings result from a lack of commitment to RIAs, a lack of expertise and perhaps most fundamentally
a lack of data. Indeed, Radaelli (2005; 2012), Radaelli et al (2008) and De Francesco et al (2012) all
focus specifically on variations in the implementation of RIAs across the EU.* Given the challenges of
effectively implementing RIAs, Torriti (2011) even questions whether the assertion that RIAs are a
rational decision making mechanism can be sustained. However, Harrington and Morgenstern (2004)
highlight a key weakness with much of the RIA literature: the analysis focuses on the quality of the RIA
documents rather than whether RIAs have had beneficial impacts on the objectives regulators are
trying to achieve.

Measurement Approaches and Challenges

As already noted, assessing RIAs represents a particular method to evaluate regulator performance
which emphasises process and outputs. Radaelli and Fritsch (2012) highlight that regulators can also
be assessed using inputs, intermediate outcomes and final outcomes. One paper trying to link process
and output measures of regulator quality to final market outcomes is Ugur (2009). Furthermore, a
range of papers detail the different mechanisms and frameworks that can be used to assess regulator
performance and the effectiveness of regulation (Magat et al, 1986; Joskow and Rose, 1989; Joskow,
2005; Brown et al, 2006; Parker and Kirkpatrick, 2012; Radaelli and Fritsch, 2012). As discussed in
Section 5, a range of papers construct indices to measure independence and the quality of governance.
Also, there are papers suggesting particular performance measures/measurement methods to assess
specific outcomes such as service quality (Chau, 2002; Sappington, 2005; Growitsch et al, 2009), the
extent of market liberalisation (Green et al, 2009) and regulatory risk (Strausz, 2011).

Other papers identify particular issues and challenges with assessing regulatory outcomes. Spiller
(1983) suggests that conclusions may be misleading if the researcher assumes all firms in an industry
have homogeneous interests. Winston (1998) notes that the full impact of deregulation may take
considerable time to emerge but that political pressures may result in deregulation being curtailed
before these benefits become apparent. Similarly, Zelner et al (2009) warns that governments may
return to implementing old policy objectives even when there is no formal repeal of a new policy. In
contrast, Earl et al (2011) suggest that a difficulty of empirical analysis in telecoms markets is that the

4 Hahn and Litan (2005) and Wiener and Alemanno (2010) make comparisons between the US and EU
regarding the implementation of broader measures to foster regulatory oversight.
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markets may change while data is being collected due to rapid technological developments. However,
possibly the biggest challenge for evaluating the Regulatory State’s performance is identified by
Yarrow (1989). Yarrow suggests that market outcomes depend on the incentive structures which
result from the total policy bundle of privatisation, competition and independent regulatory agencies.
Since these three policy elements often change at the same time it can be difficult to identify the
impact of a single policy element, such as independent regulatory agencies, in isolation.

As an alternative to quantitative studies, a number of papers draw lessons about effective regulation
by considering particular cases of regulatory failure. For example, Joskow (2001) looks at the factors
that led to the California energy crisis in 2000, while Nillesen and Pollitt (2004) consider the costs of
the Dutch electricity regulator changing its method for calculating RPI-X four times in two and a half
years. A final approach that might be illuminating is to compare the market outcomes resulting from
policy measures with the initial predictions made by both regulators and academics. For example,
Parker (2013) uses official government records to show that some of the problems of UK rail
privatisation had been anticipated by the government and Joskow (2003) compares US energy policy
forecasts from 1979 with actual experience. A broader collation of predictions and projections across
the network industries could be valuable. A range of academic papers include discussions of future
outcomes, particularly for the electricity industry. Green (1991) suggests that the provisions of the
UK’s electricity privitisations might result in a lack of competition and weak incentives to invest, while
Green and Newbery (1997) and Green and McDaniel (1998) contemplate the results of introducing
retail competition into the UK energy market. Also, Yarrow (1991) and Joskow (1996b) make
predictions about the objectives that will be emphasised in future energy regulation.

8. Conclusions

The most obvious conclusion to draw from this literature review is the vast scale of the literature that
has relevance to investigating the Regulatory State along with the literature’s diversity. Without
aiming to be exhaustive, this literature review cites over six hundred and fifty separate works. It is
crucial to realise that while the term Regulatory State is almost totally absent from the economics
literature there is still a vast number of economics papers that are directly relevant to understanding
the Regulatory State and its performance. The richness of this literature is indicated by the presence
of an economics journal dedicated to regulation, the Journal of Regulatory Economics, and other
policy focussed journals such as Utilities Policy, Energy Economics and Energy Policy.

However, despite the richness of this literature, the absence of the term Regulatory State from
economics suggests that more can be done to draw the economics, law and political science literatures
together to form an overarching assessment of this key form of governance. To construct solid
conclusions about the effectiveness of the Regulatory State a major effort will be required to collate
all the empirical studies in the economics literature relating to the performance of regulated network
industries over the past 30 years. The Regulatory State has now existed in the UK’s network industries
for a sufficient period of time that the present seems an opportune moment to conclusively map its
long-term development and consequences. The conclusions drawn from the UK experience should
provide important guidance regarding the outcomes of more recent moves to delegate the regulation
of network industries to independent regulatory agencies in other jurisdictions.
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Moreover, and as discussed at length, the preoccupation within political science has been on assessing
only two aspects of regulatory authorities, in particular, their independence from politics and
accountability. This focus has occurred to such an extent that independence has almost come to be
seen as the key measure of a ‘good regulator’, as the precise definition of a ‘good regulator’ has proven
difficult to establish. The difficulty of defining the elements constituting a ‘good regulator’ partly
results from the embedded nature of regulators within the wider institutional landscape. Given this
embeddedness, one final area where new research may be warranted is on the impact the emergence
of the Regulatory State has had on other institutions and public bodies. While such analysis has been
undertaken in relation to possible Europeanisation, studies looking at the impact of regulatory
agencies at the national level appear to be missing.

It is also significant that in the literature on the Regulatory State there are specific areas of emphasis,
such as the position of consumers, courts and expertise, where room remains for further valuable
research. To investigate these topics innovative approaches may be required due to the relative lack
of data. Indeed, a key finding of this literature review is that compared to US PUCs the information
available on the characteristics of utility regulators in the European setting is poor and largely
uncollated. This finding indicates limits on the accountability of the European Regulatory State which
may threaten its legitimacy. Further academic study of the European Regulatory State can add
considerable value by starting to address this shortfall in information.
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