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Using Dorothy Smith's work on institutional ethnography 1 have conducted an investigation of 

the Duluth. Mimesota, criminai court system which shows how the safety of battered wornen 

becomes marginalized in the process of managing cases. Those efforts which have been made ro 

build safety inro this system have been piecemeal. The cornplesity of the case processing s).stem 

results in a single case beinj processed by six levels of government. m e r  a dozen agencies. and 

as man? as thirt): individuals. 1 have shown that the system is textually mediated at every point 

of institutional action and is embedded in an institution whch is hierarchical, incident focused, 

bureaucratically fragmented, and based in an adversarial process of resolving cases. Each of these 

features of criminal law compromises the likelihood of practitioners taking protective measures 

for battered wornen. 1 have s h o w  that the daily routines of the legal systern are linked ro 

ideological ways of interpreting wornen's lives and extended relations of social niling. 1 have 

proposed conducring an interagency safety audit as a legal refonn strategy whch can identi. 

concrete ways to insert victim safety into domestic-assault case management procedures. 
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ABSTRACT 

Using Dorothy Smith's work on insututional ethnography I have conducted an investigation of 

the Duluth, Minnesota, criminal court system which shows how the safety of battered women 

becomes marginaiized in the process of managing cases. Those efforts which have been made ro 

build safety into this system have been piecemeal. The complexity of the case processing system 

results in a single case being processed by six levels of govemment, over a dozen agencies, and 

as many as thirty individuals. I have shown that the system is textually mediated at every point 

of institutional action and is embedded in an institution which is hierarchical, incident focused, 

bureaucratically fragmented, and based in an adversarial process of resolving cases. Each of these 

features of criminal Iaw compromises the likelihood of practitioners taking protective measures 

for battered women. 1 have shown that the daily routines of the le@ system are linked to 

ideological ways of interpreting women's lives and extended relations of social ruling. 1 have 

proposed conducting an interagency safety audit as a legal reform strategy which can identi@ 

concrete ways to insert victim safety into domestic-assault case management procedures. 



C W T E R  ONE 

THE PROJECT 

"Re-vision-the act of Zooking back, ofseezng with fresh eyes, the entering of old text from a new 

critical drectzon-ïs for women more t h  a chapter in cultural history: it is an act of survtval. " 

(Adneme Rich, 1979, p. 3 5) 

Introduction 

The purpose of this project is twofnld. My first objective is to propose a shift in the legal 

advocacy approaches employed by activists in the U.S. battered women's movement. 1 have 

used Dorothy Smith's work on institutional ethnography to explicate how practices and 

procedures used in the daily work routines of criminai justice professionals such as police 
C 

officers, probation officers, judges, and prosecutors limit the likelihood that coun involvement 

will result in interventions which centralize victim safety as a case outcome. 1 have proposed a 

method of engaghg criminal justice professionals and community advocatesl in an investigation 

of local criminai justice settings with the intent of making changes in practices which fail to 

attend to the safety needs of women who are battered. My focus has been on explicating the 

work of practitioners in the police and court system that is not observable to advocates in the 

courtroom, work that produces institutional accounts of women's expenence which erases the 

violence and intimidation battered women face in their intimate relationships. 1 have focused, 

although surely not as ingeniously as Smith would have, on the specific ways that texts such as 

administrative foms, regulations, reports to the court, and legal arguments are the instruments of 

power in this system and therefore logicaily objects of an advocate's inquiry @. E. Smith, 

1990b). As an activist I have aiso been cognizant in my investigation of textually mediated 

practices that these practices occur in an institution with certain defining features that rnust be 

accounted for in change strategies. A wornan's safety is contingent on the ability to address the 

specifics of her situation and requires a recognition of the danger she faces (Browne, 1987; 

Jones, 1 980). 

'In m q  States in the U.S. a worker in the battered women's movement is called an advocate, meiining a pzrsoii 
called to one's aid. I bill use the tenns ahocare and acfivisr interchangeab- throughout h s  work. 



The danger a battered woman faces is Linked to what her abuser is able and willing to do to her. 

Yet in the processing of criminal cases, there is no systematized method of gathering this 

information. The process is incident focused and driven by the goal of conviction. "What is 

going on" is not as important as "what happened." Danger also relates to how the power 

differential between the man who batters and the woman who is beaten plays out in their 

everyday lives. My investigation explicates the role of both texnial practices and key nnictural 

features of the criminal justice system in compromising women's safety. 

My second objective is to develop the concept of a community audit as a local application of 

Smith's work on institutional ethnography (1987). Such an audit offers a method of cornrnunity 

inquhy and institutionai reform that 1 believe is applicable to other feminist projects beyond this 

institution (the legal system), and beyond this issue (violence in intimate relationships). 

Institutional relations are global. They are generalizers and representations of 1ocaVindividual 

social relationships. As Smith notes, "The language of the everyday world as it is incorporated 

into the descriptions of that world is rooted in social relations beyond it and expresses relations 

not peculiar to the particular setting it describes" @. E. Smith, 1987, p. 156). Thus, my anaiysis 

of ody one institution may be representative of ail the institutions with which battered women 

corne into contact. The audit process 1 have proposed compels a community to address the way 

victim safety is compromised by both the ideological practices embedded in the current legal 

response and the fiagmented processing of these cases. 

1 conducted my field work for this study in Duluth, Minnesota, over the two-year period 

following my graduate work at the Ontario Institue for Studies in Education (OISE). 1 had been 

working in Duluth since 1980 on a le@ advocacy project which has gained international 

attention for its innovative approach to coordinating various govermnent agencies responsible for 

processing criminal and civil coun cases involving domestic violence (Pence, 1988). Pnor to my 

move to Duluth 1 had been active in organizing the first battered women's shelter in Minneapolis 

and had worked with a group of activists to lobby for legal reforms. 

In 1975, every advocate for battered women in Minnesota met in the upstairs office of Women's 

Advocates, the oniy battered women's shelter in the state. We could very Likely have fit every 



advocate in the country in a slightiy larger room. For many of the feminists in the emerging 

movement, this time was filled with excitement and the sense of radical possibilities. In chapters 

2 and 3 1 descnbe how legal advocacy projects such as the one that 1 worked for, the Domestic 

Abuse Intervention Project, emerged fiom the shelter movement of the exly 1970s. This 

description is shaped by my history in the movement and particularly by my hinory in organizing 

a legai advocacy project. The meetings, debates, fights, experiments, failures, and successes that 

1 have experienced or witnessed provide a powemil frame through which I interpret and organize 

a description of legal advocacy projects in the U.S. Another activist from another position in the 

movement, with a different political cornmitment and a different social history, would tell a very 

different story. This project has been a journey as 1 have sought mswers to the questions that 1 

imagine ail single-issue activists like me eventually stop to ask: Has it al1 been wonh it? Have 1 

spent 20 years on the wrong track? What should I do next? 

My Ume at OISE has provided me with a method to answer these questions and has in fact also 

led to some unexpected solutions. When 1 came to OISE 1 was disenchanted with the battered 

women's movement. 1 could see we had lost our subversive edge. It seemed the vitality of the 

movement was dwindhg. Certaidy rny sense of its radical political possibility was waning. 1 

was working long hours and was stiU committed to the issue, but 1 couldn't see where we were 

going. We had changed the laws, we had changed the public belief that battering was a private 

matter, we had on some level criminalized this practice that had for centuries been normalized as 

a husband's right and duty. But aii of that happened in the first decade of the rnovement. The 

second decade seemed to be taken up with holding onto the gains, fighting off the attacks by 

men's rights groups, endlessly training court practitioners on changes in the law, and arguing 

with professionals about the causes of men's violence toward their lovers, wives, or partners. 

My intent in goùig to graduate school was to eam a Ph-D., leave the battered women's 

movement, find a teaching position, and discover a new way of being political. 1 wanted rny 

dissertation to be everything 1 learned in the battered women's rnovement, sort of a "goodbye'' 

think piece. I must not have anticipated learning anything new to write about or think about or 

work on. 1 felt like a mathematician who labors on a problem for years and solves al1 sorts of its 

aspects but never quite works out the final equation. 1 was stuck. My discussions with fnends in 



the movement led me to beiieve that we were collectively stuck. 1 decided that graduate school 

would help me find out how and where to move politicdy with this issue. 

Before 1 left Duluth for Toronto 1 had collected dozeas of letters that batterers had written their 

partners afler beating them. They ranged from windshield notes ("Fuck you bitch your deac!") to 

cards sent with flowers ("I'll never forget. . . if you'll just forgive") to long mind-boggling 

rationalizations for the abuse. Each letter was going to be a lead-in to a chapter in my 

dissertation about how men who batter exercise power over their wives, lovers, and children. It 

would have been (and still someday will be) an intereaing read, a very popular item among 

shelter residents, and a fairly easy book to write. Somehow al1 of that changed at OISE. It 

changed with my first courses, courses that stimulated not my thinking about the pile of letters 

that I had lugged with me fiom Minnesota, but about the work that 1 had done over the past 20 

years. 1 found rnyself m g ,  "If1 had only read this earlier," and, "If 1 had only thougbt about 

that before working on mandatory arrest legislation." 

M e r  the first two sessions 1 came home for 3 months and threw myself full force back into my 

job, but 1 could see that 1 was bringing a Werent way of thinking to my work. My CO-workers 

were not impressed with the comments and questions I raised at meetings. They al1 noticed that 1 

was "talking different," using words that were not part of Our collective language, but not 

necessarily that 1 was thinking any more clearly. 

1 staned to notice changes that were not simply superficial. 1 was actually looking at things 

dBerently and i o o h g  at different thïngs. I started to ask more eequently, how is it that this is 

happening, and less fiequently, why is it happening. 1 staited to find court workers' practices 

more interestins than their attitudes or beliefs. Most important 1 started to understand what I was 

hearing at OISE. 1 could actually see how knowledge was manufactured. 1 understood more 

about the concept of multiple subjectivities and what that meant in terms of mandatory arrest or 

pro-prosecution policies. But 1 lacked the understanding or ability to articulate what 1 was seeing 

to my CO-workers. 

It was through my gradual understanding of D. E. Smith's work on institutional ethnography that 



I was able to link my work to my growing understanding of how power worked in women's iives 

and of how insitutional ways of governing and ma~aging were actively shaping the possibilities 

for protection of women who mm to the legal system when being battered. Choosing her work 

was not so much the result of a carefûl examination of the many alternative research methods as 

it was a commitment to the poiitical possibiiities that her method of ethnographie studies offers 

activists like myself. It was simply a matter of usenilness. The domestic violence (the U.S. t e m  

for woman abuse) field in the U.S. has been littered with thousands of control group studies. But 

these studies rarely help activists iike myself answer our most pressing question, "Wha: should 

we do next?" 1 chose ethnomethodology-specifically, ethnomethodology as formulated by D.E. 

Smith-because 1 could see the possibility it offered in mapping out a strategy for deepening the 

institutional advocacy work of the project 1 was involved with and of many others in the U.S. 

Whether I remained in the work or moved on, 1 wanted to be part of thinking through the future. 

Ethnomethodology is a recent theoretical approach that analyzes how individuals in any social 

situation interact with each other and interpret these interactions. That is, how (process) do 

individuals "know" or constnict the knowledge of noms from their social interactions. These 

interpretations, rather than preordained d e s ,  constnict their reality . Harold Garfinkel( 1 967) 

elaborated and utilized ethnomethodology as a way of understanding how individuals together 

accomplish what becomes then normative reaiity. His "breachingyy expenments2 indicate how 

fragile social orders and d e s  are. Garfinkel argues that the everyday interactions/activities of 

individuds are formed, named, and interpreted as activities during the processes of accounting, 

relating, and naming. Weeks (1 990) maintains that 

'These experiments involve breaching nonnative d e s  of behavior to indicate the extent of our dependcncy on 
common and implicitly agreed-upon knowledge to cany on socid interactions. For example, Garfinkel's students 
would answer simple questions korn others such as "How are you?" with unexpected questions such as " What do 
you mean?"% regards to what-spintuai, physical, emotional weii-being?" The person a s h g  would tend to get 
extremeiy angry and disconcerteci at such a breach of comrnon understandings. Of course, ethnomethodology is used 

to uncover not the background d e s ,  but the processes involved in creating these d e s .  

One might expect that d ail order, individual and institutionai, is fiagile, as its existence depends on comrnon 
howledge, then it is vulnerable to change by responses that are atypical; violating or challenging the agreed-upon 
d e s  of interactions, however subtly, could actuaiiy change the situation or institution. It seems, however, that 
reality contradicts this. People have been giving atypical responses forever (e.g., immigrants, gays and Iesbians, and 
other rnarginalized groups), quite unsuccessfully. 



Ethnomethodology inquires into the methods whereby we, as members of a society or 
community, organize our activities so that we, as weli as sociologists, corne to recognize the 
patterns that we think of as social structures." (p. 18 1) 

Thus, rather than accepting everyday activities and bccurrences as "naturai," we c m  use 

ethnomethodology to problematize them as "not naturai" and understand the d e s  (including 

cornmonsense reasoning and background idormation) that underiie these events, interactions. 

and occurrences. 

In the same manner, we can question the irrefùtability of institutions, official papers, and rules 

and unveil societal hierarchies. The ideological practices that order these hierarchies are also 

important to analyze. D. E. Smith has developed a way of a n a l y ~ g  people's everyday working 

lives within an institution: the way they are organized to work produces the redity of that 

institution, which in turn shapes the everyday world of women whose lives are managed by 

institutions of social control, such as the law. 

Workers in the coun system engage in practices which continually reproduce the law as an 

institution. Racism, sexism, and inattentiveness to women's safety occurs when people behave 

and interact in certain ways. Thus, a goal of an ethnomethodological investigation is to challenge 

structures as natural givens and expose them as individual interactions and experiences. 

Changing the interactions (processes) could result in change in the institution itself. 

Most of the research in the field of domestic violence is rooted in the research method of the 

physical sciences, producinj study after study of controlled expenments in which authors daim 

to locate a determinant of the system's failure to adequately protect women (National 

Clearinghouse for the Defense of Battered Women, 1995). More often, however, they produce 

prolïles of women who are battered and of men who batter and address the implications of these 

profiles to the kind of interventions and seMces that should be offered by the state (Ford, 199 1 ; 

Saunders, 1992; Sherman & Berk, 1984). T hese studies begin in the already abstracted 

institutional version of the world. As D. E. Smith maintains throughout her work, the sociologist 

uses conceptual practices that are parallel to the institutions they purport to objectively describe 

and analyze. These practices always fall shon of telling us how activities are organized at the 



local level and articulated to larger social relations of ruiing, an understanding necessary to 

organize an advocacy strategy that produces fiindamental change. 

Much curent social science research and most weil-hded research translates women's lived 

experiences in:o categories and typifications that discard their acnial experiences and transport 

women into the same discursive world that the legal system employs to make them institutionally 

actionable. Women are ident3ed in institutional terms. For example, a woman may be "the 

recanthg witness." This term says nothing of her experience. In chapter 4 I quote fiom an 

i n t e ~ e w  with a woman who is charged with filing a fdse police report when she recants her 

original statement to the police. The term recanizng says nothing of the threats, the role of the 

defense attorney in obtaining her recanting statement, or the 1 1-month delay between the assault 

and the court's action in the case. It obscures the social relations which shape her everyday life. 

yet sociologists use the legal institution's renderings as fact. What occurred to produce the 

recanting statement is not available to the court, the jury, the sociologist. 

The failure of sociologist~ to escape the conceptual practices of the rulin; apparatus has in 

practice left the psychologist teliing us about women who get battered, the cnminologist about 

men who batter, and the legal theorist about the efficacy of different legai approaches and 

working with different types of criminals and victims. The gaze is a one-way gaze. The wornan 

who is the object of that gaze is a source of information but not of knowledge. She is never 

allowed to r e m  the gaze. She is, as Shamita Das Dasgupta (interview, June 17, 1996) says. "an 

abola," a creanire who can not speak. 

We have a word for creatures who have no voice, no voice in that they 
cannot speak a langage understandable to us. It is abola. So women who 
are not aiiowed to speak, by their husbands or by institutions or because of 
violence, are abola. 

Examining women's experiences by beginning with the abstract notions of the banered woman. 

the hostile witness, the victirn, and the at-risk rnother, or looking to contextualize certain 

behavior such as "failing to protect," "recanting," or "retuming to the abuser," is the grkt of the 

social science research rnifl in this field. Feminists often enter into a sirnilar comrnitrnent to 



documenting or debunking these ideologically produced representations of the social world by 

using the same discursive practices but shifting the focus of the gaze fiom the victim to the 

offender or to the intervening professional. Feminist and pro-feminist studies fiequently expose 

victim blamuig in the mental heakh paradigms (Mann, l986), gender bias in policing (Edwards, 

1989), forms of coilusion by therapists with batterers (Adams, 1988), and abuse of institutional 

authority by judges, social workers, police officers, probation officers, or others in the system 

(Buzawa & Buzawa, 1990). WMe these stuclies may present public policy implications or 

provide groups advocating for certain judicial appointments with "hard data" to raise the points 

they need to block a poor appointment, they s u  lock us into the parameters established by 

institutionally authorized ways of knowing As C. Wright Mills (1 967) notes of these types of 

controlled experiments in the social sciences, 

On the purely rnolecular level there is a connection proved between problematic observation 
and explanatory observation, yet here the larger implications and meaning of that 
association are neither explored nor explained. When you are unsatisfied with such work it 
is because, although it is "neat" and "ingenious," you feel there is "more to it dl." (p. 562)  

In the past five years many ethnographie studies and qualitative projects have held onto the 

situated subject-in this case, women who are beaten-and have insisted on a project which 

begins fkom their standpoint. The work of James Ptacek (1995), Wittner (in press), and Beth 

Richie (1985) are just a few examples. Ethnographie studies and other forms of research can be 

limited in their value to activists wishing to effect change on a national or state level because 

such studies are generally tied to the particulars of a local sening in which the observation and 

interviews occurred or because they produce information about the individuai choices and 

charactenstics of the actors involved. 

D. E. Smith's notion of an institutional ethnography offers us a way out of t h s  trap. She uses a 

method which intends to explicate the institutional relations which shape the everyday world. 

This method ailows a way for us to see how a woman who is beaten by her husband is made 

institutionally actionable and how in that process attention to her safety drops away as other 

institutional objectives subsume her particular situation and needs under a generalized way of 

"handling assaults." In the courtroom the fact that the processing of the case often compromises 



a woman's safiety, or even increases the danger to her, is seen as the result of her situation and 

not as iinked to how social relations are accompiished in the methods of institutional 

involvement in these cases (Browne, 1987; Campbell, 1995; Jones, 1980). The institutional 

fûnction-in this case the law-has specific ways of bringing individuals out of their everyday 

world, with its actuai conthgencies, into institutional existence as crime victims. Smith's work 

offers a way to attend to the local and the particuiars of a case in order to provide activists wich a 

means of grasping the social relations which organize the everyday world of women who are 

battered. Thus while a case is tied to the paniculars of a given woman's experience, its 

exploration uncovers the institutionai relations which act as detexminam of her everyday world. 

1 am looking specifically at how those institutional relations take up and attend to the safety of 

women who are battered. 

The Project 

In the years 1 have worked in the battered women movement, 1 have watched more than 200 

sentencing hearings for men who have assaulted their partners. The first tirne 1 observed such a 

hearing &er being away fiom the courthouse for almost 2 years, 1 was struck by how sanitized it 

al1 seemed. There was no mention of the violence, of the blows, of the kicks to the nbs. no 

mention of what it must have felt like for the woman when her body hit the concrete, no mention 

of her fear, her pain, her anger, or of how this attack affected her Me. The probation officer's 

repon seemed to be more of a character reference than a sentencing recommendation for a man 

who had brutaily beaten his partner. When 1 retumed to the office 1 read the police repon on the 

incident. According to this report, the defendant had smashed his partner's head into a wall eight 

times and kicked ber down a flight of stairs. She had multiple bruises, lacerations, and a sprained 

Wrist. 

The probation officer had reponed on where the defendant worked, his military seMce record, 

his income, even his volunteer activities. As I watched this probation officer doing his job 1 

thought, "Will this guy ever get it?" The probation officer was a nice man. 1 genuinely liked 

him, but it didn't seem to matter how rnany trainings he had gone to or how many pleasant chats 

we had had in the hallways-he just didn't appear to care about what had happened to the 

woman this man had beaten. As a woman's advocate, 1 felt fiustrated, but 1 didn't really know 



how to make the woman count. 

In the next chapters 1 want to re-vision my work as an activia working for reforms in the legal 

system's responses to women. 1 am basing this re-visionhg on investigations and organizing 

work 1 conducted from 1992 to 1996. As I applied what 1 was understanding from D. E. Smith's 

work, particularly seeing texts as the medium of power in institutional practices of mling, 1 was 

able to discem previously hidden bamiers to the goal of cenualiling women's safety in the coun 

process. These barriers materiaiize in work routines, administrative processes, the formation of 

public poiicy and law, legal ways of knowing rhings, and the stmctural features that characterize 

the legal system and its relationship to other institutional modes of mling, pmicularly the social 

welfare and mental health apparatuses (D. 8. Smith, 1 987). 

By turning my attention away fkom individu& in the system, whom 1 had seen as the problem to 

be fixed, and watching instead the daily routines and everyday practices in which they engage, 1 

began to see quite differently the problem of making women count. 1 came to see that the very 

processes and ways of knowing that excluded women from being active subjects in the resolution 

of their cases sirnultaneously constrained practitioners fkom acting outside of institutionally 

mandated boundaries of fiinctioning and thinking. I began my investigation at the level of 

everyday practice. It has been somewhat like examining a Russian nesting doll, in which one 

wooden doil encases another, which encases another, until one finally reaches the first doll, or is 

it the last? They are dl painted in the same colors, wearing the same clothes, and smiling the 

same smile. The individual practitioner's work routine is encased in a system's work routine, 

which like that of individual workers has defuite features. That system is encased in the 

institution of the law, which camies its corollary features, and the law is encased in a web of 

institutions which rnake up a complex social apparatus of mling. Withiri this web are intersecting 

discourses, fields of knowledge, and ways of mling encornpassing the medical, mental health, 

and social welfare institutions and professions. Like the Russian doll, the smallest procedure 

mirrors the largest, and the largest encompasses layers of similarly constmcted processes, yet 

each stands separate from the whole. 

Following chapters 2 and 3 on the legal advocacy history of the battered women's movernent. I 



describe my investigation, beginning with a discussion of how individuals' daily work routines 

are organized. 1 have focused my discussion on how routines are organized to collect, produce, 

and disseminate information about cases in ways which impact the safety of women who are the 

victirns of the crimes processed in the criminal court system.' 1 have shown how these routines 

are encased in a Iegai system characterized by certain features particularly problematic when it 

processes domestic assault cases. T hese features include (1) case orientation and temal 

mediation; (2) a highiy specialized labor force with a fi-agmented case-processing structure; (3) a 

focus on an incident rather than on the overall way the abuser uses violence in the relationship, 

and (4) use of an adversarial process in which one side wins and the other loses. 

The processes which make up the system are encased in a larger web of institutionai practices of 

ruling. When the criminal court process culminates in a sentencing hearing, the woman's 

experience of violence has aII but disappeared fkorn the case. It has been systematized, replaced, 

and remade into legal equations and operations that bear little resemblance to the woman's 

experience but enter into and organke her life and fail to challenge the relations under which she 

is compeiled to live. The state's action Iooks objective and relevant to those who process the 

case but not to the citizen most harmed by the violence. 1 want to draw attention both to how 

practitioners are organized to perform their individual tasks and to the features characterizing the 

criminal court structure. It is this organization of tasks and these features which work together to 

produce accounts of violent events which consistently marginalizes attention to the safety of 

victims. Unless wornen's safety is built into the processing of a case at each point, the lepal 

system wiii remain a woefilly hadequate source of protection for battered women and their 

children. ' 

'I will also refer to civil protection order cases. in Minnesota many of these cases are simdtaneously processed 
in criminal court and civil court. Ttie civil court can issue an order limiting an abuser's contact with the person who 
has been abused. The court has broad powers to issue reliefs that are intended to protect the v i c b  fiom domestic 
violence, such as counseling for the abuser, an order to surrender weapons, and limited or supenised visitation of 
chldren. 

'1 am of course aware of the use of violence by women against men in personai relationships. This study does not 
attempt to examine safey fiom a gender-neutral perspective. The legd response is highly gendered, as is the Lvay in 

ivhich men and women use violence in relationships. 1 am focusing here on cases in which women are the vicm; 
however, the same documentary practices apply to cases involvhg men as victims. 



1 cannot pretend that my investigation has taken a neat and orderly path. I have taken many side 

excusions. Evennidy, however, it has led me to produce a blueprint for a similar but more 

comprehensive investigation of local criminal and civil court processing of domestic assault 

cases. In chapters 8 and 9 I propose a method of investigating or audithg the attentiveness of the 

criminal court system to providing ongoing protection for battered women as it processes the 

cases against their partners. The City of Duluth was recently awarded a federal gant to complete 

such an audit of the Duluth court systern. An audit is best conducted by a team of practitioners 

and community advocates in search of a better way to do things, not by someone who does not 

work with these cases on a d d y  basis. The means, after aii, is the goal in practice. In this project 

1 provide a description of that audit process. 

Site of the Study 

Duluth, Minnesota, is the primary site of my study. Duluth is a mostly working-class city of 

85,500 people and is located in the state's Sixth Judicial District.. According to U. S. Census 

Bureau statistics, the annual incorne of fifty-two percent of its households is less than $25,000; 

oniy sixteen percent have annual incorne of $5O,OOO or greater. The population is 2% Native 

American, 1% Asian Amencan, 1 % Afhcan American, and 96% European Amerïcan. 

There are two battered women's advocacy prograns in Duluth, the Women's Coalition and the 

Domestic Abuse Intervention Project (DAIP). The Women's Coalition provides battered women 

shelter, educational groups, and advocacy in the civil and criminal court. The shelter advocates 

conduct in essence alrnost dl of the individual advocacy for battered women and in so doing 

become the central informants in the process of determining institutional advocacy gods  The 

DAIP, like the shelter, is a small nonprofit agency, but its orientation is not direct advocacy in 

individual cases for battered women. It acts instead as a monitoring or coordinating organization 

for al1 the agencies and practitioners who intervene in these cases. It is an outsider organization 

which has through its history established some insider rights. The DAIP staff fil1 gaps in the 

system's handling of domestic assault cases by bringing about various interagency meetings and 

dialogues around particular problems in the system, identi@ng the ongoing training needs of 

practitioners in the community, coordinating those trainings, coordinating an interagency 

rehabilitation program, and operating a case-tracking system. This tracking system informs 



pradtioners of changes in cases, monitors practitioners' cornpliance with agreed-upon policies, 

and moaitors cornpliance of individual offenders with court orders. I am including some 

background information on these two community-based organizations to place Our local work 

into a broader national picture and to contextualize a later discussion about making changes in 

the Duluth system. 

The Women's Coalition 

Every shelter has its birthplace and its birth story. Some center on a tragedy, ofien a woman's 

murder; others are entwined with the history of aaivists in the women's movement. In Duluth, 

the s toq  begins in the private lives of three women who met at a comrnunity mental health center 

while pdcipating in a counseling group for "women in transition." This was a common 

euphemism in the seventies for women in the process of separation or divorce. The group had 

been meeting for four or five sessions when the topic of fair fighting carne up. One of the 

members rnentioned that her boyfnend had hit her that week because she cailed him a narne. 

h o t h e r  responded by talking about her husband's "temper" and the third lent support by talking 

about the difficulties of practicing communication skills with a partner who ends more arguments 

with a slap than an insult. At the end of the session the therapist told the three women that she 

had jus1 fead about a shelter for battered women opening in St. Paul. As one of the women 

recounts the StOry, 

She [the therapist] wasn't suggesting that we pack up and head south for this haven of safety 
as much as she was telling us that what we were experiencing was not so unusual. She used 
this terni "battered women," although 1 didn't really think it was meant for someone in rny 

1 did know that 1 had something in common with those women. 1 know Jean and 
Pst did too, because d e r  the group al1 three of us hung around the parking lot smoking and 
evef so carefilly testing how rnuch of what was happening in Our lives was safe to talk 
about. This post-group parking lot kibitzhg went on for another two or three sessions. We 
fin& moved it to Perkins [a local pancake house] where the first mention of us actually 
trying to open a shelter in Duluth was raised. Peg [the therapist] put us in touch with some 
women in town who had started other women's programs and we were off. To this day, if 
you ask the early organizers where did the idea of a shelter originate, we'd al1 answer 
unariirnously, Perkins. We didn't have an office. so we held Our meetings there for the first 
year. We probably drank a thousand cups of coffee and ate at least that many pancakes. 
( ~ m e ~ e w ,  June 1 8, 1 995) 

While it seems unfair, 1 will now summarize literally thousands of hours of work in two overly 



long sentences. This gang of three wornen sought out help fiom women who had opened a health 

chic  and a rape crisis center; conduaed a needs assessment by calling every agency director in 

town and in te~ewing them about what, if anythuig, they were doing to help battered women; 

recorded their inadequate answers and wrote them up in the form of an official report; sepirated 

fiom their partners and went on welfare; and hooked into the new cd-fonvarding technology 

that let them operate a twenty-four-hour hot-fine from their home phones. They advertised a 

support group for women in abusive relationships; turned that group into an organizing 

cornmittee, complete with subcommittees, to start a shelter; incorporated; went to the press wirh 

their needs assessment results; received a $10,000 gant from the county to oEer services to 

battered women; and talked the housing authority into renting them a duplex for Sl a year.' 

By 1979, the Duluth shelter s t s ,  iike that of other shelters in the state, was becorning 

increasingly hstrated with how new laws were being implemented and with the lack of progress 

in securing more substantive changes in both the police and coun systems' response to battered 

women and their intervention with batterers. Therapy groups for men were starting to form and 

there was a growing concem that these groups would give an already unresponsive system a way 

to funher decrirnindize these cases. Nationally, shelter activists were advocating for increased 

involvement and intervention by the courts and the police and an end to the nearly laissez-faire 

approach that dorninated police and court response. 

In Minnesota several activists met to discuss a proposal to attempt to organize a battered 

women's institutional advocacy projea. The notion of locating a city in which to test many of the 

assumptions that advocates were making about how to better protect women emerged fiom a 

senes of statewide meetings of shelter workers. The similarities in the problems that women 

using shelters were experiencing with police, prosecutors, and judges were striking, but the 

resources to work simultaneously on more than 600 Minnesota law enforcement agencies and 1 1 

judicial districts were not available. We thought if we could make headway in one jurisdiction it 

would clear a path for advocacy in al1 of them. Because of the size of Duluth, the shelter staffs 

enthusiasm for working on such an effort, and the willingness of a few key people, such as the 

'1 know this history becaux 1 worked as the Minnesota State Director of Pmgrams for Bamred Wornen bom 
1977 to 1980. During that tirne 1 worked extensively with the women organizing the shelter in Duluth. 



police chief and the city attorney, to experiment with new policies, Duluth was selected as the 

site of the demonstration project (Pence, 1983). 

The Domestic Abuse Intervention Project 

Before selecting Duluth as the project site, organizers met with the administrators of the police 

department, the heads of the city and county prosecutors' offices, the directors of three mental 

health agencies, the deputy in charge of the county jad, and the chief judge. A vague proposal 

was put forward, asking that each agency attempt to reduce repeat cases of domestic assaults by 

developing written policies and protocols and engaging in an interagency networking process. 

Each administrator agreed contingent on the agreement of the others. This non-specific 

commitment to developing policies was enough for project organizers to decide to locate the 

project in Duluth. A Duluth foundation made the first grant to the project of $30,000, and in 

September of 1980, 4 years after the opening of the shelter, the Domestic Abuse Intervention 

Project (Dm) opened its office (Pence, 1996). 

The fist DAIP staff consisted of a legal advocate fiom the shelter, a secretary who had been 

volunteering at the shelter, and me, an activist fiom Minneapolis who had been administering 

state shelter funds. AU of the planning and strategidng was conducted with DAIP and shelter 

staff. DAIP staff contacted one person fiom each law enforcement and court agency whom 

shelter advocates had identified as fiiendly to the cause of making changes in the system. These 

practitioners provided staEwith an insider's knowledge of how the system worked as well as 

political advice on how to accomplish the goals of the project. At the same time, project 

organizers were holding evening meetings with women who had used the shelter to find out how 

the system worked in practice and how it worked for different women. Proposed policies and 

procedures originated at these meetings. By the time project organizers met with agency 

administrators, they had a fairly good picture of how the system was designed to work, how it 

was actually working, what changes in institutional procedures advocates wanted to propose, and 

who would be sympathetic to these proposals, as well as wh? might be hostile or resistant. 

Nine agencies were drawn into the negotiating process, although project organizers avoided 

suggesting any interagency meetings until after the basics of a policy or procedural agreement 



had been worked out with each agency. Once the decision was made to try the plan out in Duluth. 

it took 9 months to enact the policies. On March 1, 198 1, at 200 p.m., the agency directors 

participated in a press conference to annomce their new policies, which then immediately went 

into effect. 

The role of the DAP in orchestrating this interagency experiment and then working with 

individual agencies to coordinate its ongoing implementation has positioned this community- 

based organization in an unusual insider-outsider roIe. The relationship of the DAIP to these 

agencies and my role as one of the central figures in the DAP efforts has ailowed me in my 

position as a graduate student to have relatively udettered access to practitioners, files, and 

assistance that could not be easily secured by another ethnographer. 1 address this issue in chapter 

9 in my proposal for an interagency-sponsored audit of the system. 

Sources of Data 

1 have used five sources of data during rny investigation: observation of practitioners, i n t e ~ e w s  

with practitioners and advocates, notes from meetings with practitioners in the criminal justice 

system, review of case files and court records, and pubiished literature. Most of these interviews. 

observations, and court documents were related to cases within the Duluth court system. 1 have, 

however, used interviews with some practitioners outside the Duluth area as well as several 

documents I secured in doing work on cases outside the Duluth system. 

Duluth is a small community. Some of the people whom 1 i n t e ~ e w e d  had absolutely no qualms 

about me using their names and their identities, while others were quite concerned that their 

statements not be in any way attributable to them. 1 have therefore attempted to provide some 

anonymity to these infamants by omitthg their names and changing their identifjmg features. 

With the exception of the sentencing hearing in Baltimore appearing in chapter 7, I have changed 

names, dates, and identities of people in al1 of the documents I have used. 1 have likewise 

changed identifying features of cases without changing the important aspects of the texts 1 am 

exploring in this study. 

When 1 began this project 1 set up appointments to i n t e ~ e w  a number of practitioners. 1 



recorded and transcribed these interviews and used materials from them in developing my 

analysis. As time went on, 1 spent more time in the court system observing, meeting, and talking 

infomaliy with practitioners. 1 also spent time t a h g  with people before and &er the advocacy 

meetings 1 was involved in. Many of the quotes and much of the infornation that I have drawn 

on came fiom practitioners under these circumstances. 1 have also quoted from battered women 

with whom 1 have talked during the past severai years and kom a number of advocates who 

themselves have been battered. 

None of the meetings and informal conversations discussed above were recorded. 1 took notes 

aterwards, and many of the quotes in this dissertation are my best efforts at remembering what 

someone had said 2 or 3 hours earlier. These quotes are therefore missing the "ums"and "ahs''of 

informal speech. 

1 made observations and secured documents for analysis over a 2%-year period, fiom May of 

1994 through September of 1996. During that time, 1 had access to al1 of the police repons 

regarding domestic assaults filed in the past 7 years in the city of Duluth; al1 of the affidavits for 

protection orders; a h t e d  number of sentencing transcripts; and al1 of the court case files on 

misdemeanor and felony cases in the SUnh Judicial District. 1 observed practitioners carrying out 

the following procedures: (a) 91 1 dispatching procedures; (b) police responses to domestic 

assault calls; (c) police report-writing procedures; (d) booking procedures of the St. Louis County 

jail; (e) arraignment court procedures; (f) s u p e ~ s e d  release interviews with offenders and 

presentations to the court; (g) order for protection hearings; (h) presentence investigations and 

presentations to the court; (i) pretrial hearings; U) trials; (k) sentencing hearings; and (1) intake 

procedures for offenders court ordered to a batterers' program. 

1 dso in te~ewed 32 practitioners in the criminal and civil coun system, 11 advocates, and 6 

battered women. 1 obtained cornplete court files on 6 cases and reviewed 207 police reports, 9 

transcripts of sentencing hearings, and 14 detention order files. 1 chose the cases that 1 followed 

through the system simply by listening for names that shelter advocates mentioned during 

meetings with DAIP staff, or names that 1 heard at meetings with the police department or in 

discussions with the city attorney's office. For example, if an advocate brought up a case in 



which one of the people arrested was released fkom jail without any kind of assessrnent done of 

his dangerousness, 1 would follow up on it because it is a typical advocacy case in our system. 

Because I am focusing on the way texts organize the everyday practices of ordinary practitioners, 

1 have chosen not to use any poorly written police reports, or describe any praaitioners' actions 

that seem to be out of the ordinary. The everyday world is problematic enough as it is. 



CHAPTER TWO 

LEGAL ADVOCACY AND THE BATTEmD WOMEN'S MOVEMENT 

In the past 20 years activins in the U.S. battered women's movement have niccessfully argued 

that the state has an obligation to intervene in personal relationships in order to protect women 

fiom their abusive partners, that it can and should remove violent husbands fiom their pnvate 

homes in order to protect women in their private homes, that the police shouid arrest husbands 

for assault, and that the state shouid prosecute them (Dobash & Dobash, 1979; Schechter, 1982). 

These shifis in the legai statu of women marked a monumental achievement for the women's 

movement, not unlike the gains in the abortion and divorce rights etfons. 

None of the new measures was implemented as a matter of course. In every state, in every 

courthousey and in every squad car, there has been resistance to the full meanire of what this 

sociai movement seeks to gain for women. Still, for the first time in the history of the stmggle 

against "wife beating" that began as early as 1640, the contemporas, battered women's 

movement has won public acknowledgrnent that the state has the obligation to render full 

protection to abused women (Dobash & Dobash, 1979; Pleck, 1989). 

Every state has expanded the obligation and authority of police to arrest abusive panners. Even 

state has passed some version of a protection order that allows the court to exclude abusive 

partners from their homes. The Nationai Council of Family and Juvenile Coun Judges has 

published an extensive mode1 state code recommending that state lawmakers adopt a 

comprehensive legislative approach to the reform of the antiquated le@ system (National 

Council of Juvenile and Family Court Judges, 1994). The Amencan Medical Association and 

the Amencan Bar Association, two of the most powehl professional lobbies in Washington, 

D. C., have both adopted far-reaching positions on domestic violence (Flitcraft, 1 992). Public 

opinion, though far £Yom fûlly enlightened, has dramatically changed as court watch groups, 

community-based legal ad-qocacy projects, and battered women's shelters have put the spotlight 

on practitioners, their failures to respond to "domestic violence," and the ways abusers escape 

sociai sanction. Men who beat their partners can no longer expect to use violence and remain 

immune fiom social sanction, nor can practitioners who fail to respond to the violence be assured 



The &age and progressive social reform movements of the late nineteenth century produced 

legislative changes ending over 200 years of regulating wife beating and criminalized the practice 

regardless of the woman's behavior. By 19 1 1, laws forbidding wife beating had been passed in 

every state. Because no infrastnicture of local efforts existed to advocate for the implementation 

of the new laws, they were noted in law books and shelved until70 years later, when the next 

wave of feminism gained momentum and activists insisted on their enforcement (Dobash & 

Dobash, 1979; Pleck, 1989). 

In the U. S. the battered women's movement emerged in the middle 1970s on the heels of the 

social activism of the 1960s. I was motivated by the challenges of the most recent wave of 

feminism. It attracted people of diverse politicai cornmitrnents to advocate for women's right to 

fieedom from violence in mamiages. It has been a pragmatic movement which in its early years 

drew much of its strategy nom the progressive social struggles of the sixties and much of its 

theory fiom the ferninist rnovement. In the early seventies, when the first shelters opened, the 

feminist movement was organinng largely through locally based consciousness-raising groups. 

From these groups rose a voice of and for women that had been absent in the public discourse for 

half a century. As the women's movement developed its political analysis, it called into question 

the European notion of the "naturd family unit" held together by love. Feminists argued that the 

nuclear family, which evolved over centuries of European patriarchal feudalism and capitalism, 

was held together not so much by love as by the concrete conditions of women's subordinate 

economic uid social s t a tu  in the public and private spheres (Schechter, 1982). 

The early days of the contemporary wave of feminism were characterized by women organizing 

in their local communities to dismantle some small piece of this overwhelming patriarcM 

apparatus, so huge and so dl-encompassing that cornmon sense dictated finding just a piece of it 

'For example, a controversy recendy sunounded Brooklyn Criminal C o u  Judge LoM Duchan.  Both New 
York Governor George Pataki and New York City Mayor Rudolph Giuliani sought the judge's removal for r eh ing  
to believe that domestic violence is a crime (March 1 8,96, Speaking Up). This hi&-level reaction to a judge's 
action on a domestic assault case wouid have been unheard of 20 years ago. 



that could be changed. Activists ofien refer to their work as chipping away at the patnarchy. 

Many activists believed that chalienging the legal and social tolerance of men's violence against 

women would be a critical step in underminhg men's social power over women. Femi?iists 

organized around specific forrns of male violence toward women. Some went about changing 

the laws that made it dficult to prosecute men who rape strangers and impossible to prosecute 

men who rape tbeir wives. Native American women fought the removai of their children fiom 

their communities by social workers. Some women stmggled for abonion rights. Others 

exposed the racist practices of forced sterilization. There were those who took on the multi- 

billion-dollar pomography and prostitution industries that promoted pomography as ftee speech 

and prostitution as a victimless crime. Still others challenged the de facto nght of husbands to 

beat their wives without legal sanction. Across the country rape crisis centers, anti-pornography 

projects, abortion clinics, women's health centers, and shelters for battered women began to 

open. 

AU these projects were in some way anchored in the wornen's liberation movement. 

While there was no central organization that activists al1 joined, no party or national office, 

themes that came directly fiom the rhetoric of the women's movement could be found in al1 of 

this work (Freeman, 1975). One theme had to do with a growing awareness of the systemic 

nature of women's collective oppression and was expressed in the popular slogan "The personal 

is the political and the political is personal." 

Woman's liberation is the first radical movement to base its politics-in fact, create its 
politics-out of concrete personal experiences. We've leamed that those experiences are 
no2 Our private hang-ups. They are shared by every woman, and are therefore political. The 
theory, then, cornes out of a humm feeling, not out of textbook rhetoric. (Morgan, 1970, p. 
=> 

A second theme had to do with the notion of making visible the invisible and of women finding 

their voices. In ail of this work there was a recognition of the importance of women speakinj out 

about Our experiences, about rape, about botched back-alley abonions, about poverty, about 

beatings at the hands of our lovers, pimps, and husbands. "Speaking out" meant women sharing 

actual experiences. This challenged the authonty of priests, doctors, lawyers, psychiatrists, 



retaiiers, reporters, tribal leaders, poïiticians, parents, heads of families, cornmu* leaders, and 

teachers, al1 of whose daily practices siienced wornen's voices and rendered their abuse and 

oppression invisible.' 

However, although it is important to recognize the connection of the battered women's 

movement to feminist activism and theory, a claim that shelters were largely organized by 

women who identified as feniinists or saw themselves as part of the women's movement would 

be inaccurate. Many of the wornen who organized the first shelters came to this work as seasoned 

activists in the civil rights movement, the welfare rights movement of the Nixon era, the anti-war 

movemerrt, Native Amencan smggles for treaty nghts, and various stmggles to liberalize 

religious institutions. For many of these women the emerging femuiist analysis was too narrow 

to encompass the diverse experiences of women of differing class, ethnic, and social origins. For 

others ths work was their k a  involvement with social activism. They may have corne because 

of the murder of a daughter, sister, or mother, or because they were being battered or had lived 

with violence in the past. Many joined the work to create different possibilities for their 

daughters (Schechter, 1982). 

The battered women's movement did not develop a radical critique of the f d l y  or of the 

capitalist state or of heterosexism. Rather, safety became to the battered women's movement 

what liberarion was to radical feminism. This means that the battered women's movement is not 

a feminist project the way the anti-pornography, the anti-prostitution, or abortion rights 

movements have been. It cannot be adequately understood or cntiqued unless we account for its 

political diversity and its corresponding absence of a radical critique. This was an undertaking in 

which feminists and progressives played a primaxy role but were not the sole or even perhaps the 

rnajority of workers. Of course, political positions can change. As one shelter-resident-tumed- 

activist remarked, "1 never considered myself a political person or a feminist, but then there is 

nothing more politicizing than a fist in the face followed by a little chat with ten other women 

with black eyes" (interview, May 19, 1995). 

'Of coune there is ais0 work by many feminists exploring the pourer in silence, e.g., the 1983 Marieai Gonis film 
A Question of Silence. 



Women became poiiticized as we sought to understand both our ciifferences and our cornmon 

ground. Anican Amerïcan women sou& to explicate how the history of slavery, institutionai 

racism, poverty, and Western forms of sexisxn shape f i c a n  American famiy structures and 

power relations between women and men (Coley & Beckett, 1988; hooks, 1981, 1984; B. Smith, 

1983). Native American women analyzed how the legacy of forced assimilation through 

boarding schools, foster care, adoption, laws restricting the praaice of spirituai traditions, and a 

host of govemment policies gave rise to the widespread use of violence by Native American men 

against their partners, a practice which was not widespread in pre-colonial Amenca (Baciman, 

1992; Chester et ai, 1994; Leacock, 1994). Pardel critiques were developed by women of 

European descent, Asian American women, Latinas, and immigrant women.' Yet while these 

critiques were developed simuitaneously with those of Western white feminists, the latter's 

hegemonic control caused other critiques to be subsumed under what appeared to be a universal 

experience of "the battered woman" (Dodson, 1982). 

Although much of the analysis of the feminist rnovement regarding relations of dominance and 

subse~ence  has been taken up by the battered women's movement, its two-decade history has 

nevertheless been rnarked by a reproduction of the race, class, and heterosexist oppression that 

dominates social relations in this country. White wornen, often fiom middle-class backgrounds, 

have held many of the structural leadership positions (e.g., coordinator, program director, 

fundraiser) and have written the majority of the literature. As Susanne Kappeler (1 995) points 

out, 

The issue no longer is white women's oppressive behavior, but Black women's absence 
fiom the movement - to which the quick response has been to issue an invitation addressed 
to Black women to 'join' the movement (ours), to panicipate in our conferences and to fil1 
the ranks of Our rallies so that these wili no longer suffer from the stigma of exclusive 
whiteness. The enterprise remains in the interest of the entrepreneurs, but Black women are 
now in demand and needed to stave off any fiiture critique that white women are excluding 
Black women. (p. 60) 

Movement strategies, including legal reform strategies, were developed with women of color 

%migrant women face the overiay of iustitutionaiized sexism in their own cultures with the racism and 
xenophobia of the dominant culture in the U.S. (Dasgupta & W h e r ,  1996; Dasgupta & DasGupta, 1996). 



ofien in reactive rather than proactive leadership roles. In these roles women of color have been 

far more cautious in mapping out strategies for reform that would involve an expanded role for 

police and the courts in women's lives. In some cities womui of color have also placed greater 

emphasis on reforming the child protection court processes than on reforming the criminal or 

civil court processes, because historically the role of state involvement in their lives has largely 

been organized around w e k e  and child welfare agencies (Abramovitz, 1988). A Minneapolis 

advocate explains, 

It made sense for white women to look to the divorce process as the problem and in need of 
reform because that was the court that they had been using to try and get help. As Indian 
women, we have put a greater ernphasis on the juvenile court because for us, turning to the 
courts for help to deal with being battered will very iikely put us in a battle to keep Our kids. 
(Intenriew, Iune 8, 1995) 

Much of the early work of legal reform efforts was marked by a certain naivete on the part of the 

white middie-class leadership about the role of the legal system in maintaining existing relations 

of mling. 

I think white women talked more as if üie courts belonged to us [d wornen] and therefore 
should work for us where we [wornen of color] aiways saw it as belonging to someone else 
and talked more about how to keep it from hurting us.-Legal advocate (inteniew, 
September 19, 1995) 

While rnany of the key figures in the movement leadership were lesbians there was a defacto 

agreement that lesbians be closeted in their dealings with public agencies. In some shelters 

lesbians had to be closeted even to CO-workers. There was no lesbian critique within the battered 

women's rnovement's discourse that paralleled that of Native American or African American 

activists. When lesbians in the movement did start speak fiom a lesbian position it was more on 

the rather narrow issue of lesbian battering than on an anaiysis of heterosexism and violence 

against women. 

In every state, advocates formed coalitions of Iocally based programs to work for legislative 

changes as well as for changes in the state's regdation of local welfare, police, and fûnding 

agencies. The new legislation merely authorized change. Many of the laws and regulations 



passed were either ignored or cynicaliy tunied against battered women or against men in 

marginal positions in society. Thousands of women in the U.S. have been charged with assault 

when they have fought back against an abuser; many others have been arrested for fading to 

cooperate with the prosecutor's efforts to edorce criminal statutes against batterers. As a direct 

renilt of the reform efforts which envisioned a more active role for the courts in intervention, 

battered women have been charged with nling fdse police reports, failing to obey subpoenas, and 

neglecting their children (Pence & Ritmeester, 1992). 

We were told by police, "We can't arrest, we don? have the authority to arrest," so we spent 
an entire legislative session getting the law changed so that they could arrest and the next 
year a srnall number of men were arrested and a really high number of them were either 
Black or Indian men or else white guys who had given the cops a bad t h e .  (Interview, June 
8, 1995) 

However, the grassroots nature of the battered women's movement created an infrastmcture 

through which these practices could be challenged over a long period. Policy changes secured at 

the state or legislative levels would be taken up by advocates by means of local training programs 

for professional groups. Through constant pressure advocates kept raising issues about how 

partiailar cases were being mishandled by the system. 

Few of the women who organized the battered women's movement were econornically seif- 

sufficient. Most were part of the working poor. Some were dependent on their husbands or 

dependent on the state, either as welfare recipients or as civil s e ~ c e  workers. As women 

seeking refuge in the shelters mmed to the state for financial resources or legal protection, the 

state's role in reproducing relations of dominance and subordination was repeatedly 

demonstrated. Lawmakers, police officers, judges, and social workers consistently faiied to use 

their institutional powers to protect women fkom further abuse or to sanction men for their 

violence. 

Even when the movement had secured legislation that expanded the institutional power to 

intervene, practitioners fiequently refused to use their new powers. It was this reality that 

politicized movernent workers. Feminist theory offered them an analysis of what they were 



experiencing each day they waked through the shelter door to begin a work shift or to escape a 

batterer. As women crowded into shelters, their nones revealed a disturbing pattern of specific 

actions on the part of legal and human service practitioners which seerned to coilude with men's 

violence and intense women's vulnerability to domination by violent men. 

It got so 1 could finish a woman's story W v a y  through it. There was this absolutely eene 
feeling that these guys were getting together and deciding what to Say and do. The people in 
the system were saying a lot of the same rhings that the men were saying : "It ' s her fault, too. 
She has to take some responsibility for what's happening, it takes two to tango." Back then 
there were no arrests, no prosecution, no special visita tion orders. It's as if everyone just 
had bhders on to how violent some of these men were. Some women weren't shocked by 
this-they had been on welfare or in this system for a long time and had that jaded attitude 
toward the system. 1 was a novice, 1 was shocked at it. 1 remember thinking, "But the squad 
car says 'to protect and serve' on the door-how could the police just walk 
away?"-Shelter advocate (interview, June 1 5, 1995) 

Each woman's story added to a picture of a legal system whose practices, procedures, and 

policies made it difficult for most women to use for protection fiom male violence and which 

rernained vimially inaccessible to marginalized women. 

1 was trying to get away from him so 1 went to Legal Aid but I had to use our family income 
on the intake form. My income was nothing. His was about $25,000, which meant 1 didn't 
qualify for an attorney. It wasn't like 1 could Say, "By the way, Mike, cm you leave a check 
on the table before you leave today? I'm off to see a divorce attorney.". . . The sarne thing 
happened when 1 tried to apply for welfare and get an apartment. We were still living 
together, so I had to use the f d y  income, which meant 1 couldn't get on we1fare.-Former 
women's group member (interview, May 25, 1995) 

Everyone kept teliing me to  ca l  the police on her and have her arrested but 1 knew if Carla 
and 1 ended up in court together or if 1 tried to use a shelter, Jeny wouid find out and I'd be 
back in court ail over again for custody. He could never quite prove to anybody that 1 was a 
lesbian. He just needed the proof to get the kids.-Former women's group member 
( i n t e ~ e w ,  May 25, 1995) 

Advocates began to understand that the failure of the courts and police to protect women was not 

simply a matter of an attitude on the part of individual practitioners. It was a lack of legal tools 

to intervene in a legal system that did not take into account the inequality of the possibilities of 



parties seeking court intervention in family matters or the complexities of wornen's experiences 

in a society in which citizens' access to resources and social privilege is determined by their 

seniality, race, gender, and class position These reaiizations led advocates to fom legislative 

coalitions and criminal justice reform prnjects at the state level. Successful legd reform efforts 

in one state were quickly taken up by advocates in other  tat tes.^ Reform initiatives, such as laws 

that authorized civil courts to remove abusive parties fkom their homes, expanded police 

authority to make arrests, required jailers to n o t a  victims when releasing offenders fiom 

cuaody, and ailocated fùnds for shelters, would be passed in one state and withùi 3 to 5 years 

passed in over half of the country's state legislatures (National Council of Juvenile and Family 

Court Judges, 1996). 

Activists also organized criminal justice reform efforts on the local level, either as separate 

projects withui shelter programs or, in cases like the Domestic Abuse Intervention Project 

(DAIP) in Duluth, as independent sister organïzations of the shelters. The fist comrnunity-based 

legal reform projects focused on specific aspects of legal intervention. For example, Evergreen 

Legal Semices in Seattle set up the first legal advocacy project for women who wanted to 

prosecute their abusers. The San Francisco Family Violence Prevention Project was the first 

major project to locate a feminist advocacy program within a prosecutor's office (Schechrer, 

1982). 

When the Duluth project began in 1980, legai advocates in other cities had effected changes in 

every aspect of criminal court intervention, fkom dispatching to sentencing. DAIP gained 

national recognition as the first community-based reform project to successfully nejotiate an 

agreement with the key intervenirig legal agencies to coordinate their interventions through a 

series of written policies and protocols that lirnited individual discretion on the handling of cases 

and subjected practitioners to minimum standards of response (Pence, 1983). These early reform 

projects placed victirn advocates in a leadership d e  of bringing various actors in the system 

9h Minnesota, for example, between 1 977 and 1 990, battered wornen's movement activists were able to 

successfully argue for the passage of 16 pieces of legislation. These included establishg shelters for battered 
women, expanhg the ability of Iaw enforcement officers to make arrests in domestic violence cases, requuing 
jailers to net@ victims of the release of their abusas, and requiring judges to presume that joint custody is not tn the 
best interest of the child if there has been domestic abuse. 



together to examine and change procedures across agency and department boundaries. 

Within the battered women's movement there was little disagreement that it was the role of 

advocacy programs to challenge institutional practices that prevented women nom getting the 

full protection of the legal system. There was, however, sharp disagreement over the extent to 

which battered women's activists couid or shouid initiate refonns that would increase the 

presence of the police and toms in the lives of battered wornen. Activists debated efforts to 

require police to arrest batterers and to require prosecutors to pursue convictions as the multiple 

realities of women's lives came into sharp relief Even when police uniformly apply their arrest 

powers to men of Merent or ethnic backgrounds, arrest does not mean the same thing to a Latin 

man and an AngIo man, to a poor man and a middle-class man, or to a gay man and a straight 

man; nor does it have the same impact on their partners. Movement activists were demanding the 
r 

protection of women fkom an institution which has been instrumental in rnaintaining white 

patriarchal supremacy and suppressing resistance to the social order The movement was caughr 

in the tensions of responding to immediate needs of women and working toward long-rem 

institutional change. Like tensions within ail social movements, they took on complex meanings 

(Costain, 1982; hooks, 1984). 

It was one of those you're-damned-if-you-do-and-you're-damned-if-you-don't things. When 
we started taiking about arrest I knew it was going to be used against Black men for reasons 
other than hitting a Black woman. It was things like the Birmingham police arresting ten 
Black men to every white man that made me argue against it, but then 1 didn't want police 
walking away when a Black woman was beaten either. So in the end 1 supported a policy 
which meant in most cases the man would be arrested and Black women would be down 
there to get him out. That's the way it is.-Legal advocate (inteMew, June 23, 1995) 

Politically, the battered wornen's movement has been oriented toward the very practical legal, 

financial, emotional, and medical needs of battered women. The sheer numbers of women 

coming into shelters necessitated a pragmatic approach (Costain, 1982). Women cailed the police 

when they were being beaten, they sought legal relief in divorce court, and they were dragged 

into juvenile court as ailegedly bad mothers. The question of whether we should use the courts to 

protect women was in a sense rhetoncd, as women were already inextricably hooked into the 

legal system. The more meaninal debate centered on strategy (Cume, 1990). 



1 wnte this as ifthere is a common description or definition of a commmity-based advocacy 

program, but of course there is not. Some of these programs operate a h o a  exclusively on 

volunteer Iabor whiie others have substantial budgets and staff. Some are operated by people 

with no previous political or organktional expenence and others are staned by people with 

academic degrees in human service administration Despite the educatiod, class, and social 

differences that separate many of these programs, they are Ioosely connected. What has led them 

to enter into coalition with each other is the experience of working with women who face 

horrendous institutional obstacles in securing safety for themselves and for their children. 

In the next chapter 1 will dkcuss the development of a legal advocacy approach which has 

become known as coordinated comrnunity response or domestic violence intervention projects. 



CHAPTER TaREE 

INSTITUTIONAL ADVOCACY & CRLMl2VA.L JUSTICE REFORM EFFORTS 

As activists deveioped advocacy mategies at the state level, and community-based programs 

pushed for their implementation on the local level, two distinct f o m  of advocacy emerged: 

individual advocacy and institutional advocacy. Individuai advocacy involves an advocate 

helping a woman consider her options and then pursue a course of action in the le@ systern. The 

advocate explains various court procedures and helps negotiate around obstacles. In short, it is 

the job of the advocate to help a woman achieve her personal goals in the lep i  system. The 

advocate may not agree with the choice the woman has made, but she is trained to suppon the 

woman' s decision unless she c m o t  ethically do so (Davies, 1 995). 

For the battered women's movement, institutional advocacy is the sum total of those activities 

designed to change an institutional practice (i-e., policy, procedure, or protocol) which works 

against the interests and needs of battered women as a group. It is rooted in individual advocacy 

in that institutional advocacy programs are informed by the everyday experiences of battered 

women as their cases are processed in the legal system. Institutional advocacy is committed to 

claiming the legal process for women who have very diEerent goals in using the systern than 

those in the system who process her case. Wittner's (in press) institutionai study of women's 

agency in domestic violence court found battered women used the courts for many purposes; 

rarely was it to secure a conviction. 

In these often invisible ways-broadcasting the news about court, discussing the problern of 
violence among fiends and relatives, redefining the meaning and scope of unacceptable 
violence, rethinking their relationships with abusive men, reconcepnializing their rights and 
obligations, and reflecting on themselves-women made significant changes in their own 
lives, in their communities, and in the court. wttner, in press, p. 42) 

In some cities legal advocacy projects have organized as independent organizations, while in 

others they are program components of shelters. In many cities, shelter or comrnunity-based 

advocacy program staff practice both forms of advocacy. 

''Of course who defmes these needs is a major issue. 
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1 always think of my role in doing individual advocacy as helping to clear a path for women 
who have chosen a course of action but are coming up against obstacles. My knowledge of 
the system and relationships with people in the system put me in a position to help 
overcome those obstacles. When 1 am doing institutional advocacy, 1 thuik of it more as 
clearing a new path. When an advocate finds herself coming up against the same problem 
over and over again with Merent women, it's clear something needs to permanently 
change.-Legal advocate ( inte~ew,  June 1 5,  1 995) 

Lnstitutionai advocacy, however, aiso focuses on how the state should intervene with men who 

beat women, regardless of the desires of an individual wornan who is the victirn of an individual 

man. Thus the demands of the battered women's movement to criminalize violent men often 

conflict with the interests and desires of women who are living with those men (Edwards, 1989). 

Women entering the first shelters came with a need for more than a temporary place to stay. 

Various kinds of discussion take place in shelters. None reveal more about women's lives, 

experiences, and needs than the conversations around the kitchen table late at night, when the 

children are al1 sleeping and the intense pitch of activity that marks each day- has subsided. This 

is when women start to compare stones about police coming into their homes, phone cails from 

defense attorneys, subpoenas from prosecutors, and questions h m  child protection workers. 

This point of contact between the wornen's expenence and the institution she encounters is the 

juncture where advocacy begins, the juncture at which an abused woman encounters the state as a 

"battered woman." It is the point of departure for individual and institutional advocacy: 

1 don? think anyone who hasn't been there cm quite understand what it is like to have a 
huge fight with your husband, who decides to start punchmg home hs  points, then 
somehow you get to the phone without him cracking you over the head with it. It seems 
like it takes forever for the cops to get there. Every minute is like an hour. When you hear 
that knock on the door you have this feehg of panic-"My god, what have 1 done?" rnixed 
with this feeling of relief-"My god, they're here!" So in walk two men. They look so 
calm, so powemil. Blood is dripping out of your nose, you feel like a train just ran over 
you, you look like shit, your house looks like shit, your whole fucking life and every 
mistake you've ever made is just hanging out in the air for these two men to see, and then it 
al1 starts: "Do you want to tell us what's going on?" Where do you begin? "1 married an 
asshole, a dm& a shit father, and I want him the fuck out of my life, but 1 need the 
bastard." Somehow 1 don't thhk that's what they're looking for but that is exactly what's 
going on.-Nancy, former shelter resident (interview, May 19, 1995) 



The police officer now represents both the state and, in a sense, the community. The advocate 

works with the individual wornan to realize her goals. The institutional advocacy program works 

to define the role of the police officers, and of those practitioners who will take up the next 

stages of the case, as one of providing protection for this victim (and others) and deterring this 

offender (and others) fkom fuhue violence. 

The police officers, iike the dispatcher, the prosecutor, the judge, and dozens of others, represent 

one part of the apparatus that defines, manages, and processes the expenences of battered women 

as "domestic assault cases" in a legal system designed to enforce social n o m .  Unlike other 

serious crimes, such as bank robbery, kidnapping, or drug dealing, " d e  beating" is not yet 

considered an absolute breach of social n o m .  

1 sat in the back of the courtroom that day and the probation officer told the judge that [mu 
husband] was the hockey coach to my son's team and then he said that he had admitted to 
beating me up. So I guess because of that he was telling the judge that he didn't think my 
husband should go to jail. He told the judge that he should go back to the Domestic Abuse 
Intervention Project [men's rehabilitation group]. 1 thought, oh great, more rnisery, because 
he always found a way to make me pay for him having to ;O to those groups because of the 
protection order. It's like, why did 1 go get a protection order and then go through the arrest 
thing if the judge was just going to Say, "Well, Mr. Hansen, let's give it one more go and 
see if you cm jet it right this titime."-Former women's group member (interview, May 25' 
1995) 

D. E. Smith (1987) explores how everyday life in the modem state is administered through 

complex sets of "texnially-mediated" processes. That is, people and their experiences are 

constantly processed through f o m ,  files, memos, protocols, and records that tum an individuai's 

experience into a "case." Lived experiences, such as a woman's expenence of violence, is 

represented in and replaced by different organizational "texts" (forms; mes, and so forth). The 

gap or disjuncture between the textually mediated administrative procedures and lived 

experience, between a woman's experience of violence and the way her experiences are 

inaccurately reproduced in texts and administered as a case, c m  be enormous. Nancy's story 

illustrates that fiom the first moment of intervention by the police7 the case and her expenence 

are in danger of becoming increasingly unrelated: "Somehow I dont think that's what they're 



looking for, " observes Nancy, but she knows that what they're looking for is not "what's going 

on. " 

When we think about the state and power, we often think about repression or the use of armies 

and police forces and knocks on the door at night." But it is important that legal advocates think 

carefùliy about the other ways in which power is practiced by the modem state. The gap between 

a woman's experience of violence and the way the various agents of the state treat it as a case is 

neither ben@ nor politically neutral. It is a gap that carries the imprints of the practice of power 

that produce it. Thus in U.S. society, the disjuncnire between lived experience and the way this 

expenence is administered is a profoundly gendered,12 raced, and classed one. 

Power in modem societies operates more pervasively through knowledge and social technologies 

such as professions and disciplines than through repression and coercion. Fraser (1989) draws on 

Michel Foucault (1 979), who kens the practice of power in the modern state to a capillary, 

whereby power is widely dispersed and disseminated through multiple discourses and technical 

or professional processes, such as those of law, psychiatry, or social work. These discourses, she 

explains, work by defining the proper or normal conduct of everyday behaviour so rhat "power 

touches people's lives more fiindarnentaily through their social practices than through their 

beliefs" (p. 18). That is, hegemony works through the discipbry practices of the professions or 

other occupational groups and through the day-to-day operations of institutions. Education 

prograrns to change the attitudes of police officers or judges therefore simply won't work by 

themselves. Battered women's advocates must challenge the way power works through dominant 

knowledge practices. Joan Scott (1988) defines knowledge broadly: 

Knowledge refers not only to ideas but to institutions and structures, everyday practices as 
well as specialized rituals al1 of which constitute social relationships. Knowledge is a way 
of ordering the world. . . it is inseparable fiom social organization. (p. 2) 

Thus not only is knowledge deeply implicated in power relations, but power relations are 

"Repression is reserved for the politicdIy powerless and socially vulnerable. 

" By gendered, I mean to include attention to sexualirq.. 

36 



embedded in the kind of knowledge that is institutioaally produced about a wornan's experience 

of violence. For D. E. Smith (1 990a), knowledge created in this way carries in it (and is part of) 

the social relations of niling. She shows how such knowledge is an ideological practice "that 

subdues the lived actualities of people's experience to the cùscourses of ding" (p. 4). 

Thus, for example, as a woman's c d  for help is recorded by the 9 11 operators, the technolog). of 

the systern sets into motion a methodical and consistent administrative process of strucniring, 

analyzing, and ordering her experience so that it is reduced to a fonn through which those 

practitioners who operate the court systems eventualiy can know and resolve the case 

ideologically: that is, as the object of court and legai praaices rather than as the subject of lived 

experience. 

Legal documentary practices produce accounts of violence against women as a senes of criminal 

incidents rather than as a sustained, pervasive pattern of coercion and intimidation. -4s ssuch, 

each incident is treated as the crime to be processed. This conceptual practice is reinforced by 

similar practices in the social sciences, which produce understandings of violence quite unrelateci 

to the way women expenence it. 

Conceptual Problems in an Incident-Focused System 

The criminal court process is incident focused. The goal is not to determine if a defendant is 

battenng his partner, it is to determine if he assaulted her on a particular day. Let us begin this 

discussion by starting in what D. E. Smith refers to as the pre-categorical place of the everyday 

lived experience. Marilu has not yet been pulled into this institutionai mue .  One Tuesday Nght 

she is punched in the face by her husband during an argument over who is going to use the car. 

Their youngest chdd h e m  the argument and her mother's scream. She runs down the stairs and 

sees her mother bleeding, holding her nose, and yelling at her father. She is afiaid and calls 9 1 1 ,  

whch she knows as the police number. It is early evening. Marilu has to be at work the next 

morning, as does her husband, Jeny. Dinner is just about ready. Two of the children are leaving 

for camp at the end of the week. The third cMd has been sick al l  summer with a viral infection. 

This is not the first time Jerry has hit Marilu, although it has been over 2 years since the las  

physical abuse occurred. In the past year he has thrown things, screamed in her face, punched 



wds, and taken her car keys. She's done some of the same, called him names, kicked him in the 

s h s ,  thrown his favorite shirt in the garbage. There are hterdy dozens of details about this 

woman's We that are important to her. In a few moments when the police arrive and ask, "What's 

going on?" everyone wiU know they don't meaq 'Tell me everything that' s going on." They 

want to know about this fight and this blow to the face. And so fiom the first point of contact, 

the eveiyday Iived experience is being "worked up" for institutionai action. 

There is Marilu's Me and its particulan, and now there will be another reality into which her 

reality will be drawn and reshaped. A woman told me once, "Caliing the police on your husband 

is what it must be like to get beamed up to the Enterprise." For her, calling the police had meant 

she'd entered another worid with words she understood but sentences that made no sense. 

Eveiyone asked her questions, but no one sat d o m  with her to fisure out what to do. She knew 

she was the object of everyone's gaze but not a part of the discussion about what to do with her. 

The criminal court system is designed to determine if an incident that occurred in a community 

was a criminal offeme. If sol who was the offender? If the offender is identified, c m  it be 

show beyond a reasonable doubt that this person committed this crime? If so, what should the 

state do to deter this offender fkom cornmitting similar acts in the future, and what c m  be done to 

deter others from committing similar crimes? Typically, the goal of the woman is to stop the 

violence, not to secure a conviction (Ford, 1 983). 

An incident-focused system does not routinize a method for practitioners to account for 

contextualizing the events surrounding an assault. It does not require the observer to account for 

the power relations, the history or pattern of violence that surrounds an event, or the way that 

violence arises in a relationship. 

Advocates are not the oniy ones who find working w i t h  an incident-focused system 

problernatic. In my discussions with prosecutors, probation officers, and judges the issue was 

repeatedly raised. One prosecutor discusses a case in which she tried to stretch the confines of 

the incident-driven system. The case involved a man with a long history of p~ychological~ verbal, 

and minor physical abuse of his wife. But his obsession with her as she tned to leave the 



relationship made advocates bring this case to the attention of the prosecutor as potentiaily quite 

explosive. He had been arrested for an incident in which the physical contact was minimal. The 

hearing shows the limitations of an incident-focused system. The prosecutor's observations 

when 1 i n t e~ewed  her serve as a good introduction to the court transcript, found in its entirety in 

Appendix A: 

1 just wanted to get some controls on him [the abuser]. He was dangerous, and of course 
you can see f?om the transcnpt 1 failed, but later the police ameaed him with a and a 
suicide note. Eventudy he got put away, but he could easily bave killed ber and we 

would have once again failed because we aren't able to look at the whole picture of 
what's going on. In this case the judge fought me the whole way. He was mad that I was 

insisthg on bringing this to triai. He wanted it dismissed at the pretriai for lack of 
probable cause but I asked for a Rasmusson hearing. l3 1 thnk the judge thought 1 was 

being just stubbom by not just dropping it. And 1 was, but I really had a feeling that this 
guy was going to do something, This transcript will show you that I made a rnistake by 
focusing on if she was in fear and not focusing on his intent but stdl  it's a good example 
of t qhg  to get the incident in perspective. (InteMew, September 15, 1995) 

(Excerpts from Appendix A) 
[Prosecutor]: Thank you. Our flrst w i t r i e s s  would be Crndy Andrews. 

The Court: Go ahead.  

TESTnmNY OF CIWDY ANDREWS, 

Q What 1 would l i k e  t o  do i s  go i n t o  t h a t  a L i t t l e  b l t  w l t h  -02. .=-= 
t h e  t i m e  of t h i s  i n c i d e n t  on Janua ry  lst ,  a l d  you have a n  Ocder 
f o r  P r o t e c t i o n  i n  p l a c e ?  

A No, 1 d id  not. 
Q You've subsequently o b t a i n e d  one, 1 s  t h a t  r i q h t ?  
A Yes. 

Q Had you had any Order  f o r  P c o t e c t i o n  ln place tnroughoü= t h e  E L - e -  
year  r e l a t i o n s h i p ,  o r  a t  any tirne? 

[Defense Attorney]  : Judge,  I ' m  g o m g  t o  o b j e c t  t o  this l i n e  of  
q u e s t ~ o n i n g .  I t ' s  i r r e l e v a n t  to t h i s .  The zssue at hand is whether t n e r e ' s  
p robab le  cause for t h e  a s s a u l t  cha rge  which o c c u r r e d  on January  1st. 

tProsecutor]: Your Honor, I expected t h a t  o b j e c t i o n  and t h e  S t a t e ' s  
reasoning  here i s  that t h e  type  of assaul t  t h a t  we're t a l k i n g  about ,  a s  the 
Court  wlll hear  i n  t h e  nex t  few minutes, does n o t  i n v o l v e  a c t u a l  harm be ing  
i n f l i c t e d .  I t  i nvo lves  p h y s i c a l  c o n f r o n t a t i o n  but wi thou t  a c t u a l  h a m .  Xzd 
t h e  theory-the s e c t i o n  of t h e  s t a t u t e  t h e  S t a t e  is proceeding  under  i s  S e c i l s r .  

609.224, subd iv i s ion  1, p a r e n t h e s i s  (1) , a s  w e l l  as (2), which i n d i c a t e s  ct.ac 
~t is a  misdemeanor t o  commit an  a r t  w i t h  i n t e n t  t o  c a u s e  fear i n  anorhe r  o f  
munediate bod i ly  harm o r  d e a t h .  T h e  State's t h e o r y  h e r e  is t h a t  M s .  W.drews 
was made t o  be a f r ô i d  and h e r  fear i s  based  on t h e  whole h i s t o r y  of thrs 
r e l a t i o n s h i p .  That  t h e  h i s t o r y  of t h e  r e l a t i o n s h i p  i s  r e l e v a n t  t o  t h e  
de t e rmina t ion  of whether s h e  was a f r a i d  on J a n u a r y  1st of  1 9 9 5 .  

The Court: 1'11 l e t  it  go for a whi l e .  You d o n ' t  have t o  gc on f o r e v e r  

''-4 Rasmusson hearing 1s held if it is questionable that there is enough evidence to proceed with a ulal but the 
prosecutor wants to do so. 



i n  d e t a i l  w i t h  r ega rd  t o  p r i o r  o r d e r s  and t h e  like. 
[Prosecutor] : Okay . 
Q (Ms. Hewler, c o n t i n u i n g )  B r i e f l y ,  M s .  Andrews, can you tell u s  lf 

you've had two p r i o r  Orders f o r  P r o t e c t i o n ?  
A Yes, 1 have. 
Q When did you o b t a i n  t h e  f i r s t  o rder?  
A The f i r s t  o r d e r  was J u l y  o f  '89, and second o r d e r  was t h e  summez 

of ' 9 3 .  
Q Has t h e r e  been a h i s t o r y  o f  phys i ca l  v i o l e n c e  i n  your  r e l a ~ i c c s ~ ~ ~  

wi th  M r .  Andrews? 
A Y e s ,  t h e r e  h a s .  
Q And can you d e s c r i b e  b r i e f l y  f o r  t h e  Court t h e  t i m e  p e r i o d  uncier 

which t h a t  has  happenec!? 
[Defense Attorney]: F i r s t  of  all, she t r i e d  t o  block hirn down ln t h e  

basement from t a k i n g  p r o p e r t y ,  and t h e n  he i n  t u r n  goes up and c a l l s  911. She 
fo l lows  hirn back up and t h e n  s h e  d i s c o n n e c t s  t h e  phone. While a t  one tirne s h e  
i s  saying  she's a f r a i d  of h i m  and b e i n g  a f r a i d  of b e i n g  a s s a u l t e d  E y  L m ,  ske  
i n t e r f e r e s  w i t h  c a l l i n g  t h e  law. People  want law-enforcement t o  corne 12 tney 
w e r e  r e a l l y  a f r a i d  . . . 

[Prosecutor]: Your Honor, 1 would argue t h e r e  is p r o b a b l e  c a u s e .  The 
s t a t e  c l e a r l y  i n d i c a t e d  t h a t  it i s  a n  a s s a u l t  tc p l a c e  sorneone i n  f e a r  of  
immediate b o d i l y  harm. That '  s how w e '  re proceeding h e r e .  Yes, t h e r e  were nc 
t h r e a t s .  Y e s ,  t h e r e  would be no i n j u r i e s  . . . Sut t h e r e  was d e f i n i c e l y  an 
a s s a u l t .  . . . O f f i c e r  Bron te  d e s c r i b e d  her a s  be ing  upset and i n  
t e a r s .  . . . I t  was s u g g e s t e d  t h a t  a normal person wouldn't  unplug t h e  ;hoze, 
b u t  t h l s  i s n ' t  a  nomal s i t u a t i o n .  T h a t ' s  Che whole p o i n t  cf  t h i s  p a r t r c b l a r  
c a s e .  . . . Thi s  i s  a  s i t u a t i o n  where t h e r e  h a s  Seen an extended h i s t c r y  cf  
v i o l e n c e .  . . , 1 b e l i e v e  s h e  t e s t i f i e d  t o  t h a t  ve ry  c l e a r l y  whez s h e  s a ~ C  
s h e  knew w h a t  h i s  pa t t e s r i s  were, what h i s  h a b i t s  were, and i f  he was ariqry 
t h a t  he wouldn ' t  l e a v e  t h e  home. That  she sensed somethlEg worse was qalnc z c  
happen . 

The prosecutor here has worked to have testimony entered into the record that puts the relatively 

rninor incident into the context of a relationship in which there is an extended history of violence 

By doing this the prosecutor is arguing that one cannot look solely at the behavior of the 

defendant that evening; the way his past use of violence impacts every exchange he has with the 

woman he has beaten mua  also be considered. Uitimately the prosecutor is unsuccessfÙl in 

proceeding with this case because she is unable to convince the court that the fear that the victirn 

felt was intentiondly inflicted by the defendant. 

(Excerpts from Appendix A) 
The Couxt: Wait a minute .  W e  have  t o  d e a l  w l th  it now o r  deai w i t h  it 

l a t e r .  The S t a t e  does n o t  say i t ' s  against  t h e  law t o  p l a c e  one i n  fear cf 
b o d l l y  harm-1 don ' t  have any qualms a b o u t  t h e  f a c t  she was i n  f e a r  of  b o d l l y  
h a m .  The s t a t u t e  you ' r e  t a l k i n g  about  i s  an act done wi th  i n t e n t  Co c a u s e  
f e a r  of  b o d i l y  harm. So- 

[Prosecutor] : That '  s r i g h t  . 
The Court: So your argument s h o u l d  not be r e l a t e d  t o  her s t a t e  of f e a r ,  

which 1 don't q u e s t i o n  wi th  t h e  h i s t o r y ,  e t c e t e r a ,  b u t  h i s  inten:  w i t h  whaE he 
was aoing .  T h a t ' s  where t h e  problem i s .  

[Prosecutor]: T h i s  is a man who has  an unde r ly ing  history of being 
v l o l e n t  i n  h i s  r e l a t i o n s h i p .  A push f r c m  hlm would mean something f a r  
a i f f e r e n t  to h i s  w i f e  and [ne] knew t h a t .  He knew t h a t .  H e  knew t h a t  he  



c o u l d  make her a f r a i d  by pushing her. He knew t h a t  his voice-al1 of his 
a c t i o n s  because  of what she h a s  corne t o  c o u r t  t o  say-she knew how to read nrs 
s i g n a l s .  . . . 

fDefense Attorney] : Judge ,  it j u s t  i s n '  t t h e r e .  The re  i s n '  t any 
e v i d e n c e  showing that h i s  i n t e n t  was t o  hann her o r  even  cause h e r  to je 
a f r a i d .  . . . 

The Court: . . . Now, I t h i n k  t h e  p o l i c e  d i d  what t h e y  haà CO do unaez 
t h e  c i r cum s t ances  . They were c a l l e d  t o  p o t e n t i a l  problems. B u t  you' r e  
t a l k i n g  about t a k i n g  i n t o  c o n s i d e r a t i o n  al1 the c i r c u m s t a n c e s  when you 
d e t e r m i n e  i n t e n t ,  and 1 think you a l s o  have t o  take i n t o  c o n s i d e r a t i o n  that 
she  was b l ock i ng  h i s  path .  1 don't t h i n k  tha t  there is-you know, we're  goiriç 
t o  have t o  do t h i s  now o r  do it again .  1 d o n ' t  t h i n k  y o u ' l l  be able  t o  ger 
t o  a j u r y ,  t c  be frank, M s .  H e w l e r .  1 d o n f t  t h i n k  there is enough t o  get 2s 
to a j u r y  . . . 1 don't l i k e  it, but I ' m  gcing to have to dismiss 1~ f a r  l a c k  
of p r o b a b l e  cause. That i s  a l l .  

Here both a prosecutor and police o6cer  attempt to step back, look at the whole picture of what 

is happening in this relationship, and make the criminal law act in ways that protect the victim. 

Both are prevented from doing so, not because they don't have the personai consciousness to see 

that this is a pattern of abuse, but because of both the speciaiization of the court system and the 

way the law produces an account of violence that conceptualizes it as a senes of incidents rather 

than as a sustained pattern of abusive, controlling, and intimidating tactics used by batterers to 

establish authority and power over victims. 

In this case police officers arrested because they knew the history of this abuser and wanted to trp 

to get the case into the system. The prosecutor here is trying to make an incident-focused system 

account for a pattern of abusive behaviors. Even though the judge says he's familiar with the 

whole case and refers to it as a "chaotic situation," he niles to dismiss because the prosecution 

has not adequately shown that Mr. Andrews' actions that evening were specificaliy intended to 

cause Ms. Andrews feu. The prosecutor tries to argue that the whole relationship is based on his 

knowing how to place her in fear, but in this instance the arggument fails. The prosecutor has a 

weak case because the incident must stand alone in a criminal proceeding. The prosecutor's 

efforts to use this arrest as a way of gaining some leverage for state intervention and protection is 

thwarted in an incident-focused system. 

Sociai Science's Reinforcement of Counting Incidents 

1 want to bnefiy discuss how the work of sociologists c m  link into the 1aw7s focus on the 

incident, decontexnializing the violence women expenence and masking the danger many 



women face. Murray Straus, Richard Gdes, and Iater, Susan Steinmetz were arnong the first 

U. S. socioIogists to take up the task of scientificaliy defining and describing woman abuse as a 

problem. They have since become the foremost U.S. academic authorities on the subject of 

f d y  violence. In 1 975, Straus released the findings of their National Farnily Violence Survey , 

which he had conducted with Gelles. It c o b e d  what shelter advocates had been saying: lots 

of women were getting hit, many quite severely (Straus, Gelles, & Steinmetz, 1980). The survey 

involved 2,143 members of "intact couples" in order to document the number of people who 

physicaliy abuse their partners. The study also measured the fiequency with which these acts of 

violence were committed. The researchers designed the "Conflia Tactics Scale" (CTS) to 

measure objectively what they caiied " c o ~ c t  tactics." The survey idenufied the number of 

times in a year that 1,179 women and 964 men had engaged in the use of violence against their 

paruiers. Each survey respondent was asked to choose fiom a list of 18 possible conflict tactics, .- 
about half of which are "assaulùve" (Straus, 1979). The list includes items such as "threw 

someùiing," "pushed," "grabbed," "slapped," "used a knife or a gun. " The scale does not measure 

injury; instead, it divides assaultive tactics into two categories, "minor" and "severe," paraileling 

the legal distinction between simple and aggravated assaults. The perspective of the victim did 

not figure in the measurement of "minor" or "severe": The so-called hard data were detached 

from the actual experience. Thus, on the CTS, a woman who kicks her husband while he is 

choking her will be scored as having used a severe tactic of violence (Okurn, 1986). 

This measunng instrument obscures eveqthing that needs explaining. Let us take the fictitious 

case of a mother with three children. Her husband works for an accounting firm and she is a 

homemaker. She has twice been hospitalized as the result of his abuse. One night he cornes 

home several hours late, appearing to be dmnk. She yells at him and calls him names. He starts to 

wak toward her and she tells h m  not to touch her. He smiles and continues toward her; she 

throws a vase at him and it hits him in the arm. He grabs her by the hair and tells her that if she 

doesn't shut up he will smash her face. So far it's 1 :2 on the CTS. She then kicks him hard in the 

shins. It's now 2:2. He pounds her head into the wall several times and she reaches out and 

scratches his face. He lets go and she runs out of the house and goes to her sister's for the next 

three days. It's 3 :3 on the CTS. 



The midy by Straus and Gelles confirmed that battering relationships conNtute a social problem 

of enormous magnitude. It also clairned, however, that equal numbers of men and women are 

v i h  of domestic violence. In their initial reports the mutuality was downplayed as not as 

dangerous to the men, but by 1977, Straus, Ui collaboration with Susan Steinmetz, began making 

claims that husband abuse was a large and ignored social problem (Steinmetz & Straus, 1977; 

Straus, 1989). The claim got good press play and gave cunency to the argument that battering is 

not so much a gender problem as it is a problem of intrafamily violence. Once again the 

particulars of women's experience are lost as scientific screening devices are institutionaiized, 

aiiowing scientists to manufacture data which are taken up as fact by practitioners in institutions 

of social control (Yllo & Bograd, 1988). The ongins of their making disappear. 

For a battered woman violence is part of her relationship with her partner. She does not 

experience or reflect on the violence as a series of incidents, yet this is how it is taken up by the 

legal system and analyzed by social scientists. The notion of counting blows and documenting 

specific incidents of violence becomes a conceptuai practice. It prevents interveners from seeins 

how dangerous many abusers are to the women they assault. However, as the case of Cindy 

Andrews demonstrates, both advocates and practitioners alike are copinant of the legal system's 

inherent limitations in protecting wornen who are abused. The practitioners who attempt to push 

the boundaries defined by legal processes tend to be the ones who form alliances with 

community-based advocates in the effort to transfom the system. 

Issues of Leadership in Refoxm Efforts 

Community-based advocacy projects brought women without law degrees or any officiai legal 

standing in a case into the courtroom to advocate for individual women. Institutional advocacy 

programs extended their presence into the administrative workulgs of the system, insening 

advocates into discussions on the managerial practices of the court synem and demanding a 

voice on behalf of women as a class. Their presence was met generaily with resistance and 

occasionaliy with cooperation. In some cities, they were charged with practicing law without a 

license or accused of "man hating, " gender bias, and obstructing justice @avies, 1 99 5). 

While many advocacy groups and shelters have had tense relationships with police departments 



and the courts, there was often a recognition that a cooperative relationship would be in the 

interest of both groups. Shelters gave police as weil as the courts much-needed resources to deal 

with a crime they had previously been ill equipped to hancile. Besides offering emergency 

housing for women, shelter progrmm coordinated the legisiative initiatives to expand police 

arrest powers, judicial authority to quickly remove violent offenders fiom the home and to hoid 

them following arrest, and prosecutorid ability to bring certain evidence into the counroom. 

W1th these expanded powers came rising expectations that the court act to protect women and 

children in far-reaching ways. 

The judiciai system in any cornmunity is a collection of agencies with ties to dif5erent levels of 

goveniment. Decision-making power is not centralized in any one agency or person. Some 

practitioners work for the state (judges), some work for the county (jailers, dispatchers, probation 

officers, and county prosecutors), some work for the city (police officers and city prosecutors), 

and some work for the federal govemment (appellate court judges). In Minnesota, each judicial 

district has a court administrator who works essentidy under the direction of the judges of that 

district. The administrator s u p e ~ s e s  the courthouse s t a  clerks, and b w s  and the 

administrative processes they ail perform, such as creating court cdendars, dealing with the flow 

of paperwork, developing f o m ,  maintaining filing systems, and operating computer systems. 

Judges hold bi-annual elections to choose a chief judge to coordinate their administrative 

processes. 

Making changes in procedures or policies in this network is cornpiicated by the multiple sites of 

decision making. There is of course the formal, recognized division of tasks and power as well as 

the informal and often more contested terrain of policy making. Systerns advocacy requires 

advocates to promote changes that take into account the multiple agendas of intervening agencies 

while maintaining their own priority of victim safety. There is no single person in the legal 

system whom advocates can approach to revamp the court's response to these cases. Each agency 

has to be brought into the process of change and each change in an individual agency has to be 

coordinated with the other agencies either afEected by the change or necessary to make the 

change take place. 



Advocacy programs attempt to achieve changes bofn at the macro level (e.g., passage of new 

laws or adoption of new prosecution, probation, or police policies) and at the micro level ( e g ,  

making changes in procedures and in daiiy court and police practices aich as setting court 

calendars, manging a safe waiting space for women and advocates, determinhg what 

information belongs in a police report, and presenting sentencing recommendations to the judge). 

Both levels of advocacy require carefùl attention to the way one change wiil impact another pan 

of the case processing. Legd advocates generally consider any change they or others propose 

fkom the standpoint of how it will impact battered women, both as a class and as individuals. 

Legal advocacy projects which have made a cornmitment to avoid the stereotypical assumptions 

about the "universai" battered woman also analyze proposed changes fkom the point of view of 

wornen occupying dEerent social positions in the community (Weisberg, 1993; McAilister, 

1982). In our society, women's experiences with multiple forces of oppression-as a c a n  

Amencan, Latin% Native Americaq poor, illiterate, lesbian and immigrant women-means that 

although there is a common ground that women share as battered women, there is no universal 

experience of being battered. These socially different subjective positions of women do not mean 

that a womm is k s t  battered as a womaq then as a poor woman, then as a South Asian poor 

woman. Being a woman and South Asian and poor are simultaneous experiences that compound 

and mediate each exchange as she negotiates her way through the legal bureaucracy . 

When an institutional legal advocacy project first organizes in a community, it typically has an 

arnbitious agenda for major policy changes in several agencies. Often the goal is to ask key 

agencies to simultaneously adopt new written policies. Negotiations for this kind of coordinated 

change take months and even years to cornplete. The absence of a central administrative body or 

person in the court system requires that change which impacts several parts of the system be 

negotiated with several key policy makers. Local politics as weIi as the adversarial nature of the 

legal system affect the neg otiations. Frequentiy the tensions are such that p ractitioners become 

openiy hostile to each other. In some cities, particularly those at the forefront of community 

intervention, legal advocacy projects have played a key role in cirafting, negotiating, and 

strategizing for the implementatioa of changes. In other cities, advocates have worked closely 



with one or two administrators within the system who assume the main leadership roles but 

closely ally themselves with the advocacy program (for example, San Diego). Elsewhere the 

advocate's role in influencing refom efforts is severely cu~ailed and marghalized by 

praaitioners who have no cornmitment to a victim-referenced reform effort. 

In the past 5 to 8 years a growing number of policy &ers inside the legal system have taken up 

the banner of refom. Advocates in the battered women's movement do not c l a h  a monopoly on 

the rïght to speak about domestic violence, but as Gillian Walker (1 990) argues, we do insist that 

the standpoint of battered women become the prerequisite grounds f?om which to be tmly self- 

and institutionally reflecùve about proposed reform of the corn  system. 

The battered women's movement's legal agenda is one of reform. It does not actively pursue a 

fundamental restmcturing of the law or the law's role in sustaining race, gender, and class 

oppression. It does not challenge the underlying assumptions of heterosexist concepts of farnily 

or fiiendships or intimacy (Rich, 1980). Indeed, this reality has led to a critique of legai reform 

efforts by a number of feminist theorists (Brown, 1992; Currie, 1990; Pateman, 1987; Smart, 

1989). They find the legal system to be so hopelessly masculinist that there is no possibility for 

producing meaningful change for women. Wendy Brown argues, 

If . . . state powers are no more gender-neutral than they are neutrai with regard to class 
and race, such an appeal involves seeking protection against men from masculinist 
institutions, a move more in keeping with the politics of feudalism than eeedom. Indeed, 
to be "protected" by the very power whose violation one fears perpetuates the specific 
modality of dependence and powerlessness rnarking rnuch of wornen's experience across 
widely diverse cultures and epochs. (p. 9) 

Through its legal refonn efforts the battered women's movement calis into question the way the 

law sustains one practice of male dominance: the physical chastisement and control of women in 

their intimate relations with men. The legd advocacy work within the battered women's 

movement works within an institutionaliy acceptable framework of community activism to 

influence the way the law is practiced. Many of the demands of the battered women's movement 

are achievable precisely because they do not require a basic restructunng of the legal system. 



During my conversations with battered women's activisu in Minnesota about their work, many 

expressed awareness of a boundary around legd reform efforts that left the basic organization of 

the legd apparatus intact as they focused on how people within that given fiamework go about 

their work. 

I'd Iike to think of myself as d o i s  something redy  big, even histoncalIy significant, and 
in a way this is, but it's aiso a lot o f  tweaking. Making the law be better, given what ir is. 
We don't ask some of the redy big questions, like why don't we do away with this whole 
idea of an adversarial system producing tmth or justice. (Intemiew, May 26, 1995) 

Weil, where do you start? 1 know we can change a law. 1 know we can change lots of 
outdated practices. 1 wouldn't have any idea how to restructure the thing-besides, 1 can't 
think of who would fund a proposal to reorganize the entire legal system. (InteMew, 
May 26, 1995) 

Lots of iittle things dont make sense to me-like the way they do arraignments, so much 
time is wasted-but also big things don't make sense, like why isn't the battered woman 
the client to the probation officer, why is the batterer? They spend al1 this tirne asking 
him things he'il never tell the tmth about and then they make a reasonable, or good faith. 
or something Like that, effort to talk to the victim. Why not spend time trying to find out 
what happened and talk to the woman and people they both know? But we never really 
discuss changing people's jobs totaliy, we mostly just look at how people are doing jobs 
that are aiready agreed should happen. (LuteMew, May 3 1, 1995) 

The Key Activities of Institutional Advocacy Projects 

As they work toward court reform, community-based advocacy projects engage in a fairly 

complex set of activities that occur sirnultaneously. I'd like to provide here a general description 

of the kind of activities that constitute an advocacy project in order to later demonstrate how a 

comrnunity audit on centraiking victim safety in the management of domestic violence cases can 

have crucial implications for a reform strategy. Most reform work f d s  into one or more of eight 

general program categories: l4 

"These objectives were prepared by the staff  of the Duluth Domestic Abuse Intervention Project in 1994. 
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(1) Creating a coherent philosophical approach centraiizing victim safety 

(2) Developing "best practice" policies and protocols for intervention agencies which 
are part of an integrated response 

(3) Reducing fiagmentation in the system's response 

(4) Building monitoring and tracking into the system 

( 5 )  Ensuring supportive community infrastructure of nippon 

(6)  Intervening directiy with abusers to deter violence 

(7) Undoing the harm violence to women does to children 

(8) Evaluating the system's response fkom the standpoint of the victim 

(1) Creating a Coherent Philosophical Approach Centralhg Victim Safety 

Successful intervention projects require the negotiation of a philosophicai framework that will 

provide a network of interveners a basis around which it cm organize and through which the 

negative impact on victims of contradietory philosophies, dBerent perspectives, and kagmented 

response systems WU be lessened. The practice of referring al1 actions back to the priorities of 

victim proteaioq accountability, and deterrence offers such a core organiMg fiamework. 

A central goal of institutional advocacy projects has been to elirninate the pervasive victirn- 

blaming practices of the curent system and to shift the onus of holding offenders accountable 

from the victim back to comrnunity institutions. In practice, this means changing the way 

practitioners thnk about the cases before them. It means chiuiging how they understand 

domestic violence, how they understand the relationship of the offender to the victim, and how 

they understand the potential for M e r  violence. It aiso means changing who they see as 

responsible for undoing the harm caused by the violence and what they understand to be the 

respective roles of the offender, the victim, and the community in endkg the violence. A legal 

advocate describes what it is like to do this kind of work: 



1 think we spend a great deal of our time fighting against the notion that these 
assaults are logical extensions of relationship problems or dysfimctions. We have 
picked up some allies in the mental health profession, but the mainsueam is still a 
powefil force in the legal system and their way of seeing violence as an 
individual pathology has been hard to overcome. We also battle endlessly against 
the blatant and subtle ways that people in the system blame women for getthg 
battered. But our biggest effort still cornes down to getting synems people to 
develop a sense of urgency in these cases. In towns Like ours, 80 to 90 percent of 
homicides are domestics, but the sheer volume of these cases lulls people into a 
passive intervention role. (Intemiew, May 26, 1 995) 

Advocates have used sitfety as an organizing fiamework for a legal reform agenda, which in 

practice has meant that the violence carmot be decontextuahzed. But there are many ways to put 

violence into context. Mahoney (1 99 1) suggests that contextualinng power means that we must 

understand what its use accomplishes for men- 

Violence is a way of "doing powei' in a relationship . . . The stereotypical image of a 
battered woman-dy sbctional, helpless, dependent-is alien to the sel f-image and self- 
knowledge of moa women who encounter violence f?om Our partners . . . These 
reciprocal, mutudy reiaforcing forces of popular perception, law, and litigation have 
made it difncult for women to identiQ ourseives and our experience as pan of a 
continuum of power and domination afEecting most women's lives. The challenge is to 
identify legal and social strategies that allow us to change law and culture simultaneously. 
by illuminating the context of power and control within which a woman lives and acts (p. 
82)" 

The battered women's movement has generally maintained that men batter women as a way of 

establishing control. This analysis is feminist in that it makes visible the power relations present 

in abusive relationships. However, centralking safety as a goal and power dynamics as an 

indicator of safety stili margindizes much of what needs to be explicated to fully understand this 

violence. Obviously there is a link between battering and what Rich (1 980) cdls "compulsory 

heterosexuality." Men's violence may not be so much a need or desire for power as it is a logical 

extension of their place in the economic and socially organized relations of mling in society. 

1 S Mahoney provides an excelient dscussion on the need for advocates for battered women to stop parucipating in 

the process of mal-defining battered women and to start linderstanding violence as men's way of doiq  power to 
keep women 6om autonomous action. She argues on behalf of a theory that defines men's use of separation 
violence. 



(2) Deveioping "Best Practice" Policies and Protocois 

for Intemention Agencies Which Are Part of an Integrated Response 

Training wasn't going to do it. We've had to push for written policies and protocols that 
provide some kind of standard of response. She calls 9 1 1 and from then till she's done 
with the whole mess there could easïiy be thirty or forty people who have something to do 
with her case. In a city like ours several hundred different people get involved in some 
part of the case. Without some fairly clear guidelines as to what are acceptable responses 
and what are not, we are going to be alI over the map in what we do as a cornmunity. 
-Le@ advocate, i n t e ~ e w ,  June 15, 1995) 

Victim protection will not be achieved simpiy by having actors in a coordinated response system 

think differently. They must act differently. The actions of those located in different parts of a 

coordinated system need to be both onented towards victim safety and organized in ways that 

complement rather than undermine or nibven each other. With this goal in mind, practitioners' 

decisions and actions need to be guided by sets of protocol standards and, in some cases, direct 

policies. These are sometimes referred to as "best practice" standards, policies, or protocols. 

But questions arise. When shouid the discretion of the individual practitioners be restricted by 

such protocols? Under what conditions should police officers be required to arrest? Should 

prosecutors pursue convictions when v i b  have asked to have cases disrnissed? These sorts of 

questions, however, c w t  be easily addressed from one site. Change needs to occur at 

numerous places within the system. 

Protocols generally govem three h g s .  First, they govem individual practitioners responses to 

specific cases. For example, they spece  under which conditions police wili arrest, probation 

officers will recommend jail time, or jailers wiU release suspects. Second, protocols govern 

practitioner's interactions with other practitioners in the system, with victim advocates, and with 

other community-based agencies. Protocols reduce system fragmentation. They help coordinate 

the oflen widely scattered parts of a coordinated response. Third, protocols address the issue of 

accountability by linking the agency with a monitoring system and a mechanism through which 

practitioners' actions can be questioned. 



To make protocols victim referenced, therefore, one needs to ask the following questions: Does 

this protocol enhance the victim's safety? Do case management considerations supersede victim 

safety? How do this policy and procedure impact victims' self-determination and autonorny? 

And how does this policy account for the power differential caused both by the violence and the 

ciifTering social positions of the victim and offender? 

(3) Reducing Fragmentation in the System's Response 

I can't tell you how many times I've seen a total breakdown in communication cause a 
case to be lost or dismissed. Every t h e  somebody gets senously hurt or killed, everybody 
scrambles to the fiies to make sure they didn't mess up. If they didn't there's a big sigh of 
relief, but there's ahvays this awareness that on so many cases there's a screw-up. 
-Cour t  clerk (intemiew, January 1 5 ,  1 996) 

Typicdy, the work of legd practitioners is bureaucraticaiiy organized. In occupationally 

specific ways, each has been trained in a method of subsumllig the specifïcs of individual cases 

so that they fit the available repertoire of problems or issues with which that practitioner works. 

Practitioners fit the experience of the real world into the terms, categories, modes of organizing, 

accounting, and evaluating provided by their work and its location in the relationships of ruling 

in society. Individual women's experiences of violence become absorbed into bureaucratically 

sanctioned, objec-g accounts, designed for "case management" and the control of people 

who are part of "the case." Officidy sanctioned "knowledge" is expressed in terms of 

management-relevant categories and becomes part of the way power works in the reproduction of 

gender inequality. 

This fragmentation creates troubhg contradictions for the work of legai advocates in the 

battered women's movement. As 1 will show, the terms of their activism are shaped by the 

practices of ftagmentation and specialization in the system they are trying to change. 

Legal advocacy can reduce the consequences of a fiagmenting bureaucratie process by promoting 

procedures which orient al1 of those processes to victim safety. The procedures include 

documenting the history of abuse, promotinp interagency consultations on cases, and helping 



change job descriptions-for example, questionhg why a probation officer's primary client in a 

dornestic assault case is the offender rather than the victim. Advocates constantly focus on the 

issue ofjustice by linking each step in the legal process to the expenence of the woman who has 

been beaten, asking, "Does this community response protect women?" 

(4) Building Monitoring and Tracking into the System 

We needed to keep pushing for accountability. We wanted the court to see itself as 
accountable to a community, to women who were being beateo, and to in tum hold the 
abuser to some standard of accountability .-Legai advocate (intewiew, June 22, 1 99 5 )  

One of the most crucial aspects of a community intervention program is accountability. 

Practitioners need to be held accountable to each other and, ultimately, to the priorities of victim 

safety, d e t e h g  individual batterers f?om fiirther use of violence and creating a general 

deterrence to the use of violence within intimate relationships. 

The Duluth DAIP has negotiated an interagency trackmg system to provide its participating 

agencies with information. The tracking system dows  information to be shared, d o w s  cases to 

be followed fiorn inception to closure, and reveals trends in the way cases are handled. Figures 1 

and 2 illustrate the collection and distribution of information within this system. A D.4IP staff 

member collects this information and disseminates it on a predetermined "need-to-know" basis. 



FIGURE 1 : COLLECTKNG INFORMATION 
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FIGURE 2: DISTRlBUTING INFORMATION AND REPORTS 
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A tracking system allows a review of large numbers of cases in short penods of time. The DAIP 

issues a rnonthiy report that alerts readers to patterns and problerns not visible when cases are 

responded to individuaily. For example, a recent probation report fiom one Minnesota 

conimunity revealed that there were 37 men on probation who had been reported by their 

rehabilitation program for failure to complete the program. AU 37 of these defendants were thus 

in violation of the conditions of their probation In 11 of these cases the probation officers had 

known about the violation for more than 14 days but had not issued a warrant or contacted the 

defendant; 9 of the cases belonged to the sarne probation officer. 

Individuals reading this monthly report attach to it different rneanings according to their location 

in the system. It alerts the shelter advocate, working outside the system, to contact individual 

women who may be at increased risk of h m :  most men who reoffend in the Duluth project drop 

out of their groups just pnor to using violence or shortly thereafter. It points out a potential 

personnel problem to the supervisor of the probation department. It warns the probation officer 

whose name appears on the list nine &es to take action. It gives the legal advocacy project in 

the community a reason to meet with the probation s u p e ~ s o r .  

-4 tracking system might also, for example, tell the reader that there are 60 outstanding warrants 

for batterers and that 35 of them are over 60 days old. Such a report cm stimulate effons to 

unclog the system. Perhaps the data shows that 90 percent of all those cases in which a charge of 

assault was reduced to a disorderly conduct were handled by the same prosecutor. Perhaps it 

shows that one judge consistently denies petitions for protection orders, or that 20 men who have 

been assigned to batterers' groups have not yet made contact with the program. A tracking 

systern allows a community to hold itself accountable to the policies and procedures it has 

adopted to protect victims. 

(5) Ensuring a Supportive Cornmunity Infrastructure of Support 

Legal remedies are not enough. A community needs to provide some basic resources for 
women, like shelter, long-term housing, a decent income, and a place to talk with other 
women in the same situation.-Shelter advocate (interview, September 1 1, 1995) 

In the U.S. the most effective legal refom prograrns tend to be located in cornmunilies with 



strong infiastructures of senices for battered women. Coordinated community responses need to 

make some basic services available to women vying to negotiate a vioience-eee iife for 

themselves and their children. These include emergency and long-tem housing; legal advocacy; 

financial assistance, or access to employment, or both; a place to talk with other women and help 

to understand the social and personal forces in their lives; medical care; an opportunity to work 

in advocacy projects with other women; and community seMces that support women's roles as 

parents. 

(6) Intervening Directly with Abusers to Deter 

For me the biggest shift was thinking about how to directly intervene with the man doing 
the violence. Do we try to k him? When do we want to push for jailing batterers? Jails 
are not exactly places where men learn to respect women. 1 dont thùlk we can daim to be 
standing with women ifthat means we Say we're with you, except we won't ever deal 
directly with the person beating you up. On the other hand, uying to individually fix every 
man who bears his wife is fûtde. This is a tough one because as soon as you s ta r t  to Say, 

"OK, let's do something with these men," aii sorts of screwbails show up to get in on 
it.-Legai advocate (interview, May 20, 1 995) 

A coordinated community response to domestic violence needs to establish a consensus 

re~arding the responsibility of state and community agencies regarding an abuser. As the 

violence is understood to reinforce unequal gender arrangements in society rather than the 

manifestation of individual pathology, this responsibility mua be assumed by the relevant social 

and fegal institutions and community orgmizations rather than left to individud women. Many 

cornmunity projects therefore engage in direct intervention with the abuser, usually through three 

courses of action: (1) creating a safety plan for the woman, which may include such strategies as 

obtrining restrahing or other court orders on the abuser; (2) imposing sanctions and deterrents, 

such as arrest, incarceration, and mandated community service, airned at the individud abuser 

and at the broader community; and (3) providing abusers with an oppominity for rehabilitation. 

This last component is contentiously debated-there is little evidence of the success of these 

programs. Rehabilitation programs are usually run by mental health practitioners. Many 

advocates argue that rehabilitation programs typicaliy de-politicize and de-criminalize the 

problem by psychologizing male violence in ways that make neither individual men nor unequal 

gender arrangements in society responsible for the violence. 



There is no agreement among intervention projects in the U.S. about the position or role the 

battered women's movement shodd take regarding rehabilitation programs for batterers. Most 

see monitoring such programs as part of their advocacy fiinction. W e  some battered women's 

advocacy projects were drawn unwillingiy into working with batterers, others were enthusiastic 

about their involvement. One of the major mistakes made by U.S. activists has been our failure 

to offer alternatives to rehabilitation taken up by the mental health movement. Despite eariy 

research which shows that highly structured education groups produce lower recidivism rates 

than groups using a more chical, process approach with abusers, most batterers' groups are 

located in mental health centers rather than community-based education prograrns (Edleson & 

Syers, 1991). The f d w e  of activists to successfully argue that rehabilitation or re-education 

programs for batterers should be located in community-based education programs has had long- 

term effects on the battered women's movement. The DAIP argued for using an educational 

approach using Paulo Friere's literacy and popular education process because it emphasizes the 

cultural aspects of workmg with an individual and links the individual to the social relations 

active in their lives (Pence & Paymar, 1993).16 However, n a t i o d y  the trend has not been to 

locate projects working with batterers in a community-based educational setthg. Instead we are 

now enmeshed in two powemil social institutions, the law and the mental health establishment. 

They share many of the same ways of conceptuaking the practice of ' W e  beating" (Pence, 

1992). 

(7) Undoing the Ham Violence to Women Does to Children 

Somehow the children are always labeled as the innocent victims of batte*. I suppose 
that means their mothers aren't so innocent. The system needs to see that when a man 
beats a woman in front of her kids, there are two innocent victims. It's so artificial to 
separate out-this is a child protection issue and this is a criminal court issue. No maner 
what, mothers come with kids and kids come with mothers-Visitation center worker17 
(inteniew, September 20, 1995) 

I6In 1 990, activists fiom 40 States spent 6 days with Frîere in Duluth to discuss applymg popular education 
methods to working with batterers and with women who are battered. Had the mode1 proposed by the DAIP gained 
Iargw influence across the counw, the influence of the "psy" professions 1 discuss in chapter 7 would perhaps be 
less dominant. 

"Visitation centers are sites at which non-custodial parents who have used violence against their partners can visit 
with their children. 



The success of advocacy projects in improving community and court interventions in domestic 

assault cases has not yet been matched by a similarly coherent approach to the visitation and 

custody issues which usually accompany the end of a relationship in which there has been 

violence (McMahon & Pence, 1 995). Children who witness violence in their homes are also its 

victims. When an abused woman leaves a violent partner, therefore, issues raised about children 

are not simply those of custody, but of responding to the totality of hann violence has done to the 

children. Advocates argue that the community, rather than individual women, has the 

responsibiïty to respond to this harm. 

For women who have been battered, separation fiom an abuser often shifts the site of the conflict 

fkorn the privatized setting of the home to the public arena of the judicial system. Custody and 

access workers report that abusive men are more likely than non-abusive men to fight for 

physical custody of their children (Taylor, 1993); evidence suggests that they are also more likely 

to receive favorable nilings from the courts (Saunders, 1992). Children and child custody issues 

are now a significant part of the politics of gender. Cain and Smart (1989) and Pollock and 

Sunon (1 985) argue that a violent man's relationship with his children entails a power 

relationship with the cNdrenls mother, played out through the issues of custody and Visitation. 

Conmunity intervention projects c m  play an important role in protecting children fiom violence, 

distress, and h m  as their primary relationships are re-ordered. One cannot think about children 

or the "best interests of the child" as if children stand alone and are not integral to the power 

relations of which violence against women is part. To protect children and undo the h m  done 

to them by domestic violence, community intervention projects and legal advocates argue that the 

mother's and chddys interests must not be pitted against each other. The response of the system 

must be informed by an understanding of the role violence and power play in shaping the social 

relationships of families. 

(8) Evaluating the System's Response fkom the Standpoint of the Victim 

It's important to agree on the standard that we will use to judge Our work. If it's more 
arrests or more prosecutions or a speedier process, we may find a successful project that's 
failed to improve women's lives. We need to use what's happened to the women who are 
being beaten as the basis for judging ourselves.-Prosecutor ( i n t e ~ e w ,  September 20, 



Finally, a successfbi community response to domestic violence needs to establish the means to 

evaluate state and community interventions fiom the standpoint of women seeking protection. 

This standpoint must be contrasted with a standpoint of effective case management or a "law- 

and-ordef' perspective that measures success in te- of arrests, conviction rates, and 

incarceratiom. Perhaps because it dows  them to speak with "authority" to the voices of 

authority in the U. S ., most criminologists in the U. S. are wedded to using quantitative research 

methods that are inadequate for addressing the problem of domestic abuse." Most of their 

quantitative research offers activists littie to deepen our understanding of the social relations that 

support violence against women or remedies that would be useful to women who struggle to stop 

the violence. Both the strategy used to protect victims fiom violence and the means used to 

measure their effectiveness must be grounded in women's experience, not in the priorities of the 

organizations that manage domestic violence cases or in the perspectives of the professionals 

who organize community responses (Busch & Robertson, 1992). 

Conclusion 

Generally speaking, the activties that constitute the work of legal intervention activists and 

projects such as the Duluth DAP c m  be described within one of these eighr categories. 1 do not 

mean to suggest that al1 projects have clearly articulated these activities as objectives, nor do 1 

want to Limit the activities that can be thought of as institutional legal advocacy. On the contrary, 

1 suggest that institutional change cannot be limted to organizing an interagency policy council 

to improve arrest and prosecution rates, nor to creating a plan which centralizes a batterers' 

treatment program, nor simply to better coordinating a fkagrnented system. It must operate at 

many critical levels of change from the consistent standpoint of making women safe from 

continued abuse. In the next four chapters I explore the role of texts in the processing of cnminal 

cases and propose an advocacy approach that inserts attention to victim safety into the daily work 

routines of court practitioners. 

"The National CleaIinghouse for the Defaue of Battered Women publishes an annuai nunmary of the most 
s i ~ c a n r  research in the area of women abuse. Of the 2 1 studies that fwused on cnminal justice reform work 
summarized in the 1995 edition, only one qualitative study was mentioned. 



C-R FOUR 

INSTITUTIONAL TECHNOLOGY, JOBS, AND SPECIALIZATION 

Workers in the criminai justice system are typically organized to work on cases in very specific 

and standardized ways. Actions are coordinated both through the design of the pradtioner's 

working space and through the establishment of standardking documentary practices pefiormed 

throughout a sequence of actions that culminate in case clonire. Some practitioners, such as 

dispatchers, always operate fiom the same work setting, the dispatcher's console. Others, such as 

police officers, might perfom several different tasks on a spedic case, operating f?om a variety 

of sites, including the squad car, the booking room, the police station, and the home of the 

offender and victirn. In this chapter 1 ka discuss how the organization of the work setting is 

designed to influence the way individual practitioners act on a case and then show how a case is 

processed through a sequence of documentary praaices that we might think of as processing 

inter chmges. 

Processing interchanges are organizational occasions of action in which one pradtioner receives 

£kom another a document pertaining to a case (e.g., a 91 1 incident repon, a warrant request, or a 

motion for a continuance), and then makes something of the document, does something to it, and 

forwards it on to the next organizational occasion for action. It is the construction of these 

processing interchanges coupled with a highiy speciaiized division of labor that accomplishes 

much of the ideological work of the institution. Workers' tasks are shaped by certain prevailing 

features of the system, features so cornmon to workers that they begin to see them as natural, as 

the way thngs are done and-in some odd way-as the only way they could be done, rather than 

as planned procedures and niles developed by individuais ensuring certain ideological ways of 

interpreting and acting on a case. 

Work settings, routines, and the documentary practices used by practitioners to process a case 

constitute an institutionai techn~logy.~~ The technologies of our jobs usudly predate our 

'Technologies shape the way we live and work together and what we are able to produce. Technoiogies are both 
the specifjc took that workers use to accomplish their ta& and the institutionally organized procedures for 
accomplishing these tads. 



employment. We s e p  into a work setthg with varying degrees of authority to change its 

character. The authority that individuals have to define their own jobs is based on severa! 

factors, including their position of authonty in their agency, the ngidity of the institution they 

work withq and the type of work they do. However, in generai, workers in the legd system, no 

matter what their position of authority, cannot alter the fundamentai character of their jobs. A 

judge, for example, cannot independentiy choose how to conduct arraignment hearings or order 

for protection hearings. The proceeding will be marked by a particular judge's personality or 

judicial demeanor, but it w i l  sti l l  essentially be what it is institutiody designed to be. 

My investigation is based on a notion of seeing court processes as part of an institutional 

technology. To M y  understand how the system is put together and finctions requires more than 

simply being able to iden* each of its component parts. If 1 were to take my lawn mower apart, 

carefûlly label each of its pieces, and draw a diagram of it, 1 would know a lot more about my 

lawn mower. But I wouldn't necessady l e m  how it works. 1 might still not understand what 

makes the blade whirl to cut the g r a s  To mow the lawn 1 need only know how to put it back 

together, and my diagram d help me do that. But to make it do something dserent 1 need to 

see how it works; 1 need to see how each part operates and how it interacts with al! the other 

parts. 1 aiso need to understand the principles of interna1 combustion. 1 need to understand the 

theory behind what 1 am observing. In this investigation 1 similarly attempt to discem how 

pieces of the technology are put together and how it is that they work together to produce certain 

ùistinitionally authorized courses of action. 

The Design of the Work Space 

When 1 walk into the office of the agency at which 1 work, I enter through the reception area. 

Two women share the position of receptionist. Jodie works mornings and Jackie works 

afternoons. I've heard Jodie describe her job to others by saying, "1 work the front desk." On her 

desk are four trays marked "Outgoing ma.&" "Incoming mail," "To be copied," and "To be 

faxed." To the nght of her desk is a phone with fifteen buttons (mine has four); behind her is a 

cornputer; to the nght of that are the agency mail boxes for each employee (except for her and 

Jackie); and a few steps away are a fax machine, a postage machine, a scale, and a copier. The 

file cabinet to the left of her desk stores copies of the articles and descriptions of the materials 



and programs that cders most fkequentiy request f?om us. On the wd in fiont of her desk is an 

"in and out" board listing the names of all the staffrnembers (foliowed by the names of the dogs 

of four staffworkers who bring their pets to work on occasion). Next to îhat is a large twelve- 

month calendar which h s  all the trainings coming up, the name of the staf f  person assigned to 

condua each training, and the city in which it will be held. On her desk is a sign, "Kindly leave 

your junk on your own desk." The posters on the wall are not of the receptionists' choosing but 

instead reflect the politics of the agency. One poster shows Desmond Tutu hugging W i e  

Mandela; another is a map of the U.S. i d e n m g  the names and location of hundreds of 

indigenous tribes in the fifteenth cenniry. 

The receptionists' work setting tells a lot more about their job, the tasks they are expected to 

perform, and the questions caiiers ask than does the title "receptionist." This work senins is 

designed to let the receptionist eficiently respond to cders, to let her know who is in the office 

at any given time, to enable her to immediately send out brochures on tr;iinings conducted by the 

agency, to Let her know when and where the next training on legal advocacy wiil occur, to ensure 

that she will be the first to taIk to a visitor. She is tied to the phone, so anything she needs in 

order to respond to caiiers is located within reach of the phone. She cannot be expected to do 

things that require concentration. During the course of a given day, she never has a period of 

more than three minutes in which she is not interrupted by a phone cd or by someone coming 

into the office. 

Like Jodie and Jackie, workers in the criminal court system, such as police officers, probation 

officers, and judges, al have work settings that make available to them certain tools and 

resources to perform their tasks. These work setthgs are designed to make possible certain 

activities and to make other activities either difncult or impossible. The work seNngs of 

criminal justice workers are designed to onent workers towards a case, a case file, an event or 

incident, the task of proving guilt or innocence, the management of the case paperwork, and the 

priorities embedded in the legai system. Many levels of govemment and a number of distinct and 

autonomous agencies make up the iegai system, and no one person is in charge of the dozens of 

practitioners who intervene in these cases. While each practitioner works within a hierarchical 

bureaucracy headed by a director, the institution itself has no equivalent of a hospital 



administrator or board of directors. There is no CE0 of the courthouse. Within the legd system 

there are multiple sites of power, where interests competing for resources, control of 

administrative processes, and case management priorities are played out in the political 

maneuvering that is the substance of courtroorn gossip and lunchroom conversation. This lack of 

a single point of lierarchical power does not mean, however, that practkioners or agencies within 

the system are fiee to act in whatever way they see fit to perfom their tasks. A highly organized 

system of routines and processes governs how each task in this maze of procedures is performed. 

As D. E. Smith (1 990a) notes, 

Textual realities are the ground of our contemporary consciousness of the world beyond 
the immediateiy known. As such they are integral to the coordination of activities among 
different leveis of organkation, within organizations, and in the society at large. . . . 
Depths and complexities of the social organization of niling interpose between local 
actualities and textual d a c e s .  Std,  textual realities are not fictions or falsehoods; they 
are normai, intepal, and indeed essential features of the relations and apparatuses of 
h g - s t a t e  administrative apparatuses, management, professional organizations, the 
discourses of social science and other academic discourses, the mass media, and so forth. 
0. 83) 

A work setting is designed to standardize key aspects of a worker's activities. Specifically the 

work sening is organized to ensure that certain information is made avdable to the worker, to 

ensure that the action the worker takes is institutionally authorized, to standardize how and what 

the worker produces in the way of information or reports, and finally to ennue that the 

appropriate people receive the idonnation needed to continue processing the case through the 

system. 

Institutionaily Accessible Information and Resources 

One feature of a work setting is the way it is constnicted to make information available to the 

worker. Access to information is a key d e t e m a n t  of the way a given practitioner goes about 

doing a job. The availability of certain information and resources has significant implications for 

what gets worked into the case. Ifwe think of the dispatcher as occuppg the kst in a series of 

work settings, we can see how its design becomes a determinant of practitioner actions. In 

Duluth, dispatchers work in a communications center situated about ten miles from the Duluth 



police department. The center is housed in a partiaüy renovated building amidst the n h  of an 

abandoned US. Air Force base. It is in a remote area. Workers there dispatch emergency services 

for ail of St. Louis County, which is the size of the state of Delaware but has a population of only 

200,000. They dispatch fie, police, and ambulance services, sinuig in a large circle at computer 

stations with their backs to each other. In the center of this circle is a huge lq Susan-like 

resource center containhg maps of each town, back road, creek, and river in the county, manuals 

on resources by geographic and problem area, instructions on emergency medical care, 

descriptions of the habits of bears stuck in trees, procedures for responding to chemical spills, 

and information on fighting ali types of £ires, fiom grass to gas. 

The dispatcher has a computer console linked to the patrol squads via a mobile data unit situated 

next to the driver of the squad car. This system, computer aided dispatching (CAD), allows the 

dispatcher to quickly retrieve certain institutionaily owned data on residences and citizens. 

Dispatchers can pull up on their computers a listing of al1 of the emergency services dispatched 

to a given address in the past 12 months. That record is a document institutionally accessible to 

the dispatcher, who therefore has more information regarding a case than what is oEered by the 

caler. The nature of the state' s response means that the woman who has been beaten and dials 

91 1 is not calhg another community member for help; instead, she c d s  into a system in which 

the dispatcher responds not as an individual but as an institutional worker. Thus the dispatcher is 

organized to treat the caller as one source of data, not as a CO-actor in the process which is about 

to occur. This is a one-way communication system, one in which the woman has no active voice. 

She becomes a source of information that wiil be used selectively to make decisions cmcial to 

her safety. The institution's data bank is another source of information. It d o w s  the dispatcher to 

communicate information to the responding squad that would not otherwise be available to the 

officers, such as whether there is an outstanding local warrant or current order for protection on 

any of the parties known to the dispatcher. 

The data base and technology used by the St. Louis County dispatch center precludes dispatchers 

fiom being able to inform responding officers about arrest warrants or protection orders from 

surrounding areas. The county lacks the resources and state-of-the-art computer technology to 

make this information available to dispatchers. Thus the design of the work setung does not give 



the dispatcher institutional access to this information even though it is information which is 

relevant to the safety of the woman calhg for help." 

A second definhg feanire of a work s e t h g  is the tools available to practitioners to produce their 

work. For example, police officers are required to write several repons during the course of a 12- 

h o u  shift. Some calls result in three or four separate reports. AU police reports are based at least 

partially on institutionaiiy accessible information and al1 are made on fonns designed to 

standardize the repoxtîng procedure. But reports produced by officers using Dictaphones and then 

transcribed M e r  sigmfïcantly fiom those produced on the same forms in the officer's own 

handwriting . In Duluth, the recent introduction of dictation machines has resulted in a significant 

increase in amount of the information officers record on a call, as several officers note: 

I've gotten this dictation thing down pretty good now. 1 can take a few notes at the scene 
and as soon as 1 have a quiet moment 1 just talk it all in there. 1 used to write these things 
out longhand and 1 am the world's worst speller so I'd spend more tirne txying to think 
about what words 1 could use that I'd spell nght than what 1 needed to Say. I'd keep it shon 
and sweet. Just enough to let them know what happened and why 1 did what I did. 
( h t e ~ e w ,  July 17, 1995) 

1 write more now, but for a while 1 wrote less. The change was difficult because a lot of 
us had a hard time adjusting to the machines. Once we got some training and some 
formats to use, though, it got easier. 1 think most of the guys are-excuse me, guys like 
meaning both men and womeeanyway, most of us are using the machines now. You're 
always going to have a few diehards that just won? make the switch. (Interview, July 2 1, 
1995) 

1 have been reviewing reports for years and 1 think there's been two major changes in the 
quality of reports. First, the use of dictating machines-officers include so much more 
detail than they did before. And second, more use of specialized report forms. 
Everybody wants reports produced in a certain way. Sometimes an officer will write the 
same incident up on three different report fonns, one for the state, one for court, and 
another one for the BCA ( I n t e ~ e w ,  July 21, 1995) 

'Olhs tnformation is also relevant to oâicer safety and to the investigation of other crimes. 1 do not mean to 
imply that it is not available because domestic assault is "ody a woman's issue." 



The availabihty of certain technologies has implications as to how thoroughly, and how 

efnciently, workers cm perform their tasks. These technologies are not neutrd in their role of 

producing facts or accounts of events. Technology becomes a part of what it produces. 

Findy, work settiags are designed to make certain resources avaiiable to the practitioner. The 

police admininrator below talkç about bis early days on patrol, when there was no shelter and no 

arrest statute. 

We would go in there and if the situation was bad and we couldn't t ak  the puy into 
leaving we'd ofien arrest him for disorderly conduct. A couple of times 1 know 1 just let 
the guy take a swing at me so 1 could haul him down to jail. It was scary leaving the 
women home in some of these situations, you knew the guy would be back and there was 
no shelter. He knew all the places we could bring her, her rnother's or sister's, it just 
wasn't a good situation. (Interview, July 27, 1995) 

A judge and police officer talk about the connection of time to safety. 

Even the most conscientious judge can't make a good ruling when we have only a few 
minutes on these cases. We're luckier here than in the Fourth District Wmeapolis area] 
where judges have about one minute to deal with a bail hearing and three and a half 
minutes to hear a protection order and [there are] no pre-sentence investigations on 
misdemeanors.-Judge ( i n t e ~ e w ,  January 1 5 ,  1995) 

A woman who gets beat up on a Fnday night in the middle of the summer is going to get 
just the very basics from us. There are nights that 1 never get so much as a fifieen minute 
break. This might sound callous but if she gets beat up on a winter Wednesday 1 can do a 
lot more to help her. . . . For one thing if he's gone I'U go look for him.-Police officer 
(interview, M y  27, 1995) 

Processing Interchanges 

No one oversees a case £fom its inception to its final resolution. No single person hand-carries it 

fkom one processing point to another. The case is routed. laterchanges are comected through 

routing instructions and procedures. Some of these connections operate quite smoothiy; others 

do not. Some of them are cntical to women's safety. The dispatcher, or in civil court, the clerk: 

is the tist person in a long chah of responders to a domestic assault case. The station of each 



responder has built into its information-coliecthg and information-producing functions 

mechanisms that link the information into an overail case construction. It is neither the worker 

nor the woman who was beaten who rnoves fkom one point to the next in the stages of case 

processing; it is the case me. This file stands in for the woman who was assaulted, for her 

assailant, and for those who act to intervene. 

From the omet of a case, the hooking-up process is crucial to centraiizing safety. The dispatcher 

takes a c d  at a console with a computer that allows information regarding the c d  to be entered 

into the CAD system. A receiving terminal for that information is in each squad car and at police 

headquarters. The file created by this c d  is assigned an ICR (initial cornplaint report) number, 

which becomes the number officially assigned to ali fûture law enforcement documents regarding 

this incident. If the same people are involved in a second incident the next evening, it wili be 

assigned a separate case number, and each case wdl be processed separately until the prosecutor 

determines whether the cases WU be cornbined for trial or plea-negotiating pur pose^.^^ This 

system is responding not to the woman and man in the context of their ongoing relationship but 

to the event of a certain eve-. As discussed in chapter 3 on the nature of an incident-focused 

system, the crime, which is a single act, not the abuse (a pattern of behaviors), organizes the 

system's response. The uifomation recorded by the dispatcher is the f i r t  point of inscription in 

the system. The conversation between the reporting Party, who is often the woman who has been 

beaten, is reduced to a few short phrases and summarized in the coded language of dispatching: 

DOMESW: domestic with a weapon-priority 1 

DOMESP: domestic physical-priority 1 

D OMES : domestic verbal on1 y-prionty 2 

GOA: gone on arriva1 

ADVS : advised 

The police officer receives this information on a computer screen, and a printout of al1 calls goes 

"Plea negotiations are agreements between prosecutors and defense attorneys in which the prosecutor agrees to 

reduce charges and/or support a particuiar sentence in exchange for a plea of guilty. The defendant then waives the 

right to a triai. 



to the supervisor of the patrol unit at the beginning of each regular work day. Anyone else who 

wants to look at this information must request it nom the police department or the dispatch 

center. Copies of the actual tape of the conversation between the police dispatcher and the caller 

are available only to the police, the defense attorney, and the prosecutor. 

The substance of the conversation between the cder  and the dispatcher is in effect not available 

to the s u p e ~ s e d  release agent who makes recommendations to the court on sening conditions of 

bail or on releasing a man who has been arrested for assaulthg his partner. Nor is the dispatch 

record readily available to the judge who decides these matters. Foliowing is an excerpt from a 

transcnpt of a woman caLiing 9 1 1. It was not entered into the CAD system and therefore not 

available to the police, who might or might not have included it in the report used the next day at 

arraignment court to decide under what conditions the defendant wodd be released. 

C d e r  : 1 think he's hally gone oEhis rocker. He's not even dmnk and he's saying ail 
soas of wiId things. 

Dispatcher: Like what is he saying? 
Caller: How he's going to hunt down my brother and my two uncles and how 

everybody that's ever helped me is going to wish they had just let me rot. 
Dispatcher: Where are these people now? 
Cailer: They're back in Red Lake peservation, about 150 miles from Duluth], but he 

cm find them, he's nuts right now. 

As previously described, the dispatcher, who is oriented to the next step in the process, provides 

information to the responding squads that alerts them to the irnmediate safety of the responding 

officers and of the parties present. In this case the dispatcher did not include information about 

the threat, presumably because it did not constitute a present danger. This key piece of 

information about the ongoing safety of farnily rnembers of the victim drops out of the process 

and is never again available to practitioners as they process the case. Below is an excerpt frorn 

the arraignment hearing which was held the foliowing moming to determine the conditions of 

this defendant's release until trial. The s u p e ~ s e d  release agent addresses the corn: 

"WhiIe the supervised release agent could request a copy of the tape, it wodd mean delaying the case for a da! 
and wodd create a backlog in the system, so it is rarely done. 



Your honor, Mr. James has no previous convictions or arrests for domestics or any other 
offenses. Except for two t r a c  violations his record is clear. 1 have not been able to reach 
Ms. LaPrairie this moming about a no-contact order, but Mr. James tells me that she has 
initiated contact with him since he was arrested, so. . . 

The dispatcher is uained to select very specific information to record in the CAD system. She is 

commwlicating to the responding officer, not to practitioners M e r  d o m  the line in the 

intervention process. 

Processing interchanges are designed to organize the information received by intervening 

practitioners and to institutionaily structure the kind of information that is produced at each 

interchange. ALmost all interchanges are stmctured b y the required use of forms, administrative 

procedures, reguiations, or laws which screen, priontize, shape, and filter the uiformation the 

worker uses to produce accounts, repons, or documents related to a case. The dispatcher's 

computer screen, the police ofticer's knowledge of what constitutes probable cause to make an 

arrest, the state law defining assaultive behavior, and the state sentencing guidelines are al1 

typical determinants of what documents are produced at each interchange and more important, of 

how they are produced. These documentary pradces play a role in rnediating the relationshp of 

the intervening practitioner and the people who are involved in the case as victims or offenders. 

The idormation that is cornmunicated to officers by dispatchers becomes a part of the officers' 

assessment of the situation and a pan of the report they will produce. In this sense, the 

dispatcher's documentary practice becomes a determinant of the police officers' report, generated 

at a separate work setting but linked to and shaped by previous interchanges. In chapter 6 1 show 

how as dispatchers selectively communicate information to the squads and as they in tum 

selectively record that information in the police report, certain information given by the woman 

to the dispatcher is preserved and certain other information is los. The police report becomes the 

central document in makmg decisions about the case and therefore its constmction is key to 

women's safety. 

The Construction of a Police Report 

As with any text, the police report is shaped by the conditions of its production. When the police 

attend a cd they do not have the equivdent of the dispatcher's computer screen. They carsy a 



srnd notepad and record oames, adtiresses, dates of birth, times, and a few notes for their 

narrative. They then dictate or write arrest repom sometime during the foiiowing 12 hours. The 

tapes are lefi at the end of a for a typist to transcribe. The typists produce a rough copy on 

ali arrests for arraignment court at 9:30 the next moming of every working day. Investigative 

reports require several more neps and there is no rush to produce a copy for the coun. Court 

dates and hearings are consiaently the driving force behind the scheduling of work in the legal 

system. 

Police reports, like ail other reports considered by the court in these cases, are not the product of 

individual officers' idiosyncratic writing habits, although their writing skills do play a part in 

producing what would be considered a good report. Like all reports, it has a frame that holds it 

together. As D. E. Smith showed in her paper K is Ment* 111 (1 976), it is the fiaming device 

empioyed in discursive practices of different professions that accornplishes the ideological work 

of the institution. 

Framing a Police Report 

1 recendy spent a month in Vancouver working at a firiend's house. She lives a few blocks fiom a 

fitness center, which 1 used on severai occasions. 1 had just joined a fitness center in Duluth with 

mylkiend Tineke, and we had been working out together everyday before I left. 1 had been trying 

to persuade a CO-worker, Corai, to join us in Our exercise routine. Coral had gained twenty 

pounds over the past several years and 1 was trying to convince her to corne with us to the fitness 

center to work it off She was reluctant to go because she didn't want to exercise next to a bunch 

of thin people. But my fitness center is pan of a hospital where the majority of the clientele are 

hospital employees or patients recovering from aU types of ilinesses and operations. After I had 

gone to the Vancouver fitness center several times I sent each of them an e-mail about my 

discovery. Tineke's read: 

There is no t r e a d d  so I'm ushg the Stairmaster. It is quite a bit harder. There are dso a 
lot more weight-lifting devices so I'm getting into muscle building. This will undoubtably 
change my routine when I get home. They oniy have one rowing machine and I have to 
wait to use it . . . it isn't as nice as the ones at Our place. This place is part of a community 
center. It's just a few feet from the library that I'm working at and just one block nom the 



sushi place 1 go to for huich everyday. . . - 1  couldn't have found a better place to do my 
writing. 

That same day 1 wrote to Coral about the same fitness center. Her e-mail read: 

Well it's not iike Mer-Dwaq where there are lots of people with big bodies. This place 
must be some kind of a meeting place for the young, thk~., and restless. 1 h d y  found out 
what time the old folks corne and I'm planning to join them It makes me appreciate Miller- 
Dwan. 

Tineke's e-mail was fiamed by my relatiooship to her as a user of a fitness center, Coral's by my 

relationship to her as a sister who understands her reluctance to expose her body to "in-shape" 

people. This reader-&ter relationship serves as a fiame for the two very Werent e-mails 

descnbing the same experience. Textual fiames are invisible but can be discovered in a text. 

Each t e s  is framed by concrete methods being actively employed to produce accounts for the 

court. Discovering how a report is fiamed does more than simply expose an institutional bias. It 

shows the work of practitioners that has been giossed over and then links that work to the 

extended relations of niling that determine work practices and in so doing organize local social 

relations. 

1 am specifically interested in how these fiames shape the relationship of the court practitioner :c 

the woman seeking safety. We have already seen that the administrative form creates 

interchanges and hooks various workers together while marginalinng or cutting others out of the 

comection. 

In my police ride-alongs I asked officers how they decide when to write a report, how they decide 

what to record in their narratives, and how much leeway they have in making these decisions. 

FoUowing are responses fiom several officers. 

Well, that depends, by leeway I have none when it cornes to deciding if 1 should write one. 
The state legislature has taken care of that decision. Basically if someone says they got 
popped 1'11 be fïiing a report. Some of it is a waste of time . . . but on the ones where 
you've got something, there is kind of a format to follow. 



First you summarize the case. I always dictate that last, but they type that in &S. Then 
you kind of set the stage, you know, who was there, what was the fight about, what was the 
general situation, were people drinking, that kind of thing. Then you basicaily lay out what 
you had as far as the elements of a crime, was there a aatement that someone inflicted h m  
on another, was it intentionai, does the story match up with any of your observations. So, 
Say she says he busted up the house but the place looks perfect, 1 write that up. If there's 
£îmiture laying around or broken Iamps, doors etcetera, 1 put that in. . . . I'm looking 
for something that wiU back up what either party says . . . and 1 suppose I'm looking for 
something that would question what they said. . . . If I'rn going to arrest I have to be sure 
everythmg is there. Do they live together or have they ever lived together, did the assault 
happen within the last four hours, did it happen in Duluth. That last part is sort of a 
conclusion saying what you did. . . . We've had a lot of training on report writing so most 
of us have it d o m  There are some of the old timers that don? want to use the dictating 
machines but for the most part the reports are pretty professional. They pretty much have 
to be decent or it'U get kicked back to do over. (Inte~ew,  Juiy 17, 1996) 

I'm looking for the elements of a crime . . . was there infliction of bodily h m  or the feu 
of bodily h m  . . . was there intent . . . did the person knowingly commit the offense. 
( In te~ew,  J d y  16, 1995) 

Both of these officers point to the cnteria used to convia a person of assault under Minnesota 

law as the primary device fkaming their writing. 

The police report is arguably the most influentid document in the processing of a domestic 

assault-related court case. Here 1 am not simply refemng to a criminal assault case, but to al1 the 

other legal proceedings a police report hooks into. Although the intended reader of the police 

report is the prosecutor, the report is used by almost every practitioner involved in the case, as 

s h o w  in Figure 3, Multiple Readings of a Police Report. Police officers responding to a 

domestic disturbance c d  become the system's official observers of the situation. 



FIGURE 3: MULTIPLE READINGS OF A DOMESTIC ASSAULT REPORT 
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Each of these practitioners reads the report with a Merent intent. The deteaive bureau reads the 

report pnor to arraignment in order to determine if the officers have correctly charged the 

suspect. I$ for example, the person has been convicted of a previous assault within the past 2 

years against any other person, even a relatively minor act of violence wiil be charged as a gross 

misdemeanor. As the seriousness of an offense increases, so do police efforts to strengthen the 

prosecutor's case by gathering more complete evidence. 

The production of the text is fiamed by the institutional tasks of the next practitioner to take it 

up. Here the report is d e n  with a prosecutor in mind, but it is then taken up by others with 

quite different purposes. The probation officer, who won? read the report until after a defendant 

has been found @ty by the court, is lookùig for aggravating or mitigating circumstances 

relevant to a sentencing recommendation. Two examples of probation officers' oral reports to 

judges follow. Both are based on police reports. 

Your Honor, 1 believe that the situation here calls for a deviation upwards because of the 
fact that the assault included the defendant throwing a pot of water off the stove and he had 
no way of knowing how hot that would be. The stove was on so he could have caused 
grave bodily harm. In addition the report indicates that Mr. Slater pushed Ms. Gahey's 
ten-year-old daughter out of the way to get out of the house and he adrnits to that, Your 
Honor, so we redy have two assaults here. 

This case is a bit unusuai, Your Honor, in that Mr. Teil has no contact with the victim and 
had not seen the victim for almost a year pnor to this incident. According to the record 
Mrs. Teil asked him to come over and get his belongings from the home. Mr. Teil was 
apparently reluctant to come over without a third party present, which according to the 
report is why his brother was with him that evening. . . . 1 was unable to contact Mrs. Teil 
so 1 only have her statements to the police. 

Because the firame these officers use to write their report is the elements of a crime, the probation 

officer has limited access to information about the context of the violence and therefore does not 

have much to Say about it to the court. Much of what actually happened is not made available to 

practitioners in diverse settings as they take up the report in their specialized tasks of case 

processing. The particulars that the officers are organized to select and record are embodied in a 

language that is distinctly police talk. Child protection workers, divorce attorneys, and advocates 



for battered women wiii ali attempt to apply the police officers' version of what went on to their 

functiond tasks in the systern This version is rendered by applying a template of donunenting 

the elements of a crime. Ifa child protection worker wants to get a sense of the harm done to the 

woman during the assauit, she has access only to what the officers observed while establishing 

whether there was probable cause to arrest. But when using the fiame of elements of a crime, 

officers are looking for injury, not harm Injury is t&e condition which activates the police policy 

r e q u i ~ g  officers to arrest. 

Officers' comments are descriptive of what they saw and what they observed as the victim's 

physical state (for example, impaired vision or difncuities walking or speaking). In none of the 

more than 200 police reports that 1 read did an officer ever ask a wornan to describe the pain she 

was experiencing. Others' access to information is c o h e d  to the boundaries set by the schema 

which provides a template for police reports on domestics. The information in the repoït is abour 

the woman but notfrom her. 

Key Processing Interchanges in Criminai Domestic Assault Cases 

There are dozens of actions taken on a domestic assault case fiom its inception to case closure. 

Each of these actions constitutes a processing interchange. Figure 4 is a chart of the most 

significant processing interchanges occurring in a criminal misdemeanor assault case in 

Minnesota's Sixth Judicid District. Several more steps exist in processing a gross misdemeanor 

or felony case. These additional steps provide safeguards for the defendant, who if convicted 

faces the Likeiihood of incarceration through a proceeding which pits the individual against the 

more powemil and well-resourced state. The chart is followed by a narrative which explains in 

broad terms the purpose of each processing interchange. 



FIGURE 4: KEY INTERVENTION POINTS IN PROCESSING A CRIMINAL DOMESTIC 

ASSAULT CASE 
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Typically a domestic assault case entes the system through a caii to the 9 1 1 operator fiom a 

person being assaulted, a child or other family member, or a neighbor." The operator collects 

information fiom the d e r  and fiom the data bank at the communications center and transfers 

the information to the appropriate dispatcher, who electronically dispatches two squads to a 

cd?' Officers separate the parties and i n t e ~ e w  each aione. They then decide whether to 

separate them for the evening, mediate, or make an arrea. In Duluth, officers must arrest if they 

have enough evidence to establish that it is likely that one party assaulted and injured the other or 

if the suspect violated a protection order or used a weapon to threaten or harm the victim? If the 

offense included an assault with no observable injury, officers use discretion regarding arrest. If 

they make an arrest, they transport the suspect to the county jail and dictate an arrest report. If 

the suspect is gone at the tirne of the police investigation, the officers can issue a citation, much 

like a tr&c ticket, or request that a warrant be issued for the suspect. 

The jail holds the suspect until the arraignrnent the next working day, at which point the suspect 

is charged with the offense and becomes a defendant. The arraignment hearing has five 

purposes: (a) to charge the defendant; @) to ennue that the defendant is represented by counsel if 

he so desires; (c) to allow the defendant to make a plea; (d) to set conditions of release should the 

defendant plead not N t y ;  and (e) to set a date for the next coun appearance, the pretrial hearing. 

The pretriai hearing for a misdemeanor is typicdy held within 3 0 days of arraignment . 26 The 

defendant has the right to post bail and cm request that in lieu of bail he be placed on supewised 

release, through which he is released from jail and assigned to a probation officer during the 

pretrial penod. A s u p e ~ s e d  release agent of the probation department i n t e ~ e w s  the defendant. 

makes one attempt to cal1 the victim, reviews the defendant's criminal record, and makes a 

=Forty percent of calls are placed by the victim, 15% by other famdy members. (Interview with dispatch 
supervisor, June 1 1,  1994.) 

"The Duluth Police Department assigns one ~fficer to a squad and so dqatches nvo squads to al1 calls that ma? 
pose a threat to an officer. 

"The City of Duiuth was the first in the U.S. to establish mandatory arrest policies for domestic assadt and as 
such is recognked as a leader in the refonn efforts discussed in chapter 2. 

"In 96% of domestic assault-related cases the defendant pleads not guilty at arraignment. (interview with 
coordmator of the Domestic Abuse tntervention Network [the interagency data collection and distribution ?stem 
descnbed in chapter 31, March 21, 1996.) 



recommendation to the judge regarding his suitability for supervised release. The judge sets bail, 

offers to place the defendant on s u p e ~ s e d  release, or releases the defendant on his own 

recognizance, without bail or supe~sing agent. The judge may, at the point of release, issue 

certain orders effective until the trial is over, including ordering that the defendant have no 

contact with the v i e  m e n d e r  his weapons, remain alcohol fiee, and rernain in the county. 

The purposes of these orders are to ensure public safety and the defendant's appearance in coun. 

The pretrid hearing is the point at which the prosecutor shows the court and the defense (the 

defendant and his iawyer) the evidence the state has that the defendant committed a crime. It is 

typicaily the Ume when the prosecutor and defense attorney try to negotiate a settlement to the 

case without a trial. If the case is not resolved through negotiation then a trial date is set. Pnor 

to this date the victim is subpoenaed as a witness and typically contacts the prosecutor asking that 

the case be dismissed; according to the Duluth chef prosecutor. more than 90% of victims 

request that charges be dropped or teli the prosecutor they don? want to testify (interview, May 

8, 1996). Three percent of domestic assadt cases in Duluth are dismissed, 36% are resolved 

with a guilty plea to a reduced charge, 52% are resolved with a guilty plea and no reduced 

charge, 5% are deferred, and 4% go to trial (Domestic Abuse Idormation Network (DAIN) 

coordinator, interview, Septernber 18, 1996). 

If the defendant at some point pleads guilty or if he is found gd ty  at a triai, the judge orders that 

a presentence investigation (PSI) be conducted. The PSI provides the basis for determining an 

appropriate sentence. A misdemeanor PSI takes about an hour and occurs on the same day as the 

trial or pretrial disposition so that the defendant is sentenced immediately. It consists of an 

interview with the offender, a review of materiais supplied by the victim or victim advocate, a 

phone cal1 to the victim, a review of the police report, and a records check for pnor offenses. 

The probation officer returns to the coun and makes an oral recomrnendation to the judge." The 

judge imposes a sentence of up to 90 days in jail, 6 months to 2 years of probation in lieu of 

27This process is more detailed in felony cases. In some jurisdictions PSIs are not conducted on any misderneanor 
offenses because of the volume of cases. 



jail," a fine of up to f 1,500 (or community service work in lieu of a fine), or a combination of 

these. If the defendant is placed on probation (most are), his conditions of probation may include 

attending counseling for abusers, abstaining fkom alcohoi, submitting to a urinalysis test at the 

request of the probation oEcer, having no contact with the victim (if the victim requeas t h ,  

although at the misdemeanor levei, most don?), surrendering his weapons, and checking in with 

the probation officer one to four times a month. 

Once sentenced, the defendant is either incarcerated or placed on probation; a defendant on 

probation must sign a probation contract which specifies his conditions of probation. The 

probation officer notifies the counseling program of these conditions, sets up a monitoring 

agreement with the program, and sets up a schedule for the payrnent of a fine or, for indigent 

defendants, a cornmunity service program. 

The probation agent monitors the defendant's cornpliance with conditions of probation and 

brings the case back to the sentencing judge for revocation of probation ifthe defendant f d s  to 

comply with the terms of his contract. (Of course, this is in the ideal world.) Probation officers 

have broad discretion as to which cases they bring back to court for a violation of condition of 

probation. 

This is a very generai description of the processing points of a misdemeanor case. At each point 

there may be several other processes, such as the processes used to issue a warrant, to book and 

incarcerate a suspect, and to initiate a revocation of probation. At each interchange an 

institutionai opportunity to account for victim safety exists. However, the criminal system is 

designed to process cases for the purposes of determining whether to charge and prosecute a 

suspect of a misdemeanor or felony crime and how to proceed with a trial or negotiated 

agreement that meets the state's goals. Issues that are specific to certain h d s  of crime, as victim 

safety is to domestic assault-related crime, are not central to this design. The problems due to a 

lack of specialized routines which account for victim safety are significantly compounded by the 

s~ judge can put an offender on probation for less than 6 rnonh, but ths rarely happens. However, on Au p s t  

9, 1996, the Associated Press ran a wire report of a PennsyIvania judge who piaced an offender on probation for 5 

minutes for seriously assauiting a man he found in bed with his wife. 



higbly speciaiized work force that carries out the advities depicted in Figure 4. 

Specialization and Safety 

I'm working at a fiend's house today. When 1 look around her kitchen, 1 caa't see a single thing 

that was produced by the labor of just one person. Even this dissertation is the work of many 

people. A CO-worker is making my penciled diagrams into polished figures ready for publication; 

rny advisor and true fïiends wili read this severai times, pushing me to make the next comection; 

my friend Kate will rid it of dangluig participles, misplaced modiners, and run-on sentences. My 

fkiend Shamita has offered to help me format my footnotes properly, and 1'11 never even meet the 

person who created spell check. We iive in a society with a highly specialized work force. 

This speciaiization has the effect of allowing large numbers of criminai cases to be disposed of 

fairly efficiently. It also allows practitioners to specialize in some aspect of legai work, which is 

crucial in a compiicated and endessly regulated field. Most of the people I ta&ed to during this 

investigation became well versed in their jobs within 6 to 12 months. S N ,  the full impact of this 

specialization also has its drawbacks, particuiariy in cases in which there is an ongoing threat to 

someone's safety or health. The chans in Appendix B show the degree to which the system has 

organized its workers in specificdy defined tasks. In this systern the context of how and when 

violence is being used against a woman easily drops away as practitioners orient their work 

toward specific processes and incidents rather than to the full case and its outcome. 

The highly specialized work force of the criminal justice system results in practitioners 

developing a very narrow definition of what it means to accompiish their task and what it means 

to do so in a fair manner. Dunng many of my i n t e ~ e w s  with practitioners in the system, the 

issues of faimess, ethics, bias, and objectivity came up. 1 asked almost everyone 1 in te~ewed  

what their role is in ensuring that the overd process is fair and that it results in the coun taking 

protective measures for women who are battered. For the practiiioners, the concept of fairness 

was closely linked to their specific role in the processing of a case. Very few people took the 

position of standing back and looking at the whole case. One probation officer tallced about it in 

terms of equity. We were taiking about the impact on a particular woman's safety when both she 



and her husband were arrested for assaultW She pled guilty and his case was still pending. The 

woman had been beaten by her husband after she had thrown a bottle of vinegar at him, hitting 

him in the face during a fight over her decision to move out. He had been arrested twice before 

for assadting her but hadn't been conviaed either time. 

1 can't have a separate set of policies for men and women, so if I get a case in which the 
woman has kicked the guy, or scratched him, or punched hirn in the stomach, or iike this 
gal threw something at him and she initiates that violence, 1 have to treat her the same way 
that 1 treat a man who assaults his parmer or wife. (InteMew, September 26, 1995) 

A police detective referred to the many cases in which women call to have charges dropped and 

daim that they lied or exaggerated to the police the night of an incident. 

My job is to figure out whether or not this person was forced to recant, or recanted on her 
own volition. If she was forced to recant, then I charge him with tampering with the 
witness. Ifshe recanted on her own volition, then 1 charge her with filing a fdse police 
report or contempt of court. She can't have it both ways-she either has to tell me she was 
forced to recant or 1 charge her. . . . Oh sure, you could say that she recanted because she 
was afiaid of some fùture outcome, but under the law, he has to directly threaten her in 
order for me to charge him with t a m p e ~ g  with the witness. There's nothing in between. 
Either she recanted because she was forced to by hm or she recanted for her own personal 
reasons. . . . I'm not saying she doesn't have her reasons for recanting, and even good ones, 
but there are lots of good reasons to break the law. (Interview, Jdy 26, 1995) 

Another probation officer made the next comment during a discussion on how to treat battered 

women who use violence against their abusers. 

1 have to treat everyone who walks through this door the same. 1 cadt start making 
distinctions between, "1s this guy a batterer?" or "1s this woman a battered women?" and if 
she's a battered woman I'm goma treat her one way and if he's a batterer another. 
Everybody who waiks through this door gets the same treatment. (Interagency meeting, 
September 7, 1995) 

The following is an excerpt from a discussion about the responsibility of women to undo the 

"In Minnesota a second charge of domestic assault is elevated to a gros misdemeanor. Many women are &ad 
to cal1 the police again because if they used any violence in the attack they couid be arested and face an ex~ended 
jail sentence. 



harm of men's violence to their chiltiren. A social worker who had recently conducted a custody 

evaluation for the court was grappihg with the dilemma of choosing between the mother, who 

has been traumatized by the father's violence, and the father, who has not been traumatized. 

I needed to decide custody in a family where the man has repeatedly assaulted his wife. 
Because of the &use she isn't in good shape. She is chemicdy dependent and is not being 
a very good parent. He has a job, he's sober, and he's stable. 1 know that it's the violence 
that has done this to her. But given where she's at compared to hm, how can I not give 
him cuaody? Even though 1 know it ' s not fair to her, isn't it fair to the chiidren? (Social 
workers' meeting, April5, 1994) 

FinaDy, a police detective and a judge comment on the limits of what they can consider in a 

fiagmented approach to processing cases. 

I'm not so sure what you mean by how do 1 get involved in the whole case. That's not really 
my job, to get ùivolved in the whole thing. I'rn an investigator. That means 1 investigate. If 
1 get to having a need to own a case I'ii go crazy with al1 the nutty things that happen in t his 
place. 1 do my job and I think I do a fairly good job, but 1 don't want to be held responsible 
for how the whole thing tunis out. I've seen a lot of goo@ things happen here and aii 1 can 
do is Say, "Did 1 do what 1 was supposed to do?"-Police detective (interview, February 15, 
1996) 

+ 
We can only base Our actions on what the state was able to prove and unfominately the 
nature of these cases, being what they are, they are difficult cases to prosecute. 1 can't 
sentence someone for a i l  the things 1 believe he's done, 1 sentence based on what the 
prosecutor proved in court.-Judge ( in te~ew,  June 7, 1995) 

These cornments confirm that no one is tending the outcorne. The totality of the case gets iost as 

practitioners attach themselves to specialized processes. The question "Was this fair?'gets 

asked of each step in the case rather than of the process in its entirety. 

Even when practitioners do step back and see how the process is detrimental to women's safety, 

there is ofien little they cm do about it in a fiagmented system. One of the detectives at the 

police department expressed the hstration that practitioners have with the sluggishness of a 

specialized work force and its implications for women's safety in these particular cases. He gave 

me a memo he had written a year earlier, when he sat on a cornmittee to review case-processing 



problems in misdemeanor court. He had used the processiog of a warrant in a domestic assault 

case to show one si@cant problem He told me it was a fidtious case but said, "This case is 

not one bit exaggerated, in fact, no one on the cornmittee disagreed with me that this would be a 

typical scenario on a domestic." Below is an excerpt fiom that memo. 

Jan. 1, 1993, a Friday: A domestic between a cohabitating couple occurs in the city . The 
victim gets a black eye and bloody nose and calls the police. A sqd. responds and finds the 
offender gone and is not able to locate him within the 4 hours. They go back to their 
business. 

Jan. 2: The sqd. dictates a report. 

Jan. 4: The report is transcribed and returned to the Pau01 division. 

Jan. 7: The report is signed by the supervisor and taken to the t r a c  division where it is 
logged as a warrant request. 

Jan. 8: It is placed in the city attorney basket. It is Friday 

Jan. 11: It is logged into the city attorney's office and sent to an attomey. Some time 
within the next couple of weeks, an attorney will review it, decide to issue, direct a clerical 
to £ill out the necessary forms. 

Jan. 25: The file is retumed to the DPD Detective Bureau clencal person with a summons 
attached. 

Jan. 27: The clencal types out the summons information and mails the package out, 
including ail of the reports, the victim and witness information and statements. 

Jan. 28: The victim and offender, having continued to live together, share the first day 
since the assault that they have not thought or argued about it. 

Jan. 29: The offender opens his mail and notes that his court date is set for Feb. 22. 

Feb. 22: He doesn't appear for court. At the end of the day, the court file is carried back 
into the Clerk of Courts offices. 

Feb. 23: It is placed into a basket where it sits for the standard two week minimum grace 
penod. 

Mach 10: It is removed fiom that basket and placed into the "retum to city atty for warrant 
basket." It may sit there u t i l  a stack "worth" picking up or mailing back over accumulates 
but to be charitable, lets Say it goes within a couple of days. 



March 12: It is received in the city atty's office and sent to the issuing attorney. 

March 17: It is dictated as a warrant and retunied to the DPD. 

March 18: Sgt. Nichols carries it to the court, swears to it and has it signed by a Judge. He 
then carries it into the Clerk of Court's office. There it is placed into a basket of cornplaints 
to be filed when they have time. This may taise a week. 

March 24: It is placed into the warrants basket to be picked up by the Sheriff s warrants 
office. 

March 26: It is received into the warrants office, logged in, entered into the computer and 
placed into the basket for service. 

Mach 27 and 28: The couple spends first weekend since his failure to appear, not 
worrying and arguing about what will or should happen. 

March 30: He c d s  and agrees to corne in the next day. 

March 3 1 : He appears and pleads not g u i l ~ .  A jury pretriai is set for the first week of May 
(jpt 's are aiways the est week of the month and he is now too late for AprÏl). April is a 
pleasant month for her, don? you think? 

It seems to me that Our only reasonable choices are to either do it right or stop aggravating 
the troubles these people have. 

It is within a highly specialùed bureaucratized system that criminal justice practitioners are 

occasioned to intervene in the lives of women who are battered by men. The adherence to one 

way of doing things occurs as practitioners are artificially constrained fiom working on a case 

froni beginning to end. Instead, practitioners arr given pieces of the cases and organized to limit 

their intervention to those activities relevant to a very specific task in the case processing. Most 

workers grow detached fkom the reality of what it means for a woman to live with someone who 

beats her. How power is being used to manipulate the woman or how the court's intervention is 

causing the offender to escalate in his violence is not accounted for in these documentary 

practices and is therefore not accounted for in the practitioner's institutionally authorized 

response. An overiy specialized work force in the legal system creates a fiagmented response and 

dlows faimess and attention to safety to slip simultaneously through its organizational web. 

Attempts at creating Mages  through routing texts, rather than simply making them 



institutionally accessible, may have unintended consequences. For example, Iast year the Duluth 

Police Depamnent began routing aii domestic violence police reports that mention the 

involvement of children to the child protection unit of St. Louis County Social SeMces. This 

procedure did create a needed Iink between the police and child protection workers. However, it 

brought a new level of state intervention into the lives of battered women, which was 

problematic on several levels. One child protection worker described an aspect of these 

problems : 

We started getting these reports every rnorning and then when we had our moming 
assignment meeting we'd be given these reports. So I'd hop in the car and go out to talk to 
some of these women and bam, get the door slammed in my face. We weren't reaily sure 
what to do with them. You reaily couidn't teil fkom the report if there was a child 
protection issue or not, and I c m  tell you it wasn't very fun going out and asking these 
women if their child was OK after she had just gotten clobbered by her husband and 
regrettably got the police involved who regrettably got us involved. (InteMew, June 14, 
1995) 

Unlike advocates, practitioners in the court system do not work with a woman throughout the 

entire process, nor do they work with her in aspects of her life beyond the particular case. 

Advocates deal with a woman's £inancial situation, her legal problems, her housing needs, her 

medical needs, her children, her divorce or custody problems, her need for coming to some kind 

of understanding of what has happened to her, and findy how she wants to maneuver her way 

through this legal process. Practitionen in the system try to accomplish very specific tasks. 

Much of what is attributed to victirn-blaming attitudes or thinkuig in the system is directiy linked 

to the roles that practitioners play in the processing of a case. These narrowly defined, 

speciaiized roles lead practitioners to view a woman as either cooperative and helpful in the 

processing of a case or as uncooperative and resistant. No one attempts to nop a process when it 

is in its entirety unfair' because no one has strayed fiom doing his or her prescribed task. No one 

is assigned the task of stepping back to see the whole, to consider the context in which these 

events have unfolded. One may argue that considering the context is the role of the judge, but 

the judge is the recipient of a case file that was constnicted in these specialized and highly 

routinized settings. An overly specialized work force contributes to the distortion of 

practitioners' understanding of or accounting for the complexity of these situations and 



fkequently prevents them nom acting in a way that accounts for the many forces that are 

operative in a woman's We as she struggles to be free of the violence. By the time the case gets 

to the judge, the information needed to contextualize the case has been eliminated nom the 

manufactured case fle and replaced with a version of the case that is instinitionally adonable. 

Mapphg the Systern 

To understand the complexity of this system of managing cases, I have developed maps of each 

phase of case processing. Like the detective's memo, a rnap of the system begins to provide a 

g h p s e  of the points at which opportunities exia for institutional action-points at which victim 

safety is either ensured or compromised. The charts, which started out as a simple road rnap and 

now look more like an atlas, iilustrate the way dozeus of workers nom Merent agencies and 

levels of govermnent are brought into the case-processing routine as they are individually 

organized to act in sequential operations. 

I have found it usefûi to organize the dozens of sequentiai operations into generai phases of case 

processing. The fhst phase begins with the c d  to 9 1 1 and ends with the police charging or 

releasing a suspect. Within that first 12-hour phase of a one- to three-year process, there are over 

a dozen organizational case processing sequences. I've called that phase immediate intervention 

and initiai investigation. The second phase begins as the coun arraigns the suspect, beginning 

the processing of the offender as an aiieged criminal. Crucial safety-related decisions are made 

at arraignment court, in the pretrial release investigation, in the setting of release conditions, and 

in the process of releasing aileged offenders. The third phase of case processing occurs as the 

police and prosecutor build a case in an adversaial system against the defendant and the case is 

resolved in a dismissal, negotiated plea, or trial. This is the case determination phase. The 

fourth phase of case management is determinhg what to do with the convicted offender. It 

involves presentence investigations, sentencing hearings, reports to the court, and a sentencing 

decision. The £ifth phase is irnplementing court sentence: incarcerathg the offender or putting 

him on probation and linking him into whatever programming has been ordered. The case then 

moves into the last phase, ongoing surveillance and actions following new offenses. Appendix 

B, Immediate Intervention and Initial Investigation, is a flow chart of al1 of the major sequences 

in phase one. 1 want to show one of these sequences in the first phase of case processing in order 



to illustrate the many ways that victim safety codd be acted upon in a case. 

T here are five major sequences in this phase of case processing. They are: 

91 1 c d  and dispatcher response; 

police response and initiai investigation inciuding police action at same arrest, 

mediation or separation; 

booking and holding the suspect; 

filing a police report on an investigation; and 

foiiow up detective bureau investigation. 

Figure 5 depicts the first sequence, the 9 1 1  cali and the dispatcher's response. (The full series of 

charts appears in Appendix B.) 



FIGURE 5 :  IMMEDIATE INTERVENTION AND INITIAL INVESTIGATION: 
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These charts show an orderiy mechanism for processing a case, but as the deteetive's memo 

points out, it is often ûrelevant to the lived expenence of the woman who placed the call to 91 1 

in the fia place. He knows that she may in fact be placing herself in greater danger by activating 

this whole response. 

At each processing exchange an institutional oppominity to account for v i h  safety exists. 

However, issues such as victim safety are not central to existing documentary praaices. An 

institutional investigation helps to determine how such an objective could be incorporated into 

the design at each of these occasions. An institutional advocacy program uses this investigation 

as the basis for setting the agenda for proposed reforms of the system. As will be explained in 

chapters 8 and 9, the first step in accomplishing such an investigation is to create a map of the 

system, as 1 have begun to show here. 

Conclusion 

For the investigator, the work setting and processing interchanges becorne the units of analysis. 

the observation site. Action is taken at each interchange by a practitioner who is linked to others 

in the system, prirnarily through texts. The extended social relations among practitioners in the 

system, and between practitioners and the subjects of the criminal case (offender and victim)? are 

textually mediated. The investigator is asked to follow the text. In the next three chapters 1 will 

follow the text to explicate how the extended relations of ruling that ideologicdy control these 

cases fail to attend to women's safkty- 



CHAPTER FlVE 

A TEXTUALLY MEDIATED SYSTEM 

When 1 was a child 1 lived with my mother, three sisters, and brother on Winnetka Road in New 

Hope, Minnesota. Winnetka was a dirt road. It separated the houses built for returning soldiers 

and their families after World War II fiom the fields of corn, soybeans, and hay that spread 

beyond that point for as fa. as 1 could see. We had one phone (rotary dial) in our house. Taped 

to the wall above it was a red card identical to those taped to the walls in the houes of al1 my 

fiiends. At the top, in big letters, it read EMERGENCY NUMBERS. Below were three 

numbers-for F I E ,  POLICE, and AMBULANCE. 

1 remember using an emergency number ody once. 1 called the fue department because my 

brother had accidentally started our dog houe on fire. The fireman who answered asked to talk 

to my mother. She was at work, so he called Mrs. Nelson, who lived next door, to see if a fire 

truck was necessary. Apparently it wam't, because Mrs. Nelson came over and put out the fire 

with the garden hose. 

1 ni11 live on a dirt road. But there is no red card in my home, because like almost al1 other 

citizens in my cornmunity, 1 know that in case of an emergency requiring the police. an 

ambulance, or the fxe department, 1 need simply dial 9 1 1. This number-9 1 1-is a universal 

text in the U.S., actively organiUng the way in which the public enters into processes of 

management and ruling by cornmunity institutions. 

Today if 1 cal1 the designated emergency number, 1 won't reach a fireman, as 1 did when 1 lived 

on Winnetka Road. 1'11 reach a county employee. The management of public agencies which 

organize our social relations has become increasingly complex and bureaucratized. The county 

employee I will reach by calling 91 1 is an intake dispatcher, who will determine if 1 need an 

emergency service, which emergency service or semices I need, the exact location of the 

problem, and the identities of those involved. This dispatcher will then electronically transfer my 

cd1  to a second dispatcher, who will communicate with the appropriate emergency service ro 



dispatch "help." 

When a woman who has been beaten by her intimate partner diah 91 1 for help. she activates a 

complex systern of agencies and legal proceedulgs which constitute the state's legal apparatus of 

niling. It is in him linked to other systems of niling, particularly the mental health and social 

seMce systems. These agencies of social control are themselves coordinated and controlled 

through administrative processes and regulating texts increasingly present in the mundane but 

vital processes that manage our daily lives. Few activities that occur in the processing of a case 

are not t e d l y  mediated. Texts are the primary instruments of implementation and action in 

this system and as such are a focal point of my investigation. 

The nurnber 9 11 is the h t  in a senes of te- that will coordinate, guide, and inmuct a nurnber .- 
of practitioners who will participate in processing as a criminal assault case a woman's 

experience of being beaten. The dispatcher who receives the cal1 does not use her own discretion 

in accomplishing each of the tasks in this highly specialized system. She instead follows a 

written script in the form of computer screens which mediate the discussion f5rs-t between the 

caller and the 91 1 intake worker and then between the dispatcher and the police officer who will 

respond to the cal1 (Wahlen & Smith, 1994). These screens constitute the second text in the 

management of a domestic assault case by a community's police and court system. They are not? 

as D. E. Smith (1990b) notes, "without impetus or power" (p. 122). These texts and the hundreds 

that will follow are active. They screen, define, priontize, schedule, highlight, route, rnask, and 

shape. 

The "case," as a woman's actuai experiences become when the dispatcher begins the process of 

inscription, is institutionally resolved through a series of processes or organizational occasions. 

Cases move from one occasion to the next through a series of practitioners who do 

something-take action-and then textually record those things needed to move the case to the 

next occasion for action. Much of what the practitioner does is guided by texts such as 

administrative forms, mies and regulations, screening devices, intake forms, and report-writing 

formats. The text the practitioner produces is designed to hook up and assist the practitioner at 

the next occasion for institutional action. As such the text, like the practitioner, is doing 



something. Between what happened to the woman the night she was beaten and the nnal 

organhtionai occasion lies a "social organization of ruling." 

Much of the ideological work of the system is biined in the text. Therefore to incorporate a 

principle such as prioritizing v i c h  çafety into the infrastnicture of the system, changes mut 

occur at the level of the text. While 1 have contended that the baîtered wornen's movement has 

not had a very sophisticated understanding of the court system as a textually mediared process, 1 

am not claimuig that the movement has paid no attention to the text. It was battered wornen's 

activists who insisted on state laws requiring police to write investigation reports on ail domestic 

assaults they investigate. It was also these activists who argued for a dispatching system that 

coded assaults on women separately from the general category of domestic calls, which includes 

any disturbance at a private residence-loud parties, c a s  stuck in trees, teenagers who dont 

corne home at night. They have worked on cornmittees to review state forms, court regulations. 

and welfare intake forms. 1 am, however, contending that we have placed far too great an 

emphasis on the personal attitudes and belie fs of individual practitioners, rnissing the processes 

that organize their responses, and arguably their consciousness, about these cases. Each entry 

into a case file represents a version of a lived experience. Each version has its own production 

stos, (Green, 1983). Activists have paid far too little attention to the way practitioners' daily 

activities are organized to produce the texts which both become the cases and determine case 

outcornes. 

Court File And Agency Case Files 

Institutions which manage citizens' pnvate lives, such as the legal system, social welfare 

agencies, and mental health agencies, do so through paperwork. For a case to be handled by 

people in diverse settings, each with specialized tasks, a written record is kept. Each practitioner 

leaves an imprint on the case. The record moves fiom one component of the case processing to 

the next. Sometimes the people involved in the case are present to add their voices; sometimes 

the wrinen record becomes the total representation of their experiences. But as D. E. Smith 

(1990b) contends, inscriptions do not just refer to events that occurred, they are in themselves 

doing something. They are working with the reader at different organizational occasions to 

accomplish difYerent institutional tasks. 



In particular the f o d t y ,  the desigwd, planned, and organized character of formal 
organization, depends heavily on textual practices, which coordinate, order, provide 
continuity, rnonitor, and orgunize relations between dinerent segments and phases of 
organi7ational courses of action, etc. 

Organizational texts order and coordinate the practices of dispersed organizational 
setthgs. Hence they WU be read and interpreted differently on different organizational 
occasions. @p. 2 17-2 1 8) 

The legal system, like most institutions of social control, uses bureaucratic forms of management 

to accomplish its work. Relationships between individual citizens who are linked to a crime and 

workers in the legal system are organized through the creation of a case. A case record or file 

becomes a key organizational element in taking action; it is the institution's representation of the 

"incidenty' (here the incident is an assadt on a woman) which precipitated the opening of the 

case. As an institutional representation, it reflects the concems of the institution. It is like a 

medical chart telling the reader who did what, when, and for what purpose. Although some 

organizational occasions are recorded, case files rarely contain verbatim transcripts of what 

occuned. Instead they contain documents that are organized to record what "of institutional 

significance" occurred at each processing occasion. 

Members of the institution are aained to read and write in institutionally recognizable ways. The 

reader is linked to the writer of a document in such a system not only through the text but 

through the legal discourse which organizes their professional W g .  Pro fessionals are trained 

to translate what they see and hear and gather fiom the everyday world into professionai 

discourses about that world. The professionai discourse in reports and documents appears to be 

the objective work of an individual responding to a specific set of circurnstances, yet this is far 

fiom what actually happens: battered women's lives are twisted into p r e f o d a t e d  categories 

created not in the lived expenence, but in the professional discourse. 

This is not a process to which advocates are immune. As Gillian Wallcer (1990) shows, we have 

adopted many of these ideological representations of women who are battered and of their 

abusers. But more important, we have engaged in producing our own ideologies by adopting the 



concepnial practices of the professional discourse which Uidividualizes social relations. The 

cycle of violence theory of ferninia therapist Lenore Walker (1 984) is perhaps the best example 

of movernent activists embracing and promoting an ideological representation of women's lives. 

L. E. Waiker's theory makes the dubious claim that almoa al1 of the millions of men who batter 

their partners are experiencing a psychological response to stress and anger which reoccurs 

cyclically over an extended penod and typically escalates in severity and fkequency. Her theory 

proposes that this psychological response occurs in three phases: a tension-building phase, an 

explosion phase, and a respite phase. Even though thousands of wornen report the absence of 

tension-building or respite phases, and thousands of othen experience low levels of violence for 

decades with no escalation in fiequency or severity, her theory is widely embraced as descriptive 

of most domestic violence. 

The law deds with cases. Cases don? exist in the lived reality on the night a man's fist smashes 

into a woman's face; cases exist in case files. Case files create a means for the many practitioners 

involved to act on a case in a prescribed way. A case file is oriented to a particular subject. The 

gathering of the data for the file is generally not seen as problematic. E n ~ e s  are made by 

invisible, interchangeable people. The entries made by those who make the observations 

typically interpret the actions of the report's subjects, the man who beat his wife and the woman 

who was beaten, in terms of the legal process for which an entq is being made. A police oficer 

records information related to the existence of the elements of a crime, the probation officer 

produces an account of a case in relation to sentencing objectives, and the rehabilitation worker 

documents indicators of arnenability to change. Administrative forms, established ways of 

seeing things, and criteria established in policies regarding what is relevant information guide the 

recorder through the literally dozens of choices to be made. These guiding forces are invisible to 

the casual observer and make it appear as if practitioners are making individual choices based on 

the specifics of a case. Martha McMahon and Ellen Pence (1995) quote the following 

observation fiom a worker at a newly organized visitation center. It offers a rare glimpse of a 

situation in which the textual process is visible and not yet embedded in the setting. The 

production of a file (the visitation center log) is still seen as embedded in the choices and 

activities of individual people. 



[Mer the visit] we d e  a note in the log ifanything went on worth noting. It's that term 

"worth noting" that causes the problems. We've had so many discussions about what to 
record. These records have been subpoenaed by attorneys on both sides of really brutal 
c ~ o d y  fights. So we ail feel uncornfortable about what to record. 

We thought we solved the problem by agreeing to only record exactly what we saw. Still. 
just s e l e c ~ g  which two or three things of the thirty things we've observed shodd be 
logged was a problem. Should we only comment on things the visiting parents do thar are 
negative? If we put in the log ". . . he was always on thne and respecdul to us and his 
former partner and seemed to be attentive to the children's needs and feeling," what 
would be the purposes and use of this comment Iater in a courtroorn when lawyers make 
their cases? @p. 190-1 9 1) 

Here the worker is part of a process which in just a few years will be invisible. She and her 

colleagues are trying to create a nile or fiame for selecting the particulan of a situation. Later 

these recordings will appear as objective observations of what of relevance was there to be seen. 

In order to investigate the documentary practices associated with processing a criminal domestic 

assault case 1 collected every available court and police document on six cases." 1 chose cases 

based on discussions held at the bimonthly interagency meetings involving probation officers, 

shelter advocates, and facilitators of men's groups. If a particular man's name came up at the 

meeting I noted it and began to collect files related to his case." I had planned to write a 

summary of each case and then analyze how the issue of victim safety was either incorporated 

into a case file or dropped fiom it. My plan was to then link the safety concerns in the file to the 

actions practitioners took as a result of these safety considerations. A CO-worker helped me 

gather files. It took 20 to 30 hours over 2 weeks for two of us to gather al1 of the documents on 

just six cases. Even at that we were missing many documents. The court file was centrally 

iocated, but there were literally hundreds of related documents dispersed throughout the system 

in the agency files of individual practitioners. 

''1 selected specific cases only to have an enny point into whar 1 am trying to understand as discunively 
organized relationships. 1 am not trying to establish a random sarnple or a look at a representative type of case. 

"During the course of a week I anended two or three meetings with advocates or court personnel or DAIP staff in 
which the names of problem cases carne up. I selected cases in which the problem seemed to be with how someone 
in the system responded rather than those that were problematic strictly because of the offender's behavior. 



When I had nnally succeeded on gettïng one fairly complete file together 1 vent an entire day 

indexing each piece chronologicdy. It was coIlfusing because the file documented four separate 

incidents of violence. There were in fact four separate cases covering more than 6 years, al1 in 

one court file. Having completed this unexpectedly tirne-consuming task, I sat d o m  to read the 

file in its entirety. I wanted to figure out just what had happened to Debra Barber and the man 

who was beating her, Robert Barber. My indexing sheets on the Barber file follow. 



ROBERT JOHN BARBER COURT FILE 

88-81543 OFP 
8/5/88 Order for domestic abuse hearing and ex parte order for protection (dong with 

Affidavit of Debra Barber) 
8/5/88 Sheriff s information sheer 
8/13/88 OFP 
811 3/88 Court minutes-notes persons present at 8/13/88 hearing 
8/14/88 Letter to Judge Hersh fiom the court alcohol counselor 
813 1 /88 Petition for review/hearing and order by Debra Barber asking court to allow "us to 

go to counseling together" and believing he has changed and wants to be 
together as a family. (Set hearing for 9/15/88) 

9/15/88 Order dlowing Barber to reside in home and continued counseling of both parties 
by Reverend Sikes and reinstating remainder of provisions of 811 3/88 order 

12/ f 4/88 Letter to Pierce (DAIP) fiom Lutheran Social Services re status of Barber 
12/2 1/88 Petition for reviewhearing and order by Pierce-hearing set for 1/12/89 (says 

Barber not cooperating) 
1/12/89 Order ordering Barber to meet with Smith and Kent re counseling plan 
1/12/89 Court minutes-notes those present at hearing 

CRIMINAL CASE #75843 ASSAULT l[N THE 5th DEGREE OBSTRUCTING LEGAL 
PROCESS WTH FORCE OR VIOLENCE 

Arrest report of 9/17/88 assault on Debra and cops 
Criminal complaint 
Public defender's eligibility form 
Supervised release agreement 
Prosecutor's notice of evidence and demand for disclosure per d e  9.02 
Letter to court by prosecutor confinning omnibus hearing has been reset for 
1 011 6/88 
Petition to enter plea of guilty in feiony or gross misdemeanor case 
Dismissal of count II of the cornplaint 
Guilty plea to assault in the 5th degree; fined $100.00 
Summons to appear on 1/26/89 to answer complaint alleging Barber violated 
terms of probation by failhg to cooperate with DAIP (includes the Conditions of 
Probation form) 
Notice of alleged violations to Barber by Arrowhead Corrections 
Transcription report 
Transcribed summaries of dl Barber's corn appearances 

K3-74-589241 OFP 
7/25/92 Order for domestic abuse hearing and ex parte order for protection (dong with 

Affidavit of Debra Barber) 
81 1 /92 Order for protection and court minutes noting persons present 



1 0/20/92 Notice of motion and motion by Barber requesting dismissal of OFP and 
restoration of custody of children. The aftidavit asks for the modification of the 
OFP because "Religious beliefs specificdy forbid separation of husband and 
d e "  

1 0/23/92 Order to show cause (based on DAIP staff's affidavit) why court should not hold 
Barber in contempt of court for failing to make arrangements with DAIP and 
because DAIP staffsaw them together on several occasions 

1 O/23/92 to Sherids log with attempts at serving Barber with order. Also a photo of him and 
10/28/92 a note stating "ARMED" 

1 1 /7/92 Order holding Barber in contempt of court and sentencing him to 10 days in jail 
unless he complies with OFP dated 8/1/92 and denying Barber's motion to 
teminate OFP and court minutes 

1! 1 5/93 Notice of motion and motion by Debra to modi@ OFP so they c m  attend church 
together and go to marriage counseling 

i 123193 Order allowing the parties to attend church together and can attend mamage 
counseling upon Barber's completion of his remaining nine anger control 
sessions 
Notice of motion and motion by Barber to modiQ OFP to permit contact and lift 
exclusion fiom the home '?O renew our mamiage" 
Order allowing Barber in home with the 8/1/92 OFP as amended rernaining in 
effect 
Notice of motion and motion by Debra to exclude Barber nom home 
Motion by Debra to prohibit phone contact and allow visitation through Visitation 
Center. He came to house while they were gone, changed locks, put some things 
in garage, carries gun 
Order forbidding Barber f?om being at or near the home and contact only in public 
in presence of third persons and parties are to mange visitation through Visitation 
Center 
Letter to Barber fiom DAIP Visitation Center confirming that Barber will no 
longer be using the visitation center 
Memo and enclosures to Initial Intervention Unit form, court administrator's 
office re OFP 
Order for hearing and ex parte order for protection (dong with Affidavit of 
Debra) 
Sheriff s information sheet 
Order for protection and court minutes 
Affidavit and motion to modiQ OFP by Debra asking for no phone contact and 
supervised visitation and mandated anger groups 
Affidavit and motion to rnodie order for protection by Barber requesting custody 
of children and possession of house until Debra has undergone counseling for 
anger, then family counseling 
Order continuing modification hearing until4/94/94; prohibiûng phone contact; 
arrange visitation through Visitation Center and reinstating rest of 1 1 1 2/95 Order 
and court minutes 
Order granting Barber supervised visitation through VC and reinstating al1 other 
provisions of the 2/12/94 order and court minutes (copy of order to Barber 



returned by p s t  office) 
712 1/94 Affidavit and motion to modi@ order for protection by Barber requening 

unreshicted visitation 
8/6/94 Order denying visitation because Barber is in jail and minors cannot visit inmates 
8/7/94 Letter by Barber to Judge Adams stating that new policy of jail does allow minors 

to visit 
812 1 /94 Letter by Barber to Judge as above 

SB-94-420680-CRIMXNAL CASE SB-94-420680 BURGLARY AND VIOLATION OF OIT 
Criminal complaint with copies of OFPs and criminal record 
Felony-gross misdemeanor £ k t  appearance statements of rights 
Prosecutor's request of bail in the amount of $12,000 
Court minutes setring Omnibus hearing, appointhg PD, etc. 
Judicid determination of probable cause to detain 
Order detaining Barber and setting bail at $12,000 
Notice by prosecutor of evidence and demand for disclosure per rule 9.02 
Notice of motion and motion by Barber to dismiss the complaint and suppress 
illegally obtained evidence 
Contested Omnibus hearing set for 6/5/94 
Criminal stallcing complaint (felony) with prior OFPs; criminal record 
Notice by prosecutor of evidence and demand for disclosure per Rule 9.02 with: 
2/29/94 police report and arrest report of 5/2/94 
Written statements of witnesses 
Pnor OFPs 
Findings of fact and order hd ing  probable cause and lawful entry by police into 
Barber's hotel room 
Motion for joinder consolidating court files R7-94-842267 and SB420680, Le., 
and violation of OFP case with the stallcing case 
Order consolidaMg the above fileshses 
Seven-page letter from Barber to Debra 
Notice of jury trial set for 8/25/94 
Subpoenas 
Petition to enter plea of guilty in a felony case and court minutes ordering PSI 
Sentencing minutes (2) for both cases 

S9-94-420-849 
5/28/94 Bail request for $30,000 
6/41 94 Criminal cornplaint alleging s takng and violation of OFP with copies of OFPs; 

criminal record 
6/4/94 Felony-gross misdemeanor first appearance statement of rights 
6/4/94 Court minutes-set Omnibus hearing; bail; appointment of PD 
6/5/94 Order to detain Barber; bail is $30,000 
61 1 8/94 Motion to consolidate criminal the two cases by prosecutor 
6/24/94 Court minutes-motion to consolidate under advisement; NG plea 



6/25/94 ûrder consolidating cases 

7/15/94 Seven-page letter by Barber to Debra as evidence 
8/25/94 Petition to enter plea of g d t y  
8/25/94 Court rninutes--gurlty plea accepted-PSI ordered re nallcing 
9/ 1 /94 Court m i n u t e ~ l o o k s  like 1 year at NERCC is stayed; probation for 2 years; 

anger counseling; urinalysis for dmgs; continued medication; no fiearms; comply 
with OFP 

9/4/94 Order appointhg a PD 

Information from individual practitioners' files - 
Discharge ~mmary for Barber re chem dependency indicates he was preoccupied 
with wife and confionted about this 
Volunteer jail visitor report of talk with Barber 
DAIP participant service record 

Su- of Police report 
Order for domestic abuse hearing and ex parte order for protection with Affidavit 
DAIP contract for participation 
Victim's file-includes: victim' s report & release of info 
DAIP initial interview and referral form dong with history of abuse, etc. 
Order finding domestic abuse; restrahing order; custody to Debra, etc. 
Letter to Judge Hersh from court alcohol counselor 
Petition by Debra to allow visitation and joint counseling 
Order rnodifying OFP to allow Barber to move back in with Debra 
Conditions of pro bation 
Letter to Barber fiom Tem Si11 of Lutheran Social Services 
Letter to Pierce fiom Lutheran Social Services 
Petition by Pierce to review OFP due to non-cooperation by Barber 
Copy of 1/26/89 order modieing OFP 
Letter to Barber fiom DAIP re missed men's group 
Order for domestic abuse hearing and ex parte OFP and affidavit 
OFP 
DAlP contract for participation 
DAIP domestic abuse intervention project intake and referral fom 
DAIP participant service record 

Notice to DAIP for Lutheran Social Services that Barber is in counseling 
Letter to Barber fiom DAIP suspendhg him due to violation of OFP 
Affidavit of DAIP staff of DAIP re suspension of Barber f?om DAIP program 
Order to show cause to Barber to appear based on DAIP staffs &davit 
Order holding Barber in contempt of court 
Order allowing Barber and Debra to go to church together 
Order pursuant to Barber's request to lift exclusion and no-contact provisions of 
OFP. The order allows him lift exclusion fkom home 
DAIP contract for participation 
Letter to Barber From DAIP infornihg him that he completed DAIP program 



Ama report re shoving incident on 2/1/94 
OFP pursuant to hearing 
Incident report re violation of OFP 
Incident report re another OFP violation 
Incident report re violation of OFP by driving by house 
Order on OFP contixiuing matter to 4/9/94 L prohibithg phone contact 
Dispatcher's watch report 

Arrest report Br witness statements. Barber had loaded gun under bed in hotel 
room; he was taken to hospitai for evaluation 

My initial reaction to the whole exercise was one of enonnous disappointment. There were 

hundreds of pages of documents, the recordings of literally dozens of people who in some way 

had handled the case, and yet there were enormous gaps in information. 1 had expected to 

complete the task with most of my questions about what had happened answered. But 1 had 

scores of unanswered questions. For exarnple, on 711 6/82, when Robert was released from his 

chernical dependency program, the staff noted that he had been obsessed about his wife 

throughout the treatment process, which "interfered with his recovery." 1 can't tell from the 

record if he was obsessed in a way that posed a danger to her or simply that he wanted to talk 

about their relationship rather than his own addiction to dmgs and alcohol. 1 can't tell if Debra 

knew about this obsession. 1 couldn't tell what his release and his obsession meant to Debra. Did 

she want him released? Did she have to go to the shelter? 

In the second file 1 put together there were also multiple cases involving an offender who had 

assaulted two different women over an extended period of time. In one of those cases the 

prosecutor made a motion to dismiss the charges because the victim, Leslie, had wriaen a letter 

saying she had lied to the police to get him in trouble. But as 1 read further 1 found an almost 

identical letter witten by another woman with whom the offender, Conrad Freisen, had been 

living 2 years earlier, similarly asking the court to drop the charges because she had lied. 1 was 

stmck by the fuiality of missing information. What was missing was perrnanently missing and if 

it wasn't in the file, it seemed to have no relevance. For example, in both the Barber and Freisen 

files, none of the calls to 91 1 were transcribed or preserved on tape. ïhe  motion to dismiss based 

on Leslie's letter saying she had lied was made 3 months after her cal1 to 91 1. 1 did find the 

dispatcher's initial cornplaint report in the police records (not in the court file) and there was a 



commenf "Woman crying . . . says boyfiiend tried to choke her unconscious." But by the time 

the letter came to the prosecutor the tape had been erased and the dispatcher record is available to 

the prosecutor only upon request. 1 wonder how helpful Leslie's letter to the court saying she had 

lied would have been to the defense if the jury had heard the 9 1 1 tape and then read the letter 

fiom the "lying" ~ictirn.'~ 

I was amazed at how little was ever said about Robert Barber's use of violence in the dozen or 

more hearings involving his case. 1 could figure out more about his drinking habits than his 

hitting habits. 1 thought 1 wouid be able to see what people did as they ''worked'' on the case but 

the work of individual practitioners was missing fiom the record. As 1 reviewed the file 1 was 

critical of al1 the missed opportunities to get the conviction, but maybe a conviction would not 

have added to Debra's safety at dl. There is no place in the file to look up that kind of 

information. Apparendy she was never asked, "What implications will a trial or a conviction 

have on your safety?" If she was asked, there was no place in the file to record her answer. 1 

could see what had happened: the violence was erased, and Debra's experiences were not 

recoverable in this file. But 1 couldn't see how this erasure had happened. 

I realized that text analysis was going to be inadequate because it treated texts as inen objects. [ 

needed to explicate them as actively organiting, interpreting, and screening particulars. 1 wasn't 

going to understand fkom simply analyzing a file how institutional processes are organized to 

resolve cases in ways which so fiequently fail to protect women. 1 wasn't as interested in 

anaiyzing the text as a entity in itself or reading a particular transcript and completing a textual 

anaiysis as 1 was in following D. E. Smith's instructions to explicate how institutional relations 

detemiine the everyday world. These institutional relations are constituted in the local 

organization of work routines which at the juncture of a woman's expenence act to genemlize the 

particular. This makes her accountable to the institutional way of knowing, rather than it 

accountable to the particulars of her life. It was the relationships of the production of the text. 

the women's expenence, and the safety measures put into place by the court that 1 needed to 

understand. 

"~ccording to a Domestic Abuse Information Network ( D m )  statistics summary for 1995, 2 1% of men 
arrested in Duluth Iast year for assaulting a p m e r  had been in court at least once before for battering. 



1 abandoned the project of analyting a nle and regretîed al1 the time 1 had spent indexing the six 

cases. But when 1 began my observations of case processing, 1 had a better understanding of 

what to look for and ask about in my interviews. 1 began to observe the production of every type 

of text created in this process. It was during a police ride-dong sholtly after gathering my files 

that 1 began to see very distinct types of texts and distinct roles of texts in the process. I was 

finally comecting D. E. Smith's work to my own. 1 could see how settings were socially 

organized courses of action and that no individual practitioner completes such an action. 1 could 

start to see how texts on many levels were guiding practitioners as they translated the messy 

realities of peoples' lived expenences into institutionally recognizable forms which then 

mandated prescnbed courses of action. For the sake of discussing the role of the key texts in a 

criminal assault case 1 am deiineating them into four categories: administrative texts; regdatory 
r 

texts; reports, recommendations, and statements; and arguments." 

Types of Legal Texts 

Administrative texts include such documents as intake forms, report-writing instructions, court 

minutes, applications for protection orders, warrant request forms, and applications for a public 

defender. These texts (a) record and document things that have happened; (b) initiate new 

proceedings or actions; (c) communicate and link organizational occasions and workers together; 

and (d) select relevant information by defining the categories of information practitioners are to 

use when producing a text. 

ReguIatov texts include documents such as state statutes, instructions to the jury, d e s  of 

evidence, case law, department policies, insurance regulations, and city ordinances. These texts 

set the boundaries of institutionally authorized action and authority. They frame the construction 

of al1 of the other texts. They are never attached to the particulars of a case. They pre-date the 

event that has created a case and require that the case be attached to them rather than allow the 

particulars of a case to be fully accounted for in the outcorne. 

"These delineations are helpful to me in organizing my investigation of work interchanges and my wrïting; they 
are not tecognized categories in the legal system. 



Reports, recommendations, and staternents include documents such as police initial investigation 

reports, psychological evaluations, chernical dependency evaluations, presentence investigations, 

pretrial release recomniendations, affidavits, witness statements, and medical exam records. 

Most of these texts, with the exception of statements," are presurned to be objective findings 

which have been prepared to inform the court on some aspect of the case. They are sornetimes 

evaluative in that they constitute a practitioner's recommendation to the court. While these 

reports are prepared by individual pracîitioners, they bear the marks of institutionally authorized 

ways of thinking about and acting on the case. Here is where we see how practitioners are linked 

into a larger organization of ruling. Their professionai training acts as a fiamhg device as they 

select particulan fkom their many observations or pieces of reportable data and link them 

together in the f om of an observation to the court: "Mrs. Peterson is reluctant to move fonvard 

with the case, Your Honor," or "Mr. Maki has been under some unusual saesses lately, Your 

Honor, his mother has just . . . ." Here the legal system links to the professional discourse and 

extended relations of d ing .  It also links into other institutional ideologies and practices, 

creating the hegemonic control of the d i n g  apparatus. 

Legal argumenrs include motions to dismiss, motions to include or exclude something as 

evidence, objections, jury summations, arguments for sentencing, and defendants' statements for 

the court record. These texts are both written and oral and are meant to persuade the court to 

accept a particular version of an account or interpretation of the law. Legai arguments are 

recognized as efforts to persuade toward a particular bias or viewpoint. They gain cunency by 

linking into established discounes, and like evaluations and reports, they too tap uito extended 

relations of ding.  As 1 will show, legal arguments fiequently hook up with the 

psychiatric/psychological discourse providing individualized causal explanations of men' s 

violence toward their partnen. 

Conclusion 

Advocates observe the use of these texts every day but do not observe or necessarily account for 

"A statement is assumed to be a product of the tnithfuiness and objectiviry of the penon making it, not the result 
of its process of production. When a woman recants her story to the police her recantation is ttierefore seen as a 
reflection of her values, desires, or state of denial and not as a product of innitutional practices. 



the role they play in making people's lived experiences actionable within the legal system's case 

processing. It is this active work of texts that gives them their distinctive character and makes 

them the subject of analysis for advocates. In the next two chapters I discuss texts within their 

contexts, as part of a sequence of iostitutïonally organized activity. 



CHAPTER SIX 

ADMIlVISTRATIVE AND REGULATORY TEXTS AT WORK 

The active text, by contra!$, rnight be thought of as more like a crystal which ben& the 
light as it passes ùirough. The text itself is to be seen as organiung a course of concerted 
social action. As an operative part of a social relation it is activated, of course, by the 
reader but its stnicturing effect is its own. 

That it is activated by the reader means that the activity or operation of the text is 
dependent upon the reader's interpretive practices. These too are constituents of social 
relations d e r  than merely the idiosyncrasies of individuals. They are social in origin 
and built into social relations. Analysis, therefore, depends upon the analyst-as-member's 
knowledge of the interpretive practices and schemata relevant to the reading of a 
paaicular text. @. E. Smith, 1 !BOb, p. 12 1) 

The texts I've described in chapter 5 fûnction to rnove a battered woman's expenence into an 

institutionally recognizable and actionable case. The following chart shows the events that occur 

in the life of a fictitious woman narned Beth. These events share a timeline with the events 

which constinite the processing of a case. 1 asked a group of six women whose partners had been 

arrested for assault to help in its design. They agreed that what Beth is going through during the 

turbulent months following the arrest of a batterer, would not be atypical. 



FIGURE 6: BETH'S REALITY 

Pregnancy test positive Lenny punches Belh 
during a fight, pulls 
out a fistfut of hair 

Sara has serious 
asthrna altack Wins $25 

pull tab Car needs brakes 

Goes to her friend's 
Mary Kay pafly 

Muffler falls off car Beth calls 91 1 Talks to her mother about Lenny 

Oisconnecl notice from 
power company 

Talks Io advocale Tells her mother she's pregnant, 
about pretrial, has blg fight about Lenny 
wants charges 

Lenny throws dropped, doesn't 
chair and storms wanl to testify 
out during a fight 

Lenny stays out Police arrive, 
three nights arrest Lenny 

Gets notice for 5-year 
class reunlon 

Plans family 
Thanksgivlng 

Goes out dancing 
wilh Lenny 

Picks up groceries Applies for AFDC Calls Sears about a job 

Beth quils her job al 
Sears-Lenny kept 
harassing her 

Talks to probation 
officer about Lenny's Signs up for 
release- she wants compuler class 
him home 

Talks to Lenny's 
attorney, says she 
caused the fight and 
exaggerated to pollce 

Goes to State Fair 

F lnds a good deal 
on a washerldryer 

Takes Sara out 
of daycare 

Takes Sara lo 
Sunday school 

Makes sister's 
prom dress 

Goes camping with Lenny, 
tells hirn she is pregnant 

Sheller advocate Sara's kilten runs away Goes with Lenny 
cornes 10 see her to pretrial 

Auoids sheller advocate 

Holds a garage 
sale with a friend 

Taiks Io Projecl 
Picks up Lenny SOAR about 
from court prograni 

Gels a couple of 
housecleaning jobs 

INSTITUTIONAL VERSION 

May 20-27 
J 

Squad dispatched, 
suspect arrested, 
booked, jailed 

May 28 

Arraigned, released 

May 30 June 

Pretrial 

July 7 August, September, October 

Trial 

November 



Beth's chart depicts the everyday experiences of a woman that is not as neat and orderly as a 

criminal court processing chart. The fact that Lemy is being processed as a defendant in a 

criminal case keeps 'popping up" in their lives. It is a process that ad& to the mess and tenuous 

position of their relationship. As the case is processed dl of this is absent fiom the court's 

treaûnent of the case. She wiU be brought into the process as a witness to a crime, a crime 

agauist her. As the chart shows, she is far more than a witness. 

The Administrative Text at Work 

Ln this chapter I examine the first hou. of a case being processed and focus attention on the active 

work of administrative and regulatory texts in transporthg a woman such as Beth from her lived 

experience into an institutional existence. This cue  begins with a woman's call to 91 1. As 

noted earlier, 91 1 is the first text utilized in the process. It is a text that connects the reality of 

the everyday world and the institutional reality, which through its processes and function as a 

d i n g  apparatus subsumes the everyday into the institutional. This text is made possible only 

because of extended relations of ruling that go far beyond citizens' comection to their local 

police stati~n.'~ The following is an excerpt fiom the transcnpt of the call which activates diis 

text. 

Caller: Yeah, I'm caliing fiom 214 East Third Street and 1 need a squad out here nght 
away. 
Dispatcher: What' s the problem, ma'am? 
Caller: It's my husband, he beat me up. 
Dispatcher: 1s he there with you right now? 
Caller: He's . . . getting some of his shiff, he's not suppose to be living here. 
Dispatcher: Are you injured? 
Caller: No, he punched me in the back but-shit, here he cornes. 
Dispatcher: I'm dispatching a squad now, rna'am, it's on its way. Can you answer a few 
questions for me? 
Caller [talking to husband]: It's the police, Don, there's a cop on his way right now so 
don? try anythmg. 
Dispatcher: Ma'am, do you need medical help? 
Caller: No, the police are enough. 
Dispatcher: Does he have a weapon wiîh him now? 
Caller: No . . . Get out of here, Don, if you take that stdfit's stealing, the cops are 

3 5 Establishing a countywide 9 1 1 system is a major undermking involving al1 levels of govemment. Our county 
implementation of its 9 1 1 system involved issuing new addresses to every household in the county outside the city 
Iirnits of the seven cities in the counry. 



coming and you'll get caught for stealing, you bastard. 
Dispatcher: Ma'am, can 1 get your name? 
Caller : What? 
Dispatcher: Your name. 
Caller: Randi, Randi Ward. 
Dispatcher: And his name? 
Calier: Don, Donald. 
Dispatcher: Donald Ward? 
Calier: Yeah, yeah. 
Dispatcher: 1s he leaving? 
Caller: 1 think so, he went out the fiont door. 
Dispatcher: What kind of a car is he driving? 
Caller: He doesn't have a car, he's with his fkïend Tony, who has a blue pickup. 
Dispatcher: Which way is he headed? 
Caller: 1 don't know, 1 can't see them. I'm not so sure they've even left. 
Dispatcher: Do you have a protection order? 
Caller: Yes, and he's not suppose to be anywhere near here. Oh fuck, now he's corning 
in the back . . . 1 gotta go, get the cops here! [She hangs up.] 

This conversation between the wornan calling and the dispatcher is directed by an adminisrraiive 

text, the dispatcher's computer screen. It is guided by the questions the dispatcher asks: the 

questions appear on the computer screen pulled up by the dispatcher when the cailer identifies 

the situation as a domestic assault. One c m  imagine how many different situations are organized 

by this screen and treated as s d a r  cases. Appendix C is a copy of the screen that guided this 

conversation. 

The screen is one of three domestic-related screens. It is coded "DOMESP"' meaning there is a 

claim of a physical assault. The other screens are coded in the top right "DOMES," defhed as 

"A verbal domestic quarrel not necessarily blood or married relations . . . " or "DOMESW,?' 

defined as "A domestic involving weapons or the threat of weapons. This includes guns, knives. 

clubs . . . ." These screens direct dispatchers to gather certain idonnation and present the order 

in which to gather it. The intake dispatcher m u t  assume that the d e r  will not be fiee to speak 

or have time to answer a long Iist of questions. A dispatcher discusses the pnonties: 

We get a lot of hangups on these. You see the address corne up on where the cdl is 
coming fiom so we don? ask that. We try to first find out what kind of danger the police 
will be wallcing into and if we need to get medical there. It goes fiom there. How to get 
in, is it an aparmient. . . - 1  don't use the screen anyrnore but you do when you're new, or 
you use it on a cal1 you're not familiar with." (Interview, October 3, 1995) 



The 91 1 screen provides an excellent example of the active role of administrative texts in 

mediating the relationship between the practitioner and the woman who calls for help. This text 

is doing several things. First, it is standardking the response of the system regardless of the 

idiosyncratic work habits of the dispatcher on duty. Any comptent dispatcher would have 

handled the c d  in a very similar, aldiough not identicai, fashion. It screens out institutiondly 

irrelevant information by putting into place a very specific set of instructions for the practitioner 

on the intake process. It begins by waming the dispatcher of the dangerous nature of these cdls. 

While the dispatcher does not read the warning every time she activates the screen, it is also built 

into her awareness during trainings and in the questions she is directed to ask. The form requires 

the dispatcher to assign a level-one pnority to the cal1 regardless of the dispatcher's opinion of 

the level of da~ger. '~  It iastructs the dispatcher to be co-t of the key reguiurory rexr this cal1 

operationalizes, Minnesota Statute 629.341, authorking and defining conditions under which 

officers can make warrantless arrests in domestic-related assaults. The screen is designed to link 

this organizational occasion to othen in the processing of a case; it is an administrative form 

which assigns a number to the case. As stated earlier, this number is refemed to in al1 fbture law 

enforcement entries into the case file. The information recorded by the dispatcher serves as a 

report to the responding officer and provides information the officer will use in preparing an 

investigation or arrest report. 

The 9 1 1 dispatch screen is perhaps the text which most centralizes safety-the safety of the 

victim, the responding officers, and others. But it focuses ody on the moment. In this case the 

caller hangs up before the dispatcher c m  complete his questions, but had she stayed on the line 

his questions would have stopped short of asking about danger beyond the imrnediate situation. 

Dispatchers are not directed to ask about past violence or the woman's perception of the 

offender's dangerousness. The form is not only incident focused, but focused solely on one 

smdi part of the intervention process, a problem I also address in chapter 4. The screen is well 

designed to link the responding squad to the caller, but it is not well designed to link the needs of 

the women to those who will take up the case in other organizational settings, such as the 

'6The assignent of a prioriry-one cal1 to domestics is the nsult of advocacy effom made in the 1970s and 1980s. 
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advocate, the prosecutor, or the judge who will make a determination on the conditions of 

releasing the offender. 

The woman quickiy becomes a &ta point in the process. The dispatcher directs the conversation, 

coIlecting information fiom her but not engaghg in a dialogue. The screen defines the 

relationship between the two. It is Iike an interpreter for two people who speak different 

languages. An administrative text can participate in accounting for the level of danger these 

cases pose and the safety requirements of the victim. 1 talked with John, one of the dispatchers, 

about this. 

Ellen: 

John: 

Ellen: 

John: 

Ellen: 

John: 

Ellen: 

John: 

EIlen: 

John: 

Who put this screen together? 

I think Nancy and Sherry did that-see it says here 10/08/90, thatos when they put 
together the new system up here. 

This is the kind of h g  we're [DAIP and the shelter] trying to do al1 the way 
through the process, put safety in the center of everybody's work. It's not as 
simple as you wodd think. 

Well that's because here we're dealing with the guy before he7s been subdued by 
the system. You know what 1 mean? 

I'm not sure. 

The whole situation is still very emotiond when we get it. Everybody is scared of 
what he might do, or her, too, for that matter. Later when he shows up for court, 
well, al1 the screarning and yelling is over and he's just trying to be on his best 
behavior so as to stay out of trouble. You know, the old suit-and-tie routine. 

Some pretty bad looking ties, too. 

1 believe you. 

So do you think that when the man shows up for anaignment that people aren't 
afiaid of him? 

Not the way we are here. You know people are drinking, it's usually late at night, 
nobody knows for sure who the guy is we're looking for or who else might be at 
the scene. You're w&hg into their temtory, guns, knives, it's so unpredictable. 
The guy has the upper hand if he decides to get crazy on the officers, there could 
be some people hurt. In the courtroom he's under wraps, you know how 1 mean. 



Ifs a whole different arena. (Interview, September 19, 1 995) 

John mentions several important features of the legal system's response to these cases. He 

clearly identifies with the police, even though he works for a dflerent agency. When he t& 

about danger to the police, he taiks about 'ire." On the other hand, the wornan who is mon 

likely to be the person hurt is seen as part of the dangerous "other." She is clearly, like the 

abuser, an outsider. Later John talks about judges and probation officers as "others" &o. He is 

immediately linked in the intervention process to the police officers responding to the c d .  John, 

like most of the practitioners I intervieweci, identified as part of a very specific aspect of the 

overall system. He was connected to the responding police, the jailer, and his CO-workers. 

John is quite insightfid in assessing the context in which practitioners feel the dangerousness of a 

batterer. When the abuser is removed fiom the environment in which he is entitled to use 

violence, the home, bis identity changes. He is transformed fiom an unpredictable and volatile 

crazy man to the defendant in a dornestic assault case. In most organizational settings, the reality 

of a batterer's violence and the fear and danger it creates for those it is directed toward is 

detached from the workings of the system. This is a key feature of the institutional serting. It 

strips the parties fiom their everyday identities. The police cd1 is the exception: they, like the 

wornan who has cailed for them, feel the fear. 

The dispatcher produces an initial complaint report, known as an ICR. It is linked direcdy to the 

police investigation or arrest report; in w e s  which do not merit a written police report, the ICR 

stands as the only official dacument of the calLî7 

Following are two ICRs. The fint complaint (Figure 7) resulted in an amest and therefore a 

police report was filed. ICRs corne through a cornputer at the police department much like a 

wire service in a newsroorn. Every moming the deputy in charge of the patrol division and the 

police chief scan the printout, known as the watch report, to get a general idea of the previous 

37 Minnesota law requires that officers file a written report if a person claims to have been assaulted by a parmer. 
However, many Minnesota law enforcement agencies have a low cornpliance rate with this regulation, and reports 
are wrinen only if the officer establishes probable cause that an assault occurred or if the assault resulu in injury. 
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day's activities. Detectives investigating felony or gross misdemeanor assaults review it to 

determine if they should order a transcript of the 9 1 1 c d .  It is not, however, forwarded to the 

court as the police report is, and it is therefore not accessible to those who are making decisions 

about the offender's release or later, bis sentence. The watch report became available to 

advocates in Duluth only recently; it is not currently available to advocates in mon other cities. 

FIGURE 7: NKIAL COMPLA.INT REPORT #1 

INCI: 3880 ?OLICE **HISTORY** TYPE: DOMESTIC DIS?: 
ANI: 09/15/96 00: 12:20 BEAT: 27F 
ORG: 09/15/96 00:12:38 37 X C :  DU- 27 
REC : SOC: T 
DSP: 09/15/96 00:12:53 37 RPT: DU- 27 
ATS: 09/15/96 00:12:54 PRI: 2 
TRN: POST : $PERS : 
CLS: 09/15/96 01:19:46 37 MINI : 
ZTR: ZTR STATUS: 
VOTER PRECINT: QUAD : 
CRIME WATCH 1: CRIME WATCH 2: 

ASSIGNEE: 349 SYMENS 
UNITS: 8S26 #S36 #S97 #SI9 

J A I L  
POSITION: 4 
mo : 

COUNTY : 
CENSUS: 900 
USER- i : 
WRECKER : 
USER-2 : 

MA? INDEX: 

AD: 899 MESABA AVI/9ST. E., DU PREM : 
RP: RA: 

255Mu 100: 12: 38-37] 
CASE: #96029982 P-Dü DG [00:12:38-37j 
KALE ATTACKING FELM?E [00:12:47-371 

From: S36 -ONE IN CUSTODY - ENROUTZ TO CJ [00:25:46-371 
Frorn: SI9 (BECKER)-VICTIM IS JGDITE ANN DOCKENDORF 051255 [00 :42 :17-281  
Frorn: S19 (BECKER)-OF 837 CHARLES AV 624-3416 WORKS AT [00:42:17-281 
From: SI9 (BECKER)-DEFELD SUPER VALUE 624-4871 [00:42:18-281 
Frorn: S19 (BECKER)-SUSPECT (FIANCEE RONNIE JAMES CLARE( [00:42:18-28) 
From: SI9 (BECKER) -040265 OF SAME ADDRESS) PULLED HER FAIR [OO:42: 19-28] - r r o m :  S19 (BECKER)-WHILE SHE WAS DRIVING & STRUCK EER IN TU [CO:42:19-2Ej - 
:rom: S:9 (BECKER)-E HEAC. ALMOST CAUSED TK TO CRASE.. [00:42:20-281 
From: SI9 (BECKER)-IS FAMIL W/OFP ETC AS SHE BAS WORKED AT (CO:42:2C-2Ej 
Frorn: SI9 (BECKER)-THE COALITION MILE TO COUNTY ;AIL [00:42:2i-283 
Frorn: S36 (LAFONTAIN!-RONNIE CLARK JAIL FOR DOMESTIC. i01:19:08-281 

The second ICR (Figure 8) is the only documentation of a cal1 to a home that evening. This 
report was not forwarded to anyone in the system. 



FIGURE 8: INITIAL COMPLAINT REPORT #2 
INCI: 3955 POLICE "HISTORY** TYPE: DOMESTIC DIS?: ADV 

ANI: 09/15/96 03:55:07 BEAT: 28B POSITION: 4 
ORG: 09/15/96 04:01:45 3 4  REC: DU- 6 MAP : 
REC: 09/15/96 04:02:30 4 SOC: A COUNTY : 
DSP: 09/15/96 04:02:34 4 RPT: DU- 6 CENSUS: 100 
ATS: 09/15/96 04:15:03 PRI: 2 USER- I : 
TRN: POST : #PERS : WRECKER: 
CLS: 09/15/96 04:31:20 4 MIN1 : USER-2 : 
2TR: ZTR STATUS: MAP INDEX: 
VOTER PRECINT: QUAD : 
CRIME WATCH 1: CRIME WATCH 2: 

ASSIGNEE: 320 MACMILLAN 
UNITS: #S28 

AD: 505 REDWING ST.  W. /BIRCHWOOD, DU PREM: 
RF: AMBER BERQUIST RA: 5898 PIKE LAKE RD. N. PH: 728-5353 

HANG UP 911 CALL NO CONVERSATION ON CALL SACK SPOKE WITH FEMALE STATING 
HER HB RYAN BERQUIST IS STALKING HER AND DRIVING HER CXA2Y COMPL WILL 9E 
FILCNG FOR DIVORCE ON MONDAY HE IS GONE NOW BUT COMPL WANTS T3 SEZ OFFICZZ 
CASE: t96040015 P-DU DU [O4 :01: 46-34] 
SE ARRIVE0 IN A GRY AND BLU FORD TRUCK BUT LEF? NOW [04:02:i3-341 
Fron: S28 (MACMILLAN) -RP ADVISED TO CONTACT THE WOMENS COFLITI [O4 : 2 4 :  51 -28  : 
From: S28 (MACMILLAN)-ON AND TO OBSAIN AN OFP . U S 0  ADVISEC ?O iS4:29:52-291 
from: S28 (MACMILLAN)-CALL BACK IF HER HUSBAND RETURNS [04 :29 :52-28:  

In this case, Amber Berquist is linking into the legal system to Say that she is being stalked by her 

husband. Because Ryan Berquist is not actionable by the police at this point, this cal1 is recorded 

but goes nowhere. It may in fact be a situation that is quite dangerous, but ICRs are not routinely 

linked into the advocacy system. 

The next document in the process is the responding officer's report (Appendix D). The top half 

of the police report is laid out to record al1 of the i d e n m g  features of the case, names, 

addresses, dates, and so forth. The officer identifies the report by assigning it the sarne nurnber 

as the dispatcher's initial cornplaint report. This allows prosecutors and othen using these 

reports later to be sure they have matched the ICR with the right police report. There are 

fiequently several calls to the sarne residence involving the same people over a 2- or 3-day 

period. Sometimes there are repeat calls during the same police shifi. But as is described in 

chapter 3, the legal system deals with incidents separately unless they are considered to be 

lmked to a "contùiuous course of action,"" so the ICR nurnber is an important identifier in police 

"For example, in the process of robbing a store a peson rnight violate four or five statutes by commining a gun 
violation, assault, robbery, and reckiess endangement but be charged with only one crime. 



work. The form asks for the date of birth of dl parties, which ensures that a person is not 

misidentified because he or she shares a name with another person known to the police. Al1 of 

these identifiers are used to process the criminal case but not to link the parties to other 

mechanisms of support or heip, including the women's shelter. Despite the fact that there is an 

emerging discourse in policing that sanctions the linkages of police to community-based groups. 

battered wornen's activists have had to implore police chiefs for the most basic levels of 

information sharing. There is no Little box for the officer to fil1 in that links this cal1 to shelter or 

advocacy for battered women. Yet it is at this level of administration that linkages are 

n~nna l i zed .~~  

The top half of the police report form, like the dispatcher's screen, links people and texts. It is 

followed by the nanative. Administrative texts are present at every organizational occasion. 

They are a primas. mechanism by which institutional objectives are inserted into the 

management of a case. They are created extralocally; individual experience is fitted into them. 

At each orgmizational occasion there is an opportunity to incorporate safety mesures for women 

into the administrative text. 1 will repeatedly make the point that the objective of safety is not 

stnictured into the system, as is the objective of detennining guilt or innocence. To alter the 

system we need not replace the objective of processing the case as a crime but add a parallel, 

equal objective: to ensure victim safety, so that even when the criminal case drops out, the 

objective of securing victim safety remains institutiondl y actionable. 

nie  Regulatory Text at Work 

As police begin to gather information for their report we are about 3 minutes into a case that will 

likely take 3 months to resolve. While the officers are approaching the scene, the dispatcher 

contacts the county jail, where copies of ail active locally issued protection orders are on file. 

The dispatcher checks on past calls to the home. These two administrative routines provide 

officers with a partial institutional history of the parties hvolved. Institutions coordinate the 

activities of a diverse group of agencies and individuals which make up the state7s apparatus of 

ruiing. In the span of 4 or 5 minutes, a county agency, the dispatch center, has linked with the 

39Duluth Police Department gives advocacy groups access to ICRs and arrest and investigation reports, but it is in 
a srnaIl minority of departmens which exercise this option. 



city police and the county sheriffs department to coordinate the beginnings of an institutional 

response to a citizen's cal1 for intervention. Much of that coordinating work is king done by the 

text. 

The jailer c o b s  that Randi does have an order for protection against Donald and rads the 

specifics of the court order to the dispatcher, who electronicdly notifies the responding officers. 

Violation of an order that excludes a party fkom a residence or restricts his access or contact with 

the victim is a misdemeanor in Minnesota, and state law requires an officer to anest such an 

offender. Here the regdatory text of the state law and department policy corne into play as 

officers encounter the parties. It is the invisible text in the case. In al1 phases of case processing 

the regdatory text is represented in how practitioners fiame their reports, what observables they 

select for recording, and how they make sense of those observables, but the regulation itself is .- 
not present in any case file or record. 

Randi Ward's protection order excludes Donald Ward fiom ""being at or near the residence of the 

petitioner," and prohibits hirn '%om establishing any contact in person, by phone or by third 

party with the petitioner." This court order is a representation of Minnesota Statute 5 18.B.O 1, 

authorizing the cour& to restrain persons who have been found to commit acts of domestic abuse 

fiom being at or near the residence of the petitioner (in this case, restricting Donald Ward from 

being at or near the house of Randi Ward). This statute requires that a person must know of the 

order to be in violation of its terms. The police report on the cal1 States, 

Randi Ward provided me with her copy of the OFP, and it indeed stated that it prohibited 
Donald Ward, DOB 5/6/68, fiom being at or near her residence and fiom not having 
contact with her through a t k d  Party. 1 asked Donald Ward if he was served with the 
OFP. He stated that he had been. 1 then asked him how long he had been at this address 
today. He stated that he had been here for approximately 45 minutes. 1 asked him if he 
knew this was the residence of Randi Ward. He stated yes, that this was his house too, 
and that he had some things . . . that she was suppose to give him but she didn't so he was 
just trying to get some of his personal belongings. 1 asked him if he knew it was a 
violation for the OFP that he had been served. He at first stated that hi- did not, but then 
stated yes he did. Having this information 1 concluded that Ward had knowingly violated 
the OFP, and 1 had probable cause to make an arrest. 

1 then informed Ward that he was under arrest. 1 applied, gapped, and double-locked rny 



handcuffs on his wrists and completed a custodial search. A short while later, 1 
transported Ward to the St. Louis County Jail where he was lodged on a misdemeanor 
charge of a violation of a protection order. 

The officer's report is organized by state statute and the elements of proof needed to establish 

guilt later at a trial. Every statement ('9 asked Donald Ward if he was served with the OFP") 

provides for a coherent account of an investigation that le& to a certain ktitutionally 

authorized couse of action, in this case arrest. Elements of proof are established by the state 

Legislature, and d e s  of court defining what can be admitted into a triai as evidence are 

established by the state supreme court." The law in Minnesota evidentiary d e s  translate into 

questions for the officer: "Did Donald Ward knowingly and willingly violate the court order?" 

Regdatory texts are created through the political process and are always e d o c a l .  They are 

created separately fkom the particulars of the situations they are authorized to govem. The local 

is fitted into the abstracted system of institutional modes of ruling. In this case, officers arrested 

Donald Ward for violating a protection order. He was charged wiîh a misdemeanor and 

eventually sentenced to 30 days in jail, but the time was suspended on the condition that he 

would complete a 27-week men's nonviolence class. Had Donald committed this crime several 

years earlier or in another state:' he might have been given the option of leaving the residence 

rather than facing arre~t.~' Donald lives in a city in which the police department has enacted a 

policy requiring officers to arrest in domestic violence cases if certain conditions exist (see 

Figure 9). 

'"'Minnesota Rules of Court are published annually and provide updates on Pial and appellate rules, professional 
mies, and federai rules of court. 

41 Half of the States have passed Iegislation making violation of a protection order a mandated amest situation 
(National CounciI of Juvenile and Family Court hdges, 1 W6), although I would guess that fewer than 20% of police 
departments require officers to make such an arrest. 

"Mandatory arrest is opposed by many activists becaw it increases the number of poor, working class, and 
immigrant men coming into a ciassist and racist system. Women are reluctant to subject their abusers to the 
adversarial court process, and the racism and classism increase their fears of using the system. 



FIGURE 9: DULUTH POLICE POLICY ON DOMESTIC VIOLENCE 

DULUTH POLICE DEPARTMENT POLICY 
SUBECT: DOMESTIC VIOLENCE 

III. PROCEDURE 

A. Assault With hjirry 

A person SHALL be arrested and taken into custody when an officer has probably cause to believe that a 

person: 

- has assaulted another person and there is visible signs of injury or physical impainnenr; or 
- the victim was threatened with a dangerous weapon. 

For an amen to occur. . . 

B. Assault Without Visible Irtjury or PhysicaI Impairment 

A person MAY be arrested and taken into custody when an officer has probable cause to believe that 
person: 

- has assaulted another person without injury; OR 
- has ptaced the victim in fear of immediate bodily h m .  

For an arrest to occur. . . 

When evidence of mutual combat is present, the situation does not necessarily dictate the arrest of both 
parties. Officers must determine. . . 

Donald also lives in a state in which officers are required by statute to =est if a person 

knowingly violates a protection order that rest- a person fiom having contact with the 

petitioner (see Figure 10). 



FIGURE 10: DULUTH POLICE PROTECTION ORDER POLICY 

DULUTH POLICE DEPARTMENT POLICY 
SUBJECT: ORDERS FOR PROTECTION 

III. PROCEDURE 

A. Mandatory Arrest 

Minnesota Statute 5 18B.0 1, Subd. 14(b) REQUIRES an officer to arrest and take into custody a person 
the officer has probable cause to believe has violated the sections of an Order for Protection by: 

- remabhg the person (fkorn cornmirhg M e r  a m  of domestic abuse, as defined in G.O. 230.0 1); or 
- exciuding the person ffom the residence or the petitioner's place of employment. 

An anest is required even if the violation did not take place in the officer's presence. There is no time 

c o r n i n t  on arrests. 

State statute requires an arrest regardless of whether or not the person was adrnitted into the residence. 
Minnesota Statute 5 18B.O 1, subd. 14k) States that it is not a vioIation for the petitioner to admit the 
other person into the residence; per Minnesota Statute 5 18B.0 1, Subd. 6(d), such action does not void 
the Order. 

B. OFP Verification 

PRIOR TO MAKMG THE ARREST THE OFFICER MUST VERIFY: 

- the existence of the Order for Protection; and 
- that the offender knew the Order for Protection existed. (This does not apply in "Temporary Orders") 

C. Investigations 

Violations of an OFP which do not involve a mandatory arrest are docurnented in a report. Officers 
should weigh . . . 

This policy was the result of local activists, including many women who had been battered, 

working with police administrators to strengthen the civil protection order by ensuring its full 

enforcement through criminai procedures. It was made possible by the work of activists who 

worked at the state level to expand police powers of arrests in these cases. Prior to the work of 

the movement, police officers could not arrest on a misdemeanor assault unless they wimessed 

the offense. A women could make a citizen's arrest by requesting the oEcer in the presence of 

the abuser to arrest hirn. This rarely occurred. Officers almost never arrested for violation of a 

civil protection order unless there was another assault. In 1983 activists successfully lobbied for 

an amendment to the Domestic Abuse Act mandating officers to arrest for violations of civil 

protection orders (see Figure 11). 



FIGURE 1 1 : DOMESTIC ABUSE ACT-VIOLATION OF AN ORDER FOR PROTECTION 

I I 
DOMESTIC ABUSE ACT 
Minnesota Statute 5 l8.B.O 1 

l Subd. 14. Violation of an order for protection. 

(b) A peace officer shall arrest without a wanant and take into custody a person whom the peace officer has 
probable cause to believe has violated an order granted punuant to this section mPaming the person or excluding 
the person from the residence or the petitioner's place of employment, even if the violation of the order did not 
take place in the presence of the peace officer, if the existence of the order cm be verified by the officer. The 
person shall be held in custody for at least 36 houn, excluding the &y of arrest, Sundays, and holidays, unless the 
penon is released earlier by a judge or judicial officer. A peace officer acting in good faRh and exercising due 
care in rnaking an arresr pursuant to this paragraph is immune fiom civil liability that might result from the 
officer's actions. 

The battered women's movement has been most effective in changîng regdatory texts and has in 

many States, including Minnesota, become quite adept at using the legislative political process. 

But legislation which mandates certain courses of action and agency policies which prohibit 

practitioner discretion are al ways pro blernatic, because they lump together disparate events, 

decreeing dissimila. situations to be similar. This has been the dilernrna for activists advocating 

for policy and legislative reforms. In one sense activists have tried to factor into the law 

language which accounts for the special nature of these types of assaults and acts of violence. but 

we have not been able to fdly escape the problems inherent in the genemlizing character of 

regdatory texts and processes. Any process which requires that the particulars are fitted into the 

generai compromises attention to the lived expenence. A police officer explains the dilemma 

from his perspective: 

1 have no problem arresting a man who violates a protection order by going back over to 
the house and harassing a lady. If he's driving around, watching her and keeping her in 
that fear 1'11 gladly throw him jail. But the law also makes me throw guys, and some 
women, in jail that seerns unfair. 1 had a guy who was coming home every Saturday and 
mowing the lawn, working around the house because they were tryhg to sel1 the place. 
Well, one of these days his new girlfriend shows up to bring him some keys or something 
and his ex h d s  out he's been shacking up with this gal, and boom, she calls 91 1 and 
reports him for violating his protection order. Was she in so much danger that 1 had to 
lock that guy up? No, but the law takes away rny discretion to make that decision. 
(Interview, July 17, 1995) 



Of course many advocates would argue that police have so misused their discretion that 

mandating certain courses of action has been a necessary step. Others would argue that the man 

this officer arrested should never have been at the house in the first place and would dismiss the 

officer's sympathy for him. Neither of these arguments is the point here. The officer is correct 

in observing that laws c m o t  account for the particulars of local events. Local events are forced 

into policy or abstracted systems of governing, and safeS is often compromised in that process. 

For example, assault laws in d l  50 states categorize assadu into two or more levels of 

senousness and thereby activate different levels of punishment for those convicted of it. 

Minnesota law defines 1 1 levels of assault, ranging fkom &st-degree felony to fifth-degree 

misdemeanor. 

609C.2 1 1 FIRST DEGREE FELONY ASSAULT 
Whoever assaults another and inflicts great bodily harm may be sentenced to 

imprisonment for not more than 20 years as or to payment of a fine of not more than 
$30,000, or both. 

609.234 FIFTH DEGREE MISDEMEANOR ASSAULT 
Whoever does any of the following commits an assault and is guilty of a 

misderneanor: 
(1) commits an act with intent to cause fear in another of imrnediate bodily 

hann or death; or 
(2) intentionally inflicts or attempts to inflict bodily h m  upon another. 

In Minnesota as in most states, the level of seriousness correlates to the bodily h m  done in the 

assault or the potential harm based on the use of a weapon. Bodily harm is categorized 

accordingly to broken bones or permanent physical injury, so that a single slap to the side of the 

head that results in damage to the e a r b  is a felony, whereas multiple blows to the body that 

result in deep bruising, cuts, and scrapes constitute a misdemeanor. Following is an excerpt from 

a police report documenting the arrest of a woman who had been physically and sexually abused 

by her partner for years. 

1 asked Diane Winterstein to tell me what occurred, she said her husband Phillip had 
corne home after drinking at the Y&R bar and was becoming very belligerent. She said 
he told her that people were "reporthg on her." 1 asked what he might have meant by that 
and she said that he acts like everybody is his personal watch guard over her and that he 
makes up affairs she was supposed to have and then says his reporters saw her with 



someone. She went on to say that Phillip started pushing furniture around. 1 noted that a 
chair was pushed over in the dining room. She then went into the kitchen and got out a 
steak knife and threatened to "poke his eyes out" ifhe didn't leave the house 
immediately. 1 asked her if she was in fear of grave bodily harm at this point and she said 
no, she thought he was going to leave. Then according to Diane he started to caii her 
names like "Whore" and "bitch" and "cunt," at which point she limged at him and "poked 
him in the right hand with the knife." She said when he saw the blood he started to cry 
and she called him a "big baby," at which point she says, "he grabbed me by my hair 
began pullhg me toward the bathroom and kicking me." She stated that he kicked her 
three or four times in the legs and right hip area I asked her if there were any bruises. 
She showed me the area of her right hip which was red and swollen and beginning to 
bruise. 1 asked her ifhe did anything else to assault her and she stated that he threw her 
up against the wall and told her that this time she had gone too far. I asked her if she had 
been violent to him in the past and she said that she often threatens him to get him to 
leave her alone . . . . She said that he slapped her across the face nuice and then spit in her 
face. . . .I conferred briefiy with Officer Dickie and a decision was made to arrest both 
parties. 1 uzformed Diane that I was placing her under arrest for 2nd degree assault and 
took her into custody without incident. . . . Officer Dickie placed Mr. Winterstein under 
arrest for 5th degree assault (see Officer Dickie's report for more details). . . . Officer 
O'Keefe took pictures of both parties' injuries. Both refused medical treatment. 1 placed 
a kitchen knife shown to me by Diane Winterstein as the one she used to stab her husband 
into evidence. 

In this case Diane Winterstein faced a prison sentence of 10 years. She was charged with 

second-degree assault for "stabbing her husband with a deadly weapon." Because it was her fust 

offense, she spent only 11 days in jail and was ordered to classes for offenders. Phillip 

Winterstein pled gui!ty to a misderneanor assault and was sentenced to 1 year pro bation. He 

served 2 days in jail, and was ordered to attend 27 weeks of DAIP men's educational groups. Ir 

is the generalizing character of the law that impedes practitioners fiom intervening in this case in 

a way that will protect Diane fkom future assaults. In fact it is quite possible that she has actuaily 

been made more Milnerable to her abuser by this state intervention than had the police never 

arrived at her door. Yet each practitioner in this case did their job. 

In most cases the battered women's movement has used the legislative process to structure safety 

into the ways that police and the courts handle domestic assault cases. We have promoted laws 

which shift the onus of placing controls on abusers fkom the victim to the community. For 

example, in every state advocacy groups have successfûlly lobbied to expand police authority to 

arrest, eliminating the need to ask the victirn if she will make the charge. We have in many 

districts secured agreements with prosecutors to discontinue the almost universal practice of 



dropping charges at the request of the victlln." We have expanded the kinds of testimony and 

evidence that can be used by the state in these w e s  to prove assault, making the victim 

testimony less crucial for obtainllig a conviction. We have also lobbied to expand the power of 

police and courts to take protective action through using civil protection orders, n o t img  victims 

when offenden are released fiom incarceration, establishing longer periods of probation for 

domestic assadt-related offenders, recognizing protection orders across state Iines, and making 

stallllng behavior a felony offense. 

While the legislative agenda of the battered women's movement has definitely been safety 

oriented, we have not been able to fùlly escape the problems with generalizing texts as Diane 

Winterstein's arrest shows. 

Conclusion 

The battered women's movement has argued for consistent enforcement of the law in domestic 

abuse cases and h a  lobbied for a broad range of changes in legislation and policy in every aspect 

of criminal law as it relates to these cases. Yet, it continues to struggle with rhe inherent 

problerns that generalizing texts pose when applied to the wide range of circurnstances they are 

designed to encompass. Policies and laws must be designed with an eye toward allowing for the 

particulars of a case, especially as they might influence a woman's safety. 

." This position is controversial in the movement. We know on one hand rhat if a women's request to drop 
charges automatically results in a dismissal, then most batteren can and wiIl exact such a request fiom their victims. 
We aIso know that prosecution of an individual baaerer is frequently not helpful to the individual woman he h a .  
beaten. The battered women's movement has argued that women should be allowed to retain choices in the 
processing of a case. 



CHAPTER SEVEN 

LEGAL ARGUMENTS AND EXTEIVDED RELATIONS OF RULING 

A s m d  percentage of domestic violence-related cases go to trial. The rnajority of these are 

settied in pretrial or omnibus hearings with a negotiated arrangement between the prosecutor and 

the defense attorney. Most legal arguments do not occur in the elaborate courtroom scenes 

wimessed in the O.J. Simpson triai but in settings in which dozens of cases are disposed of in a 

matter of hours. Legal arguments are made at several points in a case. in this chapter I use 

arguments presented at sentencing hearings in order to show one way in which the legal 

institution is linked through discursive practices to extended relations of ruiing, parùcularly the 

"psy" professions. The adversarial legal system cuirninates in a storytelling contest (legai 

arguments) in which one story wins and .- the other story loses. 

Legal arguments always involve attempts to put a certain "spin" on a set of "facts." The "factso' 

of the case may corne into question as much as the interpretation or the version that one side or 

other in the adversarial system wants the court to accept. 1 talked with several judges about the 

impact of the adversariai system on wornen's safety. Their comments attest to the rather brutal 

character of the system. 

The adversarial system mocks the role of ethics in the process. A lawyer is taught to 
zealously represent his client even if his client is an axe murderer. It7s the lawyer's job to 
cast aspersions on any piece of evidence that indicates his client did it, whatever it is. The 
judge or the jury is the fact h d e r  and as such they are not allowed to ask questions. The 
facts are presented by the two adversaries who seek to disparage their opponent. The 
defense attomey enshrines his client. It is acnLally the job of a lawyer to constnict a lie 
and then convince people of its tnith." (InteMew, October 1 1, 1996) 

Most battered women want to do something so that they don? get hurt again. If she goes 
the criminal route she may nsk the relationship, which may not be what she wants. . . . 
Even if she does want to get out of the relationship . . . she doesn't want to do it in a 
hostile way. The civil route is much more what she is looking for but it's tainted with the 

'At the tirne of the interview this judge was reading the book Gui/@: The Cdapse ofCrimino1 Jusrice by Iudge 
Harold J. Rothway (Random House, 1996) and 1 believe was paraphrashg the author. 



adversarial notion of tnith hding. Its advantage is that there is no punishment attached to 
winnuig, but then a g a .  it's not as mong an intervention as a conviction. ( I n t e ~ e w ,  
October 12, 1995) 

The criminal justice process is a glorification of the dispute, it's not a search for the mth. 
(Lnte~ew, September 1 1,1996) 

The adversaid system calls for a representation of the parties to the case that reflects pre- 

fomulated categories of abuser and victim. It does not cal1 for a representation of the 

complexities of a specific woman's life. These pre-figured subjects are created in a professional 

discoune which links into the legal system through extended relations of ruling, leaves wornen's 

experiences unaccounted for, and greatly compromises the likeiihood of practitioners engaging in 

practices protective of women. 

The activities that constitute the production of a story (or "spin") are often invisible, as 

manufactured accounts enter the courtroorn represented as factual or as the authentic voice of one 

of the parties involved. 

To illustrate how accounts are manufacnired in an adversarial system, 1 want to use the transcnpt 

of a taped discussion 1 had with a wornan in 1991 about a charge against her for filing a false 

police report. Karen had corne to my office one day with a stack of papers, asking for assistance 

to get the charges against her dismissed. We t&ed for a while. 1 read the police report 

regarding the night she was assaulted, 1 read her statement to the court saying she had lied ro the 

officers, 1 read the memo by the county attorney asking to have her charged, and finally 1 read the 

subpoena to appear in court on the charge of filing a false police report. She also gave me two 

protection order petitions she had made to the court against her boyniend, which 1 glanced over 

quickly? 1 asked her if 1 could interview her on tape and said that 1 might use the transcnpt 

when talking with the c iv  attorney. During part of this conversation she read directly fiom her 

police statement. 

'' A protection order petition contains an affidavit by the petitioner, in this case Karen, describing incidents of 
abuse that cause her to need court protection. 



Karen: Keith called me nom this bar he was at and said he was coming home. He was in 
a bad fiame of mind. Then a littie wMe later, he called me back. He had gotten 
in a fight with a Black guy, and Keith is veIy prejudiced against Blacks. He said 
this guy had jumped him. Anyway, he got hit We've had lots of fights over his 
attitude, because he wants me to stop seeing my Black fiïends, which 1 won? do. 
So, he was yeliing on the phone about niggers, and how 1 loved niggers. He was 
with his ex-girlniend and said they were both coming over. 1 told him not to 
b ~ g  her over, but he h g  up on me. 1 didn't want hun to come over like that 
'cause he is not too predictable. So 1 jammed the door with a bunch of knives ro 
keep him fiom being able to get in. 

1 cailed this neighbor in my building and told him that 1 might need help. He 
suggested 1 cal1 the police, but 1 didn't really want to get them involved. 1 called 
the dispatcher and asked if a car could just drive around and check on things, but 
they said if they sent a car out, they'd have to come to the door and check on 
things, so 1 said OK. 

Keith showed up almost right after 1 called, and he started on me about how 1 
want niggers and a bunch of stuff. I argued with him, and he started shoving me 
around. 1 was getting tired of being shoved, so I threw my glas  of water in his 
face. Then 1 threw the g las  at him, and it hit hun in the chest. 1 tumed and ran 
out of the door, but he caught me and dragged me back in. He was looking for the 
glass. He found it and picked up a piece of the glass from the floor and told me to 
apologize for throwing it. 1 didn't, so he started choking me and asking how I 
thought it felt to be hit with the g l a s  1 said it would probably hurt. Then he held 
the piece of g l a s  up to my throat, so 1 apologized by telling him that 1 was s o q  
for stooping to his level. That's when the police showed up. 

Ellen: 1s this the story you told the police? 

Karen: Yeah, except 1 told them that Keith broke the glass, and 1 didn't tel1 them that 1 
threw the glass at him. But 1 called the desk sergeant up right away and told him 
that I left it out. [The police records indicate that she called 27 minutes afier the 
arrest occurred.] 

Ellen: So, is that why you were charged with filing a fdse report? 

Karen: No, Keith took me and his ex-girlfiend down to his attorney and told us we had 
to change our stories or be'd go to prison. He was aiready on probation, and this 
was a gross misdemeanor or maybe a felony. It was on the day he was supposed 
to go to court. 

Ellen: Was Keith in the room when you taiked to his attorney? 
Karen: No, he was standing outside the door, but he was going to read it ber  statement] 

when I was done, so he could have just as well been standing there. 



Ellen: Did his attomey ask you if Keith was coercing you or making you do this? 

Karen: No, he just asked me what happened and I staaed to tell bim, and then he would 
Say things like, "Ifthat's what you say, he'll be convicted," but 1 can't Say he 
actually told me wbat words to use. 

Ellen: Did you tell the attorney you weren't afraid when Keith held the giass up to your 
throat? 

Karen: That's what I was there for. That was what he was going to go to jail for. So 
that's what 1 had to change. 

Ellen: Were you afhid? 

Karen: Have you ever met Keith? 

Ellen: No, but 1 know quite a bit about him. 

Karen: WeIl, if you know a lot about him, then you know I was afiaid . . . he's a very 
dangerous person? 

Here we see the intersection of a man's willingness to use violence, his attorney's willingness to 

stretch the boundaries of ethicai behavior, the adversarial nature of US. criminal law, and an 

overly specialized work force producing an account that endangers a woman who would likely 

have been safer had the criminal court not intervened in any way in her life. In ths case, the 

activities that produced the account are not visible to the courtroom observer. Even when the 

work of creating the "spin" is observed directly, the hegemony of certain of certain ways of 

thinking makes the ideological practices within the legal system difficult to discem. 1 want to 

use several sentencing hearings to illustrate this point. 

The fust is typicd of dozens of sentences in domestic violence cases. It illustrates how the case 

involving the assault of a wornan culminates in a disposition by the court. Ordinarily in these 

hearings there is the introduction of the case by either the prosecutor or the defense attorney; a 

word or two about the offender by the defense attorney; a report by the probation officer on the 

presentence investigation; a discussion about the numbers of days that the defendant has already 

spent in jail; a surnmary of the agreement between the prosecutor and the defense attorney 

'This franscnpt appeared in slightly different form in a previously published article (Pence & Ritmeester, 1992). 



regarding jail t h e  yet to be served; some mention of conditions of probation; a reference to 

alcohol or alcohol treamient; and a short statement by the defendant or a comment regarding 

victim input. The judge says a few words, then imposes a sentence. Following are excerpts fkom 

a typical sentencing hearing. The fidl hearing ttanscript is found in Appendix E. 

The Court: Mr. Barns? . . . We'll go on record in tne matter of Stzte 
of Minnesota v e r s u s  Benjamin George Barns. . . . The Court in t h i s  m a ï c e r  hâs 
received a Pre-Sentence Report from Mr. Pegg dated February 1, 1995. 

The presentence investigation in this case is presented in written form to the court. This is a 

felony assault; a misdemeanor assault presentence investigation is given orally. The presentence 

investigation report in this case had no description of the history of violence or the statements 

from the victim about the violence. It did lift language from the police report describing the 

assault in the incident. 

Next, both the prosecutor, Mr. Torez, and the defense attorney, Mr. Holmes, are given an 

opportuniity to dispute the recommendation of the probation officer. In this case neither does. 

(Xxcerpts fiom Appendix E) 
[Prosecutor]: Your Honor, we also accept tne repcrt  as f a c c u a l l y  

consistent with our inforinaïion and the Guidelines Worksheet âs zcczra re .  Wizh 
regara to the recommendation, we concur with the recommendation of M r .  2eqç ir 
t h e  report. . . . 

[Defense Attorney]: Well, 1 have to agree that t h e  recom~enaaiions I 
rhink are fair. They are consistent w i t h  the plea agreement in the case. 1':. 
going t o  ask the Court to follow t h o s e  recomztendarions. That's al1 that 1 
have. 

The probation officer's report goes uncontested. It follows a routine that everyone can agree to. 

The presentence investigation looks at past convictions, p s t  cornpliance with court orders and 

instructions, the general citizenship qualities of the offender (e.g., does he work, does he have 

debts, the length of t h e  he has lived in Duiuth). There is no attempt here to understand Mr. 

Barns as a batterer, only as a candidate for probation or as a potential flight risk. 

It is Mr. Barn himself who offers the explanation for his crime. 

(Excerpts from Appendix E) 
The Court: Mr. Barns, anything that you wish to say? 
The Defendant: Yes, I haven't drank [sic]. I've been-since the 

incisent, since I've been out of jail I've been going to AA, and-and 



s p i r i t u a l i t y ,  1-hels kind of t h e  man 1 see. T t ' s  a Native American, Ojibwa 
ways, s p i r i t u a l i t y ,  I ' v e  been s e e i n g  him at l e a s t  once a week and t r y i n g  t o  
g e t  t h a t  back t o g e t h e r .  I ' v e  been doing  p r e t t y  good. Ca r r i e ,  t h e  viccirn,  
would be here today,  but her g r a n d f a t h e r  j u s t  passed  away. T h a t ' s  abouc it, I 
guess . 

The Court: The Court t h e n  a t  t h i s  tirne w i l l  f o m a l l y  accep t  D e f e n d a ~ t ' s  
plea  of G u i l t y  as well as h i s  w r i t t e n  P e t i t i o n  t o  p l e a d  such t h a t  t h e  
Defendant now s t a n d s  before t h e  Court  ad judged  and adjudicated Guilty of  
A s s a u l t  i n  t n e  F i f t h  Degree, a f e lony .  As f o r  a sentence ,  i t  is the juàgment  
of t b e  l a w  and t h e  sen tence  of t h i s  Court  t n z c  the Defendant ne  
committed . . . 

The court sentences Mr. Barns to a stayed (he won? actualiy be incarcerated) 1-year jail tem 

(this was his third domestic abuse-related conviction). The prosecutor then brings up another 

matter. Mr. Bams had anempted to coerce the victi.cn into refushg to testiS against him and was 

charged with obstructing legal process. He had pled guilty to this charge as well and the 

prosecutor wants a conviction entered into the record. 

(Excerpt fiom Appendix E) 
[Prosecutor]: Your Honor, j ü s t  t n a t  I ' d  ask for, also t h e  Cour= r o  

impose t h e  sen tence  on t h e  Count II O b s t r u c t i n g  Legal Process a s  recomnencec 
there, that be ing  a 90-day sen tence  s t a y e d  f o r  one yea r  of p r o b a t i o ~ .  
cozcurreRr with  t h e  o t h e r  s en tence .  

The Court: M r .  Holrnes, you have any comment on t h a t  inacter? 
[Defense Attorney] :  I tnink t h a t  w a s  p a r t  of zhe  p lea  a g r e e z e r t ,  Y e s r  

Honor . . . .  The Court :  On t h e  cha rge  of O b s t r u c t i n g  Legal Process ,  Che C o c r ï  wr,, 
impose a sentence of 90 aays  i n  the County Jail; execu t ion  o f  t h a ï  seczence 
s t a y e d  i n  f a v o r  of  one year o f  p roba t ion ,  t n a t  year  C O  D e  served  concur rez r  
w i t h  the f i r s t  yea r  of Defendant's p r o b a t i o n  on t h e  felocy ana on tRe same 
terrns and c o n d i t i o n s .  

[Defense Attorney]: Thank you, Your Xonor. 
[Prosecutor] : Thank you, Your Honor 
The Court: Thank you, gentlemen. 
(Proceedings  concluded a t  9:12 a . n . )  

The court essentially throws another conviction in with the felony assault and sentences Mr. 

Bams to the same non-jail time he has received for beating the v i c h .  The record show two 

convictions, two sentences, two dispositions, the excuse that "the drlliking made me do il," and 

no mention of the violence or the injuries and threats to the victim, whose name is mentioned 

only in passing. 

In this felony case there is no discussion about the violence or the safety needs of this victim. 

The presentence investigation report to the court is based on the offender's criminal record, not 

how this incident fits into an overail pattern of coercion or intimidation. The written record 



contains no documentation of the offender's use of violence or intimidation of this victim over 

several years, only a very general sufnmary of the assault. During the hearing neither the 

defendant nor the court mention the violence, just the alcohol. As in over 70 percent of the cases 

I observe4 alcohol is involved and is either discussed as the cause of the assault or becomes the 

focus of sentencing. During this hearing reference is made to two regulating texts, the sentencing 

guidelines and the fine schedule. The probation onicer has complied with the procedures and 

guidelines set forth in these tem. 

The next sentencing hearing involves the murder of a woman whose husband had "caught" her in 

bed wiîh another man. The case occurred in Baltimore in 1994, at the sarne time that 1 was 

beginning my observations of sentencing hearings. I read about the case on the Intemet and 

ordered the tlanscript. When 1 read it, 1 could immediately see that d l  of the t a k  in this case 

provided the subtext for the cases 1 had been observing. The fidl transcript is found in Appendix 

F. 

In this case the "facts" are not in dispute. The man with whom Sandra Peacock was having a 

sexual relationship provided detail testimony at the trial about the events that led up to Kenneth 

Peacock's discovery of Sandra and him in bed. Kenneth then described what happened during 

the approximately 2 hours he was alone with Sandm He testified that they had sat on the couch 

talking, that they had had several drinks, and that he had then shot her. Neither the state nor the 

defense challenged his version of the night's events. 

We hear the voices of four people at this hearing: the prosecutor, who represents the State of 

Maryland; the judge, who represents the court; the defense attorney and the defendant, who 

constitute the defense; and the victim's mother, who represents the victim. Because the victim 

has been killed, her mother is asked to provide information to the court through a victirn impact 

statement. The 0th- voice, one not represented by a particular person in this hearing, is the 

voice of the state legislative body. The state Iegislature enacts the criminal code (a regulating 

text) and sets sentencing guidelines (a second regulating text) which the judge must follow. Any 

judge who deviates from them must write a memorandum expiaining the reason for doing so. 



In this case the defendant was charged with fimaegree murder for shooting and Ming his wife. 

A plea agreement was made, and he pied guilty to mansIaughter, which under Maryland law 

means that there was not the requisite intent to kill. (Thus accidental deaths caused by the 

negligence of the accused are comidered manslaughter.) The third regulating text involved here 

is the "defendant's score" which is a scale w d  by the State of Maryland to rate the offender 

before the court. This score is determined during a presentence investigation by asking 

background questions about the defendant and looking at information on past convictions. In 

this case the defendant has no previous convictions. His score is therefore quite low, considering 

the offense. 

The defense attorney had agreed to a negotiated plea of manstaughter, which under the 

sentencing guidelines means a sentence involving 3 years of incarceration. 

(Appendix F, Lines 29-44) 
[Defense Attorney] : We have agreea t h e y t  r e  three t o  e i g h t  yea r s  . I 

dont  t k n o w  i f  they' ve been submitted. 
The Court: T h a t t s  what m y  notes inc i ica ted ,  it w a s  t h r e e  t o  e i g h t .  
[Prosecutor]: 1 would submit  tnem. Actually I ' I I  f i n i s h  them up. 
The Court: Go ahead,  finish t h o s e .  1 had a n o t e  t o  t h a t  affec:. 
And my notes a l s o  i n d i c a t e ,  o f  cou r se ,  t h a t  t h e  S t a t e t s  posizim iz 

r e t u r n  f o r  t n e  plea  t o  t h e  cha rge  of manslaughter  was t h a t  t h e  C o u r t  i xpose  a 
s e n t e n c e  w i t n i n  the g u i d e l i n e s .  Ar-d al1 of t n a t  is r e f l e c t e d  in t h e  
mernorandum of the plea n e g o t i a t i o n s ,  signed b y  t h e  d e f e n d a n t  ana  c o u ~ s e l .  Azc 
it appears  f o r  t h e  r e c o r d  t n a t  a s  a r e s u l t  o f  t h o s e  plea n e g o t i a t i o n s  t h i s  wos 
s imp ly  a one-count i n fo rma t ion ;  is  chat right? 

[Prosecutor]: Yes, your  Honor. The i n f o r m a t i o n  charged  first deqree 
nurder. 

The Court: Charging f i r s t  degree  murder, but t h i s  is the plea t o  t h e  
lesser included o f f  e n s e  w i th  that, c o r r e c t ?  

[Defense Attorney]: That's correct. 
[Prosecutor]: T n a t ' s  c o r r e c t ,  your Honor. I ' m  submicting t h e  q ~ i a e l i n e s  

â t  t n i s  p o i n t ,  which do r e f l e c t  t n a t .  

The remaining part of the hearing is taken up by the defense counsel arguing that the court couid 

in fact decide that incarceration would not be appropriate; the prosecutor, speaking on behalf of 

the state and the victim, arguing that incarceration is appropriate; the defendant asking that no 

jail t h e  be imposed; and the judge explaining his decision to place the defendant in a residential 

work-release program (in which the defendant will be restricted only at night) for 18 months, 

followed by 1 year probation. Each of these legal arguments centers on the presentation of a 

version of Sandra's death. 



Versions of Saadra's Death 

Each of the parties, the state, the court, the defense, and victim, as represented by her mother, 

offen a version of Sandra's death. The sentencing hearing becomes an avenue for al1 interested 

parties to create a version of the facts of the case. The first version is presented by the defense. 

The Defense Attorney's Version of Sandra's Death 

ï h i s  version has three primary components. First the defense attorney says that the victim, who 

is now dead, was not a good woman, but the defend- who shot and killed her, is a good, tax- 

paying citizen. T ' e n  he says that the offender shot and killed her, not as a criminal, but as a good 

citizen who commined an accident which was the result of the convergence of alcohol, his 

emotional response to his wife's infidelities, and the presence of a firearm. The third component 

is that the offender has an illness and it is this illness, alcoholism, that caused the victim's death. 

(Appendk F, Lines 73-77) 
[Defense Attorney]:  But  a t  any r a t e ,  i t  goes without  s a y i n g  t h i s  i s  a - .  

zinc where ~oDody  wants t o  s i t  i n  your  [ t h e  jccge's] chair CS E h e r e .  This I s  
o~viously =he ha rdes t  job a  judge e v e r  has. 

You have got  on t h e  one hand a  b e a u t i f u l  family,  a kiu who has workec 
his whoie iife. . . . 

(Lines  79-86)  
He nas a f a t a l  f law.  He i ç  an  a l c o n o l i c .  I've haa  hi^, e v a l u a ~ e c -  Se 

nas met a couple t imes  wi th  Nick Gianpie t ro ,  a  c e r t i f i e d  a l c o h o l  e v a i ~ a t c r .  
Am3 based upon wnat happens today, it is obvious h e  has t o  be i n  some k i ~ d  of 
program, whenever he  i s  not  i n c a r c e r a t e d ,  i f  he is not  i n c a r c e r a t e c  from t h e  
o n t s e t ,  o r  l a t e r  on, he i s  goinq t o  neea t reatment  f o r  t h a t .  I t  is a cisease 
zhat  runs i n  t h e  fami ly .  

- . d  wnen you mix a l coho l ,  emotior., the i n c r e à i b l e  m o t i o n  of =he 
s i t u a t i o n  h e  found himseif  in, and ?irez-ms, a t ragedy nappens. And Sandra 
?eacock, f o r  a l 1  h e r  f r a g i l i t i e s ,  i t  is a t ragedy t h a t  ske is decezsed.  

No evidence of the existence of the victim is before us except what is continuously referred to as 

her fraihies, these frailties being that she is a gambler, that she drinks, that she is a poor mother, 

and that she has had, on more than one occasion, an d a i r  with another man. 

(Appendix FI Lines 102- 106) 
[Defense Attorney: ]  You know a l 1  t h e  f ac t s  of t h i s  case .  Yoü know 
everyth ing .  The one tfl ing you don ' t  know is  t h a t  he keeps working nara CO cc 
h i s  o b l i g a t i o n s .  One of t h e  th ings ,  Sandra, because of h e r  dr ink inq ,  and s k e  
5ad a  gainbiing a d d i c t i o n  t o  p lay ing  Keno a t  t hose  b a r s .  Everybody ;ays Kenc 
i s  a great t h i n g ,  bu t  she spen t  hundreds of d o l l a r s  a day piaying Keno, û f  his 
noney, her  money. . . . 



[Lines 130-135) 
1 would j u s t  Say t h a t  I have talked t o  Mary Lemon, and M r .  DeRaven was 

nice  enough to sha re  w i t h  m e  a l i t t l e  about  what she s a i d .  Çhe i s  a ve ry  
r e l i g i o u s  l ady .  She prays  f o r  her  daugh te r .  If she  were he r ,  she would t e l l  
you about  her daugh te r ' s  f r a i l t i e s  and how n i c e  Ken was t o  h e r  son  from a 
p r i o r  marr iage .  That son wasn ' t  l i v i n g  w i t h  here  Decause s h e  wasnrc  
cons idered  t o  be a mother t h a t  could hand le  a  son,  and t h e  granàmother ,  Nary 
Leman, is r a i s i n g  t h a t  boy down i n  Texas. . . . 

(L ines  78-79) 
H e  m a r r i e s  a lady he is i n  love with, he has been marr ied  five years ,  

and for t h e  second time h e  f i n d s  he r  in this t r a g i c  s i t u a t i o n  [ h a v i n g  s e x  wit5. 
another  man] - 

This pichire of her is juxtaposed with that of the person who shot and killed her. We are told that 

he cornes h m  a beautiful family, he is a kid, he has worked his whole life, he was in love with 

this woman, he has a flaw, he is an alcoholic with a disease. Next we hear about those who 

support her, 

(Appendix F, Lines 90-95) 
[Defense Attorney:] It is c e r t a i n l y  appropriate i n  o u  s i t u a t i o n  with tkis 
b e a u t i f u l  family-the problem, he h a s  gac cwo b r o t h e r s  t n a t  a r e  p o l i c e  
officers, and I would worry about h i s  s a f e t y  d o m  t h e r e .  Bruce i s  a ïwer=y- 
year ve t e ran ,  Brian i s  an  e igh t -yea r  v e t e r a n .  Brian se rved  i r ~  3 e s e r t  Sto rn .  
K s m y  d i d n ' t  become a p o l i c e  o f f i c e r  ma in ly  because h e  s t a r t e d  workiRg and 
g e t ï i n g  a r e a l  paycheck ever s i n c e  j u n i o r  high school. He has worked every 
a a y  t h a t  he could  h i s  e n t i r e  l i f e ,  a s  you know. . . . 

(Lines 97-99) 
MY. Manifold [ h i s  employerj took t h e  trouble t o  come down from 

Oennsylvania, he is in t h e  Back, t h e  gent leman i n  t h e  t i e  and c o a t ,  h e  t ook  
t h e  trouble t o  come d o m  here. He needs him t o  work. You have seen l e t c e r s  
from h i s  customers,  he is n i c e  and p o l i t e .  . . . 

( L i n e s  112-113) 
He h a s  pa id  h i s  l awyer  bills s lowly  and on cime. I'F. f u l l y  paid. The 

Landlord is being pa id .  He i s  j u s t  a t ax-paying  g r e a t  member of s o c i e t y .  

It is this draping Kenneth in the flag and adoming him with core Arnerican values such as being a 

hard worker, coming fiom a good family, and being a tax-paying citizen that creates the subtext 

that he is not a real crllninal. Criminals do not come fiom beautifid families, they are not kids, 

they do not work (and if they work they don't work steadily and they don? work hard), they are 

not in love with their partnets, they are not linked to the police in a positive way, they do not 

have brothers who participated in Desert Storm, and they do not have letters fiom custorners who 

say they are nice and polite. Even though middle-class, white American bushessmen are 

responsible for a significant amount of the criminal activity that occm in the United States and 

commit most major financial crimes, the cultural image of a criminal is usually a person who is 



not white, not midde-class, and not hard working. Crixninais are typified as poor white t r ah  or 

people of color who have grown up on welfare, live off the state, and engage in violent behavior 

because they corne from families with no true values. In this way the defense is puthg forth the 

version that the offender is not a criminal but is in fact a good citizen. 

The version of Sandra's death is simultaneousiy hooking into a larger discoune which has 

dominated U.S. media and politics since the nse of the right wing in the 1980s. It is counting on 

the listener/reader, in this case the judge, to make a conversion here. The defense attorney is 

speaking to the judge as a member of a professional community who knows how to organize the 

particulan that the defense is presenhg. Sandra is «, be blamed for the situation (Jones, 1980; 

Pagelow, 198 1); Kenneth is to be undemood yet not totally exonerated, and alcohol is to be 

blamed for how he reacted to the situation (Coleman & Straus, 1983; Frieze & Knoble, 1980; 

Eberle, l982), as is his understandable rage (Gondolf & Russell, 1986). The way men and 

women are organized into marriage, the role of economics, and the role of male entitlements in 

U.S. family structures are made invisible in these arguments. The effort by the defense attorney 

to link the violence to the alcohol, the rage, and the victim's behavior is available to be hooked 

into because there isn't a more powerful professional discourse in the field chailenging these 

concepts. 

The State's Version of Sandra's Death 

The prosecutor, representing the state, claims that he will incorporate the state's argument into 

Sandra's mother's desires. He thus Iinks the impersonal state to the personal, a mother's rational 

cal1 for some punishrnent for the death of her daughter. Both the defense and the prosecutor, for 

their own respective purposes, present the mother as a good woman, not vindictive. Both 

selectively use her words to bolster their own versions. She is not physically present, nor does 

she present her own version. lnstead four or five lines of conversation are extracted £iom 

interviews that were designed to elicit only certain kinds of responses from her and only limited 

information about Sandra, her relationship with her husband, and the history of their mmïage. 

The prosecutor is entering into a very tricky argument. On one level he, on behalf of the state, 

has agreed to allow a person who has admitted to killing his wife because she slept with another 



man to plead to manslaughter, a charge which implies the death is accidental. On the other hand, 

he needs to argue that this person must be punished for the accident. He does not question the 

premise of the defense's argument. He does not mention that infidelity to one's spouse in not 

uncornmon in the US. (Michel, Gagnon, Laumann, & Kolata, 1994). He does not ask who in 

his courtroom has also been unfaithful and then suggest that they are IucQ to still be dive. 

(Appendix F, Lines 1 54- 1 72) 
[Prosecutor:] She i n d i c a t e d  t o  me on one side, and I ' m  going  t o  i n c o r p o r e c e  
the S t a t e ' s  argument of cour se  a l o n g  w i t h  t n i s ,  b u t  b a s i c a l l y  hez feeling is 
t h e  S t a t e ' s  f e e l i n g  a s  w e l l ,  you[r] Honor. She ind ica red  t o  me char o z  oEe 
hand she can see her daughter  provoking t h e  anger  tnat it did,  and causina r h e  
anger  t h a t  l a t e r  l e d  t o  t h i s  i n c i d e n t .  And as w e  t a l k e d  a l 1  a long  abou t  t h i s  
case ,  1 s a i d ,  w e l l  t h a t  was t h e  r eason  b a s i c a l l y  t h e  S t a t e  ag reed  t o  proceed 
on t h e  rnanslaughter charge. T h e  State b e l i e v e d  t h a t  provocat ion  was 
s u f f i c i e n t  t o  proceed  j u s t  on t h e  rnanslaughter  a s  opposed t o  t h e  m u r d e r  i n  
t n i s  case .  

fsnd she  t a l k e d  about t h e  o t h e r  aspect of h e r  f e e l i n g s ,  and t h a t  i s  wha: 
t h e  S t a t e  i s  going t o  a rgue  to you today,  t h a t  t h e  defendant s n o u l d  8e 
punished f o r  h i s  actions. The defendan t  had an oppor tun i ïy  t o  walk away =hëï 
n i g h t .  It is  clear t h a t  the  defendan t  d e c i d e d  t o  take m a t t e r s  i n t o  his own 
hands, t o  picK up  t h a t  gun, t o  p u l l  the t r i g g e r ,  and e v e n t u a l l y  t o o k  tne l i f e  
of anotner  person.  Mrs. Lemon i n d i c a t e d  t o  me s h e  b e l i e v e s  this Cour t  shoüld  
punish t h e  defendant  a p p r o p r i a t e l y .  

The S t a t e  b e l i e v e s  t h z t  a p p r o p r i a t e l y  i n  this case means a s e 2 t e n c e  c f  
i n c a r c s r a t i o n  wi th in  t h e  g u i d e l i n e s .  They a re  t h r e e  t o  eighc years, your 
Bonor. As t h e  Courz no ies  fron t n e  g u i d e l i n e  s h e e t ,  n o t h i n g  has ï c  ac with 
r h e  o f fenae r  s c c r e .  The defendant  up u n t i l  t h i s  p o i ~ c ,  h i s  l ifs,  h e  has Ceen 
an exernplary c i t i z e n .  I n  f a c t ,  remains so even whiie o u t  on Düi1 c w a i r i ~ -  
sentencinq  coday. The S t a t e  does  no t  b e l i e v e  t h a t  r e a l l y  he is go ing  C O  j e  a 
t h r e a t  t o  s o c i e t y  when ne gets o u t .  1 do b e l i e v e  t h i s  is a n  i s o i a t e d  
i n c i d e n t .  

Alternative discourses which the prosecutor could cal1 upon have very linle currency in the legal 

serting. For example, he does not refer to the notion that a batterer is not out of controI but uses 

violence to establish control. The prosecutor apparenùy accepts the premise of the defense that 

murderous rage is understandable, that alcohol is a disease which tums nice guys into killers, and 

that Sandra provoked the assault. He doesn't challenge the assumption that Sandra needed to be 

punished, oniy that Kenneth was acting outside of accepted social bounds of punishing by taking 

the role of the punisher into his own hands. He never has to explain how Kenneth c m  be an 

exemplary citizen and will in ail likelihood continue to be an exemplary citizen once he pays for 

this isolated incident. No one seems concemed for the woman in the courtroom who was earlier 

introduced as his new fiancée. 



(Appendix F, Lines 58-65) 
[Defense Attorney:] He has g o t  a wonderful f a m i l y ,  many of whom â r e  here .  
Eugene Manifold, h i s  employer,  i s  h e r e ,  whose l e t t e r  you have r e a d ,  Brüce 
Peacock a n à  h i s  wife, Michel le .  Bruce i s  t h e  twenty-year v e t e r a n ,  wnose 
lecter you've read ,  Mike Hertzog, h i s  f r i e n d ,  whose l e t t e r  you have read, 
Barbara Bauer, h i s  fiancée, Bruce Peacock, S r . ,  the t h i r t y - e i g h t  year employee 
of t h e  Baltimore Gas and Electric Company, who is  Kenny's f a t h e r ,  who is h e r e  
today with h i s  s tepmother ,  who l o v e s  him dea r ly .  You have r e a d  h e r  l e t t e r ,  
and M r .  Peacock, S r . ' s  l e t t e r .  His mom, Jane, is he re  tcday, ana  Iisa 
St inson ,  a friend of the fami ly .  They're  a l 1  he re .  

She is introduced as part of the entourage of people here to stand up for Kenneth as a good kid. 

It's hard to imagine a man recovering from killing a woman he ûuiy loved and to whom he was a 

devoted husband, working as many houn as he could to help his mental srate, and h c h g  

someone to propose to in such a short period of t h e .  But those particulas are inconsequentid 

here, and this wornan's future safety is presumably not in question because she will not have the 

same fiailties as Sandra had and he wiil rnost likely stop drinking. 

The Defendant's Version of Sandra's Death 

Kenneth tdks about what has happened (lines 182-183). 

"I'm very sorry about what has happened." 

'4 would like to continue working." 

"Working . . . helps me out mentally." 

"I'm just willing to accept whatsoever you will do for my actions." 

He follows the defense attorney's argument that he was not so much an actor here as a victim of 

a series of forces beyond his personal control. The holy trinity of batterer's defense attorneys 

appears here: alcohol, rage, and bad women. He then portrays himself as a hard-working, good 

man with simple needs. He shows deference to the judge's hierarchical authonty in a display of 

humility and piety one wonders if Sandra ever saw. As thousands before him have done, he 

throws himself upon the mercy of the court. In his case he finds a more than merciful court, he 

finàs another man who under the same circumstances would himself mete out some degree of 

corporal punishment. As the judge said in his sentencing, 

(Appendix F, Lines 295-298) 
[The Court:] 1 seriously wonder how many marr ied men, m a r r i e d  f i v e  years o r  
f o u r  years would have t h e  s t r e n g t h  t o  walk away, but without i n f i i c t i n g  soine 
c o r p o r a l  punishment, whateoer  t h a t  pünishment might be.  1 shudàer t o  think 
what I wculd do.  I'm not known f o r  having the quietest disposizion. 



The Judge's Version of Sandra' s Death 

The judge takes up the defense attorney's version but pus a fiame around it that will authorize 

him morally, ethicaiiy' and legaily to take an institutional course of action which simultaneously 

preserves male prerogatives and social statu and allows him to c l a h  that he has been objective, 

fair, and unfortunately harsh on the tax-paying kid before him. He is able to do al1 of this by 

framing the case as d o g o u s  with the manslaughter by automobile cases. Most of LIS who drink 

have feared getting caught with a siightly high blood alcohol count while driving. We have 

perhaps dnven while dm& later realized that we could have h m  someone, and thanked God for 

letting us escape such an accident. We have been educated by al1 of the public service TV ads 

and by Mothers Agakt  Dnink Driving: we understand that hitting someone in the car while 

ci& is an accident but that getting into the car while dnink is a choice, and that therefore, what 

happens to someone who drinks and drives must be the responsibility of the chver. The judge 

equates Kenneth to such an individual. He sympathetically agonizes over the plight of a wornan 

who killed her best friend in a dnink driving accident, the man who killed his brother, and the 

forlorn husband who killed a 10-year-old child. 

(Appendix F, Lines 19 1-207) 
[The Court:] The old saw is that it is decide custody, but t h a t  t r i l l y  is cc: 
the mosc clfficult thing tnât a judge is called upon t o  ao. The r .cs t  
difficult ching that 1 have found is sentencing noncriminals as crizinals. 

This case is very similar and equally tragic to the very aifficulc 
manslaughter by automobile c a s e s  that I've handled in Che past year. The 
consequences a r e  as tragic. I was called upon =O sentexce a y m n g  man who 
while driving under the influence killed his brother. 

I recently nad to sentence a noncriminal citizen, a lady who ha8 
attended Christmas parties last Decernber or a Christmas party, overindulged 
and got on the ramp going the wrong way and killed her best friend, ieavinq 
two children that that lady was supporting. 

previously I was called upon ïo sentence an inciividüal, an employee 
of Xerox who hâd never ha9 a brush with the law in fifteen years and had had a 
prior ticket of some nature up in Pennsylvanie, but while driving home after 
his wife had left him sometime before and having had too much to drink one 
night, he  struck and killed a ten-year-old child on a bike. 

Those are brutally difficult choices. This [trial of Kecnech Peacockj 
is nonetheless, it is equally as difficult. 

This likening the shoothg of Sandra to a dru& driving death creates a sort of template, or fiame, 

for the judge7s ensuing remarks. He prefaces those remarks by expressing a bit of r$ief that he 

c m  sentence in anonymity because unlike drunk dnving cases, no organization iike Mothers 



Against Dnink Driving is present (line 208). He muses that perhaps because of the attention on 

spousal abuse, someone might hear of this case, but most likely he will be a c ~ g  outside of the 

public eye (line 208). 

The judge's accidental-death version of Sandra's murder was not one that he sùnply pulled out of 

a hat. It is probably safe to assume over his years on the bench he has heard cases similar to 

those that I've observed in Duluth's misdemeanor and felony criminal courts. A probation 

officer and victim advocate comment on the alcohol Iink in these cases. 

At least three out of four cases 1 work involve druiking by the guy or both of them. So of 
course alcohol has a role in al1 of this. And I'm sure he won7t quit Batterkg] until he 
stops his drinking. So 1 focus a Lot of my attention on getting him into a treamient 
program that will work for hUn. -Probation officer (inteniew, September 29, 1995) 

I'm so sick of these guys standing up in fkont of the judge with a fdse hurnility saying, 
"The booze did it, Your Honor, I'm sorry, 1 have it under control now." It's almost as if 
it's like a required script at sentencing for the defense attorneys or the batterers to say 
ths.-Victirn advocate (interview, June 15, 1995) 

Below are excerpts from several sentencing hearings typical of the "script" to which the advocate 

above refers. Whether spoken by the client or by the defense attorney on behalf of the client, it is 

the most cornmon explanation offered by offenders for their violence. 

The fxst case involves two sentencing hearings of the same abuser, Lawrence Schul. One 

occurred in 1991 and a second in 1994. Mr. Schul had been arrested for several other assaults 

and had had several protection orders issued against him. He had been convicted of disorderly 

conduct previously for an incident in which he assaulted his partner and entered into a plea 

agreement for a reduced offense. Following are excerpts fkom the 199 1 plea and sentencing 

hearings. 

The Court: A l 1  xight. Mr. Thornton. 
[Defense Attorney] :  Your Honor, I believe the recommendations are 

reasonable unaer  the circumstances. If you do sentence hin consistently witn 
ïhe recommendations, it's good to see t h a t  he has earned the beneflt of the 
Co~rr's f a i t n  in h i m  by allowing him into the t r e a t m e n t  program [for 
aiconolism] early, and the b e n e f i t  of the P r o b a t i o n  Department's expertise i~ 



t h i s  m a t t e r .  
Most i m p o r t a n t l y ,  1 t h i n k  from h i s  p o i n t  o f  view, i f  he  d r i n k s  a ï  a I I  

from now on, the life as h e ' s  known i t  is over .  He's g o i n g  t o  l o s e  his job, 
his g i r l f r i e n d ,  he has e v e r y t h i n g  t o  l o s e .  T h i s  Coust i s  g i v i n g  him an 
o p p o r t u n i t y  t o  g a i n  a  l o t ,  so 1 would a s k  t h a t  you s e n t e n c e  him c o n s i s = e r x l y  
with t h e  recommendations. 

1 a s k  t h a t  he  keep i n  mind t h e  b e n e f i t  t h a t  h e O s  g e t t i n g ,  not  on iy  from 
this Court and t h e  P r o b a t i o n  Office Dut from t h e  P r o s e c u t o r ' s  Of f i ce ,  a s  w e l l .  

The defense attorney sets the stage for the defendant to make the claim that drinking is his 

problem. It is a claim that neither the court or the prosecutor challenges. Mr. Schul will leave 

the courtroom convinced that he is not a batterer but a man with both a drinking and a woman 

problem. He articulates this to the court. 

The C o u r t :  M r .  Schu l ,  is t h e r e  anyth ing  you wisk C O  s a y ?  
The D e f e n d a n t :  Yes. 1 tharik you f o r  i e t t i n g  m e  ic ço crearmenr wken 

you d i d .  1 r e a l i z e  I r e a l l y  d i d  mess up. Before t h i s  i ~ c i a e n t  h a p e z e c ,  Z 
d i d  t r y  t o  g e t  i n  t r e a t m e n t .  1 x e a l i z e d  I was o u t  o f  c o n z r o l ,  a ~ c i  I wisk I 
wocld have g o t t e n  t h e r e  b e f o r e  anything happened. 1 j u s t  a p p r e c i a t e  your 
l e t t i n g  m e  go when you d i d ,  i n t o  t r e a t m e n t .  

T h e  Court: Ms. Coker,  is Mr. Schul  i n  Miller-Dwan a t  zhe 2resent tiae? 
[Probation Officez]: Your Honor, he j u s t  cornpleced cne t r ea tmen t  a ï  

Miller-Dwan. 1 have g o t  a  c o n f i r m a t i o n  t h a t  he d i d  s u c c e s s f u l i y  complete t 5 e  
9rogram t h e r e  j u s t  l a s t  week. They a l s o  w i l l  be s c h e d u l i n g  him for fo l low-cs  
t r ea tmen t  and  a f t e r c a r e .  

The C o u r t :  A l 1  r i g h t .  M r .  Schu l ,  f o r  t h e  c r i n e  of a s s a u l t  1:: ztie 
second deg ree ,  t h i s  Court  is go ing  t o  s en t ence  you to t h e  Commissioner of  
Cor rec t ions  a t  S t i l l w a t e r  P e n i t e n t i a r y  f o r  t n e  p e r i o c  of 2 1  months.  

Sowever, 1 d o n f t  think i t ' s  n e c e s s a r y  t h a t  you s e r v e  c h a t  s e c r e x e  zc 
this t h e .  1.11 s t a y  t h e  e x e c u t i o n  o f  t h a t  s en t ence ,  and  2'11 plzce yoc CE 

proba t ion  f o r  a p e r i o d  o f  t h r e e  y e a r s .  . . 
1 w i l l  r e q u i r e ,  a s  you have a l r e a d y  done, t h a t  yoc comple te  your 

chernical dependency t r e a t m e n t ,  and t h a t  you s u c c e s s f ü l l y  c o n t i n u e  w i ï h  acy 
follow-up t h a t  t n e y  recommend, and s u c c e s s f u l l y  complexe t h a t .  

During t h i s  p e r i o a  o f  tirne, 1'11 r e q u i r e  t h a t  you cse  no z l c o h o l i c  
Severage, which i n c l u d e s  3 . 2  b e e r ,  and t h a t  you use no d r u g s  o r  medicines 
un less  t h e y  are p r e s c r i b e d  by a  p h y s i c i a n .  

1 w i l l  r e q u i r e  t h a t  you gec  y o u r s e l f  invoived  i n  zke aomes t i c  c b m e  
program. Ms. Coker can g e t  that set  up f o r  you. 

I ' v e  g o t  t o  warn you, M r .  Schu l ,  t h e r e  w i l l  be  o t h e r  te-ms ana 
cond i t i ons  of p r o b a t i o n .  . . 

Now, before you l e a v e  here t oday ,  I want you t o  talk t o  M r .  3 i t z e l l  ànc  
M s .  Coker, and t h e y ' l l  g e t  you set  up on your p r o b a t i o n a r y  program. 

You g o t  y o u r s e l f  a  r e a l  b r eak ,  s o  t a k e  advantage  of i t .  
The D e f e n d a n t :  1 will, sir.  

Two years after this case, Lawrence Schul was convicted of a felony assault (his third conviction) 

and served 18 months in a local correctional facility. Shortly after his release, he was again 

arrested. The same defendant is once again before the court, this time for violating a no-contact 

order. This is the fourth time the court is sentencing Mr. Schul for a domestic violence-related 

offense. The de fendant is explaining that nothing redl y happened. 



The Defendant: She was just u p s e t  and c ry ing  and . . . 1 donf t know. 1 
d i d n ' t  harm hex i n  any  way. A l 1  I was tryin' t o  do is s e t t l e  h e r  down. 
Ali-you know, that's a11.- 1 g o t  a new job. L i k e  1 said, a friend of  mine 
came up from Ohio. I ' m  supposed t o  b e  ieawing t h i s  weekend for - for  a Company 
c a l l e d  F t F Incorporateci. They clear for power lines and gas lines and a l 1  
s t u f f  l i k e  t h a t .  &d I j u s t  lu ;ki ly  g o t  on: I ' v e  been locked  up f o r  
over-almost a year, Your Honor. 1 just got out h e r e  a mcnth o r  s o  back, ïwo 
months back. PL1 1 want t o  do i s  get back  on my ieet .  1 l o s t  a good job  
'cause of  what happened ove r  a year ago.  1 used t o  work f o r  Bur l ingzon .  I 
l o s t  that, because of  what I ' v e  done. 

( Pause. ) 
The Defendant: 1 won't be going t o  her house again,  Your fionor. I 

won't even be in town. 
The Court: J u s t  a minute ,  L e t  me read through t h e  r e p o r t s  here. Jusz 

t a k e  it easy. . . . 
Okay. Does the Probation Office have  a recommendation i n  this rnatzez? 
[Defense Attorney3 : Yes, we do, Your  Honor. J u s t  t o  recap f o r  rhe 

C o ~ r t .  H-r. Scnul jus t  recently got out o f  NERCC [Northeast 3 e ç i o n a l  
C o r r e c t i o n s  Cen te r ]  &out  a month ago. He was there fox a Second Degree 
Assau l t  i n v o l v i n g  t h e  same v i c t i m  and  a l s o  f o r  a v i o l a t i o n  of proba t io r .  which 
z e s u l t e d  from a  d r i n k i n g  i n c i d e n t .  

He i n d i c a t e s  that he  is aware o f  t h e  OFP, t h a t  Z u l i a  Adams knew he w z s  
p lann ing  on l e a v i n g  town, he  s a i d ,  t h i s  weekend. 3e ran i n t o  Julia Adans 
yesterday. She invited him t o  t h e  house.  And she  was i c t o x i c a t e d .  He hac a 
couple d r i n k s  hirnself ,  a l t h o c g h  he i n d i c a t e s  he  wasn't  intoxicated. se 
i n d i c a t e s  t h a t  s h e  s t a r t e d  t o  c r y  and g o t  u p s e t  over  soztething. iie d o e s z ' t  
know what. And it f u s ?  seerned t o  a c c e l e r a t e  f r o m  there. . . . 

The probation officer conveys Lawrence Schul's version of üie offense to the corn without 

questioning its validity. Here we see the problem with a system that sees the offender, not the 

victim, as the client. If, as an advocate suggested earlier (cliapter 3, the victirn was the client of 

the probation officer, this report would most likely be radically altered. That is not the case, 

ho wever. The probation O fficer continues his recommendation. 

p p p p - - - - - - - - - - -  

foefense Attorney:T - A t  this p o i n t  we would be  making a recommenaation 
t h a t - p o s s i b l y  t h a t  M r .  S c h u l  be given a-a sentence of seve9-sornething iike 6'2 
days  i n  t h e  County J a i i  and-and s t a y  a l 1  b u t  aboc t  f o u r  of chose aays  f o r  
purposes of  M m  being a l lowed t o  find a  j o b  i n  Ohio. Xe i n a i c â t e d  chere Fs a 
f r i e n d  of his i n  town now [who] he was planning to going back t o  Ohio  wich 
t h i s  weekenc. H e  d o e s n f t  know exactly wnen. H e  d o e s c ' t  know where t c  gez  
ahold of  t h i s  f r i e n d ,  and he c a n ' t  verify what tirne h i s  f r i e n d  wants C O  l e a v o .  
So I a o n ' t  know how he can-he can hand le  that s i t u a t i o n .  B u t  I think a f = e r  
spending a coup le  days in j a i l ,  I t h i n k  t h a t  ne neeas  t o  be  g iven  an 
o p p o r t u n i t y  to make t h a t  start i n  Ohio  where he  says  he has a job l i n e a  us, 
e s p e c i a l l y  s i n c e  t h e r e  d o e s n ' t  appea r  . . . 

The C o u r t :  The Court having  a c c e p t e d  Defendant ' s  p i e a  o f  G u i l t y ,  i s  
going  t o  impose a  s e n t e n c e  of three days  i n  tne County J a i l .  Defendant w i l l  
be given credit f o r  y e s t e r d a y  and today . . . 

Let m e  suggest t o  you you r e a l l y  want t o  do t h a t ,  because eve ry  t ime  yoc 
s t i c k  around here- 

The Defendant: I know . 
The Court: -and you see h e r ,  you get i n  t r o u b l e .  And you always wind 

up eizher  i n  j a i l  o r  NZRCC, and she's sitting out there in h e r  apartnent 
d r i n k i n g  beer o r  wnâtever  s h e  does .  i donft k n o ~ .  It seems t o  me t k a t  a= 
sonie p o i n t ,  you know, you got t o ,  you know, have tne  l i g h t s  go on a n a  s a y ,  yoii 
know, t h i s  c o e s n f t  make s e n s e .  



The Defendant: N o ,  i t  d o n f t .  Thatps one reason I f m  l e a v i n g ,  Your 
Honor . 

The Court: Okay. 
[ D e f e n s e  Attorney] : Thank you, Your Honor . 
The Court: 7:00 o f c l o c k  tomorrow w e f r e  going to give you a chance CO bc 

t h a t  . 
The D e f e n d a n t :  Thank you. 

There seems to be a consensus by two judges, one probation officer, and two prosecutors that the 

problem here is not men's entitlements in these private relations with women or how men use 

intimidation and violence to maintab or enforce those entitlements, but it is alcohol or the 

mixture of alcohol, anger, and problematic women. 

The second case involves a man who has pled guilty to fifth-degree misdemeanor assadt against 

his partner, who has since left him. It begins as the judge questions him about the incident. I've 

selected excerpts related to the defendant's rationale for avoiding jail time despite his previous 

assaults against this woman and another woman. Again we see the introduction of the daim, 

T m  a problem drinker, not a woman abuser." 

The C o u r t :  She r epor te8  on that occas ion char yoü had choked ner 5r.d 
pushec her  i n t o  a wall;  i s  t h a t  what happened? 

The D e f e n à a n t :  1 don ' t  b e l i e v e  1 choked h e r - a d  I h u r l e c  her agairs:  
t he  wal l ;  I didn't push h e r .  Those wa l l s  was-jus; i ean ing  sornecixes; yoc  caz 
crack them-or i t ' s  kind of foagy because I was unaer the influence of alcohol. 
Slnce  then 1 havent t had a drink o r  any drugs o r  anytning l i k e  t h a t  . 1 've 
taken an âlcohol assessment, and I ' m  working with t h e  counselor  and I nave 
been i n  anger c o n t r o l  c l a s s ,  and s t u f f ,  1 am currentiy La t !  work wich social 
services to t r y  t o  get t h e  ch i laren  p laced  back in t n e  home. T ' a  doing 
c o r n n i t  y s e r v i c e - h o u s  , Ir ve &e-eh keeping - r e q w l a ~  eor i t ac t  w i ~  TI)- probârio-2 
o f f i c e r  . . . 

[Prosecutor]: 1 t h i n k  you should  add more time t han  jus: i e x  days.  
The Defendant: I don't plan on having anything t o  do w i t h  her 

whatsoever. My main problern has been a lcoho l .  I ' m  g e t t i n g  he lp  with tnac. 
I've been off of i t  f o r  n ineteen o r  twenty aays .  My p r i o r i t i e s  are  reverse8 . 

8u t  I just want t o  get my s t u f f  t o g e t h e r  wi th  my k i d s  and run t h e  nome. 
A s  long as  I stay away from alcohol, 1 don ' t  seem t o  have problems wick 
a n y t h i n g  . 

The Court: Ever been through treatment? 
The Defendant: No, 1 havent t. That ' s  been recommended. I was t r y ing  

t o  get  t h e  c h i l d  custody, and stuff, out  of the way. I nad a Rule 25 
assessment and t h e y  determined t h e r e  wasn't  a dependency, but t h e r e  was s i g n s  
of abuse. 1 agree  w i t h  that  . . . 

The Court: Have you had a previous a s s a u l t  conv ic t ion?  
The Defendant: No. 
[Prosecutor]: I was told there was another  assaui: charge by sornebady 

else. 
The Defendant: There had been one made but i t  was dropped b y  the c o u r t .  

This was no evidence. But I meant her  no harm. 1 d o n f t  know why s h e r s  
crawling on me s o  bad. 1 want to get rny life back i n  order and r a i s e  my 



children like I should have been doing the whole time . . . 
The Court: 90 days county j a i l .  Stay the time in f a v o r  of a year of 

supervised probation. Conditions being that you abstain from the use of 
alcohol; follow though with any recommendations from your Rule 25 . . . 

Throughout these examples, alcohol is coupled with the notion of men having buttons, or 

breaking points, which unleashes an uncontrollable anger and rage. It is the combination of these 

factors which explains the violence and directs the response of the state to those who use it. This 

fi-amework for understanding men's violence against women is one that has been formulated in 

the discursive practices of the human science and social service apparatus. In the case of Sandra 

Peacock, the Judge, the defense attorney, and the prosecutor al1 link into this discoune. Before 

renirning to the case of Sandra's murder 1 want to taüc about how these extended relations of 

niling enter into this courtroom setting. 

Linking to Extended Social Relations 

The battered women's movement has spent much of its energy trying to offer alternative 

discourses to the much more powerfuliy entrenched discourses of the d i n g  apparatus. As 

discussed in chapter 2, for a brief penod o f  t h e  we dominated much of that discoune, but as 

research dollars becarne available and domestic violence became a popular field of study, the 

grassroots voice which used the media, newsletters, and training manuais as a form of discoune 

was subsurned under the discursive practices of academia and the US. human service and legd 

professions. Researchers in this field are entrenched in the ideological practices of sociology, 

psychology, and criminology. Russell and Rebecca Dobash, in their 1992 book &men Violence 

and Social Change, describe the impact of the psychological discourse on the work of the 

battered women's movement: 

The psychological and psychiatrie professions are now extrernely important in the United 
States and there has been a rapid nse in the number of professionals engaged in delivering 
therapeutic services. There were only 12,000 clinicai psychologists in the United States 
in 1968, by 1982 there were over 40,000. Today, about one-half of the world's clinical 
psychologists are working in the United States. . . . 

The rapid expansion during the nineteenth century of institutions of confinement in 
Europe and the USA provided a significant irnpetus to the behavioral sciences and the 
therapeutic professionais associated with them. This was the age of the great 
confinement and the nse of the cercarial or discipline society. . . . 



If the nineteenth century was the period for the rapid expansion of institutions and the 
growth of Uistitutional psychiaq, the twentieth century has been a tirne when the 
professionals who created and operated these institutions have found their way into the 
general co113munity. . . . 

Around the turn of the cenniry social welfare workers in Bntain and the United States 
began to seek professional legitimation by shifang their emphasis fiom merely helping 
and aiding the poor within cornmunities, to various f o m  of casework counseling linked 
to 'scientific' interventions associated with psychiatry and psychology. Alignment with 
medical psychiatq gave professional stahis and legitimacy to the otherwise pragmatic 
work of social welfare agencies. Psychiatrie perspectives played an important role in 
shifting the focus away fiom the social and economic conditions which produced the 
slums and depriving conditions of social work clients, to a focus on the personalities of 
the poor. Emerging individual perspectives grounded in the ernbryonic professions of 
psychiatry and psychology conceived of poverty and crime as primaily linked to 
individual pathology and inadequacy. This shift had a profound influence on the course 
of social work in the United States, making it difficult to consider the common bases for 
most social and economic problerns. @p. 2 15-2 19) 

Practitioners are organized to thùik and act by the discursive practices extralocal to their 

everyday work setting. The social relations that organize individual practitioners' work are 

visible neither to the obsenter of the daily work practices in a local couahouse nor to the worker, 

but they are discoverable as the textual character of d i n g  and managing is explicated. As 1 have 

discussed, workers in the legal system are assigned duties that are highly specialized and 

routinized. Generally speaking, fÎontline workers prepare cases for resolution at a higher Ievel of 

decision making. These workers process cases in standardized ways. To orchestrate the 

processing of a case involving many people with many different viewpoints, procedures are put 

into place which create institutionally acceptable actions on the part of practitioners. Limitations 

of the ability of individuals to act independently fiom institutional noms are constnicted through 

the use of procedures, d e s ,  regulations, promotional practices, and professional training. While 

court practices are carried out in local settings, the obstacles battered wornen face in getting what 

they might think of as justice or protection are encountered in courthouses across the nation. As 

D. E. Smith (1990b) argues, "Social consciousness exists now as a complex of extemalized 

social relations organizing and coordinathg contemporary society. It exists as CO-ordered 

practices and can be investigated as such" (p. 8). 

Officers and al1 of the succeeding practitioners who enter a case operationalize certain methods 



of thinking about and interpreting what they are seeing and hearing. It is these methods of 

thinking that determine how practitioners will select, order, interprek and record an account of 

the situation. Each practitioner who enters into the case will be institutionally organùed to order, 

select, and interpret uifonnation to both read and produce texts. The ability to subsume 

individuals7 cornmonsense knowledge and perhaps intuitive reactions to a case under an 

institutional interpretation of the situation characterizes the way institutional relations are 

ideologically accomplished. Workers are organized into a method of thinkuig about the people 

they work with that is rooted in theoretid models that borrow observations fkom the actuaI lives 

of women but are never accountable back to those experiences for their validity. 

This method of thinking causes practitioners to replace a women's primary narrative with an 

account that gives her what we might think of an institutionai legai existence. The psyciiiatric 

system uses a similar method but gives her a psychiatric existence; social workers bring her into 

existence as a welfare recipient or troubled mother; medical personnel know her as a patient. 

Though each discovers her and makes her actionable in very different ways, the method of 

thinking that facilitates this way of niluig is common to them ail. It transports the woman fiom 

her existence as a subject in her everyday world to the object of institutional action in their 

everyday world. These methods are so entrenched in the workings of the system that they seem 

naniral. They are viewed as objective, while advocates, who articulate a political cornmitment to 

women's autonorny, are seen as ideological. 

D. E. Smith (1990a) draws on Marx, especially his work in The German Ideology, to explicate 

these methods of thinking: 

Ideas and concepts as such are not ideological. They are ideological by virtue of being 
distinctive methods of reasoning and interpreting society. . . . 

To treat assumptions about human nature (among other concepts) as active forces in 
social and historical processes is an ideological practice. . . . Concepts, ideology, and 
ideological practices are integral parts of sociohistorical processes. Through them people 
p p  in abstraction the reai relations of their own lives. Yet while they express and 
reflect actual social relations, ideological practices render invisible the acnialities of 
people's activities in which those relations arise and by which they are ordered. @p. 36- 
3 7) 



When the actuaiities of people's activities are made invisible in these cases, women's lives are 

literally endangered. There is no way to M y  see the violence or the rneaning of that violence in 

the woman's or the man's life. In her description of D. E. Smith's use of Marx, Sylvia Hale 

(1990) points out the power of this method and capsdizes Marx's description of ideological 

practices in The German Ideology: 

The creation of an ideology involves three distortions or tricks. First, real data, red 
experiences are noted. Secondly they are embedded in abstract conceptual schemes. 
Finaily, these abstract models are treated as causal forces, and imposed as explanations 
for behavior. The original relations between people are covered up. This is a powerful 
way of controlling people because the logical models do indeed seem to fit the original 
data People believe them and become obedient to them. (p. 246) 

Practitioners in the legal system are directed through a system of professionalism and 

bureaucratie management to think in these prescribed ways. Class, gender, and race privilege are 

sustained not by the overt imposition of a specific bias but by ideological practices that produce 

methods of thinking about people's acnial lives. The Canadian psychologist Donald Dutton 

became a media darling after his testimony in the preliminary hearings of the O.J. Simpson trial. 

In his book (1995) The Batrerec A Psychological Profile, Dutton claims to have uncovered a 

profile of the serial batterer. WEle his book sold well, it was his media fame following the 

Simpson trial that helped promote his theory that early childhood trauma causes men to become 

serial batterers. Dutton was interviewed about his theory in relation to O.J. Simpson in a popular 

Canadian women's rnaga~ine.~' 

Three traumatizing factors in early childhood development seem to produce an adolescent 
"ticking bomb": a shaming or disparaghg father who regularly humiliates the boy, often 
in public; an insecure attachent to the mother figure, which produces a "Madonna or 
whore" perception of al1 wornen; and experiencing or witnessing an abusive home 
environment. As fa. as [Dutton is] concemed, Simpson fits the profile to a T: "His father 
left home when 0.j. was a kid, and the scuttiebutt around the neighborhood was that the 

"1 am using this interview in a magazine rather than Dunon's published work because this is how his theory 
enters the jury pool and popular thinking. In his book he says, "1 believe most intimate abusiveness committed by 
men stems fiom . . . deepseated feelings of poweriessness that have their origins in the man's early development. 
With a shaming, emotionaily rejecting or absent m e r ,  the boy is left in the arms of a mother who is intennittently 
available but whom he perceives as dl-powerfiil. He never recovers fiom the trauma" (Dutton, 1995, p. 12 1). 



father was gay. His mother went out and worked 16 hours a &y to keep a roof over their 
heads and meals on the table, so she wasn't available to hirn much of the Mie. On top of 
that, he had rickets. The neighborhood kids would cal1 him Pencil Pins, and because 
there wasn' t much money, his rnother made homemade braces for him. So he 
experienced extreme shame, 1 would think-fiom the cieformity, to the homosexual father 
who leaves home, which is the ultimate rejection, to the mother who tries but isn't 
available. With the shame cornes rage, which doesn't go away just because he wins a 
football scholarship and goes on to become an American celebrity. The peaonality splits, 
and the rage goes underground. (Keyes, 1996, p. 57) 

The practice of moving fkom actual observables to fabncated schemata that selectively utilize 

those observables to support causal explanations is an ideological practice in that "original 

relations between people are mystifie& covered up" (Hale, 1990, p. 246). 

The original relations between people in Simpson's childhood as well as within his marriage are 

being covered up in Dutton's method of thinking about and representing a version of Nicole 

Brown and Ronald Goldman's murders. Dutton's testimony is meant to &hm that Simpson fits 

the pichire of a violent man, but in doing so he perpetuates a representation of men as  out of 

control of their rage and women as b ~ g i n g  this rage on. Violence as a product of men's historic 

social and economic position of authority in the family is obscured in this analysis (Paymar, 

1993; Gondolf, 1985). Dutton engages in several activities here that exempli@ how battered 

women's achial lived experiences are denied expression in these discursive practices. First, his 

alleged theory on childhood trauma acts as a filter which will not allow into the picture most of 

what there is to see. The many particulars of Simpson's life and relationship with Nicole Brown, 

including those which contradicts his theory, are dropped fiom view. His theory acts to select the 

particulars readers will use as the original source of data. Dutton is not required to test it againsr 

the acnial experiences of Brown or Goldman or Simpson because the theory itself has become 

the gatekeeper of information. Simpson will be squeezed h to  his theory, and not very neatly in 

this case. 

Dutton's theory calls for a child to witness abuse or violence as a child. He clairns that Simpson 

fits his theory to a T, but we know of no witnessing of violence. He shows absolutely no 

evidence of Simpson's having an insecure attachment to his mother, but uses the fact that she 

worked long hours as evidence of an insecure attachent. Finaily, he apparently has no data to 



show that Simpson's father was aaively engaged in humiliahg or disparaging Simpson. He uses 

the possibility of his father being gay to assert that Simpson was regularly humiliated or shamed. 

He adds to ùiis a guess that having rickets was humiliahg but doesn't let us know how that 

might be tied to his father humiliakg him. In short, the description that %ts to a T' fi& more 

like an X, but it doesn't matter because these people are oot present in the discursive practices to 

correct the misrepresentations. If Simpson is an excellent example of his theory, what man 

couldn't be manipulated into it? 

The Simpson's i n t e ~ e w e r  fails to note the extent to which Simpson has to be crammed into the 

Dutton theory but does authorize Dutton's account by listing for us his credentials. Dutton 

is a Vancouver psychologist who testified for the prosecution at the Simpson trial's 
preliminary hearings . . . He recalls being cross-examined by F. Lee Bailey one of 
Simpson's "Dream T e a m  [lawyers] . . . An aurhor and professor of forensic psychology 
at the University of British Columbia . . . he was asked by the Vancouver police force to 
help modemize its officer training . . . "For two years I spent every Friday night nding on 
patrol". . . Based on his research and expenence . . . @p. 56-57) 

Dutton's approach exemplifies here the ideological practices Marx explicates in The German 

Ideology. Trick one: Note real data and experience (batterers often have childhood experiences 

that could be represented as trauma). Trick two: Make up an abstract conceptual scheme into 

which real data cm be embedded (humiliation by father, insecure attachent to mother, and 

witnessing violence produce a childhood shame that tums to rage by adolescence). Tnck three: 

Treat this abstract mode1 as causai to the observation (Simpson had a deep well of rage that 

~ m e d  hùn into a batterer and in this case perhaps a killer). 

in the same interview Dutton claims that battering has a typical cycle and goes on to describe 

Lenore Walker's "cycle of violence" theory: 

The typical cycle of domestic battery goes fiom a gradual build up of tension to an 
explosive release to a period of 1'11-never-do-it-again remorse that [Dutton] says cm 
sometimes seem like a seductive honeymoon. It's a pattern that can promote a strong 
form of bonding . . . (p. 58) 



Wallcer's theory (1 979), described in chapter 5, uses the same method of thinking as Dutton's. 

Interestingiy, she was called upon by the Simpson defense to work on the triai preparations. Afier 

forty hours of i n t e ~ e w s  with Simpson, Walker, who has never b e n  an expert on working with 

abusers, announced on several nightly talk shows that she was quite prepared to testi@ that 

Simpson did not fit the profile of a man likely to kill his wife. 

Several legal theorists (Bersoff, 1986; Tremper, 1987; Faigman, 1986) have discussed the 

increasing role of the "psy" professions in shaping legal discourse and influencing how 

practitioners and juies understand the cases before them. It is the interlocking nature of these 

conceptual practices that contributes to the hegemonic control of what becomes seen as 

masculinist interests in the legal system. Dutton and L. E. Walker are not apologists for the legal 

system. Both have been actively working to refom court processes to make them more 

protective of women. Social scientists and practitioners engage in these practices because they 

are Mly entrenched in the cornmon ideological practices of knowledge making. 

Was Sandra's Killing an Accident? 

1 have used four sentencing hearings, including the sentencing of the man who killed Sandra 

Peacock, to explicate how the discursive practices of the social sciences, particularly the "psy'' 

literature, intersects with the documentary practices of court practitioners to produce accounts of 

men's abuse of their partners. In the h e a ~ g s  cited in this chapter, these discursively 

manufactured explmations of banering create a boundary around institutional inquiry that 

consistently discounts the danger that women experience in relationships with men who use 

violence. These fiameworks individualize what is social and decontexndize "incidents." Yet 

the use of violence m u t  be contexhialized if victims are to be afforded adequate protection. In 

Kenneth's case we have a judge, perhaps a middle-aged man, presiding over a hearing about a 

woman's death. The prosecutor, a man with a law degree who must have seen hundreds of cases 

of women being battered, speaks for the state when he tells us that the man who shot this woman 

is not dangerous. Also in the room is a court reporter who has been silent throughout the whole 

proceeding and is manied to the defense attorney. The courtroorn is filled with Kenneth's 

friends, farnily, employer, and fiancée, al1 of whom are there to Say he is a good guy. 



Most men who kill their wives do so because their wives are leaving them. Most women who 

kill their husbands do so because their husbands are beatuig or raping them (Jones, 1980; 

Browne, 1987). Gay men kill their partners, and lesbians kill theirs. However, this sentencing 

hearing is conceivable only in the case of a man killing his wife. The historical legd right and 

obligation of a man to chastise his wife is rooted in heterosexual male privilege @obash & 

Dobash, 1979) and is the basis for the prosecutor's decision to reduce charges, the defense 

attorney's decision to argue that his client shouid serve no t he ,  and the judge's decision to 

impose the lightest sentence possible for such an act of violence. 

Let's look beyond this courtroom scene to a few years in the h u e .  Three years fiom now 

Kenneth will be off probation, he will have served his sentence, and he will likely be married to 

Barbara Bauer, the woman introduced as his fiancée. If he hits her, she may seek help, perhaps a 

protection order. The clerk of court or the advocate who helps fill out that protection order will 

undoubtedly have private thoughts about the woman before her, a woman who is surprised that 

her husband, who killed his £kst wife, is being violent. As the clerk helps to fill out the forms 

she will be asking herself, What did she expect marrying a man who killed his first wife? 1s she 

crazy? Did she think she could bring out sornethmg in him that Sandra couldn't? Did she have 

so linle self-esteem? Was her denial so high? 

The judge has said that Kenneth is a non-criminal. The prosecutor has said that the level of 

provocation was such that we could not cd1 this murder. The employer says he's a great 

customer pleaser. None of these men will be implicated in the indictment of the young woman 

who is seeking protection from a man who killed a previous wife. A new fiamework will be 

applied for her. This framework will also be borrowed fkom the "psy" profession. This time we 

will look at what self-defeating personality disorder led her to choose such a brute. 

William Ryan, in his classic 1972 book BZaming the Victim, explains why victim blaming is so 

penasive in these types of settings. 

The victirn blamers tum their attention to the victim in her post-victimized state. They 
want to bind up wounds, inject penicillin, administer morphine, and evacuate the 



wounded for rehabilitation. They explain what's wrong with the victim in tenns of social 
experiences in the past, expenences that have left wounds, defects, paralysis, and 
disability. And they take the cure of these wounds and the reduction of these disabilities 
as the fim order of business. They want to make the victim less vulnerable, send them 
back into banle with better weapons, thicker axmor, a higher level of morde. 

In order to do so effectively, of course, they m u t  analyze the victirns carefully, 
dispassionately, objectively, scientifically, to see what made them so vulnerable in the 
£kst place. 

What weapons, now, might they have lacked when they went into banle? Job skills? 
Education? 

What armer was lacking that might have warded off their wounds? Better values? 
Habits of thrift and foresight? 

And what might have ravaged their morde? Apathy? Ignorance? Deviant lower-class 
cultural pattern? 

This is the solution of the dilemma, the solution of Blaming the Victirn. And those who 
buy this solution with a sigh of relief are inevitably binding themselves to the basic 
causes of the problems being addressed. They are, most crucially, rejecting the possibility 
of blaming, not the victims, but themselves. They are dl unconsciously passing 
judgments on themselves and bringing in a unanimous verdict of Not Guilty. (p. 28) 

Kenneth Peacock's sentencing hearing shows how the legd system connects into extended 

relations of ruling. The actual lived experience is subsumed under the ideological practice of a 

d i n g  apparatus that shapes the lives of women and in this case declares that Kenneth Peacock- 

who sat for almost two hours talking with his wife after discovering her in bed with another man, 

finished his discussion with her, picked up a gun, pointed it to her head, and shot her, causing 

instant death-did so accidentally. Heterosexual men can't help shooting wives who are 



C-R EIGET 

POLITICS OF CHANGE 

I am concemed that the story 1 have told here might imply that battered women and those who 

intervene to stop the violence against them are k i n g  totally controlled by documentary practices 

and that both are powerless to change this. This is not an accurate pichire of what occurs. 

Individual women, intervening practitioners, and advocates ail engage in concrete actions to 

control or interfere with these practices so that the process doesn't control them. In chapter 3 1 

provided an example of this with a tcanscnpt of a prosecutor's attempt to stretch the confines of 

the system: she prosecuted a man who had repeatedly assaulted and threatened his wife, 

although the incident for which he was arrested had been constnicted as a mere argument over 

possessions. Another example of atternpting to control documenting practices is that for years 

shelter advocates have kept only minimal records of women using their facilities in order to 

avoid being subpoenaed to appear at a court hearing in whch information might be used against 

residents. At the same time, they have argued for increasing the documentation of men's 

violence. Ensuring that practitioners involved in these cases notice and document the violence is 

seen as a method of compelling them to take more protective action, if for no other reason than to 

avoid liability should someone "get hurt." 

I am mostly interested here in ways advocates can promote changes in the system by resisting 

what seems to be the hegernonic control of ideological practices embedded in texnial processes. 

Sociologists are recognizing that social change doesn't necessarily corne in the f o m  of class 

warfare, as Marx and othen might have argued, but through undermining the countless 

expressions of power in micro processes of managing social institutions of d i n g .  Within the 

battered women's movement there have been many successful attempts to control these 

discursive practices. Like activists in the broader women's movement, advocates have 

recognized that if we can claim the recording process for the benefit of battered women, we can 

avoid succumbing to methods that benefit the interests of the institution as an apparatus of niling 

with no regard for a woman' s safety. 

In this chapter 1 will describe an effort to claim these documentary practices for the benefit of 



battered women by changing a single processing interchange and work setting. 

It would be difficult to Say 1 finished my research on a particular &y or in a certain month. But 

there was a point in which 1 stopped being a researcher, lookuig for the how, and becarne an 

activist, advocating for changes. I tallced with my CO-workers about concrete ways we could 

make changes based on the many ways 1 had corne to see documenting practices marguiaiizing 

women7s safety. It would have been practically impossible to propose changes at every point of 

case processing, so we decided to begin where we had our best links to practitioners in the 

system, the probation department. 1 approached the agency director about working with the aduit 

misdemeanor unit of the department. He and the unit supervisor agreed to work with me and my 

CO-workers on a strategy to improve the department's attention to victim safety. We saw the 

presentence investigation (PSI) as a crucial point in addressing victim safety and a good place to 

statt proposing some changes in documentary practices. 

The Presentence Investigation 

The court assigns a case to a probation officer d e r  a trial or a negotiated plea agreement. Most 

cases are resolved through a negotiated agreement between the prosecutor and the defense 

attorney. In its most basic terms, such an agreement entails an offer by the prosecutor to the 

defense attorney dong the following lines: "You have your man plead guilty to fifth-degree 

assault, and I'll drop the other two charges against him: violation of a protection order and 

criminal damage to property. We'll have a presentence investigation conducted and we both 

agree to abide by the recommendations of the probation officer." Or, "1 have a victim who wants 

to testify, pictures, a police report that is extremely thorough, and a 91 1 tape that the jury wouid 

love to hear. I'd suggest you have your man plead guilty." If there is only the assault charge and 

not such a great case the prosecutor might phrase the agreement, "You have your man plead 

guilty, and 1'11 lower the charge fkom assault to disorderly conduct. We'll have a presentence 

investigation and both agree to the recommendation of the probation officer. " Judges cm refuse 

a plea agreement if they think it is not in the interest of justice. However, they cannot prohibit 

the prosecutor fiom dropping a case or require a prosecutor to charge a case. In Duluth, the 

prosecutor dismisses approximately 22% of domestic assault-related cases for lack of evidence. 

Of the remainder, 95% are resolved through such a negotiation process. OnIy a handful of 



misdemeanor cases go to trial (Duiuth chief prosecutor, interview, May 8, 1996). 

Minnesota state law requires judges to impose a fine for al1 crimes involving violence. Low- 

incorne defendants can work off their fines through a community work program. The Duiuth 

DAIP conducts a 27-week coune on nonviolence. Completion of that course has become a 

standard condition of probation for domestic assault offenders. While each probation officer has 

a distinctly idiosyncratic style of reporting the PSI process, the resulting recommendations to the 

judge were essentially the sarne. 

I began working on a proposal for changing the PSI process by watching a probation officer 

conduct a PSI. The &y 1 came to observe, the courtroom and the hallway were packed with 

defendants and their fiends. One hundred thirty-nine cases were scheduled to be disposed of 

between 930 am. and 3:3G p-m. Ten defense attorneys were wandering around in the hallway 

cdling out the names of clients, while watching for a private moment with the prosecutor. As 

defense attorneys huddled with clients, the prosecutor stood toward the fiont of the courtroom 

near his table. He had the 139 case files arranged before hirn according to some plan. Defense 

attomeys were constantly approaching him. As the prosecutor looked for the relevant file, he and 

the defense attorney would hold a brief conversation in hushed tones. This had gone on for about 

40 minutes when the amival of the judge was announced and everything came to an abrupt halt. 

We al1 rose as instmcted by the bailiff and then sat down as instmcted by the judge. 

This, it occurred to me, was what John at the dispatch center was taUung about when he said the 

system subdued the man. The building, the organized chaos, the rihials, and the suited lavers  

representing mostly working-class and poor men d l  combined to create an ambiance of authonty. 

As the first case was called, both the prosecutor and the defense attomey approached the bench. 

The defense attomey began to explain to the judge that he had made an arrangement with the 

prosecutor. In some cases there had been no arrangement, in which case a trial date was set. In 

more than half of the cases the defense attorney and the prosecutor had reached an agreement. 

The fust domestic-related case that &y came up about 40 minutes into the proceedings. It was 



the case of Daml Stanik and Michelle Lake. Darrel Stanik's attorney explained to the court that 

h4r. Stanik was going to be pleading guilty to a charge of disorderly conduct. Both the 

prosecutor and he would accept whatever recommendations the probation officer made for 

sentencing. The judge handed a file to the clerk. 'Ihe clerk held the file out in fiont of her and the 

judge said, "Okay, Mr. Stanik, 1'11 have a probation officer conduct a presentence investigation 

with you and then this aftemoon we'll have your sentencing. Ifyou want to go then with Ms. 

Downer, she will conduct the PSI on this matter." 

Here two attorneys presumably pitted against each other in an adversarial contest were 

submitting to the unlaiown recommendations of a third Party. It seemed to me that individuai 

probation officers have a great deal of power. 

Sharon Downer was standing in the doorway. She came forward as the judge mentioned her 

name, took the file that the clerk was holding out7 and motioned for Mr. Stanik to follow her. A 

shelter advocate followed them out the door, as did 1. The shelter advocate motioned to Sharon 

that she wanted to have a word with her. Sharon tumed to Mr. Stanik and said, " C m  you just 

wait here a few seconds? 1 need to talk to someone." He nodded and Sharon walked a few feet 

away with the advocate. They exchanged a few words and parted. Sharon came back to Mi. 

Stanik and asked me if I would be joining them, and the three of us headed for the elevator. 

Later, 1 found out that the advocate had told the probation officer that, after the incident, 

Michelle Lake, the victim, had obtained an OFP, which excluded Mr. Stanik from the home. She 

also informed Sharon that Ms. Lake did not want him back in the home or for him to have any 

contact with her. This information was eventually incorporated into the probation agreement 

under condition number seven: "Obey al1 court orden, including the current protection order and 

any of its fiiture modifications." 

The probation officer sat at her desk, and Mr. Stanik sat next to the door at the side of her desk. 1 

sat in a corner, off fiom both of thern. 1 noticed that the defendant sat between the probation 

officer and the door. This arrangement did not conform to the safety protocols of larger 

probation offices, which advise probation officers to make sure they can leave the room first. 



Sharon began her interview with a brief explanation, saying, "We're here to get some 

information on your background so that the judge c m  sentence you appropriately. This is a 

presentence investigation and if the judge puts you on probation, 1'11 be your probation oficer. 1 

need to ask you some questions so 1 can make a recommendation to the judge, is that O.K.?" Mr. 

Stanik nodded. She then began to ask questions directly from her PSI fom: his name, his birth 

date, his race, his place of birth. 

After these few questions, Sharon sat back in her chair and asked, "How long have you lived 

here, Mr. Stanik?" 

''Three years," Mr. Stanik replied. They chatted about different places he had lived, then she 

asked hirn to wait a bit while she checked on sorne information. 

When she walked out of the room, she lefi his file on her desk. 1 wasn't sure what was in the file, 

but 1 wanted to grab it. 1 thought there might have been something in there from the woman he 

had assaulted or fiom the shelter. 1 wanted to follow Sharon out of the office but decided to stay 

in the room with Mr. Stanik su he wouidn't look in the N e .  Sharon, 1 later leamed, ran a record 

check for the three States he had mentioned in their conversation. It would take about 15 minutes 

for the report to corne back. 

She came back in the office and completed the interview. During that tirne, she asked several 

more questions f5om her form: his military background, family of origin, education, place of 

employrnent, incorne, length of employrnent. She looked up, leaned back, and began another chat 

with him. "So what happened here, Mr. Stanik?" She picked out the police report fiom the file 

and skimmed it while he began to talk. He started to relate the events of the evening the police 

had arrested him. She intempted him several times, pointing out discrepancies between the 

police report afid what he was saying. He explained each discrepancy but seemed to be tryhg to 

stop short of saying the police officer who wrote it was lying. 

They discussed the incident for a few minutes and then Sharon asked him more questions: did he 

dnnk a lot, had he ever been to treatment, did he spend much time gambling, and had he ever 



k e n  in counseling for any mison? He answered that he drank Wquently but occasionally did 

get dnink. He had had a DWI in the past but had never had any sort of counseling. Occasionally, 

he played poker with his fiiends; however, he did not gamble in any of the casinos. Then Sharon 

asked what kind of drinkùig there had been in his family. Had he ever been a victim of abuse as a 

child, or had he wimessed abuse in his family? His father had eequently pushed his mother 

around, but nothing that ever resulted in any kind of "police action or anest or ambulances or 

anything like that." Had this been the fia time he had ever assaulted Michelle? They had both 

"gotten into it a few times before, but not to have the poiice cailed." Sharon asked a few 

remaining questions fiom the forrn and then asked hun to wait in the chair in the hall while she 

talked to Michelle. He told Sharon where to reach Michelle during that time of &y and stepped 

out of the room. She called Michelle at the number he had given her but there was no answer. 

She found another number in the police report, but no one answered at that one either. 

Sharon went to get the results of his record search, came back to her desk, wrote for about 5 

minutes, and then asked the defendant to corne back into the roorn. She asked him about the DWI. 

conviction in 1989 in St. Louis County. He said that they had taken it off his record, but she told 

hirn they had not. He asked her what that was going to mean as far as this conviction goes. It 

probably would not make a difference in terms of doing any time in jail, Sharon explained. 

However, because he was drinking the night of the incident and had a DM, she was going to 

recornmend to the judge that he have a chemicai dependency evaluation and follow whatever 

recommendations the evaluator makes. 

She asked him if he had ever been to counseling for abuse and described the men's educational 

program at the DAIP. She said she would also recommend that program as a condition for his 

probation. She would not recommend any days in jail beyond the 2 he had already spent there 

following his arrest. The judge wodd probably put him on probation for a full year. She then 

quickly ran through the conditions of the probation she would be recommending to the judge and 

asked if he understood each of those conditions. 

He said that he understood each condition. She asked him again to wait in the hall while she 

fmished her paperwork. After about 5 minutes filling out two forms Sharon said, "That's it. 



Let's go see the judge." We picked up Mr. Stanik and the three of us walked to the cowtroorn. 

When the case was called again, the judge nimed to Sharon and asked if she had compieted the 

PSI. "Yes, Your Honor, 1 have," she told hun and she went on to make her report. 

Appendix G is a copy of the presentence investigation form Sharon completed as she interviewed 

Mr. Stanik. 

The judge sentenced Mr. Stanik to 60 days in the county jail, 2 of which he had already sented. 

The judge stayed the remaining 58 days and placed him on probation for 1 year. He asked Mr. 

Stanik if he understood the conditions of probation that the probation officer had recommended. 

Mr. Stanik replied, "Yes, Your Honor, 1 do." The judge said he hoped that Mr. Stanik would 

take advantage of the programs. if he failed to follow through, he faced spending more time in 

jail. That was the final disposition. Appendix H is the conditions of probation document that he 

signed. A year fiom now, when Mr. Stanik is "off paper," as probation officers Say, the case niIl 

be closed. 

When the sentencing was over, Sharon and 1 renimed to her office and discussed the process. 

She asked me what 1 thought about it. 1 told her 1 was surprised how little discussion there had 

been about the kind of violence the defendant had used against the woman. I also noticed that 

the only attempt to tak to the victim occurred during a 1 O-minute penod during the PSI. I asked 

why the department didn't allow more time to conduct these investigations. She explained to me 

that having same-&y sentencing has its advantages: it mover the cases dong quicker and the 

defendants are always there for an interview. However, the lack of preparation time is a 

drawback. In more than half the cases she is unable to reach the victim. She explained that in 

gross misdemeanor and felony convictions, probation officers have several weeks to prepare the 

PSI and thus have more time to txy to reach the victim. We agreed that the PSI might be 

primarily a record check and a quick assessrnent of the defendant's attitude, but that other 

information that could inform the court-for exarnple, the danger this person posed or al1 the 

harmdone to the victim-was not available to the probation officer during this process. 

1 asked Sharon if she thought that this was an adequate process for the court to make informed 



decisions on sentencing misdemeanor offenders. She thought that it was "totally inadequate," but 

that it was d l 1  better than what other communities do. Many of them do not conduct PSIs on 

misdemeanors and base sentences strictly on past criminal records. As the probation officer, she 

does have the option of asking for an extended period to complete a PSI if she has reasonable 

belief that there may be more to the case than a record check will uncover. She has done that 

twice that she could recall. 

During this discussion, we invited the adult probation unit supervisor into the conversation about 

the adequacy of the PSIs. David had been at the agency a lot longer than Sharon and 

remembered that they had developed the presentence investigation form in the early 1970s. They 

had not changed it since then, except for a few questions. We al1 agreed that a meeting with the 

entire probation staffwould have to be the fia step in thuikuig about revamping the PSI form. 

David agreed to set that meeting up and we ail  went home for the day. 

The next moming I returned to my office at the DAIP and reported on the PSI, the sentencing, 

and the meeting aftewards. Our agency began to rethink its advocacy role. Three CO-workers, 

Coral McDomell, Nancy Helgeson, and Graham Bames, worked with me in meeting with 

probation officers to make changes to the PSI forrn. They, too, started to go on police ride-dongs 

and observe dispatchers and probation officers. We also contacted the advocates at the shelter 

and asked them to work with us on this project. Thus the stage was set for the development of a 

"safeây audit" of the Duluth court system. 

This was not the first PSI 1 had ever observed, but in the past I had not paid attention to the role 

that texts-in this case the PSI hm-play in directhg the work, and the decisions, of the 

probation officer. However, this process of thinking about work setîings, watching people do 

their work, and thinking about how texts influence that work led me to see a whole range of new 

possibilities for institutional advocacy and change. 

The Story of Changing the Misderneanor PSI Form: Stage 1 

We incorporated the objective of changing the PSI process into a project we were working on 



with the Centers for Disease Control." We worked on three probation foms-the supemised 

release interview, the felony and gross misdemeanor PSI, and the misdemeanor PSI. Al1 of us 

learned more about micromanagement issues and how they have defined and standardized the 

actions of probation officm. 

The s u p e ~ s o r  of the adult misdemeanor unit of probation and I stnictued a format for a 

meeting held in June of 1995 with al1 of the probation officers, three DAIP stafT., and two shelter 

stafK During the fïrst several meetings, probation officers discussed their cases nom the 

perspective of their respective work settings. Together we tallced about actions or behaviors of an 

offender that would make any of us consider him dangerous to his partner or to anyone else. 

We also reviewed signs probation oficers might notice during a PSI that would suggest that a 

particular offender was going to be difficult to manage on probation. Would this influence their 

recornmendations to the judges? Collectively we were ûying to identifi cnteria that could predict 

whether an individual victim would be safe fiom an individual offender. What measures would a 

probation officer then recommend to deter that offender fkom M e r  use of violence or coercion? 

Probation officers said that they placed a great deal of weight on the nature of the offense and the 

degree to which a defendant took responsibility for what had happened. For example, one 

probation oficer offered diis observation: 

If a defendant engages in some kind of bizarre or sadistic behavior, like maybe the killing 
of an animal, or torturing some kind of pet, or forcing the woman to engage in some kind 
of humiliating act, or threatening to kill her farnily members, or someùiing Iike that, then 
1 start to have a heightened sense of fear that a victim is going to get senously hurt. 

A second probation officer said that she noticed if the victun was too dependent on the 

defendant, "Iike if she is a chronic alcoholic and needs him for her booze, or if she has srnall 

children and needs him to help, or if she is just desperate to get him out of jail or trying to get 

charges dropped." She saw these individuals as women who mi@ be less able to use the system 

48 In 1994, the DAIP received a five-year, $1.5 million gant from the U.S. Centen for Disease Control and Injury 
Prevention to test an enhancement of the coordinated community response in Duluth. 



for help. She didn't see these things as signs that the woman was at fault but that she was more 

Milnerable to his violence. 

A third probation oficer said that in cases where he had a long history with an offender and 

knew the pattern of abuse he felt more able to offer the court some kind of useful information on 

the likelihood of a new offense. 

Advocates f?om the shelter and DAIP N p r e s e n t  at these meetings added many of tbeir own 

observations about what alerts any of us to the possibility of escalating violence. 

We dl noted at the end of the second meeting that few of the issues that we had discussed were 

addressed on the PSI forrn that probation officers used in domestic assault cases. We generaily 

agreed that the generic misdemeanor PSI form did not allow probation officers to account for the 

special nature of such cases, particularly regarding victim safety. After some discussion in which 

the DAIP staff argued for changing the forrn completely, we agreed that we would spend the next 

meeting designing a supplement to the existing form. Two of us fiom the DAIP volunteered ro 

use the information that we had gathered during these two preliminary meetings to outiine a 

supplement before the next session. We also volunteered to bring the new criteria before a group 

of fonnerly battered women who had used the court systerd9 We could obtzih ideas from them 

as to the kinds of indicaton that they thought would help a probation officer know whether an 

abuser would be likely to increase the severity or fiequency of his violence. 

During the sarne period, the DAIP was holding regular meetings with researchers at the 

University of Minnesota-Duluth to develop what we called a "hïgh-risk checklist." This list was 

supposed to help any practitioner, whether a probation officer, therapist, or police oficer, look 

for indicators that wodd increase the risk for a victim. 

Using Jacquelyn Campbell's book Assesshg Dangerousness: Violence by Sexual Offenders, 

Batterers, and Child Abusers ( 1  999, we developed a checklist of about seventeen items. 

J9 Forming a special cornmittee of women who have been batrered to work on a poticy or procedural change has 
been common practice for the DAIP. 



Advocates and battered women fkom our adwoIy comminee added another nine items, 

producing the following checklia. 

Assessing Dangeroumess List 

Has the abuser ever injured the victim so badly she needed medical attention? 

Does the abuser seem preoccupied or obsessed with the victim (foliowing, monitoring her 

whereabouts, stallcing, very jealous, etc.)? 

Does the abuser have ready access to a gun? 

Have the abuser's assaults become more violent, brutal a d o r  dangerou? 

Has the abuser ever choked the victim? 

Has the abuser ever injured or killed a pet? 

Does the victim believe the abuser may senously injure or kill her? 

1s the victim extremely protective of the abuser (trying to change or withdraw statement to 

police, reduce bail, charges, etc.)? 

Has the victim separated or tried to separate fiom the abuser in the past 12 months? 

Does the abuser drink excessivelyhave an alcohol problem? 

Does the abuser use Street dmgs (speed, cocaine, steroids, crack, etc.)? 

Has the abuser ever been to alcohol/dmg treatment? 

Has the victim sought outside help (OFP, police, shelter, counseling) during the past 12 

rnonths? 

Has the abuser ever threatened to kill the victim? 

Was the abuser abused as a child by a family member? 

Did the abuser witness the physical abuse of his mother? 

Does the victim seem isolated from sources of help (car, phone, family, friends, etc.)? 

Has the victim ever been assaulted by this a b w r  while pregnant? 

Has abuser ever threatened or atternpted to commit suicide? 

Has the abuse included pressured or forced sex? 

Has the abuser used a weapon against the victim or threatened to use one? 

Does the abuser lack remorse or sadness about the incident? 

Does the abuser commit nonviolent crimes? 

Does the abuser have a history of violence to others (non family members)? 



25. Has the abuser experienced any unusual high stress in the past 12 months (loss of job, 

death, financial crisis, etc.)? 

26. 1s the abuser assauiting the v i c h  more fkquently? 

As we started to look at the use of such a checklist in many different settings withb the legal and 

human service systems, we became increasing uncomfortable about the direction we were taking 

and, in fact, promoting. We began to recognize that practitionen would inevitably use such a list 

to assign points to cases to decide how dangerous a situation waç. If, for example, one case had 6 

risk factors and another 11, then the practitioner would have to assume that the case with eleven 

factors was more dangerous than the case with 6. University researchen suggested that we 

consider weighting some factors over others and use our research to test the checklist. 

One woman on our advisory committee, Denise, presented the paradigrnatic illustration of what 

was wrong with this kind of quantitative check list. If she had filled out a risk factor 

questionnaire before her husband's attempt to kill her, her case would have been considered a 

low-risk situation. He had been sexualiy abusive, inamidating, and cruel for ten years, but never 

physically violent to her or to their children. He had not been under any unusual stress, he had no 

weapons in the house, had never choked her, and had he never threatened to kill her. 

Denise had decided to leave hun. She also sensed that he knew about her plan. One day when she 

retumed home korn work, he demanded that she go out and clean the garage. She refused several 

times but he became extremely agitated. To keep him fiom getting any more upset, she went out 

to the garage. He had beaten her dog to death with a two-by-four and stning it up from the rafiers. 

It was a warning. 

He had never beaten her. He had never hit her or kicked her, or even restrained her from leaving. 

About a month d e r  she Ieft him, as she got off the bus coming home fiom work, he grabbed her, 

threw her to the sidewalk, choked her, and slashed her face with a razor blade, leaving her for 

dead. Denise knew well before she left her husband that he was dmgerous and that her leaving 

could result in violence-not because of risk factor points on some scale assigned to her "case," 

but because of her daily life with him. 



Denise's story led the DAIP to b a c h c k  on the development of any kind of "dangerousness 

scaley' in meetings with ihe university research team. Unsure of our arguments and lacking the 

proper acadernic credentials to argue our case "scientifically," we eventually organized a 

conference call among the DAIP naff7 the University researchen, and severai activist 

re~earchers.'~ We explained our dilemma and differences of opinion and asked for their ideas. 

The outside researchers ail agreed that we were entering dangerous territory The complex twists 

and turns associated with abusive behavior de@ prediction based on a formula; a quantifiable 

profile of a batterer does not exist. In the end we reaiized that we were creating an instrument 

that would not be any different fkorn the PSI form we were trying to revamp: both excluded fiom 

consideration the perceptions and lived experience of the wornan. 

The whole process illustrated for us how easily activists can be drawn into institutional ways of 

niling." It is a trap that makes many activists and feminist theorists leery of these types of 

reform efforts (Currie, 1990; Dobash & Dobash, 1992; Pateman, 1987; Schechter, 1982; Smm. 

1989; G. A. WaIker, 1990). It also points out the Milnerabili~ of community-based advocacy 

groups to local institutions such as the university. Because of our own reputation in the area we 

had access to many of the nationally recognized leaders in the field. We were able to call them 

and ask for a conference phone call. Many local programs would not have had access to these 

experts and would be left to argue with their local university staff as non-professionals. or at l e s t  

as non-acadernics. 

The DAIP and advocates evenhially decided to put an end to the nsk factor list as a possible scaie 

''We called Jackie Campbell, author of Assessing Dangerowness: Violence by Sema1 Ofenders, Barterers, and 
Child Abusers ( 1  995); Susan Schechter, author of Wornen and Male Violence: Visions and Struggles of the Bottered 
Women 3 Movement (1982); Beth Richie, author of Compelled ro Crime (1 995); Ed Gondolf, author of Man Against 
Women: What Every Wornan Should Know About Violenr Men (1989); attorney Loretta Frederick; and victim 
advocate Eileen Hudon. Al1 of them supported our decision to give up on the scale idea. 

"Even though 1 had been working on my own research at this tirne, 1 was having problems fully arriculating why 1 
was so way  of the move towards developing scales on dangerousness. Community-based agencies like ours, which 
receive federal money to develop prograrns, are often obligated to work with local colteges or univenities to 
evaluate these prograrns. Ttie role of the university in these projects has been expanding over the past few years. In 
our case, Iocaring the research in the School of Medicine proved to be a mistake because of the faculty's uncritical 
acceptance of the research rnethods of the physical sciences. Eventually we were able to move this research into the 
School of Social Work, where we gained a more receptive audience for our questions about the use of scales and risk 
factors. 



to predict dangeroumess. Most of the probation officers agreed. They already knew about the 

arbitratiness of scales and tests. By either law or policy, they are forced to use such measures in 

determining, for example, who is an aicoholic and who is not, whom to release fiom custody and 

whom to hold, which drunk drives need prison sentences and which do not- 

Sentencing is not simply about punishment; it is used to punish, to establish restitution, to put 

conditions on the defendant that will protect the victim fkom more harm, to offer opportunities 

for rehabilitation, and to enforce community noms. Presentence investigation interviews with 

offenders are used to create a profile of the offender. That profile is based on his relationship to 

the criminal justice system. We wanted to create a PSI fom that would make the safety of the 

woman a central concem to the sentencing of the assailant. We were trying to build into the 

structure an authorized and institutionally sanctioned method of making women's experience of 

violence count. 

We spent many houn discussing specific domestic assault-related cases, deterrence theories, 

Minnesota law, and the practical realities of sentences judges are willing or politically disposed 

to mete out. 

We agreed on seven areas that probation officers should make relevant to the process: 

violence and h m  used by the offender in the incident for which he had been found 

guilty; 

the pattern of abuse; 

victim's perception of the violence; 

the defendant's attitudes about his violence, his partner, his need to change his 

behavior, and his level of danger to his parnier and others; 

the defendant's social history; 

the defendant's history of convictions, police contact, and orders for protection; 

the involvement of children in the abuse. 

The supplement we developed follows (Figure 12). 



FIGURE 12: PROBATION REFERRAL SHEET 
DOMESTIC RELATED OFFENSE INFORMATION AND REFERRAL SHEET 

O Misdemeanor PSI 0 Gross Misdemeanor PSI O Felony PSI 

SOURCES OF INFORMATION (Check all that you were able to use) 
il Interview with victim or advocate Interview with offender 

Collateral Information 
Ci Police report 13 Watch report O Past police contact Criminal history 
Cl OFP history O DAIP history OAdvocate report O Oùier 

SEVEN POINTS TO CONSIDER 

1. Level of violence and/or intimidation of this incident 
Cl Single blow or minor injury Ci Reqwed medical attention 
O Multiple blows, minor injury O Caused extreme fear 
O Multiple blows, significant bruising O Terroristic threats 
O Multiple blows and severe abrasiondinjury O Threatened w/ weapon 
O S ignificant pain O Weapon w d  during incident 

Bodily impairment TJ 
Ci Fracture O 

Corrments: 

1s there information to suggest that the following occurred? Check al1 that apply 

Past vioIence/pattern of abuse-physical, semai, intimidation 
Information for 2 & 3 can be gathered from Women's Coalition form. oolice reoort, 
and/or interview with victim. 
Offender has seriously injured the victim (needed medical attention). 
Offender's assaults become more violent, brutal andior dangerous. 
Offender choked the victim. 
Offender has injured or killed a pet. 
Offender has threatened to kill the victim. 
Abuse has Uicluded sexual coercion or attacks. 
Offender used a weapon against the victim or thceatened to use one. 
Offender is assaulting the victim more fkequentl y. 

- Offender has attempGd to intimidate the 6ctim.- How? 
Describe the most severe violence victim has experienced fiom this partner. 

3. Victim perception-Isolation, victim attempting to separate 
- Victim believes the offender may seriously injure or kill her. 
- Victim appears extremely protective of the offender (trying to reduce bail, charges, etc.). 
- Victim has separated or tried to separate fiom the offender in the past 12 months. 
- Victim has sought outside help (OFP, police, shelter, counseling) during the past 12 months. 
- Victim seems isolated fiom sources of help (car, phone, family, fnends, etc.). 
Comrnents: 



Offender attitude 
Offender lacks remorse about the incident. 
OEender denies responsibility for behavior. 
Offender seems preoccupied or obsessed with the victim (following, 
whereabouts, very jealous, etc.). 
There is information to suggest thar offender is stalking the victim. 
Offender blames v i c h  for the violence. 

monitoring 

Comments: 

Offender social history (If checked, comment below) 
Offender drinks excessivelyhas an alcohol problem. 
Offender uses Street drugs (speed, cocaine, steroids, crack, etc.). 
Offender has been to alcohol/dng treatment. 
Offender has had psychiatrie treatment in the past. 
Offender was abused as a child or witnessed the physical abuse of his mother. 
Offender seems seriously depressed or has threatened to commit suicide. 
Offender has had homicidal thoughts. 
Offender has committed non violent crimes. 
Offender has been exposed to institutional violence: 
Offender has a history of violence to others (non family members). 
Offender has experienced unusually high stress in the past 12 months (loss of job, loss of 
children, death, financial crisis, etc.). 

Comments: 

6. Conviction/Arrest/OFP Record - (violent acts and domestic related) 

7. Impact on children - Safety needs of chiidren during visitation, abuse of children 
- Were children present at this incident ? 
- Were children involved in any way in the incident? 
- Have children been abused by offender? 
- Has offender ever attempted or threatened to abduct children? 
- Are children afhid of the offender? 
Comments: 

Form devclopcd by Minnesota Pmgnun Development, Inc. & Arrowhead Regional Corrections 



Judges and others in the criminal justice field hold widely divergent pldosophies on sentencing. 

One judge who reviewed the new PSI fonn commented, 

Sentencing should be a part of setting standards in the community, it should Say that a 
particular behavior is not to be tolerated. Second, it should keep that particuiar 
defendant from cornmitting the same or similar offenses. Third-and I don? mean here 
third in irnportance-sentencing should protect the public and that especially includes 
the person who was abused. We have the objective of treating similarly situated cases 
sirnilarly. 1 don't think you'll find much argument with what I've just said but you will 
find much disagreement on what a judge can and should consider when sentencing. 1 
want to fully understand the situation, not just what happened that night. We can only 
convict based on what happened in that incident. We can't convict someone of 
assaulting their partner because we believe he's a batterer. The state has to prove 
beyond a reasonable doubt that this incident did occur. But that's not the standard in 
sentencing. A judge has a wide latitude in sentencing zero to ninety days in jail, up to 
two years on probation, that is ail there in order to allow the judge to take measures that 
will address the situation. (uiteniew, January 15, 1996) 

ïhe new PSI form, although h u g h t  with its own problems of a generalizing text, is meant to 

shift the probation officer from presenting the court with what is essentially an offender's 

citizenship report to presenting a picture of his offense in the context of his use of violence in 

this or past relationships. It informs the court about the defendant as a batterer and, to a lesser 

extent, as a potential flight risk or supervision problem. The group could not reach a consensus 

about the final fom, but we agreed that this f o m  provided better and more thorough information 

to the court than the old one. We also agreed that during the sentencing process the new PSI 

form could alert the probation officer, the court, and in some cases, the victim, to safety issues. 

In essence, what we were doing was not eliminating documentary practices or eliminating the 

textually mediated characteristic of the legai system but claiming that featwe for the benefit of 

battered women. We were doing so by incorporahg into those documentary practices attention 

to the pattern of coercive, intimidating, and violent behaviors and therefore attention to the needs 

for taking protective measures on behalf of victirns. 

The old PSI ignored the fact that first-time domestic-related misdemeanors are not al1 the sarne. 

A woman has usually been assaulted many times before her abuser is convicted of an offense. 

Some misderneanants convicted for the firn tirne have continuously engaged in a pattern of 



intimidation, violence, and coercion and are extremely dangerous. Othea are no?. 

After completing the work on the PSI form, the group continued to meet to develop a sentencing 

matrix for domestic-related misdemeanor offenses. By reviewing two or three domestic-related 

cases that each probation officer had on her or his case load, we divided the sentencing options 

into four categones. The first category includes those cases in which the offender had no 

apparent sustained pattem of intimidation, violence, or coercion. Many battered women who 

illegaily fight back fit into this category. Men or women who have assadted thei. partnee but 

have not engaged in a pattem of abuse fit here also. The mon severe category involves cases 

where the probation officer found a pattem of severe abuse, s t a l b g  behavior, and liale interest 

fiom the abuser in changing. For the fint category, the probation officen recommend no jail time 

other than what the offender has already served following the arrest, and rehabilitation specific to 

the case. For the fourth category, they recornmend between 60 and 90 days in jail, with 2 years 

of probation if they do not serve the entire jail Mie ,  ami increased monitoring of the offender." 

In al1 categories the offender is prohibited fkom having contact with the v i c h  if that is the 

victim' s request. 

Figure 13 is the sentencing maaix the group developed. It is designed to account for the 

particulars of the case specifically as they relate to the pattem of abuse the woman is 

experiencing. It is an attempt to create a regulatory text that accounts for the womenos 

experience of violence and focuses on the need to enact safety measures cornmensurate with the 

level of violence an abuser is willing to use. 

''A person cannot be put on probation if he has served the maximum jail sentence for a crime; probation is in lieu 
of more jail time. 



FIGURE 13: DOMESTIC VIOLENCE-RELATED MISDEMEANOR SENTENCING RECOMMENDATION MATRIX 

Category one Category two Category three Category four 

fhe offender commits an offense against 
the victim bu1 there is no evidenw to suggest 
the oflender is battering the victim. The 
offender has no htstory of battering. 

Thls category rnay lnclude offenders who 
commit an act uncharacteristic of their typical 
behavior. It rnay also include victims of 
batlering who use illegal violence or aclivlties 
Io control or stop violence used against 
Ihem. 

Conslderatlons: If the offender in thls case 
is experiencing ongoing battering by the 
person assaulted, the probation officer 
wnsiders safety measures for bolh parties. 
Specialized programming is recommended, 
and the probation officer would no1 consider 
executed jail time unless Ihe assault is 
severe. 

The offender engages in battering 
behavior with this victim, but there b no 
indication thal the battering is escaiating 
in severity or frequency, or lhat this 
offender has battered enother person, 

Thls category rnay lnclude ballerers who 
have a history of using low levels of 
violence and adivilies whlch threalen or 
intimidate the victim. The offender rnay 
not lntend Io place the victlm in fear of 
serious bodily harm. 

Consideratlons: The recommendalion 

The offender bas established a clear pattern 
of battering with this or past viclims. The PSI 
indlcates the battering 
will likely continue and possibly escalate 
in severily and frequency. 

Thls category rnay include batterers 
whose history includes: multiple domestlc 
violence-related contacts with the police; 
demonslraled harasshg behavior' toward 
the victim; violation of an OFP; repeabd 
threats or assaulls agalnst (hb or other 
vlctlms. The victim rnay be in fear of 
serious bodiiy harm. 

focuses on victim safety and rehabilitation 
programming rather than sanctions. Conslderatlons: Victim safety 

recommendations are combined with more 
sanction-oriented sentencing, such as the 
maximum probationary perlod, some 
executed jail lime, and programming. 

The offender's PSI demonslrates that Ihe 
heightened, obsessive andlor unrelenling 
nature of the battering poses a high risk of 
serlous harrn to this or olher victims. 

Thls category lncludes offenders wilh 
backgrounds similar to category three 
offenders but rnay also include: stalklng 
behavior,' threab ta seriousfy harm or klll; 
threats or use of weapons; injuries that 
require medical allention. 

Conslderations: The most aggressive 
victim safety measures possible including 
working with child protection on children's 
safety. A substantial jait term and long-tem 
probation rnay be combined with 
programming If amenable.' 

'termtnology naxt page 

Incarceratton or other correctional programming' 

130 days stsyed ]ail 1 60 days dayed jail 60 days ktayed )ait 60-90 da)s stayed /ail 30 days dayed, 60 executed i 
10-30 days executed jail 20-30 days executed jail or 90 days straight time 

Gross misdemeanor incarceration or other correcttonal programming4 

1 9 1-1 20 days stayed jail 1 91 -1 20 days stayed jail 1120-180 stayed )ail 180-365 days stayed jail I 
0-45 days executed jail 45-1 20 days executed jail 120-1 80 executed jail 180-365 days executed jall 

Probation duratlon (Gross misdemeanor convictions roulinely receive 2 years probalion) 

1 one year 

Aiiowhcrd Rcgtonal Cortcciiunr. lhluth. MN 

one year 1 two years Iwo years I 



Finally, we developed a form that probation would use when recording theïr recommendations in 

order to focus attention of bot. probation officers and judges on the three bct ions  of 

sentencing: offender accountability (punishment), rehabilitation, and victim safety. It aiso serves 

as a referral form to the DAIP. That form appears as Appendix 1. 

The Story of Changing the Misdemeanor PSI Form: Stage II 

The work setting of the probation officer was not designed for the production of this new PSI 

form. The next stage of change wodd have to focus on making new information institutionally 

accessible to the probation officers. The revised PSI form requires a significant amount of 

information fiom the abused woman. 

This was a twofold problem. First, the speciaiized labor practices discussed earlier involved three 

practitioners and an advocate tallcing to the woman before the PSI is conducted. The dispatcher, 

the responding police officer, and the on-cal1 advocate al1 tdk to the woman within a few hours 

of a cal1 to 91 1. Usually, the supervised release agent talks to her a day or so after the arrest. No 

routine was set up through which to communicate the relevant information fiom these contacts to 

the probation officer. A small fraction of what a woman reports to any of those interveners is 

made available to the probation officer. 

The second part of the problem centered on the type of information that practitioners were 

eliciting and recording. The dispatcher elicits and records information about the situation that the 

officers will be encountering. As shown earlier, additional information given to the dispatcher 

about the context of the violence is not routinely recorded. The officers are looking for the 

elements of a crime and the basis for making a probable cause arrest; most of what the woman 

has to say about the totality of her expenence of the abuse is either not elicited or not recorded. 

Yet this is exactly what the probation officer needs to know to recommend a sentence that makes 

the safety of the victim a central concem. The on-cal1 shelter advocate who makes a home or 

hospital visit Mmediately following an arrest focuses on the assistance that the shelter can offer. 

This advocate could also help the woman communicate her situation and need for safety 

measures to the court. 



To incorporate the perceptions of battered women in a way that expands the practitioner's 

orientation firom the task of accomplishing a narrow administrative case processing function to 

that of enhancing the protection of the victim requkd a new set of negotiations with department 

s u p e ~ s o r s  and practitioners in the system. 

The director of the probation department codd not just cal1 up the police chief and say, "Scott, 

we've made some changes to the PSI, and I'm going to need you to retrain your officers on 

writing dornestic assault reports so they ùiclude information rny people need to do PSIs." Even to 

the extent that this informa1 network of power brokers exists, comrnunity-based advocacy groups 

are rarely able to tap into it when they organize for change. Coral McDonnell, Nancy Helgeson. 

and 1 began by meeting with the supervisor of the patrol division. We showed him the new PSI 

form and explained that it wodd require the development of a similar specialized police 

reporthg f o m  for domestic abuse calls. He imrnediately rejected a special report fom.  We then 

went up the chah of command to the police chef, who said, "You cm write up a cheat sheet if 

you want. You can train officers on its use, but no specialized arrest forms."" 

We had obviously stnick a bureaucratic nerve. Police officers were inundated with specidized 

reporting requirements and often had as many as a dozen specialized report foms to carry on a 

shifi. The Duluth Police Deparmient had just spent the past year trying to reduce the number of 

these foms and was not ready to make an exception to its own d e .  We gave up on a specialized 

form and instead took up the notion of writing an outline for offices to follow when dictating a 

report. 

We eniisted the help of the city's chief prosecutor in designing a new reporting format and in 

training officers on its use. She was interested in working with us to develop the "cheat sheeto' 

that the chief of police had suggested. She wanted the police reports to routinely include specific 

information that would enhance her ability to get convictions. Several police officers, the city 

attorney, and two legal advocates worked on the design of the "cheat sheet," whicb we then had 

53 Our relationship with the police has been quite cooperative, but we don't always get what we want. We've 
discovered that a narrative rather than a form acmally provides much beaer information on the case and once mined 
on using the narrative format, oficers provide a more complete picture of the s a f e ~  issues of the victim. 



made into small Iaminated cards that would fit into an officer's shirt pocket. Figure 14 shows the 

two sides of the card. 

FIGURE 14: REPORT WRITING CHECKLIST 

Domestic Abuse 

Arrestllncident 

Report Writing Checklist 

Duluth Police Department 

Times (incident. arrival. statement) 

Parties present 

EmotionaI state (describe) 

vldiml Susped 

lnjury to victim 

lnjury to suspect 

Describe scene 

Relationship of victirnlsusped 

State if children present. not 

present, 

witnessed, or involved 

Describe invoivement 

Pidures taken 

Evidence colleded 

Medical attention (where?) 

Note when any of the following are 

present: OFP. probation. victimf 

suspect intoxicated 

List where suspect lived in past 7 

years 

Witnesses' names, addresses. 

phones. workplaces 

How can Detective Bureau or 

othen reach vidim during next 24 

hours? 

Name, address, phone of person 

who will always know how to reach 

vidim 

Notes for narrative: victim 

statement. suspect statement, 

witness statement. probable cause 

for each arrested Party. Who 

initiated? Selfdefense? 

Risk Factors: To be used by court 

for conditions of reiease, PSls, advocacy 

needs for vidirns 

Please note those obsenred or those 

wtiich appear to exist. 

Guns or other weapons in home 

Suspect has a m  ta or cames 

weapons 

Suspect abuses alcohoVdrugs 

Suspect under high stress recentiy 

Suspect has threatened or 

attempted suicide 

Threats to kill or severely harm 

victimlothers 

Vidim believes suspect may 

seriously injure or kill her 

Suspect obsessed with vidim. 

stalking 

Vidirn has called police before 

Reœnt separation, OFP, divorce in 

past 6 months 

MDT Tem porary Report 

1. Name, phone. address of victim 

2. Alleged offenses surnmary 

3. Who to follow up: a) Detedive 

8ureau; b) Vidim advocate; c) 

Child protection worker; d) 

Prosecutor 

4. Officers' adion taken 

Remember to re-code if 

necessary 

Sample of a twesided laminated 

card for police ofiïcers use when 

dictating domestic violence related 

reports. 

Developed by Duluth City 

Attorney's Office, Oufuth Police 

Departrnent. and Minnesota 

Program Development, Inc. 9/95 

continued on other side 



We designed a new 3-hour police training focused on writing the arrest or investigation report 

using the card as an outhe. Simdtaneously, we worked with the police to get daily copies of the 

dispatch record. The chef prosecutor conducted a series of trainings for al1 patrol and 

supe~sory officers over a 2-month period. The training focused on the importance of the police 

report in establishing the basis of the prosecutor's case and showed officers how the risk factors 

and questions about children would be used to alert victun advocates and chiiild protection 

workes to cases where there appeared to be a high level of danger. It aiso provided supervised 

release agents and probation officers making sentencing recommendations with a better picture 

of the level of intervention necessary to deter a particular offender and protect a particular victim. 

r 

Following that training ~ a n c p  and I attended shift changesss in the squad room for 4 days and 

passed out the new report guides. We explained that Nancy would be picking up reports on a 

daily ba i s  to make sure that the information they contained would be immediately routed to 

other intervening parties: probation officers, shelter advocates, prosecutors, civil court judges. 

We told officers that to gain a high degree of consistency in the use of the new format, Nancy 

would read each report, send the supervisor of the patrol unit a checklist on reports produced in 

that unit, and point out the missing information. On the following page is a copy of the form 

Nancy used to report to a unit supervisor (Figure 15). 

'" Nancy was ernployed as communications coordinator by the DAIP under the Centers for Disease Control gant. 

'' A shift change is a 15-minute briefuig of officen beginning a new shift. UsuaIly the unit's sergeant or 
lieutenant conducts the briefing. 



FIGURE 15: DOMESTIC ASSALKT REPORT FEEDBACK FORM 

DOMESTIC ASSAULT REPORT FEEDBACK 

These checklists became known as the "DAIP report cards" and were bitterly resented. Officers 

complained that non-police personnel were being put in the role of judging their work, yet no 

such reciprocal arrangement existed between police and the shelter or the DAIP. We decided to 

end the hated practice of issuhg "report cards" and instead began to meet with unit s u p e ~ s o r s  

to review the reports and ask them to notie offices about those which were in~omplete.'~ 

ICR # incident Lacation: Date: 

1 

Officen followed the new format quite closely with the exception of the questions regarding the 

overall pattern of abuse. This was referred to on the laminated card as the risk factors. Fewer 

than half of the officers asked and recorded information about the nsk factors. Below are 

excerpts from an hvestigative report in which the officer did respond to the items on the risk 

Officers: 

Group A B C D (Circle) 

s6 We had anticipated that it would take 3 to 6 months to reach 

Arc foiiowing imns c o v m d  in 

report'! 

1. Times 

2. Parcies prcsait 

3. Emotional natc 

Vicrim - Suspect 

4. Injury to victim 
L 

5. Injury to suspect 

6. Scene 

7. Relauonship 

8. Childrcn 

Childm involvmitnt 

9. Picturcs takcn 

10 Evidcnce collectcd I 

a 90 to 95% cornpliance rate with the format. 

Y t s  

I 

No 

I 

Comment 

(~erevcrse) 

I 

ArefoUowingitmiscovendin 

report? 

1 1. Medical Anention 

Faclity noted 

12. Background info 

13. -Wibiesscs 

-Pason able to reach 

-Victim location 24hrs 

14. Narrative notes 

Victim statcment 

S uspcct statcment 

Wimess statcrnent 

Probable cause clemcnts 

U.licre both parties lived 

during the last seven ycan. 

15. Risk Factor notes 

Ya No Comment 

(SCC reverse) 



factor list. I have underlined the information acquired as a direct resuit of his questions. The 

excerpts show how adding the institutional objective of tending to Mctim safety contextualizes 

the violence. It provides the multiple readers with a very different version of what is going on 

and therefore elicits a very difTerent sort of response. 

Date/Time of Occurrence 03/18/95 0300 hrs 

Date/Time Reported 03/18/95 1226 hrs 

SYNOPSIS : 

Officer was dispatched to a report of a domestic assault at the 

above location. Officer spoke with the cornplainant who said she 

had been assaulted approximately 10 hours earlier. No visible 

signs of assault were evident to officer. Written statement to 

be completed by victim. Victim advised to obtain order for 

protection and suggested that she stay at women's shelter. 

Victirn said she would complete written statements and bring  the^. 

into the Duluth Police Department, Victim declined to 90 to 

women's shelter and said she would seek an order for protection. 

A warrant request is to be made on suspect. 

DETAILS : 

On 03/18/95 at approxirnately 1227 hours . . . 
Upon arriva1 . . . 

Johnson said she . , . 
Johnson said when she and Doe . . . 
Johnson sa id  Doe and her began to argue . . . 

I observed Johnson's neck and chin ares where sne said she was 

experiencing some swelling and redness, but  I could not find any 

signs of abuse. There was no swelling or redness at the time I 

viewed Johnson's face and neck. Doe said her neck muscles were 

very sore on the back of her neck and were sore to the t o u c h .  I n  



looking around the room, 1 obse rved  t h e r e  was clothing scattered 

across t h e  f l o o r ,  and Johnson said t h a t  was f rom when Doe had 

"gone c r a z y . "  1 a s k e d  Johnson  what type of r e l a t i o n s h i p  s h e  had 

with Doe, and s h e  said t h e y  had been d a t i n g  f o r  a p p r o x i m a t e l y  

s even  months and that they have been l i v i n g  t o g e t h e r  f o r  t h e  pas t  

three months . Thev do n o t  have anv c h i l d r e n ,  and  c h e y  have ~ e v e r  

been married to e a c h  o t h e r .  

No p i c t u r e s  were t a k e n  o f  Johnson n o r  was t h e r e  any  e v i d e n c e  t o  

be collected on  the s c e n e .  Johnson did n o t  Say that s h e  neeaed 

t o  obtain âny m e d i c a l  h e l p  a t  t h e  time 1 spoke  w i t h  her. 

Johnson ment ioned  t h a t  Doe was v e r v  i n t o x i c a t e d  a t  the t i m e  t h e  

assault t o o k  d a c e  and tha: Doe had beaun to d r i n k  a l o t  more 

t h a n  h e  e v e r  had b e f o r e .  Johnson s a i d  Doe does not u s e  a n v  ot5er 

druas b u t  o n l v  d r i n k s .  Johnson  s a i d  Doe does  n o t  have a n v  u u n s  

a t  t h e  r e s i d e n c e  where t h e v  a r e  c u r r e n t l v  l i v i n a ,  b u t  Doe is a 

v e r v  accom~lished marksman a s  he was i n  t h e  m i l i t a r y  i n  the 

Spec ia l  F o r c e s  U n i t  d u r i n g  Vietnam. Johnson s a i d  Doe keeps  t r a c k  

of h e r  everv movement, makinu phone c a l l s ,  f o l l o w i n a  her a round ,  

and makina s u r e  he alwavs knows where she is- Johnson  said this 

is t h e  f i r s t  t i m e  Doe has become v i o l e n t  w i t h  h e r  b u t  s a i d  30e's 

ex-wife has  been a s s a u l t e d  bv Doe a t  l e a s t  two t i m e s  i n  which t h e  

p o l i c e  were c a l l e d .  

Johnson said Doe has t a l k e d  t o  Johnson a b o u t  cornmi t t ina  s u i c i d e  

and has t o l d  h e r  t h a t  i f  she e v e r  l e a v e s  him. h e  would i u m ~  off 3 

p i e r  i n t o  t h e  bav .  Johnson a l s o  said t h a t  t h e  o r e s e n t  t i m e .  it 

seems that thev are i n  somewhat o f  a f i n a n c i a l  b i n d  l a r a e l v  due  

Johnson a o e s  t o  e x c e s s i v e  d r i n k i n a  bv Doe. feel t h a t  Doe may 

s e r i o u s l v  i n i u x e  o r  k i l l  h e r  because  of the t h r e a t s  h e  h a s  made 

to h e r .  Johnson has never c a l l e d  the ~ o l i c e    ri or to t h i s  

i n c i d e n t  and  has never had a n  order f o r  o r o t e c t i o n  aaainst Doe. 



Johnson was a s k e d  if t h e r e  was a nexson who is alwavs - able to 

reach he r ,  a n d ç h e d  her sister - in - la W. Jane B l a c k ,  who lives 

gn Central E n t r a n c e  in Bul .u th  and who works at Pennv ' s ,  can 

ysuallv reach Johnson should she need t o  be contacted i n  case of 

an erneraencv. Johnson s a i d  she would stay at her residence this 

afternoon u n l e s s  f u r t h e r  problems start up. 1 asked Johnson 

where b o t h  her and Doe have l i v e d  for the pas t  s e v e n  years. 

Johnson s a i d  Doe has l i v e d  in P l a c k e t o n ,  South Dakota, for the 

past seven years, and Johnson has been a resident of the City of  

D u l u t h  for the past ten y e a r s .  

Johnson was given  a voluntary written statement f o m  . . . 

Doe was unavailable for interview as he was not at the residence 

at the time o f  t h i s  cornplaint n o r  was he a t  work a t  Boe's Repair 

on First Street. A warrant request for fifth degree domestic 

assault is requested based on the aforementioned complaint, 

pending return of written statements by complainant. 

This report illustrates how such a process can assist in contextualizing the violence against a 

woman. This case is no longer a misdemeanor involving an offender who threw his partner d o m  

and mbbed her face iato the carpet, leaving no signs of injury, but an account of a potentially 

very dangerous situation. This contextuaiized account will be made institutionally accessible to 

severai key practitioners such as advocates, supervised release agents, probation officers, and 

sentencing judges when making decisions about safety rneasures. When 1 asked several patrol 

officers about the resistance to incorporating the nsk factors into their reports I found their 

resistance to using the nsk factors was not so much a lack of concem for victim safety as it was a 

fûnction of how police are organized into the reader-wrîter relationship, in this case the police as 

*ter and prosecutor as reader. 

I'm investigating a crime, gathering evidence for a prosecution. I'm not doing an 
evaluation of the relationship behveen these two people. (Interview, July 2 1, 1995) 



1 can't Say I'm resistant. I'm just not thinking about that when I'm interviewhg 
sornebody. It cm be pretty chaotic and for me to al1 of a sudden start asking a bunch of 
questions not related to what's going on right then and there can put a lot of people off. 1 
want to get what 1 c m  for the case and to throw in a bunch of imlevant stdjust  makes 
the whole situation more precarious. (Interview, July 2 1, 1 995) 

These officers have been trained and have operated for years as links to the prosecution of the 

case; to now change that relationship so that officers see themsehes as coordinated with broader 

intervention goals, including centralizing victim safety as an institutional objective, is not a 

simple task. 

While we were working through this change with the police, we were meeting with shelter 

advocates to review their process of making visits to women foilowing arrests. The purpose of 

these visits was to help women do safety planning. On home visits advocates spent fkom 30 

minutes to several hours t a h g  with worcen about their options: Does she want to corne to the 

shelter before his release? Does she want to file for a protection order now? He can be served 

while in jail. Does she know about the services available in the community? Does she need 

medical attention? Are her children in danger? Does she want photogniphs taken of her injuries 

for documentation? Does she understand the criminal court process that will follow this anest? 

We asked advocates to re-enact a few visits and talked about the connection between the visit 

and the decisions that would be made in court affecting her safety. Shelter legal advocates 

agreed that the court process should be better explained to the woman. They would also ask her 

about the dangerousness of the abuser and what court masures she would need to feel protected 

from recurrent abuse. The on-cal1 advocates would fi11 out a specialized form and fax it to the 

courthouse before arraignrnent court each moming. The following form (Figure 16) shows the 

information added to the advocate's report of the visit. 



FIGURE 16: ADDITION TO VICTIM ADVOCATE ARREST FOLLO W-UP FORM 

The foliowing questions are designed to help assess the dangerousness of the sihianon. Answering 
these questions can help both you and the court decide what safety measures should be put in place 
to heIp protect you and will be helpful in providing rehabilitation for the offender. 

Can you describe past violence andlor injuries (worst incident, type of injuries, fiequency): 

During the course of your relationship, has your partner (refemng to the person who has just been 
arrested) : 

y g n o  
1- -- become increasingly more violent, brutai, andor dangernus to you? 

2- -- caused injuries to you which required medical attention? 
3-  -- chokedyou? 
4- -- injured or killed a pet? 
5. -- threatened to kill you? 
6- -- forced sex or used sexual coercion? 
7- -- used a weapon against you or threatened to use one? 
8. -- seemed preoccupied or obsessed with you (following, or stalking, very jealous, 

etc.)? 
9. -- increased the fiequency of assaults upon you? 
Io--- Do you believe that s/he may critically injure or kill you? 
11- -- Have you separated or tried to separate fiom your partner in the past 12 months? 
12- - - Have you sought outside help (OFP, police, shelter, counseling) during the past 12 

months? 
13.-- Do you feel isolated fiom sources of help (car, phone, fmily, friends, etc.)? 
Please elaborate on 'yes' answers: 

1s there other information you wouId like the court to know about the danger you may be in (an 
event, a specific threat, a feeling you may have)? 
vesm 
-- Would you like the court to order the assailant to have lirnited or no contact with 

you? 

-- Would you be interested in a protection order? 
-- Are you interested in attending education/support groups? 
-- Would you like to receive our monthly newsletter and group calendar? 

This information is used to assist us in providing services to you and to evaluate Our services. We 
ask your permission to give this information and photos to other agencies who hold offenders 
accountable and provide protection for you. Can we share this information with: 

- Supervised Release AgentdProbation Oficers for setting conditions of release fiom jail and 
sentencing recornmendations 

- Domestic Abuse Intervention Project (for rehabilitation purposes) 
- Prosecutors 
Signature Date 
amston.cal9/95 Fom dcvtloped by Womcn's Coalition, Duluth. MN 

However, probation officers and other practitionen in the legd system resisted giving women's 

advocates an authorized voice in the processing of the case. They regarded information that came 



fiom the shelter as "biaseâ" and "less reliable than a police report." Probation officers were 

reluctant to use notes prepared by shelter staff or volunteers as the basis of their recommendation 

to the court. The shelter was, after ali, an outsider to the system; their information could not be 

treated as insider information. Probation officers deemed the advocate intrinsically biased and 

believed that her information would not necessarily reflect what the woman had saia but "what 

she had beer. encouraged to say." As one probation officer put it, "- . . perhaps they wouid inflate 

the information to bolster the lady's case." Shelter advocates are neither "objective" nor 

4'professional." To be "professional" meant to put one's personai views aside and operate fiom 

within the boundaries of ''the profession." We did not argue that the shelter report was 

objective, but we did argue that it was untrue that professionals in the system were objective and 

that having an advocacy function did not make advocate information unreliable. 

The dilemma of trying to change this institutionaily entrenched perception put the shelter in a 

double bind. On one h d ,  none of the shelter stâffwould want to draw advocates into an 

institutional case management role. They clearly want to remain outside the system, yet on the 

other hand, they are committed to creating a process in which the information they provide to the 

court is considered as credible as information coming from any practitioner within the system. 

To resolve this conflict, we set up a training conducted by probation officers for the on-cal1 

advocates. We began the session by having probation officers describe their job in making 

recornmendations to the court on conditions of preaial release and later sentencing. Each 

advocate then described a home visit she had recently made. 

The probation officers and the advocates asked many questions of each other and the training 

quickly became a dialogue. Advocates expressed a strong reluctance to become involved in 

trying to get the woman to work with the system on a conviction. One advocate summarized the 

group's argument: "I don't mind filhg out a report or form and faxing it to you if that will help 

protect the woman. Still, she has to agree to my sending this stuff. If she's not into having him go 

through the criminal process, 1 don't want it to be my job to talk her into it" (training session, 

October 19, 1995). 



This session helped resolve two issues. For the probation officers it clarifieci the role of advocates 

and clearly showed that advocates did not consider a conviction a meastue of success. We agreed 

that advocates would explain both the pretrial release procedures and sentencing procedures and 

ask women if they wodd be interested in having the advocate fax the information to the 

probation department? 

A repeat offender meant to the court, ma1 now, that he or she had pnor convictions. The new 

approach takes into account that an offender c m  repeatedly use violence, intimidatioq and 

coercion against a partner, with or without prior convictions. It replaces the exclusively 

incident-focused approach with one which takes into account the context of the violence, 

discemable patterns of abuse, and the perceptions of the victim. It is a process that makes the 

court more accountable to victims of domestic violence. 

The final link in the sentencing process proved more difficult to change. Judges were only 

marginally involved in the development of the new PSI and the sentencing matrix. The chief 

judge of the district and the assistant chief judge both reviewed and commented on the drafts of 

the documents. During a discussion between the DAIP and probation on how best to introduce 

the new procedure to the judges, one probation oficer stated, 

It'll ruffie some feathen and cause some grumbling, but it's really the professional 
responsibility of this department to put before the court the best recomrnendation 
possible to deal with this offender. We've been missing the boat on domestics and 
everybody knows it, but will this cause some flack? You bet it will, and ou agents 
will just have to deal with that. They'll have to stand behind their recomrnendation 
and the process we used to corne up with that recommendation. (InteMew, November 
8, 1996) 

We decided to ask the chief judge to bring the new PSI form and the matrix to the attention of the 

other judges and have them deal with arguments internaily. The chief judge simply sent out a 

memo with the new PSI form and the mat* attached, sîating they would go into effect 

immediately. The bench did not embrace the changes with enthusiasm but neither did it discard 

'' According to Madeline Tjaden, Women's Coalition legal advocate, more than 90% of the women with whom 
they work sign the re1ease to fax the information (Interview July 17, 1996). 



One probation officer describes her fim experience using the new maîrix: 

Nobody liked what I was doing, not the judge, not the public defender, certainly not the 
offender. It was hard to go against what 1 was recommending because 1 had put it al1 in the 
record. This was radicaliy different. . . . 1 was focusing on different things . . . the whole 
listing of violence and the victim's safety. In the end it's hard to justify not going dong 
with a different kind of sentence because if a problem cornes up later I put al1 that stufT in 
the transcnpt It was very hostile the first few times, 1 felt like a lamb in the lion's den. 
( In te~ew,  January 23, 1996) 

The process had focused so far on regulatory and administrative texts, but the poiitics of 

resistance materialized at the point of execution. 1 had ahbuted to probation officers the power 

ro influence sentencing: prosecutors and defense attorneys made deals and then agreed to abide 

by the recommendation of the probation officer following a PSI. It seems that this was 

conditional power. It was given because probation officers acted within cenain institutionally 

approved boundanes. The new process which changed those boundaries brought us ail into the 

realm of the legal argument. 

Some judges and defense attorneys argued that use of the PSI and matrix produced a process 

through which they were sentencing an offender for actions that had not been proven in court. 

Others, however, argued that sentencing shodd be based on what the court believes will 

accomplish three goals: deter this offender ftom committing the same or similar offenses, deter 

othen in the comrnunity nom committing these offenses, and protect the victim and public. The 

state leaves the court wide latitude to accomplish these goals in misdemeanor cases, including 

the use of incarceration for up to 90 days and the use of probation instead of jail for up to 2 years. 

Indeed, the state legislature recognized the speciai problems associated with sentencing batterers 

when it extended the length of time an offender could be placed on probation for a 

domestic-related misdemeanor fiom 1 to 2 yean. 

A shelter advocate sumrnarized the reaction to the matrix: 



The problem is that the judges just assume that a man gets one fiee beating. That is, 
one fkee conviction for beating his wife. 1 can't think of a man who's been convicted 
in the past year where this was the fkst t h e  he ever kat  her up or assaulted her. So 
why do we al1 start out presuning the sentence should be "go to classes" and "no 
jail"? Some men don? need to go to jail-arrest and one or two nights in jail is quite 
powerful-but others do. They are making this woman's life hell and flaunting the 
fact to ber that they can get off. The sentence should be based on how he is using 
violence against her, not what kind of a guy he seems to be to the judge. (Interview, 
November 2 1,1995) 

Judges do not as individua!~ make the assumption to which this advocate alludes. It is structured 

with sentencing practices and nonnalized in dady work routines which once uncovered can be 

held out for inspection. 

Conclusion 

The process 1 have describeci, changing a single work setting so that it is designed to account for 

women's safety, provides an insight into a legal advocacy strategy. By engaging workers in an 

examination of their own work processes we simultaneously work toward progressive change at 

the level of practice and attitudes. In this work we are looking for how safety is accounted for in 

the institutional objectives of processing domestic assault cases. Chapter 9 explains this strategy 

by laying out the principles of conducting an institutional audit. 



The courthouse in Duluth is located in the center of the city's business district. The three 

imposing buildings of the government complex face a courtyard guarded by a twenty-foot statue 

of a sword-wielding Greek warrior towering over a terraced fomtain. As one faces the complex, 

the federal building is to the left. It houses the FBI, the postal service, several federal courtrooms 

and magistrates' offices, and the IRS. Directly across from it is city hall, where the police, 

mayor, city attorney, and city council conduct their business. Between them is the St. Louis 

County courthouse. 

The courthouse ground floor houses many of the county7s administrative offices: purchasing, 
C 

highway maintenance, building maintenance. The fist floor is dominateci by courtrooms and the 

offices of those who staff them. Arraignment court, conciliation court, and the court 

administrator's office are on this floor. It is always busy. One floor up are the county 

commissioners' offices and board room and the licensing bureau for boats and cars and hunting 

and fishing. The county's microfilm office and the county auditor's office are also located on 

this floor. The third floor has more courtrooms, probation, family, and juven.de court judges, and 

more court administration staff. The cases handled on this floor pertain mostiy to family marters, 

divorce, juveniles, and protection orders. The fourth floor has more courtrooms and judges, and 

bigger cases get handled here, such as murders and robberies. The only time I've ever been 

searched was on this floor. The fifth floor offices are occupied by the county attorney's office. 

The county attorney is considered by many Duluth political observers to be the most powerful 

politicai figure in the county. 

A man who physically abuses his partner does not usually do so in the courthouse. He does it in 

his home or in his car or at his neighborhood bar or in his back alley. He uses violence in "Ys" 

temtory. The courthouse is clearly not his temtory. He is not the powerful figure here that he is 

in his home, yet in many ways the power he holds in his home is akin to the modes of goveming, 

regulating, and managing that constitute the daily activities that occur here. As a man who has 

beaten his wife enters the courthouse, he breaks the shield between the private and public sphere 



that has dominated legal debate and discourse for two centuries (Olsen, 1983). He enten at a 

particular historical moment in this debate. The fact that he is entering the building at al1 is the 

resuit of women barging into the debate and altering its terms. The fact that he cornes into the 

building under the escort of a county sheriff is the result of the police department's mandatory 

arrest policy, which exists because of recent gains in the centuries-old struggle of women to 

evoke the power of the state in criminaluing violence against women (Dobash & Dobash, 1992). 

Carved into the facade over the main entryway of the courthouse are the words, "The people's 

laws define usages, ordain nghts and duties, secure public safety, defend liberty, teach reverence 

and obedience, and establish justice." And yet advocates and battered women who pass under 

these words know fiom their everyday experiences that the situation is othemise. George Smith 

(1990) contends, "The ideology of a politico-administrative regime is ruptured when people 

know a situation to be otherwise on the basis of their everyday experiences" (p. 632). 1 have 

conducted rny investigation with an eye towards discovery of how it is that public safety, in other 

words, the safety of battered women, becomes so marginalized in the criminal court setting. 1 

have used D. E. Smith's notion of an institutional ethnography, which begins at the sarne place 

advocacy begins, in the everyday world of battered women. I found in my investigation that what 

1 had previously seen as victim blaming and as sexist attitudes among individual practitioners in 

a male-dominated institution is not so much a phenomenon of people's attitudes or thought 

processes. It is more an expression of ideological practices, embedded in textuai realities, which 

extend extralocal relations of d i n g  into local settings, defining and reguiating the everyday life 

of women who are brought into the legal system as victims of a domestic-related crime. 

The totality of the processes that 1 have discussed in the previous chapters serves to transport the 

particulan of women's lives into abstracted and generaiized forms of case management which 

are not required to accurately reflect a woman's experience or account for her safety. In the 

previous chapter 1 described a rather haphazard process of change that was triggered by the 

results of research conducted by a single activist graduate student. Conducting a similar but 

more systematic investigation with a tearn of practitioners and advocates can become a critical 

method for Iocal communities to deepen the level of the progressive changes that have been 

engendered by the legal advocacy work of the battered women's movement. The description of 



change in a single work setting, the presentence investigation, illustrates the complexity of 

institutional advocacy and the susceptibility of the legal system to certain levels of refom. It 

also depicts the unevenness of change (Brown, 1992). in this chapter 1 am summarizing my 

research by suggesting that legai advocates persuade their local police, probation, and 

prosecutor's offices to jointly conduct a safety audit (an institutional ethnograpby) as a method 

for initiating a systematic investigation of problematic legal processes. This investigation will 

Lead to a blueprint for making changes which centraIize victim safety as an institutional objective 

in the processing of these cases. 

A safety audit cm be both an investigative and an organizing tool. As an investigative process it 

will dispel the myth of the objective investigation of crimes and explicate how the ideologicd 

processes of ruling are at work in these cases. As an organizing process it can be designed to 

involve an interdisciplinary team which includes community-based advocates in an effort to 

facilitate the process of proposing and implementing changes in the legal system. The fint 

objective is to discover how safety is compromised in the legal system. The second objective is 

to overcome resistance to change. 1'11 talk about the latter kst .  

The Audit as an Organizing Tool 

1 work in a medium-sized nonprofit organization which is audited yearly. Our organization is a 

collective so we dl share some administrative fuactions. 1 am not on the finance cornmittee but 

like any of us in the organimtion, 1 cm tell when an audit is coming. About 3 weeks beforehand 

we start getting notes in our message boxes such as, "You didn't sign your February 1-1 5 time 

sheet, please stop by and do so," or, "There is no receipt for your airline ticket to Atlanta in June, 

where is it?" These messages tell us that the accountant is getting ready to have someone pour 

over her books, asking a million questions and seeking documentation for the thousands of 

financial transactions we conduct in a year. Audits may not keep people fiom embeuling but 

they do tend to draw everyone's attention to proper financial documentation at least once a year. 

1 am using the concept of an audit in order to evoke that same image and that sense of examining 

practices. However, I am proposing that unlike a financial audit conducted by an outsider, an 

institutional audit be conducted by a tearn both of advocates and of practitionen within the legal 

system. 



Organ-g an interagency audit team has several important advantages over hiring a consultant 

to conduct an audit for a community. First, it provides an institutionally authorized voice for the 

concems of victim advocates by involving them as CO-investigators on a team. Much of the 

resistance to advocacy concems is luiked to activists' statu as outsiders. Having an outsider role 

is important to advocacy efforts, as is evidenced by those groups which have located themselves 

within the bureaucracy and have then been so reshaped by institutional objectives that they have 

lost their advocacy voice. As one legal advocate for the Domestic Abuse Project in Minneapolis 

reported at a statewide advocacy meeting, "1 used to explain what the woman needed and wanted 

to people in the court system. Now, 1 seem to be mostly explainhg what people in the court 

system need to battered women" (interview, September 1 1, 1995). 

Participating in an audit provides a temporary position for advocates which does not appropriate 
C 

them into a case-processing role, where CO-optation is most likely to occur. As members of the 

audit team they will not be asked to "bring a victim around" so that she sees the value of helping 

in a prosecution or filing for a protection order or participating in her assailant's counseling. 

Much of the work of advocates is finger poiniing and confrontation. Their way of doing things is 

seen as hostile, unprofessional, and negative. An audit approach draws practitioners into an 

examination of a system that they cornplain about endlessly with theu CO-workers yet vigorously 

defend against attacks from outsiders, such as legal advocates for battered women. It provides a 

place for advocates and practitioners to work together which c m  legitimize the advocacy group's 

voice without making that voice minerable to appropriation (G. A. Walker, 1990). 

A safety audit creates a victim-focused (woman-focused) frame of reference for court 

practitioners examining practices regarding these cases. The hgmented work processes and 

incident-focused features of the criminal justice system create a fiame of reference for workers 

which has little to do with victim safety. The audit will serve to embed within the system safety 

features which will parallel the genenc objectives of criminal case processing. Such an audit will 

produce concrete changes in routines that will reduce the disjointed approach to case 

management while orienting each processing stage to an expanded institutional objective of 

safety . 



If an audit is based on the premise that retaining the woman's experience of violence increases 

the Iikelihood of practitioners acting in ways attentive to safety, it will explicate the power and 

gender aspects of these cases which are now expunged in the generic processing of an assault 

case. Feminists have long held that if women's lives were W e d  about and accounted for in how 

we manage our society, then everythhg would change. An audit can explicate how wornen's 

lived experiences are screened out of the information-gathering process and suggest ways of 

making such information central to case processing. Depending on how the audit team defines 

safety measures, there is the oppoaunity to incorporate changes at the level of daily practice 

which will raise the consciousness of practitioners to the power dynamics inherent in gendered 

relations and particularly in gendered social relations marked by violence. 

An audit is designed to look at routines, forms, policies, regulating te- and protocols, not 

individuds. It does not focus on the beliefs or attitudes of individual practitioners and will 

therefore bypass much of the resistance of individuals to examination. 1 found most Duluth 

practitioners to be extrernely open to discussing such practices and ofien quite criticai of existing 

procedures. With few exceptions, almost every practitioner 1 spoke to could provide an insight 

as to how a partidar procedure, protocol, or form could be changed to better enhance women3 

safety. Even though the relationship of the woman who is battered to the practitioner who 

processes her case is organized by processes extralocal to the woman or to the practitioner's 

everyday experience, changing that relationship can occur on the local level. An audit conducted 

by an interdisciplinary team produces an agenda for change to which policy makers are in many 

ways compelled to respond. The audit shows how things really work and it engages practitioners 

in the system in revealing this story. It would be difficult, although not impossible, for policy 

makers to shelve a report like this. 

The Audit as an Investigative Tool 

Certified public accountants conduct audits using generally accepted accounting principles, often 

referred to as GAAP. 1 am suggesting that the hdings of my investigation in the Duluth court 

system c m  provide a similar Gamework for persons interested in reforming the criminal justice 

system's approach to responding to domestic assault cases. I am not trying at this point to 

provide al1 of the details of an audit but to lay out its general p ~ c i p l e s  in three areas: the 



definition of safety, or what the team is looking for; the audit process, or how the team looks for 

it; and audit objectives, or how the audit wiil lead to change. 

The Definition of Safety 

A safety audit must start fiom some premise about w b t  constitutes d e t y  for battered women. 

Throughout my investigation 1 asked practitioners and advocates what compromises victim 

safety. There was almost universal agreement that outsiders, whether that be police oficers, 

therapists, judges, or clergy, m u t  intervene in these cases in ways that account for the context in 

which the violence is being used and experienced. Contexnializing the violence meant different 

things to practitioners and their definitions often related to their positions within the system. 1 

have summarized below the most sigdïcant ways that these practitiones and advocates 

translated the notion of contexhlalizing the violence in the criminal court processes. In order for 

victim safety to be fully incorporated into case management routines, each interchange in the 

process must account for: 

(1) The patiem of abuse 

A domestic assault-related crime, such as trespass, criminal damage to propeq, violation of a 

protection order, or kidnapping, is rarely an isolated incident of violence or abuse. In order to 

take measures which maximize the chance of providing the victim ongoing protection fkom 

M e r  abuse, attempts should be made to understand the context in which violence was used by 

eliciting and recording information whch documents the pattern of coercion, intimidation, or 

violence associated with the case. An informed intervention m u t  account for who is being 

harmed by the violence and the extent of the harm being done. 

(2) Power differentiais 

A battered woman and her abuser are never in equal positions of power. Social relations of power 

in society, coupled with the power that cornes fkom a sustained pattern of coercion, intimidation, 

and violence, place the perpetrator in a position of power over the victim and make the victim 

vuinerable to pressure, intimidation, and retaliation by the offender. The adversarial nature of the 

criminal court process fiequently places the victim in opposition to the offender. Investigations 

and case processing need to acknowledge that domestic assaults do not involve two autonomous 



parties. An ongoing economic and social comection between the victim and offender mediates 

every statement, affidavit, and action. 

(3) The particulars of the case 

The criminal justice system processes discrete incidents of abuse and may work with serious and 

dangerous offenders as misdemeanants. Practitioners should enact safety and intervention 

measures based on the particulars of the case rather than on predetermined legal or institutional 

categories. Some misdemeanors are in fact more volatile and more likely to resuit in serious 

harm than some felony cases. Precautions shouid be based on the local and particuiar 

experiences of the victirn rather than on generalized categories based on laws or other criteria 

(see sentencing matrix in chapter 8). 

(4) Potential dangers to a victim of a fiagmented response 

There are literally dozens of actions taken on a case by various practitioners. Practitioners' work 

routines, including communication routines, should strengthen the connections of various 

practitioners in responding to a case so that victim safety is not compromised by a fkagrnented 

and poorly coordinated response. Examples might include establishing a system of preservhg 

key 91 1 tapes to enhance the prosecutor's abiliîy to place controls on a defendant; creating access 

for child protection workers and victim advocates to police investigation and amest reports; 

ensuring that supervised release agents and probation officers have access to past police reports 

and OFP affidavits when preparing recornmendations to the court on victim safety measures; and 

ensuring that case-related reports, such as police reports or presentence investigations, address 

victim safety. 

(4) Victim perception of danger 

No scale c m  accurately predict which offender will kill or seriously injure his partner. However, 

ample evidence exists to suggest that victims of homicide or attempted homicide ofien make 

several attempts to tell others about the danger but are ignored. How is the victim's perception 

of danger accounted for in the processing of a case? At what point is her knowledge screened out 

of the information gathering and at what point is it given an authonzed place in the construction 

of the case? 



(5) The ciifferences in women's lives 

There is no universal battered woman. Race and class positions resuit in differing impacts of the 

same treatment. For example, Lawrence Sherman's Milwaukee study of recidiMsm following 

the impact of police making arrests compared to that of police issuing wamings showed that 

married and employed men were less likely to reoffend when arrested rather than warned. 

Unmarried unemployed men of dl ethnic backgrounds in the study were more likely to reoffend 

when arrested rather than warned (Sherman, 1992). Only a handfid of men in eiîher group were 

prosecuted making the impact of legal intemention unclear. We might speculate that an 

approach which brings the legal system into the relationship but does not follow through with 

using the power of the state to control the offender can make some women more Milnerable to 

abuse. 

(6) The presence of imminent danger 

Assumhg that no community could nor should necessady try to respond to every assault of a 

woman as if she were about to be killed, we are faced with the problem of determining at what 

level to respond to physical violence against intimate Pamiers. Insisting on a legal response that 

treats al1 acts of physicai force, every shove, every push, evev slap, as if these actions will 

escalate to homicide would be basing our work on a false premise and would so overload the 

system that al1 cases would suffer. But so far, overreacting to assaults has not been a significant 

problem. Instead, cases which are in fact quite dangerous are being conceptualized and processed 

as would be an isolated slap or a bar room fight between two people with no ongoing 

relationship. In addition, the legal process is not designed for quick action in situations that pose 

imminent danger. 

Methods 

The methods of the audit would parallel my own: observation of work setîings and processing 

interchanges, texts analysis, and interviews with practitioners. The activities would begin with 

rnapping the community's system with charts similar to those in Appendix B. Each work setting 

and its corresponding interchanges need to be detailed in these maps in order to determine al1 of 

the possible points at which victim safety can be implicated in the case management procedures. 

The tearn would conduct an analysis of each interchange, which therefore becomes the unit of 



anaiysis for the audit. The key elements for analysis at each interchange are technology, 

resources, procedures, and texts. 

Prior to conducting interviews and observations, auditors would design worksheets to be used at 

each observation covering these four areas of inquhy. Each interchange may require several 

observations and team discussions about the auditon' observations and findings. 

The auditors' worksheets should not be seen as an instniment to establish pre-formulated 

categories of items to look for in an audit. Their purpose would be to guide the auditor, not limit 

the scope of inqujr or restrict the auditors' use of their own knowledge and experience. It is 

important in stmcturing an investigation such as this to avoid p u h g  boundaries around it. M e r  

dl, the whole purpose here is to make visible what has become invisible. The Duluth midy can 

act as a beginning point to fiame auditors' worksheets. 

The worksheet on tecbnology is generally trying to help the auditors and the practitioners at a 

given work setting uncover d l  of the ways in which the technology of that setting impacts the 

potential for safety measures being built into the system's infiastructure. For example, 1 had 

several rather long conversations at the dispatch center, police department, and probation 

department about the lack of coordination in the city, county, and state computer systems and 

what this means for victirn safety. The inability of dispatchers to make information that is 

contained in these data bases immediately available to police officers responding to a cal1 has 

d e f ~ t e  safety implications for both the police and battered women. The solution requires some 

long-range planning but not necessarily an expensive overhaul of the computer systems. 

Similarly, the worksheet on resources is designed to uncover al1 of the resources readily available 

to practitioners as they do their work. It may be, for example, that there is a shelter in t o m  but 

that it is usually full when police try to house a woman and her children there. The lack of 

shelter facilities changes what actions police can and should take. Perhaps the resource that will 

be found most lacking is adequate time to spend on the case. I found when in te~ewing  social 

workers for a related but separate piece of research that child protection workers were strongly 

discouraged fiom using the criminal court process to keep violent fathers fiom having contact 



with their children. It was a resource that was not available to them as practitioners and its 

unavailability explained why they were prone to recommending placement in foster care for 

children who were being repeatedly exposed to violence against their mothers? Many activists 

in the battered wornen's movement, including myself, had speculated that child protection 

workers' initiatives to place these children in foster care was a manifestation of their victirn- 

blaming attitudes rather than seeing hem as the result of concrete work processes. 

The worksheet on processes is designed to help the auditor explore with the practitioner how 

procedures and processes used at an interchange can compromise or centralize wornen's safety. 

The auditor is asking questions related to the definition of safety. Are the practitioner's activities 

and the procedures being applied at this point in the case organized in a way that accounts for the 

pattern of abuse, the power differentials, and the victim's sense of danger? The auditors are 

m g  to explicate how this specific process or procedure is consequential to a woman's safety 

and how it might be altered to account for safety. 

The most complex aspect of the audit will be the analysis of the active role of texts in the 

provision of v i c h  safety- The team needs to gather every text related to an interchange and 

discover how the text-regulatory, admuiisn-ative, narrative, or argument-hes and organizes 

the practitioner to act in institutionally authorized ways. Over the course of the year that 1 

observed interchanges 1 began to develop a series of questions that helped focus my observation 

and interviews. I was looking for the text in action, not as an inert object to analyze in and of 

itself. Below are some of the questions that emerged fiom my readings of D. E. Smith's work as 

I began finding patterns in my own observations. 

At each interchange: 

"1 am referring here to a series of meetings we held to discuss the emerging notion of charging women who are 
battered and camot (or will not) keep their abuser out of the home with '%ilure to protect" and placing their chikiren 
in foster a re .  Child protection workers fiequently give a woman the choice of getting a protection order which 
excludes her abuser fiom the home or Iosing her children to foster care. The woman files for the protection order but 

the abuser violates the order and moves back home. If she doesn't cail the police to have him arrested, the social 
service department is forced to place the children in foster care. We have been proposing that the social worker go 
over to the home, witness him there, file charges against him for violation of a protection order, and have the court 
incarcerate hirn rather than implernent a de facto incarcerôtion of the children. This resource has never been 
institutionally available to workers. 



How does the production or use of texts at this interchange occur? 

What texts (policies, laws, mies, ordinances) regulate what occurs at this interchange? 

What administrative texts are used in this interchange? 

What reports, recommendati011~, or statements are used or produced at this 

interchange? 

What -es were used in the production or reading of texts at this interchange? 

Who is the intended reader of the text king produced or altered at this 

interc hange? 

How does the wornan become actionable in this interchange, and how does the man 

become actionable? 

For each text: 

How does this text influence what information about the case is fiitered out of the process? 

What information related to contextualizing the incident (safety) drops out because of the 

work of this text? 

How does this text act to create priorities? 

How does anticipating an intended reader shape the production of this text? 

How does this text organize the work of the practitioner? 

How does this text organize the writing and reading done here? 

How does the rnethod of production of this text influence the practitioner to make certain 

observables or pieces of information visible and others invisible? 

How does this text allow for the retention of idonnation on the pattern of abuse? On power 

differentials? On the woman's and man's social position? On the immediate danger? On 

the woman's perception of danger? 

This is not meant to be a complete list of considerations on the text but an example of the kinds 

of questions auditors need to have in their heads as they begin their observations. Most likely 

several members of a team will observe a particular interchange. Much of what is to be 

discovered will corne out of tearn meetings to discuss these interviews and observations. 



The Audit Objectives 

Finally, the team would work with policy &ers in the various agencies that participate in the 

processing of these cases to recommmd a comprehensive plan to reorganize work settings and 

processing procedures at each point of interchange to incorporate victim safety. 

The final report should explicate how victim safety was marpuiaiized at each interchange in the 

sequence of interchanges that constitute case processing and make recommendations for specific 

changes to centralize victirn safety. Many of these suggested changes will have corne directly 

fiom practitioners in the field. ki many cases they wiU be the best people to present these 

recommendations to policy makers. The audit team should see practitioners as CO-investigators 

in the process and subsequently as  colleagues in designing the changes. Using a participatory 

approach in designing the changes will simultaneously reduce resistance to change and develop 

on-site trainers on the new methods of case processing. 

These kinds of regirnes usually have two inter-related pieces of organization: a political 
apparatus and a bureaucracy. . . . The notion of a politico-administrative regime operates as 
a heuristic device for investigating empirically how d i n g  works, how the lives of people 
are regulated and govemed by institutiocs and individuals vested with authority (G. W. 
Smith, 1990, pp. 629-632). 

Using the strategy of conducting a safety audit will lead to an explication of how that regime 

works. As a CO-worker recently said at one of our staff meetings discussing how as a group we 

codd expand my research to a systematic audit of the Sixth JudiciaI District's criminal and civil 

court system, "This is really big, it's as big as when we first proposed that everybody sign 

policies fifieen years ago." 

1 have focused my analysis on the processing of a criminal court case and safety for battered 

women. However, the concept of ushg D. E. Smith's work to conduct an audit of institutions 

with a specific social change objective in mind can be applied in a varie9 of feminist and 

progressive projects. Using a sirnilar audit format, an investigator could look for the concrete 

practices that produce racidized policing or limit cancer patients' control over their medical care 



or compromise the safety and integrîty of high school students who report sexuai harassment. I 

use these examples because they are ai l  projects I have begun to work on with activists in other 

fields. This project has answered for me the question I posed in my introduction: What shodd 1 

do next? 
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APPENDIX A: TRANSCRIPT FROM RASMUSSON EARING 

(Thwsday) (January 1 1,1996) 

(Whereupon, the following proceedings were duly held in open court:) 
The Court: Let's go on record in the State against Kem Andrews matter. Rasmussen 

Hearing, as I undentand it, this afternoon. Now, there's no written motion in the file. What is 
the issue here? 

Ms. Parker: Your Honor, at the pre-triai conference in this matter, 1 had made 
a-motion to dismiss for lack of probable cause. Ms. Hewler asked to have a hearing where she 
couid bring in-1 thought it was Mn. Andrews but 1 see she also has the officers here. It's our 
position, essentially, based upon the repoa that there's no probable cause for assault in the fifth 
degree. 

The Court: Al1 nght. And you disagree with that, Ms. Hewler; and are you prepared to 
cal1 some witnesses or- 

Ms. Hewler: That's right, Your Honor. 
The Court: Al1 right. Proceed. 
Ms. Hewler: Thank you. Our first witness would be Cindy Andrews. 
The Court: Go ahead. 

TESTIMONY OF CINDY ANDREWS, 

Q m a t  I would like to do is go into that a little bit with you. At the time of this 
incident on January 1st' did you have an Order for Protection in place? 

A No, 1 did not. 
Q You've subsequently obtauied one, is that right? 
A Yes. 
Q Had you had any Order for Protection in place throughout the nine-year 

relationship, or at any time? 
Ms. Parker: Judge, I'm going to object to this line of questioning. It's irrelevant to this. 

The issue at hand is whether there's probable cause for the assault charge which occurred on 
January 1 st. 

Ms. Hewler: Your Honor, 1 expected that objection and the State's reasoning here is that 
the type of assault that we're talking about, as the Court will hear in the next few minutes, does 
not involve actual h m  being innicted. It involves physical confrontation but without actual 
h m .  And the theory-the section of the statute the State is proceeding under is Section 
609.224, subdivision 1, parenthesis (1), as well as (2), which indicates that it is a misdemeanor to 
commit an act with intent to cause fear in another of immediate bodily harm or death. The 
State's theory here is that Ms. Andrews was made to be afhid and her fear is based on the whole 
history of this relationship. That the history of the relationship is relevant to the determination of 
whether she was afÏaid on January 1st of 1995. 

The Court: 1'11 let it go for a while. You don't have to go on forever in detail with 
regard to pnor orders and the like. 

Ms. Hewler: Okay. 
Q (Ms. Hewler, continuing) Briefly, Ms. Andrews, can you tell us if you've had two 

prior Orders for Protection? 
A Yes, 1 have. 
Q When did you obtain the first order? 
A The first order was July of '89, and second order was the summer of '93. 



Has there been a history of physical violence in your relationship with Mr. 
Andrews? 
Yes, there has. 
And c m  you describe briefly for the Court the thne penod under which that has 
happened? 
Basically, throughout out whole mamage he's been angry and abusive towards me 
and towards other people, even people that he works with. 
Okay, and in your-the experiences that you had in the past with Mr. Andrews. 
was that on your mind as you were relating to him on J anuary 1, 1 995? 
Yes, like there's a pattern. The more that I try not to make him angry or talk with 
him and to work, you know, things the way he wants to work them, he gets more 
agitated and his anger just escaiates. 
Did you feel that was happening on this particular occasion? 
Yes, 1 did. 
What made you feel that way; what was happening? 
Just fÎom the time he waiked into the door and 1 could tell that he was aogry, and 
when I asked him to leave he refûsed; and he started pacing back and forth on the 
floor, and he started yelling. 
What was the yelling, do you remember? 
About his rights. He had a right to be in the home when 1 asked hirn to leave, and 
he had a nght to take the things that he was taking because they were his. 

(Two police officers testified here.) 
5-41 

Ms. Hewler: Your Honor, the State has no other witnesses. We'd ask our officers to 
wait . 

Ms. Parker: Your Honor, we're not putting any witnesses on. 
The Court: It's your motion; do you want to argue it? 
Ms. Parker: Yes, 1 do, Your Honor. 
Judge, my client was obviously arrested for assault in the fifùi degree, and I think the only 

testimony we have, really, is Ms. Andrews' testimony that she was &raid of him, Mr. Andrews. 
But if you consider what she then further testified about that-first of dl, she tried to block him 
down in the basement fkom taking property, and then he in nim goes up and calls 9 1 1. She 
follows him back up and then she disconnects the phone. While at one time she is saying she's 
afkaid of him and being afrad of being assaulted by him, she interferes with calling the law. 
People want law-enforcement to come if they were reaily afkid they were in harm or danger 
fiom another side. So i f s  our contention no assault took place based on the testimony provided 
here today that had occurred. There was no threats made to her. There was no physical injury 
made to her and that this matter should be dismissed. There is no probable cause for it. 

The Court: Ms. Hewler. 
Ms. Hewler: Your Honor, 1 would argue there is probable cause. The state clearly 

indicated that it is an assault to place someone in fear of immediate bodily ham. T h ' s  how 
we're proceeding here. Yes, there were no threats. Yes, there would be no injuries or you would 
be having been hearing about the today in Court. But there was definitely an assault. It occued 
because we saw the evidence of it when the officen go to the scene. It's incorrect that defense 
counsel argues that al1 we have is Ms. Andrews's testimony. That isn't m e .  We have two 
officers who have come in and said they saw the effects on her. They saw that she was shaken 
up. That she was scared. Officer Dixon said she was feamil. She was very scared. Officer 



Bronte described her as being upset and in tean. That she appeared thid.  That she appeared to 
be afhid of the Defendant. That substantiated what she has come into court and told the Court 
about. It was suggested that normal person wouldn't unplug the phone, but this isn't a normal 
situation. That's the whole point of this pa.cular  case. This is not a normal situation 
whatsoever. This is a situation where there bas been an extended history of violence. It's a 
situation that meant something far different. The actions of the Defendant is far different to Ms. 
Andrews than would be true in a, quote, "normal" unquote, situation of relationship. That in a 
normal relationship a push causing one to have a step back rnay be annoying. It may be rude. It 
may be any number of things, you know, intimidating probably. But in this situation with the 
history of what this woman has gone through has meant something far different. I believe she 
testified to that very clearly when she said she knew what his pattern were, what his habits were, 
and if he was angry that he wouldn't leave the home. That she sensed something worse was 

going to happen. At the most, everything put together, his anger towards her, his refusal to leave 
combined with the push, culminated in the push of hers. Certainly, although she was not 
physical harmed, she certainly was very anaid that something was going to happen to her and she 
testified to that clearly. This is what Subsection 1 of the statute is t a h g  about. She was placed 
in fear of immediate bodily harm. She wasn't afraid, necess~ly,  that something was going to 
happen a month later. It was going to be right then. 1 don't think it's hard to believe that a 
woman who has had two Orders for Protection in the pst nine years in a violent situation would 
be afiaid. Obviously, nothing had stopped her husband-and obviously, things were not better. 
She was thinkùig of the children not having to deal with the police coming to her home one more 
tirne. That doesn't mean there's lack of probable cause here. That means this is a woman who 
was used to dealing with a violent man. She knew what was likely to happen. Thankfully. 
because the officers were there to intervene it did not happen. 1 would ask the Court to fmd there 
is probable cause for an assadt charge. 

The Court: Wait a minute. We have to deal with it now or deal with it later. The State 
does not say it's against the law to place one in fear of bodily harm-1 don? have any qualms 
about the fact she was in fear of bodily h m .  The statute you' re tallcing about is an act done with 
intent to cause fear of bodily hann. So- 

Ms. Hewler: That's right. 
The Court: So your argument should not be related to her state of fear, which 1 don? 

question with the hstory, etcetera, but his intent with what he was doing. That's where the 
problem is. 

Ms. Hewler: Okay, the State argues that there was an intent to cause fear in Ms. 
Andrews of immediate bodily h m .  This is a man who has an underlying history of being 
violent in his relationship. A push nom him wodd mean something far different to his wife and 
[he] knew that. He knew that. He knew that he could make her &aid by pushing her. He knew 
that his voice-al1 of his actions because of what she has come to court to say-she knew how to 
read his signals. That was an intentional act on his part not to try to harm her. He didn't punch 
her. He didn't do the acts that he normally used in dealing with her. We're not talking about 
actual harm inflicted but that he actuaily caused fear in her. That's why I thought it important to 
descnbe the type of push that she experienced fiom him. It wasn't a push lik-kind of brushing 
somebody out of the way like-"Get out of my way. 1 want to get some things." It wasn't like 
that. She described that he had light bulb in one hand and it was his forearm that pushed her. 
That action in that context and the prior intentional acts had committed against her caused her to 
obtain two Orders for Protection. That is what continued to cause fear in her of immediate 
bodily h m .  And he did-he did achieve the result that he intended to achieve. 

The Court: Anythuig fiom this side of the table? 



Ms. Parker: Judge, it just isn't there. There isn't any evidence showing that his intent 
was to h m  her or even cause her to be afiaïd He was going down there to get some personal 
property. She blocks his way. She tumed around and called the police-probably his son called 
the police-but there are no verbal threats that he makes. No follow-through. You have 
her-claiming that there was a push but it's an insufficient basis for this matter to go to a jury 
trial. 

The Court: Well, al1 nght. I'rn fafniliar with this case-not this case but these 
peopleand 1 don't know how many hours we have in these proceedings at this particular point 
in time. This is a chaotic situation and 1 have no question that she was in fear. Now, I think the 
police did what they had to do under the circumsbnces. They were called to potential problems. 
But you're taiking about taking into consideration al1 the circumstances when you determine 
intent, and 1 tW you also have to take into consideration that she was blocking his path. I don? 
think that there is-you know, we're going to have to do this now or do it again. I don? think 
you'll be able to get it to a jury, to be fTank Ms. Hewler. I don? think there is enough to get it to 
a jury, and he would be saying the sarne old thing again. 1 don? like it, but I'm going to have to 
dismiss it for lack of probable cause. That is alI. 

(Proceedings concluded at 3 :3 5 p.m.) 
Ms. Hewler: Thank you, Yow Honor. 
Ms. Parker: Thank yo y Your Honor. 



IMMEDIATE INTERVENTION AND INITIAL INVESTIGATION: 
DISPATCHING SQUAD 

CAD - Cornputer Aided Dipatdi 
OFP - Order for Protection 
MOT - Mobile Data Terminal 
ICR - Initial Complaint Report 

Alt communication 
on dispatch saeen and 
squad MOT is simuitaneously 
received on terminais at police 
desk and patrol supenrisots 
desk. ICR and summary of 
information bewme the 
W t c h  report.' 

i Police d e s k  o%œr prints 
out watch reports at 
condusion of each shift. 1 

This figure depicts the first 5 minutes of a case. The woman's cal1 to 9- 1 - 1  is mediated by the 
dispatcher's intake screen. Although the call is taped, typically the only -en documentation 
of the call is a very brief summary of the communication between the dispatcher and the 
responding officer. The dispatcher's intake screen is designed to cenaalize the immediate safety 
of the responding officers and of the victim. The ongoing safety of the victim is not attended to 
in the information about the context of the violence and is not recorded and made a part of the 
permanent file. 



IMMEDIATE INTERVENTION AND INITIAL INVESTIGATION: 
POLICE RESPONSE TO DOMESTIC CALL AND DECISION TO 
ARREST 
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This figure depicts the second phase of a case. Responding officers assess the situation, keeping 
victim safety central through the use of the department domestic violence policy. The second 
box describes investigation of the incident. If  the suspect is anested, an advocate is called to 

provide follow-up advocacy to the victim. If  the suspect is not arrested, the victirns is given a 
card with the phone number of the shelter. 



APPENDIX B-3 : IMMEDIATE INTERVENTION AND INITIAL INVESTIGATION: 
BOOKZNG AND HOLDING SUSPECT 

Deputy retums inrnate to 
jail to arrange for release 
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When the responding officer delivers the suspect to the jailer, bookhg procedures remind the 
jailer to contact the wornen's sheiter and notifj them of the arrest. The shelter sends an on-cd1 
advocate to visit the victim at her home to offer information and support. I f  a victim requests, 
the jailer may put a "number blocker" on the jail telephones to prevent the suspect h m  
harassing her fiom jail. Release procedures require the jailer to notie a victim of the release of a 
suspect. 



APPENDOC B-4: IMMEDIATE INTERVENTION AND INITIAL INVESTIGATION: 
ARREST REPORT PREPARATION AND PROCESSING OF A 
MISDEMEANOR DOMESTIC ASSAULT 
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- county court. 

When dictating a report on the anest of the suspect, the officer uses the laminated card (Figure 
14) as a guide. Details about the incident are described and the risk factors that the offices noted 
at the scene are included in the report, which becomes a permanent record. The report is 
distributed to practitioners as shown above. 



IMMEDLATE INTERVENTION AND INITIAL INVESTIGATION: 
DETECTIVE BUREAU INVESTIGATION FOR GROSS 
MISDEMEANOR AND FELONY ASSAULT 
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This figure shows the process of the detective bureau in following up on a gross misdemeanor or 
felony case. Further information and evidence is gathered for better prosecution of a case rather 
than specifically for providing protection to the victim. The infonnation gathered becomes part 
of a permanent record and could alen practitioners to how dangerous the situation might be. 



SUBJECT DOMESP 
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APPENDIX D: ARREST REPORT 
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APPENDIX E: EXCERPT OF TRANSCRIPT FROM STATE OF MINNESOTA VS. 
BENJAMIN GEORGE BARNS, SENTENCING HEARING 

The Court: Mr. Barns? 
(Defendant came fonvard with Attorney Chris T. Holmes.) 
The Court: We'll go on record in the matter of State of Minnesota venus Benjamin 

George Barns. Mr. Barns is also present in court this moming together with his attorney, Mr. 
Holmes, for sentencing proceedings in connection with an earlier plea to a charge, Felony 
Assault, Assault in the Fifth Degree, a felony. The Court in this matter has received a Pre- 
Sentence Report fkom Mr. Pegg dated Febniary 1, 1995. 

Mr. Holmes, you received a copy of that? 
Mr. Holmes: 1 have, Your Honor. 
The Court: There are any disputes or corrections? 
Mr. Hoimes: There are none. We'll place nothing of a factuai nature in issue. 
The Court: Mr. Torez? 
Mr. Torez: Your Honor, we also accept the report as factually consistent with our 

information and the Guidelines Worksheet as accurate. With regard to the recornrnendation, we 
concur with the recommendation of Mr. Pegg in the report. 

The Court: Mr. Pegg, do you have any additions or corrections? 
Mr. Pegg: Nothing, Your Honor. 
The Court: Mr. Holmes, you wish to address the Court regarding disposition? 
Mr. Hohes: Well, I have to agree that the recommendations I thiink are fair. ïhey are 

consistent with the plea agreement in the case. I'm going to ask the Court to follow those 
recomrnendations. That's al1 that 1 have. 

The Court: Mr. Barns, anything that you wish to say? 
The Defendant: Yes, 1 haven't drank. I've been-since the incident, since I've been out 

of jail I've been going to AA, and-and spirituality, 1-he's kind of the man I see. It's a Native 
American, Ojibwa ways, spiriniality, I've been seeing him at least once a week and trying to get 
that back together. I've been doing pretty good. Carrie, the victim, would be here today, but her 
grandfather just passed away. Th& about it, 1 guess. 

The Court: The Court then at this time will formally accept Defendam's plea of Guilty 
as well as his wrinen Petition to plead such that the Defendant now stands before the Court 
adjudged and adjudicated Guilty of Assault in the Fifth Degree, a felony. As for a sentence, it is 
the judgment of the law and the sentence of this Court that the Defendant be comrnitted to the 
custody of the Commissioner of Corrections at Stillwater for a penod of one year and one day. 
Execution of that sentence will be stayed in favor of placing Defendant on probation for a period 
of NO years. Defendant will be ordered to serve 45 days, against which he will be given credit 
for 45 days previously served such that no additional Ume in confinement will now be imposed. 

Further, the Cou. will order as conditions of probation that the Defendant remain 
absolutely fiee from any use of alcohol or drugs other than that prescribed by a doctor ami that 
the Defendant, at his expense, be subject to m d o m  testing. The Court will M e r  order that 
arrangements be made for the Defendant ta complete a Rule 25 Assessment and to comply with 
or follow through with any treatment or recommendations coming out of that assessment; also 
that the Defendant be required to enroll in and complete an anger-control counseluig program. 
Mr. Pegg, 1 assume you have the DAIP Program in mind? 

Mr. Pegg: That is correct, Your Honor. 
The Court: The Court will M e r  order that the Defendant be obligated to pay the 



mandatory minimum fine plus criminal assessment and surcharge. And 1 beiieve the mandatory 
minimum fine in this matter is probably $1,000.00, not a hundred. 

Mr. Pegg: Weil, Your Honor, because of the assadt, they have the special assault 
statutes under there, and my understanding it was currently Assault in the Fifth Degree. The 
assaults is not 30 percent of the maximum. It was my understanding it was a fiat minimum. 

(Pause.) 

The Court: In any event, and in light of Defendants financial situation, the mandatory 
minimum fine in this matter will be reduced to $100.00 plus a $20.00 surcharge or assessment 
fee and $25.00 surcharge. 

Mr. Barns, that's going to corne then to a total of $ M . O O .  And if you need some time to 
pay that, you can make some arrangements with the Court Financial Officer and your Probation 
Officer. 

Mr. Torez, you have anythuig M e r ?  
Mr. Torez: Your Honor, just that I'd ask for, also the Court to impose the sentence on 

the Count II Obstructing Legal Process as recornmended there, that being a 90-day sentence 
stayed for one year of probation concurrent with the 0 t h  sentence. 

The Court: Mr. Holmes, you have any comment on that matter? 
iMr. Holmes: 1 think that was part of the plea agreement, Your Honor. 
The Court: On the charge of Obstructing Legal Process, the Court wiIl impose a 

sentence of 90 days in the County Jail; execution of that sentence stayed in favor of one year of 
probation, that year to be served concurrent with the fim year of Defendant's probation on the 
felony and on the same terms and conditions. 

Mr. Holmes: Thank you, Your Honor. 
Mr. Torez: Thank you, Your Honor 
The Court: niank yoq gentlemen. 
(Proceedings concluded at 9: 12 am.) 



APPENDIX F: TRANSCRIPT FROM STATE OF MARYI-AND VS. KENNETH L. 
PEACOCK, SENTENCING HEARING 

State of Maryland vs. Kenneth L. Peacock 
Case No.: 94- CR- 0943 
October 17,1994 
Reporter's Official Traiiscript of Proceedings (Sentenciog) 
Before the Honorable Robert E. Cahiil, Judge 
Appearances: 
On Behaif of the State: 

Michael DeHaven, Esquire 
On Behalf of the Defendant: 

David B. Irwin, Esquire 

Mr. DeHaven: Good moming, your Honor. For the record, your Honor, Michael 
DeHaven, Assistant State's Attorney for Baltimore County. We're here for disposition of 
State versus Kenneth Peacock, 94-CR-0943. 

Mr. Irwin: Good moming, your Honor. Mr. Peacock is here present in court. 
David B. liwin for the record here on behalf of Mr. Peacock. 

Just briefly, for the record, through totai chance, my lovely wife, Kendi Mather 
Irwin, is assigned to you, and I've t&ed to Mr. DeHaven, taked to my client, and in the 
normal course of business she wouldn't take down any of my cases. 

You have no problem with her being the court reporter today, do you, Ken? 
The Defendant: No. 
Mr. DeHaven: Certainly no objection on behalf of the State. 
The Court: Nor does the Court. 
Mt. Invin: We're ready. We're ready for sentencing. 
The Court: Let me state at the outset that 1 did have the oppomuiity to review Mr. 

Irwm's sentencing memorandum, pre-sentence memorandum, as well as letters which 
were forwarded under a cover letter of October 13. I've read al1 of those. I've reviewed 
my notes of the sentencing hearing. 

Were the guidelines previously submitted? 
Mr. Irwin: We have agreed they're three to eight years. I don't know if they7ve 

been submitted. 
The Court: That's what my notes indicated, it was three to eight. 
Mr. DeHaven: I would submit them. Actually 1'11 finish hem up. 
The Court: Go ahead, finish those. 1 had a note to that affect. 
And my notes also uidicate, of course, that the State's position in retum for the 

plea to the charge of manslaughter was that the Court impose a sentence within the 
guidelines. And all of that is reflected in the memorandum of the plea negotiations, signed 
by the defendant and counsel. And it appears for the record that as a result of those plea 
negotiations this was simply a one-count information; is that right? 

Mr. DeHaven: Yes, your Honor. The information charged fist degree murder. 
The Court: Charging first degree murder, but this is the plea IO the lesser included 

offense with that, correct? 
Mr. Irwin: That's correct. 
Mr. DeHaven: That's correct, your Honor. I'm submining the guidelines at this 



point, which do reflect that 
The C0ui.a: I'm saying that for the edification of my court clerk, who will ask me 

what count it is, and 1 never know. 1s there anything, Mr. DeHaven, that you wish to add 
at the outset? 

Mr. DeHaven: At the outset, or is the Couxt going to give me another opportunity 
after defense? I would prefer to have the defense go, and then the State will give its 
recommendation. Nothing M e r  at this point based on the defendant's mernorandum. 

The Court: Go ahead, Mr. Irwin. 
Mr. Irwin: The o d y  thing that Mr. DeHaven and 1 have discussed, that I'm sure 

he'll talk to the Court about, he and 1 have talked to Mary Lemon. Mary Lemon is Sandra 
Peacock's mother and would in essence be the input from the vicrim's family. 

The Court: I noted that 1 had nothing on tha. 
Mr. Irwin: And I7m sure Mt. DeHaven will cover that point for the Court. 
Your Honor knows that ML Peacock is thuty-six years old, no prior b m h  with the 

law. He has got a wondemil family, many of whom are here. Eugene Manifold, his 
employer, is here, whose letter you have read, Bruce Peacock and his wife, Michelle. 
Bruce is the twenty-year veteran, whose letter you've read, Mike Hertzog, his fiiend, 
whose letter you have read, Barbara Bauer, his fiancée, Bruce Peacock, Sr., the thirty-eight 
year employee of the Baltimore Gas and Electric Company, who is Kenny's father, who is 
here today witb his stepmother, who loves him dearly. You have read her letter, and Mr. 
Peacock, Sr's letter. His mom, Jane, is here today, and Lisa Stinson, a friend of the 
family. They're al1 here. 

A lot of times Iawyers Say, Boy, it would be nice to be a judge today. 1 wouidn't 
have to corne in and prepare, 1 could sit up there and be a referee have a nice parking place 
downstairs and al1 that. But I'm sure this is the one the-  

The Court: Except for the newest judge, who has to park against the wall. 
Mr. Irwin: Oh, good point. I see the Court of Special Appeals judge has to park 

across the Street. 
The Court: That's right. He is not happy about that at dl.  
Mr. Irwin: But at any rate, it goes without saying this is a time where nobody 

wants to sit in your [the judge's] chair up there. This is obviously the hardest job a judge 
ever has. 

You have got on the one hand a beautiful family, a kid who has worked his whole 
life. He marries a lady he is in love with, he has been married five years, and for the 
second time he h d s  her in this tragic situation [having sex with another man]. 

He 'tzas a fatal flaw. He is an alcoholic. I've had him evaluated. He has met a 
couple times with Nick Gianpietro, a certified alcohol evaluator. And based upon what 
happens today, it is obvious he has to be in some kind of program, whenever he is not 
incarcerated, if he is not incarcerated £kom the outset, or later on, he is going to need 
treatment for bat. It is a disease that runs in the family. 

And when you mix alcohol, emotion, the incredible emotion of the situation he 
found himself in, and firearms, a tragedy happens. And Saodra Peacock, for al1 her 
fragilities, it is a tragedy that she is deceased. 

From the one hand, the State obviously cries out for justice, we need jail time. He 
is a wonderful person, but we can't have a death, so jail tune is cenainly appropriate for 
them to recomrnend. 

It is certainly appropriate in o u .  situation with this beautiful family-the problem, 
he has got two brother that are police offices, and 1 would worry about his safety down 



there. Bruce is a twenty-year veteran, Brian is an eight-year veteran. Brian served in 
Desert Storm. Kenny didn't become a police officer mainly because he started working 
and getting a real paycheck ever since junior high school. He has worked every &y that 
he could his entire life, as you know. 

Work is his therapy. Since he was released after serving sixteen days in jail before 
he got out on bond, he has k e n  working every trip he could work. Mr. Manifold F s  

employer] took the trouble to come down fkom Pennsylvania, he is in the back, the 
gentleman in the tie and coat, he took the trouble to come down here. He needs him to 
work. You have seen lettea fiom his customers, he is nice and polite. 

What the heck, why are we here? Again, it is that incredible confluence of alcohol, 
fieanns and high emotion that shouldn't ever be put into the same equation. 

You know ail the facts of this case. You know everything. The one thing you 
don? know is that he keeps working hard to do his obligations. One of the things, Sandra 
because of her drinking, and she had a garnbling addiction to playing Keno at these bars. 
Everybody says Keno is a great thing, but she spent hundreds of dollars a day playing 
Keno, of his money, her money. They lefi a lease. They were at the fm where they 
were, afker they had left a lease in another apartment where he believed she had paid up 
the landlord, settled with the landlord. The landIord still is owed eleven hundred bucks. 
We had to work that out. He had been paying $1 00.00 a month just settle that. He didn't 
even know that that existed. We worked that out and went to rent court with him and 
worked that out. He has paid his lawyer bills slowly and on tirne. I'm fully paid. The 
landlord is being paid. He is just a tax-paying great member of society. 

But what do you do with him? My suggestion, your Honor, is of course 1 think 
that there is a rationale, and because of dl this, you could hang your hat on giving him 
probation, strict probation, alcohol treatment and al1 that. If you can't swallow that, which 
a lot of judges wouldn't have the courage to swallow in a situation like this, because of the 
loss of life, I would strenuously argue that it wouid be severe punishment for hUn to be 
locked up in the Baltimore County Detention Center for up to eighteen months, which is 
the longest you could give him, recomrnend work release, so he can pay his taxes, pay for 
his room and board, and be punished. Also comrnunity service, alcohol treatment. He 
would have-he would be locked up, his fkeedom would be lost, which would be 
important to him, a message wodd be sent to the comrnunity, if that's necessary in this 
case, which 1 honestly don't think it is, under this circumstance as a deterrent for a spousal 
infidelity, classic manslaughter case, 1 don't know that you can send a deterrent to 
somebody and make them think Mrice before they do something like this. 

But I understand what the Court-1' rn not the Court, 1 can't understand dl the 
pressures you have, but 1 cm guess at the pressures in a case like this. 1 would s~enuously 
argue for that as opposed to a sentence in the Department of Correction. 

And I'm not going to go on and on, when it is obvious what the points are here. 1 
would just say that 1 have taiked to Mary Lemon, and Mr. DeHaven was nice enough to 
share with me a little about what she said. She is a very religious lady. She prays for her 
daughter. If she were her, she would tell you about her daughter's fkilties and how nice 
Ken was to her son fiorn a prior marriage. That son wasn't living with here because she 
wasn't considered to be a mother that could handle a son, and the grandmother, Mary 
Lemon, is raising that boy down in Texas. But she would Say she understands his problem 
and sympathizes very much with Ken. She's a religious woman who does not believe that 
a life should be take as a result of this, even this homble situation, and that she prays for 
your Honor as well as Ken, and prays for Sandra, that d l  this will d l  come out right in the 



Lord's eyes. I hope it does. She has told me she has no animosity towards Ken I'm sure 
she wants to see justice done, whatever that is, and I'm sure she's going to be another one 
that passes that up to you, passes the buck up to you. But I just wanted to say for the 
record, she was very cordial to me, the defense attorney. 1 was amazed at how cordial and 
friendly. And she's just a fine lady. 

With I'U leave it to you. 'Thank Yo y your Honor. 
The Court: AU nght. Before 1 hear fiom the defendant, Mr. DeHaven? 
Mr. DeHaven: Thank you, your Honor. Your Honor, 1 did speak, as Mr. uwlli 

stated, to Mrs. Lemon this moming. Basically what she told me is that she has mixed 
feelings about this. 1 asked her quite some time ago, if she could, to articulate in a letter to 

you or to me how she feels about this case, and basically give her victirn impact statement 
so that the Court could be fully aware of what is going on. She couldn't [do] that. She 
told me she was thinking up until the moment 1 calied her this rnorning what to Say. And 
she indicated to me, again, she has mixed feelings. 

She indicated to me on one side, and I'm going to incorporate the State's argument 
of course dong with t h ,  but basically her feeling is the State's feeling as well, you[r] 
Honor. She indicated to me that on one hand she c m  see her daughter provoking the 
anger that it did, and causing the anger that later led to this incident. And as we talked al1 
dong about this case, 1 said, well that was the reason basically the State agreed to proceed 
on the manslaughter charge. The State believed that provocation was sufficient to proceed 
just on the manslaughter as opposed to the murder in this case. 

And she t&ed about the other aspect of her feelings, and that is what the State is 
going to argue to you today, that the defendant should be punished for his actions. The 
defendant had an opportunity to waik away that night. It is clear that the defendant 
decided to take matters hto his own hands, to pick up that gun, to pull the trigger, and 
eventuaily took the life of another person. Mrs. Lemon indicated to me she believes this 
Court should punish the defendant appropnately. 

The State believes that appropriately in this case means a sentence of incarceration 
within the guidelines. They are three to eight years, your Honor. As the Court notes fiom 
the guideline sheet, nothing has to do with the offender score. The defendant up until this 
point, his life, he has been an exemplary citizen. In fact, remains so even while out on bail 
awaiting sentencing today. The State does not believe that really he is going to be a threat 
to sociev when he gets out. 1 do believe this is an isolated incident. 

However, your Honor, the offense score-1 won't say mandate, because we're not 
anywhere near Federal Court-sug gests- 

The Court: You can Say it. it simply isn't. 
Mr. DeHaven: -suggests to this Court a sentence of incarceration between three 

and eight years. The State fully believes that based on the offense in this case, three to 
eight years incarceration in the Division of Correction is the appropriate sentence. 

With that, your Honor, I would submit to the Court. 
Mr. Irwin:  MY, now, as we discussed, you have a nght of what is called in the 

law allocation, which meam you can Say anythrng you want to Judge Cahill at this time 
before he passes sentence on you. Do you have anything to tell him? 

The Defendant: 1 would like to tell your Honor I'm very sorry about what 
happened. I can't change what has happened. 1 would like to continue working, and it 
helps me out mentally and everythuig. I'm just willing to accept whatsoever you will do 
for my actions. Tnat's al1 1 cm Say. 

Mr. Irwin: Than. you. 



The Court: You are blessed with a very supportive family. 
Mr. Invin is comct, that people who meet judges for the first t h e  fiequently, 

those not acquainted with the system, fkquentiy ask what is the most difficult thing that 
you have to do. The old saw is that it is decide custody, but that t d y  is not the most 
difficult thing that a judge is calleci upon to do. The most difficult thing that 1 have found 
is sentencing noncriminals as criminais. 

This case is very similar and equally tragic to the very difficult manslaughter by 
automobile cases that I've handled in the past year. The consequences are as tragic. 1 was 
called upon to sentence a young man who wMe driving under the influence killed his 
brother. 

I recently had to sentence a noncriminal citizen, a lady who had attended Christmas 
parties Iast December or a Christmas p q ,  overindulged and got on the ramp going the 
wrong way and killed her best fiiend, leaving two children that that lady was supporting. 

And previously I was called upon to sentence an individual, an employee of Xerox 
who had never had a b a h  with the law in fifteen yean and had had a prior ticket of some 
nature up in Pennsylvania, but whiie dnving home d e r  his wife had left him sometime 
before and having had too much to drink one night, he stnick and killed a ten-year-old 
child on a bike. 

Those are brutally difficult choices. This [trial of Kenneth Peacock] is 
nonetheless, it is equally as dficult. There is a distinction. The courtroom contains 
visitors only on one side, and so 1 get the benefit of in effect sentencing in anonymity. 1 
don't have Mothers Against D d  Drivers present. The chances are this case will not 
even be written up. There is a chance that it rnight because of the curent emphasis on 
spousal violence and that phenornenon is our society. 

This judicial conference, where al1 the judges of this state gather once again 
because the budget constraints allow it, for two years we had none, but that meets here in 
Towson a week fiom niursday, and upwards of 250 judges will be present. The sole topic 
for the two-&y meeting is domestic violence. I will ceaainly go with a great deal of 
current expenence, when 1 attend the conference. 

You could not fictionalized a more tragic circumstance than this. On the one hand 
there is real sympathy for the defendant and how he should have reacted to this temble 
situation. You ordinarily would not have such an explicitly facnial explanation for the 
circmtances, whereas here the third party was available to explain the circurnstances of 
the evening, which could only have made it wose had the defendant h w n  those facts. 

But the victim is nonetheless a vichm, and she is deceased. And her mother will 
never be the same. Nor will the defendant. Nor will his family. That, too, is tragic, but 
that7 s part of life. 

The guidelines4 understand the State's position, 1 don't quarrel with it. 1 think 
the State has been extremely fair in this case. 1 don't always Say that. But generally 1 do, 
and c e r t d y  this case is a case where the State has acted with great recognition of its 
responsibility to the individual, the decedent, the victim, and the public. It is easy to Say 

now that this is sirnply a manslaughter case, but that's what it is. 
Manslaughter is a serious offense, as the guidelines hdicate. Three to eight years 

for a first offender is a heavy sentence. And for those who have never had the misfortune 
of spending a day behind bars, they can't understand how heavy that is, because I Say 
we're dealing here with an individual who by his background is a noncriminal. He now is 
a criminal, unfortunateiy. Al1 the more difficult, his brothen are in law enforcement, and 
have had long, having seen the rest of the family, 1 would expect, distinguished careers in 



law enforcement, 
But what do we do with Kemeth Peacock? The two elements of sentencing, the 

cases tell us, are the individual, the deterrent aspect, the background of the individual, and 
punishment. 1 agree with Mt. Irwin, that just as in vehicular manslaughter cases, my 
sentences in the three cases I mentioned will not prevent other people fiom killing people 
with automobiles. 1 do thuik that the most recent case could have a great effect on the one 
where the poor unfortunaie middle-aged woman killed her girlfiiend after a Chrismias 
party. It might Save some lives this Christmas if she carries through with her agreement to 
allow that unfortunate incident to be used. 

But, generally speaking, 1 can't prevent the next vehicular homicide. But, dso, 1 
must take into account that Mothers Against Dnink Dnvers have accomplished a great 
deal in recent years to stop the whole of decçased people on the highways. Had they not 
been around in recent years, we might still be killing people at a much higher rate, and 
drivhg when we shouldn't be dnving. And 1 say we. 

But whether or not the sentence in this case will deter, I can't really say. 1 would 
hope that it does. But I cannot think of a circumstance whereby personal rage is 
uncontrollable greater than this for someone who is happily rnarried. And that is not mere 
lip service, it is a fact To be betxayed in your personal life when you are out working to 
support the spouse under the heightened circum~ta~lces of this case are almost 

unmanageable, 1 would think, even ifa person did not have alcohol as a contributing factor. 
1 guess Mr. Peacock's single greatest problem is this case is the alcohol, but it does 

require some kuid of sentence as a deterrent just as motor vehicle manslaughter by 
intoxication requires sentences. Judges simply can't Say, in spite of how excellent the 
person's background may be, that appearing before the Court is enough, because there are 
other people watching and listening. 

So 1 am forced to impose a sentence in this case in my mind, not forced by any 

guidelines, not forced by any third parties, but only because I think 1 m u t  do it to make 
the system honest. 1 have no question in my mind that no judge of this circuit and 
probably no judge of this -te will ever see Kenneth Peacock again. That's why 17m not 
overly concemed in light of his history since this event and what he has done awaiting 
sentencing, I'm not real concemed about probation, the ternis of probation, things of that 
nature. 1 think that will work itself out very quickly. 

But 1 cannot send a message, and it could be interpreted this way, that if even 
under the most extreme circumstances you have a personal disagreement with a farnily 
member, you can settle it the way this ultimately got settled. And 1 give the defendant the 
benefit of the doubt, the fact that this was not a contact wound, that it could well have 
been rage and accident. But alcohol and rage creates that kind of accident, the same as 
alcohol and driving an automobile create fatal accidents and fatal outcomes. 

So 1 can at least look to my past in sentencing those cases and try to make this 
make some sense with those cases. It has been made easier again by the State's m e s s  
with respect to the victirn's mother, and Mr. lrwin doing his job the same way. She is a 
very responsible lady, obviously. She has found her way to accept the system and trust 
that the person who has the difficult job of administering will do that job. This is not the 
case in vehicular homicide cases, I can tell you that. I sat either in this courtroom or the 
one next door for forty-five minutes alone [with] the victim's father in one of those cases. 

But Mary Lemon certainly has acted responsibly in this case. Perhaps it is her faith in God 
that made it easier for her to do that. 

So I must impose a sentence on Mr. Peacock. I had checked this morning to find 



out whether work release was available to a person who &ove out of state. I'rn told that it 
is. And I'rn impressed by ML Peacock's statement that he needs work release to get by 
mentally. Dr. Spodak in his report has simply said, and I know you heard this fkom Mr. 
Invui, Mr. Peacock, that you have an alcohol problem. 

The Defendant: Yes. 
The Court: And he put another psychiatrie label in there, which 17m not surprised 

at, because there are labels, but what he really has in an alcohol problern. Like some other 
people, it is easier said than done, but like some other people, you just have to stay away 
fiom alcohol, that's all. No more tragedies with no more alcohol. Yom thinkllig will be 
dear . 

But I must, as 1 said, impose a sentence as a deterrent and as somewhat of 
punishment for your, as the State put it, not wallcing away. I senously wonder how many 
h e d  men, married five years or four years would have the strength to waik away, but 
without inflicting some corporal punishment, whatever that punishment might be. 1 
shudder to think what 1 would do. I'm not known for having the quietest disposition. Had 
you done that, you probably would have seen this Court in a dinerent fashion, in a marital 
case. And that's extremely unforninate for you. But 1 sense by your actions that you will 
handle this. And I don? h o w  if you would handle or benefit or the public would benefit 
in any way by placing you within the Division of Correction. 

So the sentence of ihe Court is that 1 will impose, and 1 think 1 have to Say the fîrst 
part, a sentence of three years-because under any stretch of imagination these facts 
would be the minimum of the guidelines, and 1 don? see the necessity of having the 
classic something hanging over your head aspect of sentencing, it doesn't exist in this 
case-to the Division of Correction for three years, suspend al1 but the eighteen months to 
be served at the Baltimore County Detention Center. As 1 said, 1 already spoke to the 
major this moming. 1 recommend work release hed ia te ly .  1 also will recommend, but 
leaving to the professionals the time for it, home detention, when the authorities deem ii 
appropriate. That is generally speaking up to the people who do a very good job of 
ninning the work release program. It is not going to be pleasant, 1 can assure you of that. 
They're sleeping on the floon in the work release facility. We simply don't have any beds 
out here nght now. But you will have to be very, very strong and get it behind you as 
quickly as possible. 

Upon his conclusion of eighteen months or that portion of it, I'rn going to place 
Mr. Peacock on probation for a period of one year. And the sole purpose of that probation 
in this case, because I think the family will remain as supportive as they have been, the 
sole purpose of that is to have someone looking over him with respect to alcohol in that 
fust year of release. You will have to abstain fiom alcohol during that period of time. 
You will have to be evaluated. And because your job is not the best type of job to have if 
you have an alcohol problem, and 1 know that fiom experience, seeing, in cases that I've 
handled, during the one year of supervised probation, you will have to submit random 
urinaiysis, and participate in an Alcoholics Anonymous program to be with the assistance 
of TASC. If at al1 possible, 1 am also going to, as a condition of probation, require that the 
defendant not participate in the domestic violence program, but that he render assistance 
to domestic violence programs in existence in the form of fi@ hours of comrnunity 
service, which could be spent allowing his dreadfid and tragic experience to be used as an 
example that would help othen. But 1 do require that that fifty houn be spent in that very 
Iimited fashion. 

1 didn't check, Mr. Invin. Has Mr. Peacock spent any time? 



Mr. Invin: Sixteen days, your Honor. Febmary 9 through Febniary 24. The 24th 
was the day you got out? 

The Defendant: Yes. 
The Court: Al1 right The eigbteen months to begin sixteen days ago, or the date 

of beginning, so he will receive fidl credit for the time of incarceration. And as 1 said, it 
will be spent at the Baltimore County Detention Center. 

During the period of probation, because you already-you have wnducted younelf 
as a responsible citizen pending the disposition in this case, I'm going to also require that 
you pay the supe~sory  fee of $25 per month. Had you been a ne'er-do-well, 1 might not 
have done th, but that's appropriate under the facts in this case. And you will pay the 
costs of this proceeding, either during the period of work release or during the period of 
probation. 

Mr. Irwin: Your Honor, thank you very much for your thoughtful sentence. 1 will 
advise my client. 

Ken, technicaily you have certain rights now. You have thxty days to file a 
petition with the Court of Special Appeals, as we explained at the time of the guilty. . . 
plea. You don't have an automatic right to appeal. You have very lirnited rights and it is 
basically not a worthwhile process, but 1 have to advise you you have thirty days to file it. 

Because you have a three-year suspended sentence, you have thirty days to file for 
a three-judge panel, which Judge Cahill would not be a rnember. They could increase the 
sentence, leave it the same, or reduce the sentence. After hearing the facts, 1 strongly 
advise against doing this, because 1 think this is the most merciful sentence a judge could 
fashion for you. 

I also have to tell you we have ninety days to file for this judge to reconsider this 
already merciful sentence, and we'll talk about that. 

1 would Iike to also Say on the record 1 appreciate the State's seeking justice in r h i s  
case. 

Mr. DeHaven: Your Honor, one more thing to clear up as well. Should the 
defendant violate a condition of work release, would the Court consider that a revocation 
of probation and that the defendant would serve the three years in the Division of 
Correction? 

The Court: 1 know that you office has been asking us to do this, and I frankly am 
confused by it. So 1 guess 1'11 do what 1 did the last t h e  and Say no. I certainly would 
consider the circumstances of what happens at the âime. But the mere fact of saying now 
that violation of work release, which could be being late, could result in that, 1 simply 
can't do it. 1 have to deal with diuigs as they occur, so I will not require that. But it 
happens any ways, if it happens. 

Mr. DeHaven: Right. 
Mr. Irwin: Thank you, your Honor. 
The Court: Thank you, gentlemen. 
Mr. Invin: Does the system work now that he goes with the sheriff immediately? 

I had told him to be ready for that. 
The Court: Yes. Because I think work release can be available so quickly. 
Mr. Irwin: Fine. That's fine. We would rather get moving on it. Thank you. 
Mr. DeHaven: May 1 be excused, your Honor? 
The Court: Yes. Thank you, Mr. DeHaven. 

**** 



AIPPENDTX G: PRESENTENCE INVESTIGATION FORM 
Misdemeanor 

ARROWHEAD REGIONAL CORRECTIONS PRE-SENTENCE INVESTIGATION 
CLIENT LEVEL: Max Med Min Admui THEHONOMLE 
OFFENSE DATE: SENTENCMG DATE: 
CASE NO.: CHARGE: 
CASE NO. : CHARGE: 
CASE NO.: CHARGE: 
ARRESTING AGENCES: AGENT: 
ACCOMPLICES: 

Place of birtfi: 
Name: DOB: / / Age : 
AKA: 

Address: City: State: Zip Code: 
Phone: S.S.#: / 1 DL #: 

How long at this address? Previous Addresses: Sex: O M D F 
Race: Hair Color: Eyes: Hg: Wgt: 
Marital Status: O Single O Married O Separated 13 Divorced 
Spouse: DOB: / / Ex-spouse (if relevant): 
Names and ages of children: 

Employed: Yes- No Where employed: 
Hours per week: Amount earned: Job title: 
Other sources of income: Amount: 
Education: Highest Grade completed: S pecialized Training: 
Military: Branch ln date Out date Type Discharge 

Family : Father/Stepfàther: Phone 

Address : City State Zip 
Mother/Steprnother: Phone 
Address: City State Zip 

-- 1 Victirn 1: Name: Phone: 1 Amount: I 

CASE DISPOSITION: 

1 iîdcùess: City: State Zi p l 

RESTITUTION 

Insurance Co: Address: 

Total Amount: 

Policy #: 

Amount : 

1 Victirn II: Name: 1 Amount 1 
City State Zip 

Insurance Co: Address: Policy f: 
Amount: 

VICTIM INFORMATION: Name: Phone: 



Address: Ch: State Ziu 
Victh comments: 

- 

LEGAL STATUS 

Are you or hôve you ever been on probation or parole? Yes No If yes, when? 
ProbationParole Officer. City/State 

Other charges pending? Wanted on a warrant? 

PEWSICAL AND MENTAL HEALTH 

Physical Condition: 
Psychologicai or psychiatric care: Meds : Dactor: 
How much do you spend gambling: GambIing treatment? Yes - No - When: 
AlcohoVDnig usage: Treatment: When: 
Victim of incest, domestic violence, or sexuai assault? 
Ever thought of or attempted suicide? 

DEFENDANT'S STATEMENT AND ATTITUDE: 

PRIOR RECORD 

1 OFFENSE 1 DAfE 1 PLACE 1 DISPOSITION 

ADDITIONAL INFORMATION: 

RECOMMENDATION: 

Title 

Arrowhead Regional Corrections, Probation Dept. 

100 N. 5th Avenue West, Room 3 19 

Duluth, MN 55802 



APPENDIX H: PROBATION AGREEMENT 

ARROWHEAJI REGIONAL CORRECTIONS 
SL Louis County 

PROBATION AGREEMENT 

On the - day of , 19- you appead bcfore the Honorable , Judge of District 
court, County for the offenst(s) of and werc sentcnced as follows: 

SKW (60) DAYS M THE C O W  JAiL; TUiIE STAYED FOR ONE ( 1 )  YEAR SUPERVISED PROBATION. 

1. GENEM. C O ~ ï ï i O N S  
1. 1 will obey ail Statc and F e d d  Iaws and I o d  ordinances. 
2. 1 will report IO my Probation Officer as dirccted: 
3. 1 will obtain permission h m  my Probation Officcr beforc lcaving the State. 

4. 1 will change midence or employment without prior approval of my Probation Officer. 
5. 1 will immediately notiS, my Probation Officer if I am arrested for any reason. 
6.  1 will cooperate with and be truthfiil with my Probation Officer in ail matters. 
7. 1 wiIl comply with any additionai nquirtmmts imposed by the Probation Officer. 
8. 1 will use drugs or aicohoi uiiless prrscribed for me by a physician. 
9. 1 will submit to any q u e s t  for drug/alcohol testing at rny own expense. 
10. 1 will compiy with al1 institution/program rules. 

II. SPECIAL CONDITIONS 
1 will abide by the following special conditions set forth in my sentence: 
1. F N E  & FEES WAIVED. 
2. ENTER & COMPLETE THE DOMESTIC ABUSE INTERVENTION PROJECT, COhTACT IY OR 

DON AT 722-2781 WiTHIN FIVE (5) WORKING DAYS FOR A.N A P P O ~ h T .  
3. NO SAME OR SIMiLAR iNCIDENTS. 

III. ARhl REGUI .ATION 

1 undemand that under the Fedcraî Gun Control Act, any person who has been convicted as a feIon cannot 
lawfii!ly own, use or possess a firearm until the conviction is expunged. set aside. pardoned, and until 
permission is gantcd by the Depamnent of Atcohol, Tobacco and Firearrns. 

IV. CIVL DIsABrLrrY 
M e r (  a penon is convicted of a felony either by plea of guilty or verdict, or placed under supervision on a 
Stay of Adjudication, certain civil rights are immediately lost. Rights Ion include: 
1. The ri@ to nui for or hold public oficc. 
2. The right to vote. 
3. Thc right to serve on a jury. 

V. WAIVER OF EXTRADITION 
1 do hercby waive extradition to the State of Minnesota fiom any jurisdiction in or outside the United States 
wherc 1 may be found. 

1 fully understand this probation agreement. 1 undentand that if i am aHeged to be in violation of any of the above conditions. a 
Haring may be held to detemine if my probation will be rcvoked. If the court fin& that 1 am in violation of the conditions it 
has the authority to restructure my probation or incarcerate me. 

1 accept the privilege of being on probation and wili comply with ail these conditions. 1 have read and/or have had read to me the 
above conditions and fulIy uderstand them and have rtceived a copy. 

Date: 

Probationer: 

AF-O 1 1 -8195 



PROBATION OFFICER RECOMMENDATION FORM 

PROBATTON OFFICEP ACTION OMisd. nG.M. OFelonv 
- Advise victim in writing of disposition of case 
- Refer victim to advocacy program 
- Warn victim of dangerousness 
- uùtiate or participate in Emergency Response Team to mategize md provide cornmunity 

protection 

Oflender Accountabr t itv Meas 
- .  

m s  
Recom- 
mended 
- No. days served 
- Serve time in addition to prabation, No- ciays 

- No. days stayed 
- Mesaba Work Release Program, No. days 
- months probation 
- Contact with P. O., Frequency 
- Type of contact with P . O .  in person - by telephone - autornated 

probation reporting service 
- Random urinalysis 
- FindCommunity service, Amount 
- Sentence to service (manuai labor) additional consequence 
- Aîtend VioIence impact Panel 

Victirn Safetv Measurements 
Recom- 
mended 
- No contact with victim 
- Cannot be at victim's residence 
- Assessrnent for visitation arrangements 
- Electronic monitoring if separated, Type 
- Removal of weapons 
- Cornpliance with Order for Protection 
- Additional restrictions 

Offender Rehabilitation 
Recom- 
mended 
- DAIP program for offender 
- CD assessment/treatment/abstinence 
- Parent groups 
- Psychiatrie evaluation 
- individuai counseling 
- Take medications if necessary 
- Other recommendations 

Additional Comrnents: 
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