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ARTICLE 

SAN FRANCISCO BAY 

CONSERVATION AND 

DEVELOPMENT COMMISSION: 

CHALLENGE AND RESPONSE 

AFTER 30 YEARS 

BY JONATHAN SMITH* AND ALAN PENDLETON** 

I. INTRODUCTION 

San Francisco Bar is a public resource of incomparable 
beauty and environmental importance. First discovered by 

* Jonathan Smith is a staff counsel at the San Francisco Bay Conservation and 
Development Commission, where he has worked since 1980. He graduated in 1966 
from Williams College with a B.A. in American Civilization, in 1973 from Hastings 
College of the Law with a J.D., and in 1976 from the National Law Center, George 

Washington University, with an L.L.M. in Environmental Law with highest honors. 
The opinions in this article are those of the authors and do not represent the views of 
the entire Bay Conservation and Development Commission. 

** Alan Pendleton is the former executive director of the San Francisco Bay Con
servation and Development Commission. 

1. San Francisco Bay is more properly described as an estuary rather than as a 

bay. An estuary is an area where fresh water from the land mixes with salt water from 
the ocean. An estuary is an area of great biological productivity and resource value. In 
the case of San Francisco Bay, both the Sacramento and the San Joaquin Rivers meet 
in an area known as "the Delta," which is located immediately east of greater San 

Francisco Bay and consists of a large area of islands and sloughs through which the 
fresh water from the two rivers flows into th~ Bay and eventually into the Pacific 
Ocean. 
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Gaspar de Portola in 1769, the Bal historically included ex
tensive tidal marshes, mudflats, and open water, and sup
ported extensive populations of fish, shellfish, birds, seals, and 

other fauna and flora.3 However, beginning with the explosive 
growth associated with the California gold rush in 1848 and 
continuing up to the present, human development has trans
formed the Bay Area into the fourth largest metropolitan re
gion in the United States. As part of its transformation, large 
amounts of Bay tidal marsh and lesser amounts of mudflat and 
intertidal and subtidal habitat were diked and either filled to 
create upland, converted into salt ponds, or otherwise altered 

from their natural characteristics.4 This process accelerated in 
the late 1950's and the early 1960's. By the early 1960's, de
velopers were reclaiming approximately 2,400 acres of Bay 
each year, and several very significant reclamation projects 
were being proposed for Bay property in Berkeley and 

Emeryville and from South San Francisco south to San Mateo.5 

In the late 1950's, the U. S. Army Corps of Engineers sum
marized and documented the historical loss of Bay habitat, the 
physical and economic factors that encouraged this process, 

and the accelerating rate of this process.6 In response, Kath-

2. San Francisco Bay actually refers to a series of smaller inter connected bays 
that consist of southern San Francisco Bay, central San Francisco Bay, San Pablo Bay, 
the Carquinez Strait, and Suisun Bay. Combined, they are approximately fIfty miles 
long and vary from one to twelve miles in width. 

3. Various status and trends reports have been prepared for the U.S. Environ
mental Protection Agency's San Francisco Estuary Project on various subjects, includ
ing aquatic resources, pollutants, land use and population, wetlands and related habi
tats, wildlife, and dredging and waterway modification, published in 1991 and 1992. 
The San Francisco Estuary Institute in Albany, California has also produced the San 
Francisco Estuary EcoAtlas, which graphically illustrates historic and current loca
tions of various Bay habitats, such as tidal wetlands, mudflats, and salt ponds. 

4. See San Francisco Estuary Project, State of the Estuary 1992-1997; San Fran

cisco Estuary Project, Status and Trends Report on Wetlands and Related Habitats 
(Dec. 1991). 

5. See RICE ODELL, THE SAVING OF SAN FRANCISCO BAY 5-10,14-17 (1972); MEL 
SCO'IT, THE FUTURE OF SAN FRANCISCO BAY 24-40 (Sept. 1963); HAROLD GILLIAM, 

BETWEEN THE DEVIL AND THE DEEP BLUE BAY: THE STRUGGLE TO SAVE SAN FRANCISCO 
BAY 82-92 (1969); Daniel U. Smith, Comment, San Francisco Bay: Regional Regulation 
For Its Protection and Development, 55 CAL. L. REV. 728, 728-34 (Aug. 1967). See gen
erally U.S. DEP'T OF COMMERCE, FUTURE DEVELOPMENT OF THE SAN FRANCISCO BAY 
AREA 1960-2020 (1959) (on file with author). 

6. See FUTURE DEVELOPMENT OF THE SAN FRANCISCO BAY AREA, supra note 5. 
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erine Kerr, Esther Gulick, and Sylvia McLaughlin, wives of the 
President and two professors at the University of California, 
Berkeley, joined with other local environmental leaders to form 
the Save San Francisco Bay Association ("Save the Bay"). Save 
the Bay and other concerned citizens and groups successfully 
lobbied the California State Legislature into creating the San 
Francisco Bay Conservation and Development Commission 
("BCDC") to reverse this trend. BCDC developed a general 
plan for San Francisco Bay, known as The San Francisco Bay 

Plan ("Bay Plan"), and assumed permit authority over devel
opment projects in the Bay or along its shoreline. Over the next 
20 years, BCDC eliminated uncoordinated and haphazard Bay 
filling, provided an important regional forum for protecting 
Bay-related resources, substantially increased public access to 
and along the San Francisco Bay shoreline, and allowed appro
priate Bay shoreline development. During this period, BCDC 
also enjoyed great public support and served as a model for 

subsequent coastal zone land use regulatory agencies.' 

However, starting in the mid 1980's and moving into the 
1990's, public attitudes toward government in general and land 
use regulation in particular have undergone significant 
changes. Moreover, a series of specific environmental and land 
use problems have arisen in the Bay Area that have proven 
and continue to prove more complex and intractable. Ques
tions concerning dredging and the disposal of dredged materi
als, waterfront planning, resource protection, transportation 
planning, governmental efficiency, endangered species, the effi
cient use of limited financial resources, appropriate environ
mental tradeoff's, and the interplay among all of these issues 
have moved to the forefront. Debate has become more rancor
ous, and resolution and compromise often are elusive. 

BCDC has not been immune from these trends. In 1995, 
State Senator Milton Marks of San Francisco and then Califor
nia Governor Pete Wilson attempted to eliminate BCnC. Al
though these attempts failed, they caused substantial reexami-

7. See, e.g., California Coastal Act, CAL. PuB. RES. CODE §§ 30000-30900 (West 
1996) (creating the California Coastal Commission). 
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nation and reevaluation of BCDC's goals and procedures both 
within and without and have resulted in both substantive and 
procedural changes at BCDC. What these changes and the con
tinuing impact of these forces portend for BCDC in the next 20 
years remains uncertain. As BCDC moves into the twenty-first 
century as a mature agency, public support is now spread more 
thinly over a large variety of different issues and concerns. 
Governmental agencies, landowners, development interests, 
environmental public interest groups, and concerned citizens 
continue to debate the appropriate goal of regional government 
and the nature and degree of land use and environmental 
regulation. The stakes are high: how best to protect San Fran
cisco Bay while promoti.ng appropriate shoreline development. 

Part II of this article will summarize BCDC's origins, juris
diction, major responsibilities, and composition. Part III will 
examine BCDC's history and successes over its first twenty to 
twenty-five years of existence. Part IV will examine the at
tempts to eliminate BCDC. Part V will examine and analyze in 
detail several different BCDC responses to the attempt to 
eliminate it. Finally, Part VI will conclude by analyzing the 
changes that have occurred at BCDC in the last five years and 
the relationship of these changes to the continuing debate over 
regional government in the Bay Area and the future protection 
of San Francisco Bay. 

II. BCDC ORIGINS, JURISDICTION, AUTHORITY, MAJOR 
RESPONSIBILITIES, AND COMPOSITION 

A. BCDC's ORIGIN 

Large segments of the land underlying San Francisco Bay 

are privately owned8 and relatively shallow.9 In the late 19th 
century, property owners diked off large portions of the Bay to 
create farmland, salt ponds, and duck clubs. In the 20th cen
tury, landowners and developers placed large amounts of fill in 

8. See SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION, SAN 
FRANCISCO BAY PLAN 2, Part I, Summary, Conclusion 6b (on file with author). 

9. See id. at 2, Conclusion 6a. 
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the Bay that resulted in dramatic reductions of the Bay's inter
tidal mudflats and marshlands and, to a lesser extent, to the 
Bay's open water areas. Although some Bay lands fell within 
local governmental land use control, few local governments 
protected these areas. Most local governments and landowners 
looked on these lands as more appropriate for expansion and 

development. lO Prior to 1980, lands sold by the State Board of 

Tidelands Commissionersll into private ownership in the nine
teenth century were free of the public trust and therefore un

protected under state law.12 By the early 1960's, developers 
and landowners were filling approximately 2,400 acres of Bay 

each year, 13 and several massive new fill projects were being 
planned. 14 

The continuous filling of San Francisco Bay caught the at
tention of many influential Bay Area citizens and of the 

media.15 In the early 1960's, concerned citizens16 joined with 
other local environmental leaders and groups to form the Save 
San Francisco Bay Association. The Association in turn lob
bied the State Legislature very extensively to create a perma
nent land use agency to protect Bay resources and assure ac
cess to its shores. The Legislature responded positively to the 
Association's efforts by creating BCnC as a temporary agency 
charged with studying and developing a comprehensive plan 

10. See ODELL, supra note 5, at 15-17; see GILLIAM, supra note 5, at 31-49; Janine 

M. Dolezel & Bruce N. Warren, Note, Saving San Francisco Bay: A Case Study in En· 
vironmental Legislation, 23 STAN. L. REV. 349, 355-58 (1971). 

11. See SCOTf', supra note 5, at 5-11. 
12. See City of Berkeley v. Superior Court, 606 P. 2d 362, 370 (Cal. 1980). See 

CAL. CONST. Art. X §§ 2, 3. Prior to the 1960's, the public trust was the primary legal 
doctrine protecting water-covered lands in the State. See COASTAL STATES OR

GANIZATION, PuTTING THE PuBLIC TRUST DOCTRINE To WORK, THE APPLICATION OF 
THE PuBLIC TRUST DOCTRINE To THE MANAGEMENT OF LANDS, WATER, AND LIVING 
RESOURCES OF THE COASTAL STATES (Second Ed., June 1997). 

13. See ODELL, supra note 5. 
14. See m. 
15. See id. at 26; see GILLIAM, supra note 5, at 97-98. 

16. The three leaders of this movement were Katherine Kerr, the wife of the then 
President of the University of California at Berkeley, Esther Gulick, the wife of a pro

fessor at the University of California at Berkeley, and Sylvia McLaughlin, the wife of a 
member of the University of California Board of Regents_ For their leadership roles in 
this movement, they have received numerous awards and substantial recognition, all 
justly deserved. 
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for San Francisco Bay and given temporary permit authority 
over the placement of fill in the Bay. After four years prepar
ing various reports concerning a very wide variety of Bay

related subjects,17 holding numerous public hearings, and 
drafting The San Francisco Bay Plan~ BCDC submitted the 
plan to the State Legislature. In 1969, the Legislature enacted 

new legislation18 implementing most of the Bay Plan's recom
mendations and making BCDC a permanent land use planning 
and regulatory agency. 

B. BCDC's JURISDICTION 

BCDC state permit authority derives from the McAteer

Petris Act19 and the Suisun Marsh Preservation Act.20 Under 
the McAteer-Petris Act, BCDC has permit jurisdiction over San 
Francisco Bay proper,21 a strip of land extending inland for 100 
feet from the upland edge of San Francisco Bay, known as the 
shoreline band,22 salt ponds23 and managed wetlands,24 and 

17. For example, the subjects studied include tidal movement, sedimentation, 

pollution, fIsh and wildlife, marshes and mudflats, flood control, appearance and de
sign, ports, airports, waterfront industry, refuse disposal, ownership, powers, and gov

ernment. See SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION, 
SAN FRANCISCO BAY PLAN SUPPLEMENT (Jan. 1969) (executive summaries of the vari

ous reports). 

18. See Stats. 1969 ch. 713, § 14, p. 1406, codifIed at CAL. GoV'T CODE §§ 66650-
66661 (West 1996). 

19. CAL. GoV'T CODE §§ 66600 - 66684 (West 1996). 

20. CAL. PuB. RES. CODE §§ 29000 - 29612 (West 1996). 
21. See CAL. GoV'T CODE § 66610(a) and CAL. CODE REGS. Tit. 14 § 10121 (1997). 

The San Francisco Bay Conservation and Development Commission dermed its permit 

jurisdiction over San Francisco Bay as extending to any land that had been touched at 

any stage of the tide since Sept. 17, 1965, but a California Court of Appeal decision in 
the mid 1990's limited the San Francisco Bay Conservation and Development Commis

sion's Bay and certain waterways jurisdictions to the mean high tide line in areas that 

do not contain tidal marsh and up to five feet above mean sea level in areas of tidal 

marsh. See Littoral Development Co. v. San Francisco Bay Conservation Development 

Commission, 33 Cal. App. 4th 211 (1995). 
22. See CAL. GoV'T CODE § 66610(b) (West 1996). 

23. See CAL. GoV'T CODE § 66610(c) (West 1996) (derming salt ponds as "all areas 

which have been diked off from the bay and have been used during the three years 

immediately preceding the effective date of the amendment of this section ... for the 

solar evaporation of bay water in the course of salt production."). 

24. See CAL. GoV'T CODE § 66610(d) (West 1996) (derming a managed wetland as 

"consisting of all areas which have been diked off from the bay and have been main

tained during the three years immediately preceding the effective date of the amend

ment of this section ... as a duck hunting preserve, game refuge, or for agriculture."). 
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1998] BCDC AFTER 30 YEARS 275 

certain named tributaries that flow into the Bay listed in the 

Act, known as certain waterways.25 In addition, BCDC's juris
diction under the McAteer-Petris Act originally embraced most 

of the Suisun Marsh26 - the largest contiguous wetland re
maining in California - as managed wetlands. However, both 
the McAteer-Petris Act and the Bay Plan encourage certain 
kinds of "water-oriented" development, some of which were 
considered inappropriate for the Marsh. Therefore, in 1974, 

the Legislature enacted legislation requiring the Commission 
to prepare a comprehensive plan to preserve the Marsh. After 
BCnC submitted the draft Suisun Marsh Protection Plan 
("Marsh Plan") to the Legislature, the Legislature enacted the 

Suisun Marsh Preservation Act of 1977 ("the Marsh Act,,).27 

The Marsh Act provides BCDC with special permit and en
forcement responsibilities for the Marsh and required BCDC to 
prepare a map delineating the primary and secondary man
agement areas of the Marsh. This map now defines Marsh ju
risdiction within which marsh development permits . 

• 

C. BCnC's AUTHORITY AND MAJOR RESPONSIBILITIES 

Bcnc has three major areas of authority and responsibility. 
First, BCnC has an on-going planning function that includes a 
responsibility to study the San Francisco Bay and to amend the 

San Francisco Bay Plan as needed.28 BCnC's planning func
tion also extends to developing and adopting special area plans 

as appropriate,29 amending the Suisun Marsh Protection Plan30 

as needed, reviewing local amendments to the Suisun Marsh 

25. See CAL. GoV'T CODE § 66610(e) (West 1996). 

26. See CAL. GoV'T CODE § 6661O(d) (West 1996); see ANTHONY ARNOLD, SUISON 
MARSH HISTORY HUNTING AND SAVING A WETLAND (1996) for a wonderful anecdotal 
history of the marsh and its many duck clubs. 

27. See CAL. PUB. RES. CODE §§ 29000-29612 (West 1996). 

28. See CAL. GoV'T CODE §§ 66603, 66630, 66651, and 66652 (West 1996) and CAL. 
CODE REGS. Tit. 14 §§ 11000 -11020 (1997). 

29. See CAL. GoV'T CODE § 66651 and CAL. CODE REGS. Tit. 14 §§ 11000 -11103 
(West 1998). For example, The San Francisco Bay Conservation and Development 
Commission has adopted special area plans that cover a part of the San Francisco 
waterfront, the south Richmond shoreline, the Benicia waterfront, and Richardson 
Bay. 

30. See CAL. PUB. RES. CODE § 29202 (West 1998). 
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Local Protection Program,31 and amending the BCDC Seaport 

Plan32 as needed. BCDC's planning function also includes re

viewing and amending its priority use areas as needed. 33 

Second, BCDC has permanent permit authority under both 

the McAteer-Petris Act and the Marsh Act.34 The McAteer
Petris Act provides that the placement of fill, the extraction of 
materials worth more than $20, or any substantial change in 

use in any land, water, or structure requires a BCDC permit.35 

BCDC cannot approve a project unless it is consistent with all 
applicable policies of the McAteer-Petris Act and the Bay 

Plan36 or unless it is otherwise necessary to the health, safety, 

or welfare of the entire Bay Area.37 

Major McAteer-Petris Act policies that apply to the place
ment of fill in the Bay include the requirement that the public 
benefits of the proposed fill clearly exceed the public 

detriment,38 that the fill be for a water-oriented use,39 that no 

alternative upland location exist for the proposed fill,4o and 

that the fill be the minimum amount necessary.41 In addition, 
the Bay Plan contains potentially applicable policies regarding 
marshes and mudflats, fish and wildlife, and other similar 

31. See CAL. PuB. RES. CODE §§ 29400-29424 (West 1998). 

32. See CAL. GoV'T CODE § 66652. The Seaport Plan is a component of the San 

Francisco Bay Plan. 
33. See CAL. GoV'T CODE §§ 66602 and 66611 (West 1998) and Commission Reso

lution No. 16. A priority use area is a segment of the upland immediately contiguous to 
the Bay that the Commission has determined should be reserved to provide for future 

water-oriented development, such as for ports, airports, water-related industry, water

oriented recreation and public assembly, and wildlife refuges. CAL. GoV'T CODE 

§ 66611 (West 1998). The purpose of restricting existing upland for such future usage 

is to minimize pressure for future Bay fill that could otherwise be authorized to provide 

necessary future sites for such development. 

34. See CAL. GoV'T CODE §§ 66604, 66632(a) (West 1996). See also CAL. CODE 

REGS. Tit. 14 §§ 10310-10660 (regulating the permit process). 

35. See CAL. GoV'T CODE § 66632(a). The McAteer Act dermes the term "fill" very 

broadly to include solid fill, pile-supported fill, floating fill such as boat docks and 

houseboats, and vessels moored for an extended period of time. Id. 
36. See CAL. GoV'T CODE §§ 66632(0, 66653 (West 1996). 

37. See CAL. Gov'T CODE § 66632(0 (West 1996). 

38. See CAL. GoV'T CODE § 66605(a) (West 1996). 

39. Id. 
40. See CAL. GoV'T CODE § 66605(b) (West 1996). 

41. See CAL. GoV'T CODE § 66605(c) (West 1996). 
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1998] BCDCAFTER30YEARS 277 

ecological and environmental concerns. The Bay Plan also re

quires appropriate mitigation under certain circumstances.42 

The Act also provides that BCDC can deny an application 
for a project in the shoreline band only if the project will not 
provide maximum feasible public access consistent with the 

proposed project,43 or if the proposed project will occur within a 
water-oriented priority use area, and is not consistent with the 
priority use area designation. The Act and the Bay Plan also 
contain findings and policies with which projects proposed in a 

salt pond must be consistent.44 The Act also provides that cer
tain classes of projects are exempt from the need to obtain a 

BCDC permit.45 The Act provides that Bay Plan policies that 

apply outside ofthe BCDC's jurisdiction are advisory only.46 

The Marsh Act divides the Suisun Marsh into primary and 

secondary management areas.47 Development projects in ei

ther area require a marsh development permit.48 Sponsors of 
projects located within the secondary management area must 

42. See BCDC, BAY PLAN, supra note 8, at 38, Part V. Carrying Out the Plan, Con
trol of Filling and Dredging in the Bay, Section h, mitigation (on file with author). 

43. See CAL. GoV'T CODE § 66632.4 (West 1996). 
44. See CAL. Gov'T CODE § 66602.1 (West 1996) and BCDC, BAY PLAN, supra note 

8, at 25-26, fmdings and policies on salt ponds and other managed wetlands (on file 
with author). 

45. See CAL. GoV'T CODE § 66632.1 (exempts diking and filling projects in San 
Francisco Bay where all required local and Corps of Engineer permits had been ob
tained and work had commenced prior to the San Francisco Bay Conservation And 
Development Commission coming into existence; also exempts on-going maintenance 
dredging projects); § 66632.2 (exempts certain types of work, including emergency 
repairs, within public service facilities and public roads); § 66654 (exempts ongoing 
uses within San Francisco Bay Conservation and Development Commission's shoreline 
band, salt pond, and managed wetlands jurisdictions so long as no substantial change 
occurs and allows determination of additional land needed for such ongoing uses for 
fifteen years); § 66655 (exempts projects located within San Francisco Bay Conserva
tion and Development Commission's shoreline band, salt pond, or managed wetlands 

jurisdictions so long as vested right to fmish project existed prior to the San Francisco 

Bay Conservation and Development Commission coming into existence and no sub
stantial change in the project occurs); and § 66656 (requires claim of exemption under 

preceding sections to be filed with San Francisco Bay Conservation and Development 
Commission by a specified date and establishes procedure for determining validity of 
claim). 

46. See CAL. GoV'T CODE § 66653 (West 1996). 
47. See CAL. GoV'TCODE §§ 29501,29502 (West 1996). 
48. See CAL. PuB. RES. CODE § 29500 (West 1996). 
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generally obtain a marsh development permit from the local 

government with jurisdiction over the area.49 The issuance of 

such locally-issued marsh development permits can be ap

pealed to the Commission under appropriate circumstances.5o 

Within the primary management area of the Marsh, the Com

mission issues the marsh development permit.51 The Commis
sion or the appropriate local government can issue a marsh 
development permit only if the project complies either with the 
Marsh Act and the Marsh Plan or with the Marsh Local Protec

tion Program.52 

These basic state authorities are subject to the limitations 
imposed by the "takings provisions" of the Fifth Amendment to 
the United States Constitution's prohibition against the taking 

of private property without just compensation53 and analogous 

provisions of the California Constitution.54 The last ten years 
has seen an explosion of property rights litigation that has led 
to a significant body of new case law that governs BCDC per
mit authority, especially the nature and scope of BCDC's 

authority to condition its permits.55 

In addition to its state permit authority, BCDC also exer
cises authority through the federal Coastal Zone Management 
Act ("CZMA") over federal projects and nonfederal projects that 
require a federal permit or license or are supported by federal 

financial assistance.56 The federal consistency provisions of the 

CZMA57 provide that any federal activity, including a federal 
development project, that affects the coastal zone must be con
ducted in a manner that is "consistent to the maximum extent 

49. See CAL. PuB. RES. CODE § 29502 (West 1996). 
50. See CAL. PuB. RES. CODE § 29504 (West 1996). 

51. See CAL. PuB. RES. CODE § 29501(a) (West 1996). 
52. See CAL. PuB. RES. CODE § 29501(b) (West 1996). 

53. See u.s. CONST., amend. V; see also CAL. GoV'T CODE § 66606 (West 1996). 
54. See CAL. CONST., art. I, § 19 (West 1996). 
55. See, e.g., Dolan v. City of Tigard, 512 U.S. 374 (1994); Lucas v. SOuth Carolina 

Coastal Council, 505 U.S. 1003 (1992); NoHan v. Cal. Coastal Comm'n, 483 U.S. 825 

(1987); First Lutheran Church v. Los Angeles County, 482 U.S. 304 (1987). 

56. See 16 U.S.C. §§ 1451 - 1464 (1996). 
57. See § 307(c), codified at 16 U.S.C. § 1456(c) (1996) and 15 C.F.R. §§ 930.1 et 

seq. (1996). 
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1998] BCDC AFTER 30 YEARS 279 

practicable" with a state's approved coastal management pro

gram.58 In addition, the federal consistency provisions provide 

that any nonfederal activity that requires either a federal per
mit or license or is supported by federal financial assistance 
must be conducted in a manner that is fully consistent with an 

approved management program.59 

Since the mid 1970's, BCDC has used its federally-approved 
Management Program For the San Francisco Bay Segment of 
the California Coastal Zone ("BCDC Management Program") to 
exercise its federal consistency authority. The BCnC Manage
ment Program consists of a narrative section that meets the 
programmatic requirements of the CZMA and, among other 
things, explains how the Commission will exercise its federal 
consistency authority. The BCDC Management Program de
fines the BCDC segment of the California coastal zone as being 

coextensive with BCDC permit jurisdiction under state law,60 
incorporates many of the BCDC laws and plans and other re

lated state laws,61 and provides that BCDC will generally fol
low its procedures for processing a permit application when it 
reviews a consistency determination for a federal project or ac
tivity or a consistency certification for a nonfederal project 

subject to consistency review.62 

Third, BCDC has enforcement authority to ensure that any
one who is required to obtain a BCDC permit does so, and that 
anyone who has obtained a BCDC permit complies with all of 

58. See § 307(c)(1)(A) and (c)(2), codified at 16 U.S.C. § 1456(c)(1)(A) and (c)(2). See 

also 15 C.F.R. §§ 930.30-930.44 (1996). 
59. See § 307(c)(3), codified at 16 U.S.C. § 1456(c)(3) (1996). See also 15 C.F.R. §§ 

930.50-930.86 (1996). 

60. See SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION, 
MANAGEMENT PROGRAM FOR SAN FRANCISCO BAY, 12-23 (amended 1977) (on file with 
author) !hereinafter "BCDC, MANAGEMENT PROGRAM"]. 

61. The Management Program incorporates the McAteer-Petris Act, the Bay Plan, 

all special area plans, the Marsh Act, the Marsh Plan, the California Environmental 
Quality Act, and the Porter-Cologne Act, which regulates water quality in California. 

Interestingly, the Management Program does not incorporate the Suisun Marsh Local 
Protection Program. 

62. See BCDC, MANAGEMENT PROGRAM, supra note 60, at 37-45. See generally 15 

C.F.R. § 930 for the U. S. Department of Commerce, National Oceanic and Atmospheric 
Administration regulations on federal consistency. 
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the permit's terms and conditions.63 BCDC can enforce its laws 
and permits either through seeking an appropriate judicial or

der,64 the judicial imposition of a civil penalty,65 the adminis

trative issuance of a cease and desist order,66 the administra

tive imposition of a civil penalty,67 or a combination of some of 

these potential remedies.68 If someone fails to comply with a 
BCDC cease and desist order, BCDC can seek judicial enforce
ment of the order and additional penalties for noncompliance 

with the order.69 In addition, anyone who fails to obtain a re
quired BCDC permit prior to commencing the activity that re
quires the permit is guilty of a misdemeanor and can be so 

prosecuted.70 BCDC has a standing enforcement committee 
that hears enforcement cases and submits a recommendation 

to the full Commission.71 

D. BCDC's STRUCTURE 

Bcnc consists of twenty-seven members. Those members 
include one county supervisor from each of the nine Bay Area 

counties;72 four representatives of the Bayside cities chosen by 

the Association of Bay Area Governments;73 five public mem-

63. See CAL. GoV'T CODE §§ 66637 - 66641.9 (West 1996) and 14 CAL. CODE REGS. 
§§ 11300 - 11386. 

64. See CAL. GoV'T CODE § 66640 (West 1996). 
65. See CAL. GoV'T CODE § 66641.5 (West 1996). 
66. See CAL. GoV'T CODE §§ 66637, 66638. Cease and desist orders issued by the 

Executive Director are valid for only ninety days and are usually prohibitory only. 
However, the Executive Director can issue a mandatory cease and desist order if 
needed to avoid irreparable injury pending BCDC action. 

67. See CAL. GoV'T CODE §§ 66641.5 - 66641.9 (West 1996). 
68. San Francisco Bay Conservation and Development Commission cannot impose 

a civil penalty administratively and also seek the judicial imposition of a civil penalty 
for a violation of the McAteer-Petris Act. 

69. See CAL. GoV'T CODE §§ 66640, 66641 (West 1996). 
70. See CAL. GoV'T CODE § 66632(j) (West 1996). 

71. See 14 CAL. CODE REGS. §§ 11310(b), 11330 - 11332 (West 1996) and Commis
sion Resolution No. 93-9 (June 17, 1993). 

72. See CAL. GoV'T CODE § 66620(h) (West 1996). If county supervisors are elected 
by district, the supervisor who represents the county on the San Francisco Bay Conser
vation and Development Commission must come from a district that includes Bay 
shores ide property. 

73. See CAL. GoV'T CODE § 66620(i) (West 1996). The four Association of Bay Area 
Governments (ABAG) appointees represent the north, east, south, and west Bay cities 

of the Bay Area. 
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bers chosen by the Governor, including the Chair and the Vice
Chair; one public member chosen by the Speaker of the State 
Assembly; one public member chosen by the President Pro Tern 

of the State Senate;74 five state agency members who represent 

the State Resources Agency, the State Finance Director, the 

State Lands Commission, the San Francisco Bay Regional Wa
ter Quality Control Board, and the State Director of Business, 

Transportation, and Housing;75 and two federal members who 

represent the U. S. Army Corps of Engineers and the U. S. En

vironmental Protection Agency.76 Each commissioner may ap

point an alternate, subject to confirmation by his or her ap
pointing authority, who has the same authority as the commis

sioner when attending BCDC meetings.77 In addition, the 
State Senate Rules Committee can appoint one member of the 
State Senate and the Speaker of the State Assembly can ap
point one member of the State Assembly, both of whom can 
participate in BCnC meetings to the extent that such action is 
not incompatible with their duties as State legislators and also 

act as a joint interim investigating committee.78 

BCDC appoints an executive director, who serves at the 

pleasure of BCDC.79 He or she appoints other members of the 

staff, subject to BCDC confirmation.80 The executive director 
represents BCDC, directs staff work, and acts on applications 
for administrative, emergency and regionwide permits. 

Bcnc also relies on several advisory boards. The Design 
Review Board ("DRB") reviews projects which affect public ac
cess and advises the Commission on the adequacy of the pro

posed access and on the design and appearance of the project.81 

74. See CAL. GoV'T CODE § 66620(j) (West 1996). 

75. See CAL. GoV'T CODE § 66620(c)-(g) (West 1996). 

76. See CAL. GoV'T CODE §§ 66620(a), 66620(b) (West 1996). 

77. See CAL. GoV'T CODE §§ 66622 (West 1996). 

78. See CAL. GoV'T CODE § 66621 (West 1996). 

79. See CAL. GoV'T CODE § 66635 (West 1996). 

80. Id. 

8l. The DRB consists of no more than seven members and includes at least one 

architect, one landscape architect, and one engineer. CAL. CODE REGS. Tit. 14 § 10270; 

See also, BCDC, SAN FRANCISCO BAY PLAN fmdings and policies on public access and 
on appearance, design, and scenic values (on me with author). 
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The Engineering Criteria Review Board ("ECRB") reviews fill 
projects to assure that adequate soils research has been done 
and that the design of the fill will meet appropriate public 

safety criteria, especially seismic safety criteria.82 BCDC also 
has a Citizen's Advisory Committee and a Scientific and Tech
nical Advisory Committee. 

III. BCDC SUCCESS AND ACHIEVEMENTS 

During its first twenty to twenty-five years, BCDC achieved 
substantial success preventing unnecessary filling of the Bay, 
protecting Bay resources, increasing public access, and encour
aging appropriate shoreline development. From 1970 through 
1995, BCDC approved 448 major permits and 2,584 minor 
permits that resulted in the creation of 1,360.5 acres of new 

Bay surface area.83 These permits authorized over $4 billion in 

construction.84 During this period, BCDe denied only twenty

three major permits and eleven minor permits.85 

During its early existence, BeDe also studied many aspects 
of San Francisco Bay as part of its preparation of the Bay 

Plan.86 Subsequent to the adoption of the Bay Plan by the 
State Legislature in 1969, BeDe prepared reports on a variety 

of subjects, including fill controls and mitigation,87 recreational 

boating,88 houseboats and live-aboard boats,89 commercial 

82. The ECRB consists of no more than eleven members and includes at least one 

geologist, one civil engineer specializing in soils, one structural engineer, and one ar

chitect. CAL. CODE REGS. Tit. 14 § 10271 (1987). 

83. See SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION, 1995 

ANNUAL REPORT 4 (1995) (on file with author). 

84. [d. 

85. [d. 

86. See supra note 16. 

87. See BCDC, STAFF REPORT ON FILL CONTROLS (Oct. 1984) (on file with author); 

BCDC, STAFF REPORT ON COMMISSION MITIGATION PRACTICES (Mar. 1987) (on file with 

author); BCDC, STAFF REPORT ON MITIGATION (Mar. 1988) (on file with author) (ana

lyzing tideland restoration projects in San Francisco Bay); and SAN FRANCISCO BAY 

CONSERVATION AND DEVELOPMENT COMMISSION, MITIGATION PRACTICES GUIDEBOOK 

(May 1987). 

88. See BCDC, STAFF REPORT ON RECREATIONAL BOATING FACILITIES (July 1982) 

(on file with author). 

89. See BCDC, STAFF REPORT ON HOUSEBOATS AND LIVE-ABOARD BOATS (revised 

July 1985) (on file with author). 
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fishing,90 water-related industry,91 water· quality,92 sea level 

rise,93 dredging,94 and shoreline erosion.95 During this time, 

BCDC also amended the Bay Plan on many occasions, often in 
response to the conclusions and recommendations contained in 

the reports,96 and adopted and amended several special area 

plans, including the San Francisco Waterfront Special Area 

Plan,97 the San Francisco Waterfront Total Design Plan,98 the 

Richardson Bay Special Area Plan,99 and the BCDC Seaport 

Plan. 100 During this time, BCDC also studied extensively the 

San Francisco Bay diked historic baylands.101 

90. See BCDC, STAFF REPORT ON COMMERCIAL FISHING (May 1986) (on file with 

author). 

91. QED RESEARCH INC. AND SAN FRANCISCO BAY CONSERVATION AND DE· 

VELOPMENT COMMISSION STAFF, AN ANALYSIS OF THE ECONOMIC DEMAND FOR LAND To 

SUPPORT THE NEEDS OF WATER-RELATED INDUSTRY AROUND SAN FRANCISCO BAY (Oct. 

1986) (on file with author). 

92. BCDC, STAFF REPORT ON WATER QUALITY IN SAN FRANCISCO BAY (Jan. 1987) 
(on file with author). 

93. BCDC, STAFF REPORT ON SEA LEVEL RISE: PREDICTIONS AND IMPLICATIONS 

FOR SAN FRANCISCO BAY (Dec. 1987) (revised Oct. 1988) (on file with author). 

94. See San Francisco Bay Conservation And Development Commission, Briefing 
Report, Status of Bay Dredging, (Nov. 1988) (on file with author). 

95. See BCDC, STAFF REPORT ON PROTECTING SHORELINE PROPERTY FROM TIDAL 

EROSION, AN ANALYSIS OF THE EFFECTIVENESS AND ENVIRONMENTAL IMPACTS OF 

ADMINISTRATIVELY AUTHORIZED PROTECTIVE STRUCTURES (Nov. 1988) (on file with 

author). 

96. See, e.g., Bay Plan Amendment No. 1-88 (concerning port policies); Bay Plan 

Amendment No. 3-88 (concerning sea level rise); Bay Plan Amendment No. 5-88 (con

cerning the protection of the Bay shoreline); Bay Plan Amendment No. 3-91 (concern

ing dredging); Bay Plan Amendments No. 1-93, 2-93, and 2-95, (revising port priority 

and marine terminal designations at the Ports of Oakland and San Francisco respec

tively). 

97. BCDC, SAN FRANCISCO WATERFRONT SPECIAL AREA PLAN (adopted Apr. 1975) 
(amended Jan. 1985). 

98. BCDC, SAN FRANCISCO WATERFRONT TOTAL DESIGN PLAN, PIERS 7-24 (1980). 

See also Bay Plan Amendment No. 1-90 (Aug. 16, 1990) (amending SAN FRANCISCO 

WATERFRONT TOTAL DESIGN PLAN, PIERS 7-24). 

99. BCDC, RICHARDSON BAY SPECIAL AREA PLAN (Apr. 1984). 

100. BCDC, SAN FRANCISCO BAY AREA SEAPORT PLAN. See also Bay Plan Amend

ment No. 3-95 (July 31, 1996) (amending SAN FRANCISCO BAY AREA SEAPORT PLAN). 

101. The diked historic baylands refer to those areas that had historically been part 

of the Bay but had been diked off from tidal action and converted to an upland use 

prior to the establishment of the San Francisco Bay Conservation and Development 

Commission. See SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION, 

DIKED HISTORIC BAYLANDS OF SAN FRANCISCO BAY (Apr. I 1982) (Staff Report). The 

fmdings and policies contained in these reports are advisory only because the diked 

historic baylands lie outside of San Francisco Bay Conservation and Development 
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During its first twenty to twenty-five years in existence, 
BCDC also enjoyed strong legislative, executive, and judicial 
support. Although BCDC has not been involved in a large 
amount of litigation, appellate courts supported BCDC's posi
tion in several significant cases, including a challenge to the 

constitutionality of the McAteer-Petris Act,l°2 a major issue 
concerning the application of the exemption provisions of the 

McAteer-Petris Act,t°3 and questions concerning the extent of 

the Commission's jurisdiction and authority.104 In fact, with 

only one significant exception/o5 the Commission has ulti

mately been upheld against all legal challenges to its actions?06 

Bay Area legislators have followed the Commission's activi
ties with interest. Several legislators were former Commis
sioners who had a working knowledge of the Commission's pro

cedures, policies and record.107 Nor was the Commission per
ceived as partisan. The bill creating the Commission was 
signed by then Governor Ronald Reagan, and Governors Jerry 

Commission's permit jurisdiction. San Francisco Bay Conservation and Development 
Commission also decided not to incorporate the diked historic baylands findings and 
policies into its coastal zone management program so that San Francisco Bay Conser
vation and Development Commission cannot use its federal consistency authority to 
require compliance with these fmdings and policies. San Francisco Bay Conservation 
and Development Commission has considered informally on several occasions whether 
to seek legislation to extend its state permit authority to these areas but has not taken 
any action. 

102. See Navajo Terminals Inc. v. San Francisco Bay Conservation and Develop
ment Commission, 51 Cal. App. 3d 961 (1975); Candlestick Properties Inc. v San Fran

cisco Bay Conservation and Development Commission, 11 Cal. App. 3d 557 (1970). 

103. See People ex reI. San Francisco Bay Conservation and Development Commis
sion v. Town of Emeryville, 446 P. 2d 790 (1968). 

104. See People ex reI San Francisco Bay Conservation and Development Commis
sion v. Smith, 26 Cal. App. 4th 113 (1994); Save San Francisco Bay Assn. v. San Fran
cisco Bay Conservation and Development Commission, 10 Cal. App 4th 908 (1992); 
People ex reI. San Francisco Bay Conservation and Development Commission v. Gia
nulias, 188 Cal. App. 3d 520 (1986); Acme Fill Corporation v. San Francisco Bay Con
servation and Development Commission, 187 Cal. App. 3d 1056 (1986); Leslie Salt Co. 
v. San Francisco Bay Conservation and Development Commission, 153 Cal. App. 3d 
605 (1984); People ex rel. Younger v. F.E. Crites, Inc., 51 Cal. App. 3d 961 (1975); Blu
menfeld v. San Francisco Bay Conservation and Development Commission, 43 Cal. 
App. 3d 50 (1974). 

105. See Littoral Development Co. v. San Francisco Bay Conservation and Devel
opment Commission, 33 Cal. App. 211 (1995), modifying 24 Cal. App. 4th 1050 (1994). 

106. [d. 

107. These include U.S. Senator Dianne Feinstein, State Senator Quentin Kopp, 
State Assemblyman Byron Sher, and Congresswomen Jackie Spier and Anna Eshoo. 
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Brown and George Deukmejian supported the Commission's 
mission with reasonable budgets, good communication, and 
prompt appointments. While budgetary constraints occurring 
as a result of California's recession limited the Commission's 
financial resources during both the Brown and neukmejian 
administrations, it generally faired as well or better than other 
state level resource management agencies. 

IV. EFFORTS TO ELIMINATE BCDC 

A. INCREASING CONTROVERSY AND CHALLENGES TO BCDC 
AUTHORITY 

Several issues arose in the mid-1980's through the early 

1990's that led to increased controversy over BCnC's authority 
and helped to create a climate in which BCnC's future was it
self jeopardized. These issues involved the potential conversion 
of diked baylands to urbanized uses, the diminution of the Port 
of San Francisco's maritime market share and resultant pres

sure to convert Port finger piers to non-water-oriented uses/os 

BCnC's adoption and application of a mitigation policy, major 
concerns over the impact of dredging and the disposal of 

dredged material into San Francisco Bay/o9 and several Cal
trans permit applications to redesign Interstate Highway 80, to 
redesign the eastern approach to the Bay Bridge, and to retro

fit various Bay bridges for seismic safety.1l0 These matters 

raised complex issues that could not easily be resolved and of
ten found Bcnc opposed to powerful, politically influential, 
and well-financed organizations. These problems also arose 
when California's economic situation was poor, the environ
mental movement was less influential than it had been in the 
1960's and 1970's, and significant segments of the population 
had started questioning the role of government in general and 
of government regulation in particular. 

108. See text accompanying footnotes 183 - 93. 
109. See text accompanying footnotes 151 - 67. 
110. See text accompanying footnotes 168 - 82. 
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B. CALIFORNIA SENATE BILL 1933 

Prior to 1994, although the level of controversy and the eco
nomic stakes surrounding BCDC issues had increased, BCnC's 
continued existence seemed secure. Noone had suggested 
abolishing BCDC. However, on February 25, 1994, State Sena
tor Milton Marks introduced Senate Bill 1933, which would 
have abolished BCnC and transferred its responsibilities to the 
California Coastal Commission. BCDC's response was imme
diate. On March 17, 1994, it voted unanimously to oppose the 

proposed legislation.11l Other opposition to the Marks proposal 
surfaced quickly, including statements of support for BCDC 
from other governmental agencies, environmental groups, own
ers of Bay and shoreline properties, and private nonprofit 
groupS.1l2 

In response to this negative reaction, State Senator Marks 
amended SB 1933 in May 1994 to direct the legislative analyst 
to study potential overlap between BCDC and the San Fran
cisco Bay Regional Water Quality Control Board and to trans
fer all overlapping functions to the Regional Board. Public 
opinion still ran strongly in favor of BCnC and in opposition to 

the Marks bill.113 SB 1933 was amended several times in 
committee and several more times on the Senate Floor to 
eliminate the proposed abolition of BCnC and instead to create 
a task force to review planning and regulatory responsibilities 
in San Francisco Bay, to provide for the membership of that 
committee, and to fund the task force out of California Envi-

111. San Francisco Bay Conservation and Development Commission, Meeting Min
utes 2-3 (Mar. 17, 1994). 

112. See Letter from William C. Britt, Vice-President, Cargill Salt Division, to State 

Senator Mike Thompson, Chair, Senate Natural Resources and Wildlife Committee 

(Mar. 30, 1994); letter from Angelo Siracusa, President, Bay Area Council, to State 
Senator Milton Marks (Mar. 29, 1994); letter from Gary Patton, Santa Cruz County 

Supervisor, to Senator Mike Thompson (Mar. 29, 1994). 
113. See Editorial, SAN FRANCISCO BAY GUARDIAN, May 11, 1994; Editorial, MARIN 

INDEPENDENT JOURNAL, May 18, 1994; letter from Owen Byrd, Policy Director, Green
belt AlliancelPeople For Open Space, to State Senator Mike Thompson (June 9, 1994); 
letter from Jennifer Jennings, General Counsel, Planning and Conservation League, to 
State Senator Milton Marks (June 8, 1994); letter from John Briscoe, Secretary, Bay 
Planning Coalition, to State Senator Mike Thompson (June 11, 1994). 
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ronmental License Plate Fund.ll4 Nevertheless, due to con

tinuing strong continued opposition, Senator Marks placed SB 

1933 in the Senate Inactive File where it died at the end of the 
legislative session. 

C. PROPOSED 1995-1996 STATE BUDGET 

Efforts to eliminate BCDC did not cease with the death of 
SB 1933. In October 1994, the State Business, Transportation, 
and Housing Agency and the California Department of Trans
portation considered proposing legislation that would abolish 
BCDC. Ironically, the proposal suggested State Senator 

Nicholas PetrisU5 as a possible author. In November 1994, 

BCDC wrote to the State Resources Secretary Douglas Wheeler 

to oppose this proposal.U6 Substantial opposition to this pro

posal came from the environmental community.l17 Neverthe

less, on January 11, 1995, Governor Pete Wilson released his 
proposed 1995-96 state budget, which called for BCDC's elimi
nation by January 1, 1996, with most of its current functions 
being assumed by the California Coastal Commission and the 
remaining functions being assumed by the San Francisco Bay, 

Regional Water Quality Control Board.u8 

Again, public response was swift and extensive. Groups and 
organizations as disparate as the Berkeley City Council, the 
Pier 39 Limited Partnership, the San Francisco Bay Guardian, 

114. Senate Rules Committee Bill Analysis For SB 1933, Third Reading, (amended 

on Aug. 11, 1994) (on file with author). 
115. In the 1960s, then State Assemblyman Petris was largely responsible along 

with the late State Senator Eugene McAteer for the passage of the law that now is 

referred to by their names, the McAteer-Petris Act. 

116. See Letter from Robert Tufts, Chair, San Francisco Bay Conservation and De

velopment Commission, to Douglas Wheeler, California Secretary For Resources (Nov. 

29,1994). 

117. See Letter from Marc Holmes, Program Director, Save San Francisco Bay As

sociation, to Governor Pete Wilson (Jan. 5, 1995); letter from Barbara Salzman, Chair, 

Conservation Committee, Marin Audubon Society, to Governor Pete Wilson (Jan. 6, 

1995). 

118. Governor Wilson's Proposed 1995-96 State Budget, Resources Agency, Section 

3820 San Francisco Bay Conservation and Development Commission (Jan. 10, 1995); 

Memorandum from Alan Pendleton, Executive Director, San Francisco Bay Conserva
tion and Development Commission, to Commissioners and Alternates Re: Governor's 

Proposed 1995-96 Fiscal Year Budget (Jan. 13, 1995). 
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the East Bay Municipal Utility District, the Sierra Club, and 
the California Waterfowl Association opposed Governor Wil

son's proposed elimination of BCDC.l19 Some groups, however, 

supported Governor Wilson's proposal.120 On February 16, 
1995, BCDC held a public hearing at which many members of 

the public supported BCDC. l21 Significantly, Save the Bay and 
the Bay Planning Coalition announced their intention to join to 
study BCDC operations and to seek common, consensus-based 
solutions to the problems of Bay governance that had led to the 

Governor's proposed elimination of BCDC.122 In response, Gov
ernor Wilson put aside his proposed elimination of BCDC 
pending the preparation of a report by State Secretary of Re
sources Douglas Wheeler on the future governance and conser
vation of Bay-related resources. In turn, Secretary Wheeler 
asked Joseph Bodovitz, the President of the California Envi
ronmental Trust and the first Executive Director of both BCDC 
and the California Coastal Commission, to prepare a report for 
Secretary Wheeler. 

During the next several weeks, Mr. Bodovitz spoke to many 
different persons with knowledge of BCDC, BCDC-related is
sues, Bay resources, and Bay governance. On March 13, 1995, 
Mr. Bodovitz wrote to Secretary Wheeler and concluded that 

119. See Letter from Michael R. Lozeau, Program Director, BayKeeper, to Alan 
Pendleton, Executive Director, San Francisco Bay Conservation and Development 
Commission (Feb. 16, 1995); letter from Christopher Martin, The Cannery, to Governor 
Pete Wilson (Feb. 15, 1995); letter from John M. Gioia, President, East Bay Municipal 
Utilities District Board of Directors, to Douglas Wheeler (Feb. 11, 1995); letter from 
Pat O'Brien, General Manager, East Bay Regional Park District, to San Francisco Bay 
Conservation and Development Commission (Feb. 16, 1995); letter from Bill Gaines, 
Director of Governmental Affairs, California Waterfowl Association, to Pete Wilson 
(Feb. 28, 1995); letter from James P. Royce, Chairperson, Dredging Task Force, Sierra 
Club, San Francisco Bay Chapter, to Pete Wilson (Feb. 20, 1995); letter from Arlene 
Gemmil, Chair, Wetlands Subcommittee, Sierra Club, San Francisco Bay Chapter, to 
Robert Tufts, San Francisco Bay Conservation and Development Commission Chair 
(Feb. 15, 1995). 

120. See Letter from Margot Brown, Commodore, Pacific InterClub Yacht Associa
tion, to Pete Wilson (Feb. 24, 1995); letter from Richard C. Tipton, President, Recrea

tional Boaters of California, to Pete Wilson (Feb. 28, 1995). 
121. See San Francisco Bay Conservation and Development Commission, Meeting 

Minutes 16-28 (Feb. 16, 1995). 
122. See Letter from Roy Gorman Representative from Save the Bay, and John 

Briscoe, Representative of the Bay Coalition, to California Resources Secretary Douglas 
Wheeler (Mar. 30, 1995). 
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the need to govern San Francisco Bay as a single body of water 
remained as important in 1995 as it was in 1965, that some 

question remained as to the most effective way to do so, that 
merging the BCnC into the Coastal Commission and the Re
gional Water Quality Control Board would not be an improve
ment but would increase costs and delays, and that the BCnC's 
size was a strength and not a weakness and should not be 
casually discarded. 

Mr. Bodovitz acknowledged that federal and state laws en
acted after the McAteer-Petris Act have unintentionally con
tributed to some overlapping and duplication in Bay regulation, 
but he also recommended that the assignment of the BCDC's 
responsibilities to local governments would probably result in 
additional costs to local government without any commensu
rate improvement in Bay governance. Mr. Bodovitz suggested 
that local government could contribute some financial support 
to BCDC but also recognized that such a proposal would incur 
substantial local government opposition due to their existing 

fiscal difficulties.123 

Mr. Bodovitz also concurred with the State Seismic Safety 

Commission's124 conclusion that the Bay Commission's Engi

neering Criteria Review Board was not redundant or unneces
sary in light of local review of the seismic aspects of develop
ment projects but in fact was justified by the level of account
ability brought about by peer review of projects by this 
Board. 125 

Finally, Mr. Bodovitz concluded that 

[n]one of the merger or other alternatives to BCDC yet 
proposed offer anything better than the current BCnC. 
At the same time, it's important that Bay planning and 
regulation be continually reviewed for their efficiency as 

123. See Letter from Joseph E. Bodovitz, President, California Environmental 
Trust, to Douglas P. Wheeler (Mar. 13, 1995) [hereinafter "BodovitzlWheeler letter"]. 

124. See CAL. GoV'T CODE §§ 8870 et seq. for the basic statutory authority of the 
California Seismic Safety Commission. 

125. See BodovitzlWheeler letter, supra note 123. 
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well as their effectiveness. With that in mind, acceler
ating current efforts to streamline the review of projects 

requiring local, state, and federal permits offers the 
greatest potential for immediate improvement. And the 
efforts of the Bay Planning Coalition with the Save San 

Francisco Bay Association, a joint program of economic 
and environmental organizations to review Bay regula

tion, deserve strong encouragement.126 

On May 22, 1995, Governor Wilson formally dropped the 
proposal to eliminate BCDC. 

V. BCDC'S RESPONSE 

A. PERMIT STREAMLINING AND REGULATORY REFORM 

In reviewing BCDC programs and processes, both the Save 
San Francisco Bay Association/Bay Planning Coalition joint 
review and the Bodovitz report identified a series of proposed 
reforms in the process by which the Commission reviews and 
acts on permit applications as offering a substantial chance for 
the immediate improvement in BCDC operations. Save the 
Bay and the Bay Coalition recommended changes to Commis
sion Regulation Sections 10120 127 10125 128 10130 129 10422 130 , , , , 

126. Id. 
127. All references to Commission regulations can be found at Title 14 of the Cali

fornia Code of Regulations, Division 5, Chapters One through Chapter 18. The change 

to Section 10120 would clarifY the meaning of the term "emergency" as used in the 
issuance of an emergency permit. 

128. The change to Section 10125 would increase the threshold for an activity to 
constitute "a substantial change in use" from $100,000 to $250,000 and add a substan

tial increase in the intensity of an existing use to the categories of activities that con
stitute a substantial change in use. 

129. The change to Section 10130 would exclude the extraction of materials for ei
ther environmental or seismic testing purposes from the types of activities that require 
a Commission permit. 

130. The change to Section 10422 would eliminate the requirement that the Com

mission must hold another public hearing on a permit application when more than five 
weeks will have elapsed between the close of the public hearing and the scheduled vote 

on an application. 
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and 10510.131 BCnC quickly concurred with these recommen
dations for so-called "permit streamlining" and directed BCDC 
staff to commence the formal rulemaking process needed to 

implement these recommendations.132 BCDC adopted these 

proposed changes on April 18, 1996.133 

Paralleling BCDC's efforts to streamline its regulations, 
Governor Wilson initiated his own broader regulatory reform 

program that applied to all state agencies.134 On September 8, 
1995, BCDC offered a broad range of the interested public an 
opportunity to propose changes to Commission regulations. 
BCDC received 128 comments concerning more than forty 

separate regulations.l35 During November and December of 
1995 and January and February of 1996, BCDC held four pub
lic hearings to respond to these comments and recommenda

tions.13S On February 15, 1996, BCDC adopted a full regula-

131. The change to Section 10510 would to allow the Commission to vote on an ap
plication at the same meeting as it closes the public hearing unless the application 

raises a major issue. 
132. The rulemakirig process is established in the Administrative Procedures Act, 

CAL. GoVT. CODE §§ 11340-11359. It generally takes approximately 14 or more weeks 
to adopt a state regulation through approval by the State Office of Administrative Law 
("OAL") and another four weeks to incorporate the regulation change into BCDC's 

Management Program for the San Francisco Bay segment of the California Coastal 
Zone. 

133. OAL approved these changes on April 18, 1996, and the Office of Ocean and 
Coastal Resource Management, U.S. National Oceanic and Atmospheric Administra
tion approved them in October and November 1996 for inclusion into the Management 
Program. 

134. See Executive Orders No. W-127-95, issued on Sept. 20, 1995 and W-131-96, 
issued on Feb. 8, 1996. Initially, Governor Wilson established a Regulatory Review 
Working Group. In March 1995, in response to a request from the Working Group, the 
California State Resources Agency asked all member agencies, including the San Fran
cisco Bay Conservation and Development Commission, to review its regulations and to 
categorize them according to those that regulate business, organizations, or individuals 
outside of state government, those that regulate how state services are provided, and 
those that regulate how state government operates internally. Subsequently, all state 
agencies were directed to review all state regulations that affect the public for possible 
repeal or amendment. 

135. These comments and recommendations came from the Port of San Francisco, 
the Port of Oakland, the Bay Planning Coalition, the Alameda County Flood Control 

and Water Conservation District, Save the Bay, and the Strawberry Recreation District 
among others. 

136. San Francisco Bay Conservation and Development Commission, Meeting Min
utes 9-13 (Nov. 16, 1995), San Francisco Bay Conservation and Development Commis
sion, Meeting Minutes 11-15 (Dec. 7, 1995); San Francisco Bay Conservation and De-
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tory reform program to respond to Governor Wilson's directives 
and to direct BCDC staff to commence rulemaking on those 
proposals that BCDC deemed appropriate while rejecting those 

proposals deemed inappropriate.137 

Public comment on existing Commission regulations and 
practices focused on the following areas of concern: permit 
processing,138 enforcement,139 the operations of the Design Re

view Board and the Engineering c'riteria Review Board,t40 

dredging,141 Executive Director and staff discretion,t42 exemp

tions from the need to obtain a Commission permit and their 
transferability,143 the status of historic ships,t44 the imposition 

velopment Commission, Meeting Minutes 12-20 (Jan. 18, 1996), San Francisco Bay 
Conservation and Development Commission, Meeting Minutes 13-24 (Feb.15, 1996). 

137. However, San Francisco Bay Conservation and Development Commission re
sponded to continued interest in this area and the concerns of BCDC Commissioners 
that the Commission might have rejected some proposals for change too rapidly. 
BCDC decided to hold a workshop to consider further those proposals that the staff had 
recommended for rejection. With a single exception, BDCD staff recommended that the 
Commission reject all of those proposals that the Commission had tentatively deter
mined to reject subject to the results of the workshop. At BCDC's fIrst workshop on 
June 6, 1996, the Commission rejected all of the remaining proposals except for eleven 
that raised the most signifIcant legal issues or the most difficult policy concerns. In 
September and October, 1996, the Commission held additional workshops and rejected 
six of the eleven remaining proposals and directed the staff to commence rulemaking 

on four of the fIve proposals and to respond to the remaining proposal at a later date. 
The San Francisco Bay Conservation and Development Commission has published a 
chart that summarizes all of the proposed changes to BCDC regulations by subject 
matter and section and the fmal BCDC action on each proposal; it is too large to repro
duce here but is available from BCDC. 

138. See Memorandum From Will Travis to San Francisco Bay Conservation and 
Development Commission Commissioners (Mar. 8, 1996); Memorandum From Will 
Travis to the San Francisco Bay Conservation and Development Commission Commis
sioners (May 24, 1996). 

139. See id. 

140. See id. 

141. See id. 
142. See id. 

143. Although the McAteer-Petris Act generally requires that a person obtain a 
permit prior to placing fIll, extracting materials worth more than $20, or making a 
substantial change in use in any land, water, or structure within the Commission's 
jurisdiction, the McAteer-Petris Act provides an exemption from that requirement in 

certain circumstances. The Act subsequently was amended to require that a person 
who claims an exemption under either Section 66632.1 or 66655 must submit a claim of 
exemption to the Commission within ninety days of January 1, 1974. The Commission 
received thirty-four claims of exemption. The Commission granted one claim, granted 

in part and denied in part three claims, and denied seven claims. Twenty claims were 
withdrawn, and three are still pending. Commission policy, as memorialized in Regu-
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of conditions when the Executive Director or the Commission 

approves a permit amendment/45 and the interplay of the 
McAteer-Petris Act, CEQA, and the Permit Streamlining 

Act.146 Ultimately, BCDC adopted changes in regulations that 

include streamlining the processing of permit applications,147 
creating a 30-day "grace period" during which an alleged viola
tion could be resolved without the administrative imposition of 

an civil penalty,148 allowing the transference of an exemption 

from the need to obtain a BCDC permit,149 and clarifying the 

interplay between the McAteer-Petris Act, CEQA, and the 
Permit Streamlining Act.150 

lation Section 10920, had provided for many years that an exemption was personal 
only to the person who had obtained the exemption and that the exemption was not 
transferable. This position was based on informal legal advice that the Commission 
had received in 1981. As a result of the request that this regulation be modified, the 
Commission again sought informal advice from the Attorney General's Office. The 
Attorney General's Office advised that an exemption was transferable. Therefore, the 
Commission changed Section 10920 to reflect this current advice. 

143. See supra note 138. 
144. See id. 
145. See id. 

146. See id. 
147. See 14 CAL. CODE REGS. Div. 5 §§ 10310, 10315, 10601, 10602, Appendix D, 

and Appendix F (West 1996). 

148. See 14 CAL. CODE REGS. Div. 5 § 11386 (West 1996). 
149. [d. at §10920. 
150. The interplay of the McAteer-Petris Act, CEQA, and the Permit Streamlining 

Act offers one of the more complicated and arcane areas of land use law involving the 
San Francisco Bay Conservation and Development Commission, but it nevertheless can 
involve a significant practical import for an applicant for a BCDC permit in some situa

tions. The circumstances that surrounded a proposed development some years ago at 
Bahia offers a concrete example of this application. 

Bahia is located off of the Petaluma River north of State Highway 37. Residential 
development exists at the site coupled with wetlands and an artificial hydrological 
regime. The developer wanted to increase significantly the number of homes at the site 
and mitigate the adverse impacts of the development by improving the condition of the 
existing wetlands. However, in order to commence developing a mitigation package, 
the developer needed a Corps of Engineers approved wetlands delineation for jurisdic
tional purposes. The difficulty arose because the Corps of Engineers would not com
mence a permit application review process until BCDC had determined whether or not 
to issue a permit, as required by the Coastal Zone Management Act. San Francisco 
Bay Conservation and Development Commission cannot issue a permit until a permit 
applicant has obtained all required local discretionary approvals, and typically, local 
governments do not issue a local discretionary approval without substantial and costly 
documentation having been prepared and submitted. 

In addition, a project like that proposed at Bahia could arguably have one or more 
substantial adverse environmental impacts so that the lead agency, usually the local 
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BCDC has completed its review of existing regulations. 

Many of them have already been approved by the Office of Ad
ministrative Law and are in effect. The few remaining changes 

should be in effect soon.l5l The Commission's regulatory proc
esses have been significantly improved by the changes made in 

the regulatory review process. I52 

B. DREDGING 

Dredging and the disposal of dredged material have oc
curred in San Francisco Bay since the period of early develop
ment along the San Francisco waterfront following the gold 

rush. 153 Much of San Francisco Bay is shallow, and many ex-

government, would have to prepare either an environmental impact report or a miti
gated negative declaration before the Commission could act on a permit application, 
which must occur before the Corps of Engineers could act. Thus, the Port of San Fran
cisco, the Port of Oakland, and the Bay Planning Coalition all recommended that the 
Commission eliminate a certified copy of an environmental document as a filing re
quirement when applying for a Commission permit. Initially, the staff resisted this 
proposal for several reasons. First, the Commission could have been forced to act on 
the application without a fmal environmental document if the lead agency were either 
another state agency or a local agency where no local permit were required. 

This potential problem arises because the McAteer-Petris Act requires the Commis
sion to act within ninety days of the filing of an application without reference to the 
date that the lead agency either certifies an environmental impact report or adopts a 
negative declaration. The staff believed that this could lead to having to deny an appli
cation and forcing an applicant to resubmit a permit application after waiting ninety 
days and forcing the applicant to pay additional filing fees. However, the Attorney 
General's Office advised that recent amendments to the Permit Streamlining Act pro

hibit any agency such as the Commission from requiring the submittal of an environ
mental document as a permit filing requirement nor does the McAteer-Petris Act allow 

the Commission to demand that a permit applicant agree in advance to waive Commis
sion action on the application within ninety days if a certified environmental document 
is not available. However, the Commission can certainly ask that an applicant waive 
the right for Commission action within ninety days if an environmental document will 
not be available. If the applicant does not waive that right, then the Commission can 

and indeed must deny the application, so that any reasonable applicant would take the 
. option of waiving the ninety-day requirement. Based on this advice, the Commission 
has agreed to modify this permit filing requirement. 

151. The status of all Commission regulation changes is summarized in a table of 
changes that is available from the Commission. It is too long for reproduction here. 

152. Regulatory reform continues as a high-priority matter in state government. 
Governor Wilson's Executive Order No. W-144-97, issued Jan. 10, 1997, directs the 
development of a Consolidated Regulatory Program and a sunset review of all existing 
regulations by 1999 and requires all state agencies to appoint a regulatory ombuds

man. 
153. AQUATIC HABITAT INSTITUTE & PHILIP WILLIAMS & AssOCIATES, LTD., SAN 

FRANCISCO ESTUARY PROJECT STATUS AND TRENDS REPORT ON DREDGING AND 
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isting navigation channels must be dredged regularly to main
tain their depth. In addition, the use of larger oil tankers and 
container ships has necessitated the dredging of deeper chan
nels to accommodate those deeper-draft ships. Dredging is also 
needed to allow recreational boating at many of the marinas 

located around the San Francisco Bay shoreline.l54 In addition 
to the actual dredging, the disposal of the dredged materials 
has also created significant regulatory problems during the last 
12 years and has raised many important issues, including the 
mounding of dredged materials at the Alcatraz disposal site, 

turbidity impacts/55 and pollutant impacts.156 These concerns 
have in turn affected a number of important deepening and 
maintenance dredging projects in San Francisco Bay, including 

several major projects at the Port ofOakland.157 

WATERWAY MODIFICATION IN THE SAN FRANCISCO ESTUARY (Mar. 2, 1990); BCDC, 
STATUS OF BAY DREDGING, (Nov. 1988); BCDC STAFF, DREDGING AND NAVIGATION 
SAFETY (Feb. 1, 1994); BCDC STAFF, ET AL., LONG-TERM MANAGEMENT STRATEGY 
DRAFT POLICY ENVIRONMENTAL IMPACT STATEMENTIPROGRAMMATIC ENVIRONMENTAL 
IMPACT REPORT (on file with author). 

154. Prior to the early 1980's, disposal of dredged material occurred at many differ
ent disposal sites within San Francisco Bay. The most important site was and contin
ues to be located near Alcatraz Island in central San Francisco Bay. Conventional 
anecdotal wisdom held that most of the material disposed of at the Alcatraz site would 
wash out of the Bay system on the out-going tide. However, in 1982, the U. S. Army 
Corps of Engineers, who managed the site, discovered that not all of the material dis
posed of at the site was being dispersed. Conversely a mound had formed that de
creased the depth of the site from 120 feet deep to 25 feet deep at mean lower low wa
ter and could threaten commercial navigation in the near future if not addressed. The 
Corps responded in the short-term by evening out the peaks of the mound and by re
quiring a more even distribution of material at the site, requiring the disposal of all 
material in an unconsolidated or slurried state to promote greater dispersion, and 
requiring the submittal of post-project reports of dredging amounts. 

155. Although other factors such as natural conditions and weather can also con
tribute to Bay turbidity, commercial and sportsfishermen believe that dredging and 
dredged material disposal constitute a very significant source of turbidity and contrib
ute significantly to the decline in sport and commercial fisheries in the Bay. 

156. Much of the Bay mud is contaminated to some degree by various agricultural 
and industrial pollutants that have been discharged into the Bay and have become 

incorporated into the Bay muds. In some areas, the level of contamination is relatively 
low while other "toxic hot spots" are highly contaminated with one or more contami

nants. Both the excavation of these materials and the disposal of the dredged materi
als are part of the dredging process and provide opportunities for these contaminants 
to be released into the water column and become available for organisms to ingest. 
These pollutants can then become bioaccumulated as they move up the food chain. 

157. Since 1970, the Port of Oakland has pursued a modernization plan that in

cludes the deepening of its access channels to accomodate the newer, larger generation 
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In response, BCDC joined the U. S. Army Corps of Engi
neers, the State Water Resources Control Board, the San Fran
cisco Bay Regional Water Quality Control Board, and the U. S. 
Environmental Protection Agency to participate in the Long 

Term Management Strategy ("LTMS,,).l58 The purpose of 

LTMS is to prepare a long-range management plan for dredg
ing and the disposal of dredged materials over the next fifty 
years. LTMS is studying a range of disposal options in the 
Bay, the coastal ocean, the Delta, and at various upland 

sites.159 The LTMS process has also resulted in the creation of 
a dredged material management office ("DMMO"). The DMMO 
is intended to provide a more consistent and efficient process
ing of dredging and disposal permit applications to the member 
agencies and a more consistent application of policies. DMMO 

of container ships. During this period, container ships have grown eight times as large, 
and ports must accomodate these changes to remain competitive. The Port of Oakland 
pursued a plan to deepen its channels from a depth of -35 feet mean lower low water 
datum to a depth of -38 feet and then to a depth of -42 feet. Phase I, which increased 
the depth to -38 feet and created a new turning circle, involved dredging approximately 
440,000 cubic yards of material from the Oakland Inner Harbor. Phase II, which would 
increase the depth to -42 feet, would involve dredging approximately 6.5 million cubic 
yards from the Inner and Outer Harbors. In fact, the Port now is planning to increase 
the depth of the channels to -50 feet to accommodate continued increases in container 
ship draft. Deepening the channel from -42 feet to -50 feet would involve the dredging 
of approximately 16 million cubic yards. Initial plans called for the Port to dispose of 
the Phase I dredged materials in San Francisco Bay. Environmental concerns led to 
changing the proposed disposal site to an EPA-approved site located 11 miles otT of 
Half Moon Bay. However, legal action by commercial fishing interests prevented this 

plan from progressing. This complex tangle of interests and opposed concerns led to 
what the port industry referred to as "mudlock." 

158. Interim accomplishments of LTMS include interim sediment quality testing 
guidelines, refmements of Bay Plan policies concerning dredging and the disposal of 
dredged material, the production of various studies concerning potential upland dis
posal sites, various Dredging and Disposal Road maps, several dredging-related publi
cations, the establishment of a Pilot Dredged Material Management Office (DMMO), a 
type of "one-stop" permit office to which an applicant for a dredging permit can submit 

a single application, and the preparation and circulation for comment of a draft envi
ronmental impact statement and environmental impact report for LTMS. 

159. LTMS has prepared and circulated for comment a draft programmatic envi
ronmental impact statementJenvironmental impact report ("draft EISIEIR"). The 

LTMS staff is in the process of analyzing the comments and responding, after which it 

will prepare a fmal programmatic EISIEIR and develop revised strategies and policies 
for regulating future dredging and disposal of dredged materials. 
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does not, however, supplant the basic authorities or require

ments of each member agency.160 

BCDC's involvement in LTMS has emphasized BCDC's 
preference for upland beneficial reuse over aquatic disposal 

where feasibleI61 and has led to BCDC's involvement in several 
large and a number of smaller upland reuse projects. The four 
major upland disposal projects, all of which are currently at 
different stages of development, are the Sonoma Baylands 

project,162 the Hamilton Air Force Base project/63 the Monte-

160. The DMMO program has been generally positive to date. DMMO has reduced 

the time to process an application and has fostered consistency and reduced redun
dancy among the participating agencies. DMMO appears to provide a workable model 

to resolve concerns over the processing of permit applications for complex projects by 
multiple agencief' while allowing the DMMO agencies to interpret and apply their own 
laws and policies. However, DMMO has identified some procedural problems that need 
to be addressed, including (1) timeline and process delays, (2) public concerns over 
DMMO process and accessibility, and (3) an inability to track project-specific DMMO 
data. This has resulted in a number of recommendations for improvements in the 

DMMO process. 
161. See SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION, AN 

ANALYSIS OF THE BENEFICIAL USES OF DREDGED MATERIAL AT UPLAND SITES IN THE 
SAN FRANCISCO ESTUARY (June 1994); LTMS Status Report (July 1995); U.S. ARMY 

CORPS OF ENGINEERS, SAN FRANCISCO DISTRICT, ET AL., EXECUTIVE SUMMARY, DRAFT 
POLICY ENVIRONMENTAL IMPACT STATEMENTIPROGRAMMATIC ENVIRONMENTAL IMPACT 
REPORT, LoNG-TERM MANAGEMENT STRATEGY (LTMS) FOR THE PLACEMENT OF 
DREDGED MATERIAL IN THE SAN FRANCISCO BAY REGION (Mar. 1996). 

162. See Laurel Marcus and Marcia Grimm, The Sonoma Baylands Project: Creat

ing An Environmental Benefit Out of the San Francisco Bay Dredging Crisis, 2 
HAsTINGS WEST-NoRTHWEST J. ENVTL. L. & POL 'Y, 121 (Winter 1995). The Sonoma 
Baylands project concerns the tidal restoration of 348 acres of former baylands that 
had been diked off from tidal action and converted to agricultural use around the turn 
of the century. The site is located east of the Petaluma River and south of State High
way 37 in Sonoma County along the north San Pablo Bay shoreline. The land for the 

project and the project itself was developed by the California State Coastal Conser
vancy and the Sonoma Land Trust. The wetland project was designed and constructed 
by the Corps of Engineers. Construction began in June 1994. The project consists of 
using 2.8 million cubic yards of dredged material from the Port of Oakland to restore 

intertidal elevations that will result in the restoration of tidal wetlands at the site. 

Total project cost equals $8.5 million with the federal government responsible for 75% 
and the local partner paying 25%. A 39-acre pilot unit received dredged material from 

the Petaluma River Navigation Channel in San Pablo Bay in October, 1994. Placement 
of material from the Port of Oakland Harbor project began in May, 1995, and was com

pleted in November, 1995. The result of the project is mixed so far although it is too 
early to reach any fmal conclusions concerning the success of the project. 

163. The proposed Hamilton Wetlands Restoration Project (HWRP) reflects a sub
stantial increase in the size and scope of proposed shoreline wetlands restoration proj
ects. This project consists potentially of four land parcels: the 700-acre Hamilton Army 
Airfield, the 20-acre Navy ballfields, the 400-acre former antenna field, and the 1,600-
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zuma Wetlands project,164 and the Port of Oakland outer har

bor project.165 

acre Bel Marin Keys Unit 5. The project would create a total of 2,700 acres of wet
lands, tidal emergent wetlands, seasonal wetlands, and transitional brackish marsh 
wetlands. The project would involve the restoration of the principal habitats of several 
endangered fish, wildlife, and plant species including the fall, winter, and spring-run 
Chinook salmon, steelhead trout, splittail, striped bass, green sturgeon, salt marsh 
harvest mouse, California clapper rail, and the California black rail. LTMS studies 
indicate that the airfield alone could accomodate up to 7 million cubic yards of dredged 
material while restoration efforts over the entire site could accomodate up to 33 million 
cubic yards of dredged material. 

The California Coastal Conservancy and The San Francisco Bay Conservation and 
Development Commission have established a Hamilton Restoration Group (HRG) com
posed of representatives of federal, state, and local governments, environmental 
groups, business groups, and concerned citizens. The HRG has identified four different 
preliminary project alternatives to provide the basis for further analysis to develop an 
environmentally preferred project plan that would probably include a mixture of one or 
more of the four alternatives. The four alternatives are: (1) the recreation of historic 
wetlands conditions, including large isolated tidal ponds and fresh, brackish, and tidal 
wetlands, (2) a natural gradient of wetlands elevations across the site to provide up
lands and freshwater non-tidal wetlands at higher elevations transitioning to tidal 
wetlands near the Bay, (3) the division of the site by a levee into distinct areas of sea

sonal and tidal wetlands, and (4) restoration entirely by natural sedimentation to es
tablish tidal wetlands. 

164. The proposed Montezuma Wetlands Restoration Project involves a much 
larger capacity for the beneficial reuse of dredged material and a much more complex 
and ambitious restoration project. The proposed project site lies immediately west of 
Collinsville in the Suisun Marsh, Solano County near the historic location of the en
trapment zone. Historically, the site was part of the Suisun Marsh but was diked off 
from tidal action in the late 1800's and has been used for agriculture and cattle grazing 
since then. 

The site is currently highly disturbed. Subsidence has caused the site to sink to a 
.present elevation of -8 feet NGVD. Thus, simply breaching the levees and allowing 
tidal waters to flood the site would result in a large tidal lake for many years until 
sufficient siltation occurs so that marsh vegetation could develop. The introduction of 
dredged material as a substitute for natural sedimentation could greatly accelerate the 
marsh restoration process. 

The goal of the project is to use 20 million cubic yards of dredged material to create 
approximately 1,800 acres of tidal and seasonal wetlands. Present plans call for the 
creation of approximately 800 acres of high marsh and seasonal wetlands and 1,000 
acres of low marsh. The project would be entirely privately funded and sponsored. 

Several studies, including extensive physical, chemical, and biological surveys of the 
site and some preliminary design work, have been completed. The project sponsors 
have also commenced the preparation of a joint environmental impact state
menVenvironmental impact report. Current studies have raised several issues, in
cluding concerns over the possible release of contaminants from the dredged material 

into the environment, what constitutes an acceptable range of alternatives for evalua
tion through the CEQA process, marsh design, salinity impacts, and cost. 

The Commission's jurisdiction over the project is both direct for that portion of the 

project located within the primary management area of the Marsh and indirect for that 
portion of the project located within the secondary management area of the Marsh. 
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LTMS has achieved many accomplishments, including 

changes to the McAteer-Petris Act/66 improved BCDC dredging 

policies,167 the designation of a deep ocean disposal site, im

proving in-Bay sediment testing guidelines, improving in-Bay 
disposal site management, fostering the Sonoma Baylands 
wetland restoration project, and the creation of a pilot Dredged 
Material Management Office. The LTMS process has taken 
substantially longer than initially forecast, and the implemen
tation of any final statement of goals will continue to occupy 
the participating agencies into the foreseeable future. BCDC 
participation was initially financed through a user fee of ten 
cents per cubic yard of material authorized for dredging or dis

posal through a BCDC permit, with a cap of $650,000.168 When 
this authority expired, BCDC sought and received additional 
authority to impose a user fee of seven cents per cubic yard of 
material authorized for in-Bay disposal only up to a maximum 

of $210,000 with this authority expiring on January 1, 1999.169 

Funding from this source has proven to be less than antici-

When the project planning first commenced, the San Francisco Bay Plan designated a 

portion of the restoration site as a water-related priority use area and would have 
therefore prevented the use of the site for marsh restoration. However, the Commission 
has since removed that designation as it applies to any land located below the 10-foot 

contour line and provided that any marsh restoration work must be carried out in a 

manner that will not preclude the use of the deep water shoreline and area above the 
10-foot contour for water-related industry and port use. 

165. The Port of Oakland's efforts to dredge first to -38 feet MLLW and then to -42 

feet MLLW have been successful. The Port is now actively planning the next phase of 
dredging, from -42 feet to -50 feet MLLW. The Port anticipates dredging approxi

mately 12-14.5 million cubic yards of material with this project. It is studying a range 
of disposal sites as part of this project, one of which involves placing approximately 

seven million cubic yards of material at the Port Middle Harbor to create an array of 
intertidal and submerged land habitats. Planning is still at an earlier stage for this 
project. The current design concept features a mixture of habitat types, including a 

large deep hole, many acres of shallow sand channels, shallow flats with and without 

eel grass, beaches, and several acres of rock revetments. The project is also not with

out potential opposition and skeptical participation by environmental interests. The 

ultimate success or failure to this proposed beneficial use for habitat restoration must 
await the numerous studies, evaluations, and public hearings before being approved 

and then must also await completion and long-term monitoring before its success or 

failure can be determined. 

166. See CAL. GoV'T CODE §§ 66663 - 66667 (West 1997). 

167. See Bay Plan Amendment No. 3-91, adopted on May 21,1992 and Commission 

Regulation Section 10602, 14 CAL. CODE REGS. § 10602, effective on March 4, 1993. 
168. See CAL. GoV'T CODE § 66667(a) (West 1996). 

169. See CAL. GoV'T CODE §§ 66667(b) (West 1996); Commission Regulation § 

10522, 14 CAL. CODE REGS. § 10522. 
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pated. Thus, BCDC also sought and received a direct state 
general fund appropriation of $100,000 to supplement the user 

fees received and to allow BCDC to continue its LTMS partici
pation. 

After the completion of the EISIEIR process, the LTMS 
agencies will jointly develop a draft management plan to im
plement the preferred strategy. The agencies also anticipate 
developing a regional implementation manual for sampling and 
testing guidance. Finally, the agencies anticipate formalizing 
the DMMO as a permanent entity to coordinate and streamline 
the processing of dredging permit applications. Individual 
agencies will take additional actions including the establish
ment of a permanent allowable disposal volume for the deep 
ocean disposal site, revisions to the Bay Plan and the Regional 
Board's San Francisco Bay Basin Plan, and changes to other 
applicable statewide policies. In addition, BCDC has entered 
into a partnership with the California Coastal Conservancy to 
help achieve LTMS goals by working with other agencies and 
interested parties to develop projects that involve the beneficial 
reuse of dredged materials. Current entities also involved in 
this effort include the Port of Oakland, the City of Novato, and 
the California Environmental Trust. 

C. REVIEW OF CALTRANS PROJECTS 

BCDC has an important and distinctive relationship with 

the California Department of Transportation ("Caltrans,,).17o 

Caltrans has responsibility for planning and supervising the 
construction of all of the major freeways and bridges that ex
tend over and around San Francisco Bay. This relationship is 

reflected in both statutory provisions171 and in the San Fran-

170. See CAL. GoV'T CODE §§ 14000-14456 (West 1997) (Caltrans's basic statutory 

authority). A representative of the State Department of Business, Housing, and 
Transportation sits on the San Francisco Bay Conservation and Development Commis
sion; this representative is often a Caltrans management official. 

171. See McAteer-Petris Act § 66605(a), codified at CAL. GoV'T CODE § 66605(a), 
which recognizes a bridge as a "water-oriented" use; McAteer-Petris Act § 66620(c), 

codified at CAL. GoV'T CODE § 66620(c), which provides that the Secretary for Business, 

Transportation, and Housing shall appoint one of the 27 members who make up the 

Commission. 
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cisco Bay Plan. 172 Beginning in the late 1980's and extending 
into the 1990's, Caltrans sought various BCDC permits to ex
pand the capacity of the bridges that cross San Francisco Bay 

at various locations,173 to make them safe from damage by 
earthquake, to expand the capacity of Interstate Highways 80 
(1-80) and 580 (1-580) by constructing high occupancy vehicle 

(HOV) lanes, and to replace the Cypress Structure.174 The 
bridge expansion and 1-80 applications each involved a sub

stantial projece75 that raised significant policy issues for 

172. See BCDC, SAN FRANCISCO BAY PLAN, supra note 8, at 25 (Findings and Poli
cies on Transportation). 

173. Nine bridges cross San Francisco Bay at various locations. Caltrans is respon
sible for the maintenance of eight of them, including the San Francisco Bay Bridge, 
which connects San Francisco and Oakland, the San Mateo Bridge, which connects San 
Mateo and Hayward, the Dumbarton Bridge, which connects Palo Alto to Fremont and 
Newark, the Richmond San Rafael Bridge, which connects San Rafael and Richmond, 
the Carquinez Bridge, which connects Crockett and Vallejo, and the Martinez-Benicia 
Bridge, which connects Martinez and Benicia. The Golden Gate Bridge, which connects 
San Francisco to Marin County, is maintained and operated by a separate entity, the 
Golden Gate Bridge, Transportation, and Ferry District. 

174. 1-80 crosses San Francisco Bay on the San Francisco Bay Bridge and then runs 
generally north along the eastern shoreline of San Francisco Bay through Emeryville, 
Berkeley, and Albany until it moves inland through Richmond and further northeast to 

and across the Carquinez Strait. Part of 1-580 connects the Richmond San Rafael 
Bridge to 1-80 in Albany. The "maze" refers to an overlapping group of freeway ramps 
and bridges that connect 1-80 southward to Interstate 880 (1-880) and with the San 
Francisco-Oakland Bay Bridge on the west. 

175. San Francisco Bay Conservation and Development Commission Permit No. 9-
87 ("the "Central Avenue Interchange project") (June 15, 1988) as amended through 
Amendment No. Four dated December 15, 1993, involves the widening of Interstate 
Highway 1-580 from four to six lanes and the improvement of the Central Avenue in
terchange in Albany. 

BCDC Permit No. 11-83 ("the Benicia-Martinez Bridge permit"), issued on October 

26,1983 as amended through Amendment No. Two dated March 29, 1994 involves the 
widening of the Benicia-Martinez Bridge over which Interstate Highway 1-680 runs. 

San Francisco Bay Conservation and Development Commission Permit No. 4-92 
("the Powell Street Interchange permit") dated June 18, 1992, as amended through 
Corrected Amendment No. One dated October 22, 1992, projects involves improve
ments to the shoreline and frontage road contiguous to the Powell Street Interchange 

in Emeryville as part of improvements to 1-80 from the Bay Bridge Distribution Struc
ture north to Ashby Avenue in Berkeley 

San Francisco Bay Conservation and Development Commission Corrected Permit 
No. 8-92 ("I-801I-580 Interchange permit") (Dec. 12, 1995) involves the redesign and 
reconstruction of portions of 1-80 and 1-580 and their connecting interchange. 

Application No. 11-92 and later Permit No. 11-93 ("the CypresslBay Bridge Distri
butionIFlyover Project"), dated June 8, 1994, as amended through Amendment No. Two 

dated April 14, 1995, involves the reconstruction of the Cypress Freeway, the modifica
tion of the Bay Bridge Distribution Structure, and the construction of the "flyover," an 
elevated structure designed to connect the southbound inside HOV lane on 1-80 to the 
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BCDC.176 In reviewing each of these applications, BCDC re
solved these policy issues by balancing the Caltrans goals and 

requirements with BCDC policies and obligations.177 These 

toll-free car pool lanes located at the toll booth structure. Initially, Caltrans had sub
mitted a separate application for the flyover, but the Commission voted to deny that 

application to force Caltrans to combine that project with the Cypress Reconstruction 
Project. 

175. The Central Avenue Interchange project involved the placement of 8,380 

square feet of solid and 2,180 square feet of pile-supported flIl. The pile-supported flIl 
consisted of widening a bridge over Cerrito Creek where it empties into a mudflat near 
the Hoffman Marsh. 

The Benicia-Martinez Bridge project involved the placement of 52,500 square feet of 
cantilevered fill to allow the construction and use of one new northbound lane and one 
new southbound lane over the bridge. 

The 1-8011-580 Interchange permit involved the removal and replacement of shore
line protection and debris removal over more than 1 million square feet of the Albany 
mudflats within the Commission's Bay jurisdiction and the construction, use, and 
maintenance of portions of the redesigned interchange within the Commission's shore
line band jurisdiction. The permit also required significant public access along ap
proximately 9,860 feet of shoreline over 2.7 acres. 

176. The Central Avenue Interchange project raised two issues: mitigation and 
public access. The Benicia-Martinez Bridge project raised the single issue of public 
access. The 1-8011-580 Interchange permit raised issues of public access in close prox
imity to very important bird habitat area. The permit involved the relationship of 
measures designed to mitigate possible adverse impacts of public access on use of the 
bird habitat area with the rights of handicapped people who want to use the public 
access area and their rights under the Americans With Disabilities Act and analogous 
state laws. The permit also raised issues of visual access, mitigation and wildlife habi
tat improvement, and consistency of the application with the designation of part of the 
project site as a park-priority land use area. 

The CypresslBay Bridge DistributionIFlyover Project raised numerous significant, 
difficult, and extraordinarily complex issues concerning transportation planning, wild
life designations at the Emeryville Crescent, visual access, and possible incompatibili
ties between public access and the use of the Emeryville Crescent by numerous water
fowl, including rare and endangered species. Without summarizing all of the Commis
sion's involvement with this application, San Francisco Bay Conservation and Devel
opment Commission, the DRB, and the ECRB held numerous public hearings on the 
project and the San Francisco Bay Conservation and Development Commission permit 
that authorizes the project is 55 pages long. 

177. With the Central Avenue Interchange application, Caltrans asked San Fran
cisco Bay Conservation and Development Commission to consider as full mitigation for 
the project marsh restoration work that Caltrans had performed as part of an earlier 
project that San Francisco Bay Conservation and Development Commission author

ized. San Francisco Bay Conservation and Development Commission refused to do so 
because the earlier restoration work was needed to offset the detriments of the earlier 
project. BCDC and Caltrans eventually agreed to the creation of 10,000 square feet of 
new tidal marsh by Caltrans as appropriate mitigation. This project also involved the 
creation of 51,000 square feet of public access along 3,000 feet of Bay shoreline by cre
ating a 13 to 15-foot-wide public access corridor. BCDC and Caltrans had substantial 
difficulty resolving issues concerning the location and design of the access. The limited 
width of the shoreline in the project vicinity and the need to protect sensitive wildlife 
habitat of the Albany mudflats imposed significant limitations on public access. Cal-
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balancing exercises were always lengthy, difficult, frustrating, 
and, to some degree, unsatisfactory, but they also did serve to 
protect important Bay-related goals and objectives. 

trans and the Commission negotiated the length, height, and nature of a barrier to 
separate the highway and the public access corridor to balance safety, access, and 
esthetic concerns. 

With the Benicia-Martinez Bridge project, the Commission required Caltrans to 

provide one of the following: (1) a five-foot-wide walkway across the bridge, (2) a ferry 
service between Benicia and Martinez, or (3) a regularly-scheduled shuttle service for 

transporting pedestrians and bicyclists across the bridge. 
In the Powell Street Interchange permit, the Commission denied part of the applica

tion involving the proposed placement of 3,240 cubic yards of material that would cover 
in part 4,800 square feet of mudflat because the record did not show that the fill was 
necessary for shoreline protection but seemed to indicate that it was needed simply to 
increase the size of the road. The Commission also approved the application in part 
and subsequently approved the placement of the material previously denied when 

Caltrans also reduced the amount of riprap involved and included the removal 4,600 
square feet of existing but unsuitable concrete and asphalt riprap as part of the project. 

In the 1-80/1-580 Interchange project BCDC imposed conditions' that deal with the 
height of the fence that would separate the public access pathway corridor from the 
adjacent bird habitat and the material used to construct the fence. BCDC also con
cluded that the slight incursion into a park-priority land use area was not inconsistent 
with the designation and that the required mitigation will protect environmentally
sensitive marshes and mudflats, and not adversely affect Bay water quality. 

In August 1996, the Office of the State Architect asked San Francisco Bay Conser
vation and Development Commission staff concerning a public complaint that public 
access conditions violate Title 24 because its interference with views from the public 
access pathway to the mudflats and Bay affected persons confined to a wheelchair 
much more substantially than a person not so confmed. The State Architect's Office 
initially stated that it tentatively agreed that the project does not comply with Title 24. 
Subsequently, representatives of the State Architect's Office of Regulation Services, 
San Francisco Bay Conservation and Development Commission, Caltrans, and the City 
of Albany met to discuss this problem. Interestingly, San Francisco Bay Conservation 
and Development Commission has not received a fmal response from the State Archi
tect's Office on this matter. 

Permit 11-93, which authorizes the Cypress, Bay Bridge Distributionlflyover project, 

contains numerous special conditions including a requirement that the fmal design of 
the freeway and overpass structures be reviewed by the Design Review Board, a re
quirement that preliminary engineering plans and engineering criteria be reviewed by 
the Engineering Criteria Review Board, a requirement that Caltrans shall prepare and 
certify an environmental document concerning any possible adverse environmental 
impacts of the required public access, numerous requirements relative to public access, 
including specified improvements and a contingency plan for the creation of an interest 
bearing account of $2,445,000 if environmental concerns prevent the construction of 
the improvements, a requirement that Caltrans establish an interest-bearing account 
with $400,000 for use by the East Bay Regional Park District for improving a public 
view area along the south side of Powell Street and for habitat enhancement in the 

northern portion of the Emeryville Crescent, limitations on the size and location of 
safety barriers to protect views, a requirement for an open space dedication on Cal

trans property located in the Emeryville Crescent wildlife priority use area, and miti
gation requirements to offset possible adverse impacts of the project on wildlife that 
uses the Emeryville Crescent. 
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Similarly, the various Caltrans seismic retrofit projects that 

came before BCDCl7S were complex, raised significant policy 

issues for BCDC,179 and involved even more pressure on BCDC 
to act very quickly. Also similarly, the resolution of these is
sues and the issuance of the BCDG permits for these Cal trans 
projects were difficult, sometimes frustrating, and unsatisfac

tory to some degree for all involved.lso 

178. Permit No. 7-94 involved proposed seismic safety improvements to the 

Richardson Bay Bridge ("the Richardson Bay Bridge project"). The application was 

reviewed by both the Design Review Board and the Engineering Criteria Review 

Board, and the Commission held two public hearings on the application. 
Permit No. 1-97 involved the seismic retrofitting of the Richmond-San Rafael Bridge 

("the Richmond-San Rafael Bridge seismic retrofit project"). The proposed project 
would result in approximately 40,000 square feet of new solid and pile-supported fill 

and approximately 159,000 square feet of temporary solid and pile-supported fill for 
coffer dams, work platforms, and construction access trestles. The project would also 
involve the dredging of approximately 219,000 cubic yards of material with most being 

disposed of at the Alcatraz disposal site. 

179. Cal trans and San Francisco Bay Conservation and Development Commission 

considered five alternative retrofit strategies for the Richardson Bay Bridge project. 

These include the Caltrans proposal to construct pier walls at the bottom of the sup
porting columns at a cost of $5.2 million, the DRB-preferred alternative of moving the 
pier walls up to the tops of the columns with an estimated cost of $6-$8 million, the use 
of steel and concrete infill cross-bracing with an estimated cost of $10-$20, replacing 

the entire substructure of the bridge with an estimated cost of $30-$40 million, and 

building a full replacement bridge with an estimated cost of $80 million. 
The Richmond-San Rafael Bridge seismic retrofit project raised issues concerning 

whether the amount of fill proposed was the minimum necessary, whether mitigation 

for the fill would be adequate, whether the application would provide maximum feasi

ble public access consistent with the project, whether the project is consistent with Bay 

Plan policies protecting fish and wildlife, and whether the project is consistent with 
Bay Plan policies on dredging and water quality. Soon, however, another issue that 

proved to be the most controversial aspect of this application developed from testimony 

from bicycle advocates seeking permanent bicycle access across the bridge. 

180. On November 17, 1994, San Francisco Bay Conservation and Development 

Commission denied the Richardson Bay Bridge application. BCDC based its denial on 

five reasons: raised pier walls could preserve Bay views near the bridge, could provide 
better light, would prevent possible safety, surveillance, and graffiti problems, would 

minimize fill, and would maintain water circulation. Caltrans appealed the denial to 
the State Earthquake Emergency and Seismic Retrofit Permit Review Panel. The 

Review Panel ordered BCDC to issue the permit so that it would take effect within 30 

days and that the permit not include any condition requiring review by the Design 

Review Board or by the Engineering Criteria Review Board. The order also asked San 

Francisco Bay Conservation and Development Commission, Marin County, and Cal

trans to submit to the Secretary of Business, Transportation, and Housing (BTH Secre

tary) all conditions on which they agree concerning public access, security, lighting, 

and fencing. If unable to agree, the BTH Secretary shall resolve the disagreement. The 

permit shall be limited to conditions on which all parties agree or that the BTH Secre-
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These BCnC interactions with Caltrans convinced both 
agencies that better coordination and communication are es
sential if they are to meet their various statutory obligations 
quickly and efficiently and without the mutual mistrust and 
frustration that characterized their earlier experiences. As an 
example of this different approach, both agencies have become 
deeply involved in the planning for the replacement of the east 

span ofthe San Francisco-Oakland Bay Bridge.18l 

Bcnc and Caltrans have utilized other ways to improve 
their relationship. First, Caltrans has agreed to fund the hiring 
of a staff engineer by BCnC, and BCnC has agreed to hire the 
engineer from Caltrans to improve BCnC staff's understanding 

tary has approved. Revised Permit No. 7-94, as issued on May 18, 1995, contains con
ditions relative to public access, security lighting and fencing, and marsh protection. 

With regard to the Richmond-San Rafael Bridge project, Caltrans opposed the re
quests for bicycle access on the bridge because it believed that providing such access 
would not be safe unless Caltrans redesigned the project in such a way that would 
significantly increase the cost of and time to complete the project and thus be inconsis
tent with direction given to Caltrans to complete the retrofit projects as soon as possi
ble. Caltrans also argued that the imposition of any permit conditions relative to this 
subject would be illegal. 

181. The east span of the Bay Bridge is a double-deck truss structure that is ap
proximately sixty years old and carries approximately 280,000 vehicles per day. The 

east span is more vulnerable to an earthquake than the west span. Caltrans initially 
considered a retrofit rather than a replacement project, but an independent team of 
experienced professionals investigated these alternatives and concluded that full re
placement is the most prudent fmal seismic retrofit strategy. To reach a consensus on 
the design of the new span, Governor Wilson and the State Legislature asked the Met
ropolitan Transportation Commission (MTC) for recommendations. MTC established a 

Bay Bridge Design Task Force, a seven-member task force consisting of representatives 
from Alameda, Contra Costa, and San Francisco Counties and from San Francisco Bay 
Conservation and Development Commission. In April 1997, the Task Force formed the 
Engineering and Design Advisory Panel (EDAP), a thirty-six-member group that in
cluded representatives from the Commission's Design Review Board and Engineering 
Criteria Review Board. EDAP adopted design and engineering criteria in April, re
viewed various design proposals and eventually settled on three alternative design 
proposals for further study: (1) a viaduct between Yerba Buena Island and the toll 
plaza, (2) a single-tower cable stayed bridge, and (3) a single-tower suspension bridge. 

Interest in this project is very high, and the Commission has received comments from 
organizations including the East Bay Regional Park District and the Bike the Bridge 

Coalition. In response to the continuing concerns of bicyclists and previous experience 
with BCDC review of the retrofitting of Richmond-San Rafael Bridge, State Senator 

Quentin Kopp inserted at the last moment a provision into Senate Bill 60, the funding 
bill for this project, a provision that bars BCDC from imposing any condition concern
ing bicycle or pedestrian access or mass transit facilities on the replacement structure. 
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of Caltrans procedures.182 Second, BCDC and Caltrans have 
discussed the possibility of working together to develop a 

shoreline transportation plan. l83 BCDC and Caltrans also con
sidered the appointment of a Caltrans engineer to the Commis

sion's Engineering Criteria Review Board.l84 

182. Prior to the early 1990's, asked San Francisco Bay Conservation and Devel

opment Commission had a staff engineer to coordinate the activities of the Engineering 
Criteria Review Board and to review fmal engineering plans submitted pursuant to the 
Commission's standard plan review condition. However, increasing budgetary con
straints in the early 1990's forced the Commission to eliminate its staff engineer. The 
number of permit applications with their increasingly complex engineering issues 
forced San Francisco Bay Conservation and Development Commission to fmd some 
means of funding the rehiring of a staff engineer. In addition, the Commission believed 
that it could benefit greatly from having a staff member with special knowledge and 
experience with Caltrans projects. The result of these interests and continuing dia
logue with Caltrans was a plan for Caltrans to provide funding to the Commission 
necessary to fund the hiring of a staff engineer for one year and hopefully to extend 
that hiring if both sides were satisfied with the arrangement. San Francisco Bay Con
servation and Development Commission has hired a staff engineer who is compensated 
with funds provided to San Francisco Bay Conservation and Development Commission 
by Caltrans, and the experience has been very positive. Caltrans is currently consid
ering whether or not to extend this arrangement for another year. 

183. San Francisco Bay Conservation and Development Commission staff has con
sidered the need for a shoreline transportation plan as a means of avoiding or mini
mizing future conflicts with Caltrans and other parties interested in transportation 
issues and projects that could affect San Francisco Bay. Perhaps even more impor
tantly, such a plan could help eliminate, minimize, and postpone Bay fill that other
wise might be unavoidable to relieve additional Bay traffic congestion. Preliminary 

discussions with Caltrans staff have occurred but no such plan has been developed. 
However, the goal is important to San Francisco Bay Conservation and Development 
Commission, which has directed the Executive Director to present a proposed agree
ment with MTC and Caltrans to the Commission by June 30, 1998. 

184. San Francisco Bay Conservation and Development Commission and Caltrans 

believed that this arrangement would help the ECRB and the Commission understand 
Caltrans planning processes and projects better. However, before San Francisco Bay 
Conservation and Development Commission and Caltrans could enter into such an 
arrangement, the Commission needed assurance that such an arrangement would not 
violate state conflict of interest laws. As result, San Francisco Bay Conservation and 
Development Commission sought advice from the State Fair Political Practices Com
mission (FPPC) concerning this proposal. On April 8, 1996, FPPC provided written 
advice to San Francisco Bay Conservation and Development Commission that a Cal

trans engineer who sat as a member of the ECRB could not help present Caltrans 
projects either to the ECRB or to the Commission. Based on this advice, Cal trans de
termined that it would not be sufficiently beneficial to have a Caltrans engineer be

come a member of the ECRB. 
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D. SAN FRANCISCO AND OAKLAND WATERFRONT PLANNING 

EFFORTS 

307 

As part of BCDC's recent efforts to create partnerships with 
other public entities, BCDC has worked with the Ports of San 
Francisco and Oakland to develop detailed plans for the public 
and private use of the two waterfronts. BCDC's direct in
volvement in San Francisco waterfront planning commenced in 
1975 when BCnC adopted the San Francisco Waterfront Spe

cial Area Plan ("BCnC SF Waterfront Plan,,).IS5 As recom

mended by the BCnC SF Waterfront Plan, BCDC also adopted 
a total design plan for the San Francisco waterfront from Pier 
24 under the Bay Bridge north to Pier 7 north of the Ferry 

Building. ISS In 1974 and 1975, BCDC also adopted a policy for 

185. The San Francisco Bay Conservation and Development Commission SF Water

front Plan recognizes the San Francisco waterfront as a vitally important regional 
resource that can support port and related maritime facilities, public access, open 
space, recreational sites, and water-oriented commercial recreation without undue 
conflict if guided by overall planning responsive to public desires that balances eco
nomic, environmental, and social goals. The Plan also acknowledges (1) that economic 
studies indicate that the use of replacement fill of office and residential use within 
current city height limitations is not likely to generate rent to the Port, (2) that water
front land is valuable and scarce and should not be used for automobile access and 
parking unless absolutely necessary, no upland location is feasible, and it is the mini
mum necessary, (3) that elevated freeways near the shoreline impair visual access to 
the Bay and are perceived as a barrier between the City and its waterfront, (4) that 
maritime activities are intrinsically interesting and that public access, view sites, and 
recreational areas are desirable if they do not interfere with maritime functions, (5) 
that greater amounts of public access, view sites, and public recreation sites are par
ticularly desirable in the Ferry Building area but that public funding may be needed to 
achieve the desirable amount of public access in addition to public access obtained 
through the permit process, (6) that the replacement and reuse of obsolete maritime 

fmger piers north of the Bay Bridge should be guided by a "Total Design Plan" with 
detailed design specifications developed by a public agency, (7) that the character of the 
Fisherman's Wharf area depends on the maintenance and expansion of the fishing fleet 
and related maritime activities, and (8) that the waterfront and adjacent inland areas 
between the Bay Bridge and China Basin hold potential for development as unique 
residential area in conjunction with commercial, existing industrial, and open space 
uses. The Plan then consists of a series of permitted uses on new or replacement fill, 

policies, recommendations, and maps for the various areas of the waterfront. 
186. The Total Design Plan includes the approximate configuration of piers and 

other fill, the approximate location, amount, height, and bulk of proposed uses, the 
location and design of parks, open space, public access areas, and view corridors, the 
amount of permitted parking, and the means by which public recreation, open space, 
and public access are to be provided and maintained. 
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providing "credit" for the removal of deteriorated piers, i.e., a 
so-called "replacement fill policy. ,,187 

Development of the San Francisco waterfront has not pro
ceeded as anticipated when BeDe adopted the BeDe SF Wa
terfront Plan and the Total Design Plan. The Port's existing 
facilities could not accommodate the new container technology 
that quickly transformed the operation of ports worldwide 
without very substantial investment in new facilities, and the 
Port failed to make such investment before the Port of Oakland 
did and thereby the Port of Oakland attracted most container 
shipping away from San Francisco. In addition, the replace
ment fill policy did not provide a sufficient financial incentive 
to new waterfront development. The Port believes that the de
velopment constraints contained in the BeDe SF Waterfront 
Plan and the Total Design Plan prevent the financial invest
ment needed to allow new development. Whatever the reasons, 

many of the piers have continued to deterioratel88 and remain 
largely unused or underused. 

Three further factors have substantially affected the plan
ning and development of the San Francisco waterfront. First, 
in October, 1986, the Attorney General's Office provided infor
mal written advice to BeDe concerning limitations imposed by 
the McAteer-Petris Act, the San Francisco Bay Plan, the BeDe 
Waterfront Plan, and the Total Design Plan on development of 
the finger piers, especially as those limitations affect the Port's 
ability to upgrade the piers to meet current seismic standards 

and building codes.189 Second, in November, 1990, the voters of 

187. The San Francisco waterfront contains many deteriorated piers. The issue the 
San Francisco Bay Conservation and Development Commission considered was 
whether the Port should be allowed some credit for removing those piers as an incen
tive toward accelerating their removal when the Port seeks to place replacement flil. 
The report concluded that credit for the removal of deteriorated piers should be allowed 
for those locations covered by a special area plan that specifies permitted uses for the 
replacement fill, a permit application must be flied within ten years of obtaining the 
credit, and the use of the replacement flil must be consistent with the adopted special 
area plan. 

188. SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION, STATUS 

OF CERTAIN PIERS ALONG THE SAN FRANCISCO WATERFRONT (Feb. 1991). 
189. Prior to receipt of this advice letter, BCDC had always treated the tops of piers 

that extend over the Bay and existed prior to BCDC's coming into existence as part of 
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San Francisco approved Proposition H, which required the City 
to establish a waterfront land use process and to adopt a water
front land use plan and also banned hotels along the San Fran
cisco waterfront. This set in motion an extensive local land use 
planning process for the San Francisco waterfront. Third, in 
1991, BCDC completed its review of the physical status of San 
Francisco waterfront piers and confirmed that the condition of 
many of the piers was very poor and that they would require 

extensive repairs prior to any development.19o These factors 
led to a deadlock concerning future development along the San 
Francisco waterfront. 

In January, 1995, the Port approved a draft waterfront plan 
for environmental review. BCDC staff review identified sev
eral areas of the draft plan that were inconsistent with the 
McAteer-Petris Act and the San Francisco Bay Plan, the BCDC 
San Francisco Waterfront Plan, and the Total Design Plan. In 
March, 1996, the Port and BCnC signed a memorandum of un
derstanding to jointly review the plan in the context of BCnC's 
laws and policies and to resolve these issues and identify possi

ble amendments to the Commission's plans.l91 At the invita
tion of the Port and BCDC, the Save San Francisco Association 
joined the negotiations. 

the shoreline band. So long as BCDC treated the tops of the pier structures as part of 
the shoreline band, its authority over development would be much more limited, gen
erally to issues of public access and consistency with the port-priority use designation. 
However, if BCDC had Bay jurisdiction over development of the tops of the piers, the 
Commission's authority would be much greater and include issues of whether the pro
posed development was water-oriented, whether an alternative upland location existed 

for the project, whether the amount of Bay flll was the minimum amount needed, and 
mitigation for the fill, in addition to the issues of public access and consistency with the 
port priority use designation. The AG advice letter concluded that where proposed 
development of the piers involves work on the pier itself or substructure, the scope of 
the Commission's permit review varies with the physical extent, nature, and purpose of 

the work. The advice letter then stated that the difference between an administrative 

or minor permit from a major permit might be an appropriate basis for distinguishing 
between those activities that trigger the application of Bay fill-related policies. See 
Letter From Dennis Eagan, Deputy Attorney General to Alan R. Pendleton, San Fran
cisco Bay Conservation and Development Commission Executive Director (October 8, 
1986). 

190. SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION, STATUS 
OF CERTAIN PIERS ALONG THE SAN FRANCISCO WATERFRONT, February 1991 

191. Specific areas of discussion that the MOU identified included public access re
quirements and Bay Plan policies on fill for commercial recreation. 
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These negotiations led to the adoption of a Concept Agree
ment between the Port, BCDC, and the Save San Francisco 

Bay Association.192 However, the Concept Agreement is quite 

general and leaves many issues and details unresolved.193 Ne
gotiations have continued, but reaching even a consensus staff 
resolution of these issues applicable to the entire waterfront 
has proved elusive. Therefore, BCDC and Port staffs have 
abandoned this approach for the time being and instead are 
attempting to develop specific recommendations for different 
areas of the waterfront, one at a time. Currently, BCDC and 
Port staffs continue intensive negotiations over this shoreline 
planning initiative. 

192. The major provisions of the conceptual agreement are as follows: (1) Piers 24, 
33, 34, 36, and such other piers as will be determined later will be removed to create 
open water, (2) three new public plazas will be created at Fisherman's Wharf, near 
Piers 19 through 27 (Wharf 25 project), and near Piers 34 and 36 (Brannan Street 
Wharf project), (3) the Port will set aside 25% of gross cash receipts from new develop

ment on all piers and seawall lots to fmance the Wharf 25 and the Brannan Street 
Wharf projects (the Fisherman's Wharf project is expected to be self-funded from reve
nues associated with new development and a new parking garage in the area), (4) the 
parties will adopt specific public access requirements on piers, (5) San Francisco Bay 
Conservation and Development Commission will adopt new policies for replacement fIll 
to guide the size and shape of replacement piers in specific locations, (6) BCDC will 
adopt new policies governing repairs and allowable uses on new or replacement piers, 
depending on physical condition and remaining useful life of the pier, (7) historic re
sources will be preserved as determined through a special study, and (8) a joint design 
review committee will be created to develop early consensus on the design of new port 
projects. The conceptual agreement also provides that piers will be assigned to one of 
two categories: category I piers will be treated as falling within the San Francisco Bay 
Conservation and Development Commission's shoreline band jurisdiction, and category 
II piers will be treated as falling within the San Francisco Bay Conservation and De
velopment Commission's San Francisco Bay jurisdiction and thus only water-oriented 
uses will be allowed. See Draft Concept Agreement Among the Port of San Francisco, 
the Save San Francisco Bay Association, and the San Francisco Bay conservation and 
Development Commission dated December 12, 1996; memorandum from Will Travis 
and Jennifer Ruffolo to San Francisco Bay Conservation and Development Commission 
Commissioners and Alternates Re: Staff Report and Recommendation on Draft Concep

tual Agreement Between the Staffs of the Commission, the Port of San Francisco, and 
the Save San Francisco Bay Association (February 28, 1997). 

193. Among those unresolved issues are: (1) defmitions of key terms, (2) priorities 

for pier removal and fund use, (3) the concept of total pier area, amount of pier re
moved, remaining, or offset, (4) the special study area process for piers 15-29, (5) de

tails of the fmancing provisions, and (6) the adequacy of public access on piers. In addi

tion, the issue also remains of how to make the Concept Agreement as revised through 
further negotiations consistent with the Port's Waterfront Land Use Plan and its De
sign and Access Element as well as amendments to the Commission's Bay Plan, San 
Francisco Waterfront Special Area Plan, and the Total Design Plan. 
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Similar to the Port of San Francisco process, BCDC has en
tered into a shoreline planning process for the Port of Oakland 
shoreline. In April, 1996, BCnC authorized its Executive Direc
tor to enter into an agreement with the Port of Oakland and 
the City of Oakland to jointly develop a public access plan and 
an implementation. strategy for the Oakland waterfront and 
provide $20,000 from the Port to finance BCDC staff participa
tion in the process. After considerable negotiation, BCDC, the 
Port, and the City entered into such an agreement in February, 

1997.194 Currently, the BCDC, Port, and City staffs have made 
substantial progress in this planning initiative, but substantial 
additional work remains before any final agreement can be 
submitted to the three agencies. 

E. OTHER BCDC RESPONSES 

BCDC has also responded in other ways to the attempts to 
eliminate it. Those additional attempts include promoting the 

concepts of a mitigation bank195 and of a Bay trust,196 engaging 

194. The agreement describes the following tasks the San Francisco Bay Conserva
tion and Development Commission, the Port, and the City will complete by June 30, 
1997: (1) the refmement of the concepts of "maximum feasible public access" in the 
context of areas of the Port and City that lie within issue the San Francisco Bay Con
servation and Development Commission's jurisdiction, especially in connection with 
future Port and City development, (2) the preparation of a land use and ownership 
inventory map of the Oakland shoreline, (3) the preparation of a public access opportu
nities map, (4) the preparation of a public access constraints map, (5) the creation of a 
mechanism to operate a public access bank, (6) the development of a public access 
implementation plan, (7) the streamlining of the application review process through 
coordination and, to the maximum extent feasible, consolidation of Port, City, and the 
San Francisco Bay Conservation and Development Commission permit processes, and 
(8) the adoption of necessary amendments to the San Francisco Bay Plan. The agree
ment also contained a public participation and outreach element and a work program 
and schedule. Funding of BCDC staff participation in this project is through a similar 
arrangement as that used in the Port of San Francisco waterfront planning process. 

195. In 1996, the San Francisco Bay Conservation and Development Commission 
Executive Director began developing the idea of a virtual mitigation bank. The idea 
was refmed through several drafts and was circulated informally for comment selected 

persons with an interest or demonstrated expertise. In his proposed 1997-98 budget, 

Governor Wilson included "the Governor's Coastal Initiative," a combination of pro

posed plans and expenditures to "fulfill the vision of California voters who passed 

Proposition 20 in 1972 and of the California Coastal Act of 1976." The initiative pro
posed spending a total of $12.9 million to improve public access, make local decision
making on coastal matters for accountable, enhance coastal wetlands, improve coastal 
water quality, and expand the utilization of information technology in coastal planning, 

management, and permitting. One element of the proposed initiative involved the 
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expenditure of $6.25 million for coastal wetlands restoration and protection. One part 
of this element proposed providing $500,000 to the California Coastal Conservancy and 
$109,000 to the San Francisco Bay Conservation and Development Commission to 
establish a San Francisco Bay Regional Wetlands Mitigation Bank.. 

The idea of developing a tidal wetlands mitigation bank. raised a number of concerns 
with the environmental community. These concerns included (1) creating an institution 
that could provide an easy way to allow projects that would otherwise not be permitted, 
(2) not limiting the use of the bank. to small fill projects, for which there is substantial 
evidence that they are not already being mitigated, when such evidence does not exist 
for larger projects, (3) any project eligible for bank. credits should be water-dependent, 
(4) the use of banks fmanced with public funds should be limited to public agency proj
ects, and (5) the project should impact less than one acre of wetlands, (4) the use of 
mitigation credit certificates, (6) the allegedly poor track record of existing mitigation 
projects, and (7) concerns about mitigation ratios. 

With the concurrence of Resources Secretary Douglas Wheeler, a State Senate 
Budget and Fiscal Review Subcommittee withheld the requested funding and recom
mended putting the proposed appropriation into State Assemblyman Ted Lempert's 
bill, 241 A.B. 241, Cal. Leg., 1997-98 Reg. Sess. (1997). Negotiations led to the use of 
A.B. 241 for that purpose. The bill was eventually approved by the Assembly and the 
Senate. However, the Bay Planning Coalition recommended a veto for the bill because 
it believed that it was not included in the negotiations over the bill. Governor Wilson 
thereafter vetoed the bill. However, efforts to reinvigorate the concept with the sup
port of all parties, including the Bay Planning Coalition and Governor Wilson, are 

currently in progress. 
196. The San Francisco Bay Conservation and Development Commission first 

raised the idea of a Bay Trust as part of its first strategic plan. That plan contained 
several goals, including developing and implementing a comprehensive program for the 
use and restoration of Bay resources. Objective No.3 for that goal required the San 
Francisco Bay Conservation and Development Commission's Bay Trust Task Force to 
evaluate the feasibility of establishing a new "Bay Trust" and to identify means of 
making better use of existing programs to acquire, manage, and enhance Bay natural 
resources. The task force submitted its report to the San Francisco Bay Conservation 
and Development Commission in December 1996. The Task Force recommended that 
the San Francisco Bay Conservation and Development Commission endorse the estab
lishment of a Bay Trust in partnership with the California Coastal Conservancy. The 
San Francisco Bay Conservation and Development Commission endorsed the idea on 
April 17, 1997. 

Simultaneously to the San Francisco Bay Conservation and Development Commis
sion's consideration of this idea, the Bay Area Open Space Council was studying the 
idea of developing a more effective structure for fmancing open space projects. Re
source-based, regionally-funded programs already exist in other parts of California. 
The Council concluded that the establishment of a new organization would be a good 
way to focus attention on the resource and recreational needs of the Bay Area. 

State Senator Byron Sher, a former San Francisco Bay Conservation and Develop

ment Commission Commissioner, had introduced S.B. 1048 to establish the type of 
program envisioned by the Council. Numerous Bay Area Assembly members and Sena

tors had joined as co-authors of the bill. S.B. 1048, Cal. Leg., 1997-98 Reg. Sess. 
(1997). With minor changes, the San Francisco Bay Conservation and Development 

Commission supported the bill as the vehicle to establish the Bay Trust. Subsequently, 
however, the bill was placed in suspense in the Senate Appropriations Committee. 
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in strategic planning,197 and implementing a public outreach 

and information program.198 

VI. CONCLUSION 

Prior to 1965, San Francisco Bay was generally considered 
potentially prime real estate, appropriate for immediate devel
opment. As a result of physical, economic, and political condi-

197. Since 1993, the San Francisco Bay Conservation and Development Commis
sion staff has been involved in strategic planning as a means to developing a more 
coherent plan for future BCDC actions. On December 7, the San Francisco Bay Con
servation and Development Commission adopted its first strategic plan. Since then the 
San Francisco Bay Conservation and Development Commission has twice amended its 
strategic plan. The current plan contains a vision statement that states that "BCDC 
will be relied upon to lead in achieving a larger, healthier Bay and improving public 
access to it," a mission statement that states that "BCDC is dedicated to the protection 
and enhancement of San Francisco Bay and to the encouragement of the Bay's respon
sible use," identifies four ongoing goals [prevent unnecessary Bay flII, maximize public 
access where compatible with resource protection, encourage and support appropriate 
development of the shoreline, and promote the optimum use and management of Bay 
resources), five three-year goals [develop and implement a comprehensive program for 
the use and restoration of Bay resources, develop and implement a responsible and 
effective funding strategy, maintain and improve an effective enforcement program, 
establish a more effective, collaborative Baywide regulatory program, and increase 
awareness and visibility the San Francisco Bay Conservation and Development Com
mission's programs), and a series of nine-month objectives to help implement those 
goals. The current plan will provide the basis for the San Francisco Bay Conservation 
and Development Commission's 1997-98 and 1998-99 work programs and its budget 
requests for these years, as required by Governor Wilson's Executive Order. 

198. The San Francisco Bay Conservation and Development Commission's public 
outreach program has resulted in the preparation of a compliance assistance brochure, 
over 1,100 of which have been distributed to various local agencies for further distribu

tion to the public. The San Francisco Bay Conservation and Development Commission 
public outreach task force has met on several occasions to develop a strategy to im
prove public awareness of BCDC. Subsequently, the San Francisco Bay Conservation 
and Development Commission accepted a report from the Task Force that contains 
seven short-term goals and three long-term goals. Subsequently, the San Francisco 
Bay Conservation and Development Commission adopted an amended strategic plan 
that includes increasing awareness and visibility of the San Francisco Bay Conserva
tion and Development Commission's programs as one of the Commission's five three

year goals. The goal contains seven ninth-month objectives, all of which are related to 

public outreach and reflect the San Francisco Bay Conservation and Development 

Commission's concern with improving public knowledge of and understanding of the 
San Francisco Bay Conservation and Development Commission's evolving role in Bay

related resource governance. In short, the San Francisco Bay Conservation and Devel
opment Commission has adopted and is partially implementing an aggressive public 
outreach program to try to become a more effective and responsive agency, to try to 

meet its various statutory obligations more comprehensively and efficiently, and to try 
to avoid future attempts to abolish it or to significantly cut back on its authority and 

role. 
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tions, developers were filling 2,400 acres of Baylands per year. 
The entire Bay shoreline provided only approximately four 

miles of public access. The future of the Bay as a functioning 
estuary and resource of incalculable wealth and beauty was in 
serious jeopardy. 

Unprecedented public lobbying of the State Legislature and 
then Governor Ronald Reagan resulted in the creation of BeDe 
in 1965. The result was the McAteer-Petris Act and later the 
San Francisco Bay Plan. Those two documents and their sub
sequent implementation very successfully addressed the basic 
problems of uncoordinated, haphazard filling of the Bay and a 
lack of public access, while allowing significant development 
along the Bay shoreline. The process of filling San Francisco 
Bay was halted and even reversed. Substantial amounts of 
new and improved public access to and along San Francisco 
Bay have been created. Significant new development has oc
curred along the Bay shoreline. Subsequently, a similar story 
evolved in the mid 1970's concerning the protection of the Sui
sun Marsh. DuriI4.g the first twenty to twenty-five years of 
BeDe's existence, BeDe provided a model of successful re

gional governance199 while addressing significant problems be
fore recognition of those problems became popular and common 

nationwide.2
°O 

During the 1980's and into the 1990's, however, changing 
political, social, and economic forces, including increased 
population growth, increased traffic, concern over seismic 
safety, economic recession and then rebound and growth, con
cerns about the size, nature, and legitimacy of government, 
changing shipping technology, and changing legal constraints 
on environmental and land use regulation, had an accelerating 
impact on BeDe. The specific manifestations of these forces in 
the Bay Area involved BeDe in a series of disputes with seri-

199. See San Francisco Bay Conservation and Development Commission, The San 
Francisco Bay Conservation and Development Commission Accomplishments; SAN 

FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION 1996 ANNUAL REPORT. 

200. See, e.g., the San Francisco Bay Conservation and Development Commission's 
early recognition of and involvement in analyzing sea level rise and its possible impli
cations. 
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ous economic and political overtones and often found BCDC 
opposed to powerful political forces. These disputes were not 
easily or always satisfactorily resolved. Opposition to BCDC 
grew, and immediate BCDC support waned as the range of en
vironmental issues expanded and diluted public support. Nev
ertheless, BCDC's future did not seem in serious doubt. 

However, in 1995, two serious attempts were made to elimi
nate BCDC in the name of governmental efficiency. First, 
State Senator Milton Marks and then Governor Pete Wilson 
proposed doing away with BCDC and incorporating its duties 
into the California Coastal Commission, the San Francisco Bay 
Regional Water Quality Control Board, or some combination of 
the two. However, the strenuous efforts of the environmental 
community and the business and development community 
caused both attempts to be abandoned. 

BCDC's response to its attempted elimination occurred on 
several fronts. BCDC adopted numerous changes to its regula
tions to speed up the permit application review process and to 
respond to other objections to BCDC procedures. BCDC devel
oped closer relations with Caltrans, the Resources Agency, the 
Ports of San Francisco and Oakland, and the dredging commu
nity, as well as attempted to revitalize its relationship with its 
progenitor, the Save San Francisco Bay Association, and other 
environmental and resource protection groups. BCDC contin
ued its work with dredging and dredged-material disposal 
through the Long Term Management Strategy process and con
tinues to do so. BCDC helped to plan and to implement the 
Sonoma Baylands tidal marsh restoration project and is cur
rently involved in helping to plan the proposed Hamilton Air 
Force Base wetlands restoration project. BCDC has hired a 
staff engineer with the financial support of Cal trans. BCDC 
improved its working relationship with Caltrans and engaged 
in early planning to eliminate or to reduce the conflicts that 
characterized their dealings with each other in the late 1980's 
and the early 1990's. BCDC entered into detailed negotiations 

with the Port of San Francisco over the appropriate level ofwa
terfront development and public access. BCDC also worked 
with the Port of Oakland to develop a waterfront development 
and public access plan for portions of the Oakland waterfront. 
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BCDC has worked with other local, state, and federal agencies 
on North Bay planning. BCDC has adopted a strategic plan 

and is currently improving its public outreach program. 

Some of these efforts have been successful while the results 
of others remain uncertain. BCDC's permit streamlining and 
larger program of regulatory reform is largely complete and 
has increased efficiency in BCnC's review of permit applica
tions without any significant reductions in BCDC's decision
making. BCnC and the other agencies involved in the LTMS 
have made great strides in a more efficient permit process that 
also provides greater resource protection. Much still remains 
to be done in the LTMS process. Although BCnC's relationship 
with Caltrans has improved at both the staff and Commission 
levels, those improvements have not avoided continuing dis
agreements over legal authority and appropriate policy. How
ever, the process for developing a design for the new East Span 
of the San Francisco-Oakland Bay Bridge may bode well for 
this continuing process. San Francisco and Oakland shoreline 
planning efforts have resulted in some significant interim suc
cesses, but much still remains either unresolved or yet to be 
addressed. Bcnc has made substantial efforts to improve its 
public outreach and to plan for its future. It has also improved 
relations with many of the interest groups with which it must 
interact. 

If BCnC has achieved generally positive but still somewhat 
mixed results from its recent efforts, what can these efforts and 
results say about regional government in general and BCDC's 
continuing role specifically? BCDC's successes in its first two 
decades resulted from many factors, some of which have al

ready been discussed.201 However, BCDC now faces new prob-

201. The State Legislature gave the San Francisco Bay Conservation and'Develop
ment Commission a relatively straight-forward and limited set of goals and objectives 
that enjoyed wide public support. The Legislature also limited the San Francisco Bay 
Conservation and Development Commission's permit jurisdiction. the San Francisco 
Bay Conservation and Development Commission has a large membership with signifi
cant representation from all levels of government and the public. Its large and diverse 
membership and especially the requirement of the McAteer-Petris Act that the San 

Francisco Bay Conservation and Development Commission membership must include 

13 members who represent local government and that the San Francisco Bay Conser-
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lems and issues about which no clear public consensus has de

veloped. These problems and issues may be more divisive than 

the issues BCDC faced in its early existence and involve higher 

economic stakes. In response to these problems, BCDC has 
recently emphasized cooperation and consensus building more 

than a strict regulatory approach and has taken more of a 
problem-solving approach rather than a strictly legalistic ap
proach. It has also tried to retain its objectivity, its independ

ence, its reputation for fairness, and its ability to make reason

able decisions based both on policy and reason as well as on 
consensus. 

Although BCDC's future may seem somewhat uncertain, 
the need for a regional agency such as BCDC remains as great 
as ever. Even recently, BCDC has demonstrated the impor

tance of its role both substantively and procedurally. For ex
ample, BCDC has forced the dredging community to consider 

the upland disposal of dredged material for beneficial use much 
more seriously. BCDC has required Caltrans to provide miti
gation and public access that it initially did not want to pro
vide. BCDC has become very active in cooperative planning 
efforts along the San Francisco and Oakland waterfronts. 
BCDC provided a regional forum for addressing issues associ
ated with the construction of the new San Francisco Giants 
stadium that many believed had not been adequately ad
dressed at the local level. BCDC has proven effective in several 
important enforcement efforts that have helped clean up illegal 
houseboats in Alviso Slough and in Redwood Creek and, to 
some extent, in Richardson Bay. BCDC has helped signifi
cantly with marsh restoration efforts at Charleston Slough in 
Mountain View and at Pier 98 along the southern San Fran

cisco waterfront and is now actively involved in planning for a 
major marsh restoration project at the former Hamilton Air 

Field in Marin County. BCDC is also now considering the 
many issues that surround plans for the placement of fill in the 
Oakland. Estuary by the Port of Oakland to create new fish and 
wildlife habitat. 

vation and Development Commission must hold a public hearing on all major permit 
applications and cannot issue a permit unless at least 13 of the 25 voting members 
approve a project have fostered a consensus-based approach to problems. 

49

Smith and Pendleton: BCDC After 30 Years

Published by GGU Law Digital Commons, 1998



318 GOLDEN GATE UNIVERSITY LAW REVIEW [Vo1.28:269 

In short, the need for an agency like BCDC is as great as it 
has ever been and may well be greater as the Bay Area enters 
the twenty-first century. BCnC has made substantial efforts 
to respond to critics of the agency and to the general trend to
ward smaller, or at least more efficient, government, while con
tinuing to help protect the many important resources that rely 
on San Francisco Bay for their existence, and to respond to 
both the new imperatives and new concerns ofthe region, state, 
and nation. BCDC must successfully navigate between too lit
tle change, which could result in future attempts to limit its 
authority or eliminate it altogether, and too much change, 
which could result in BCnC's failure to provide adequate pro:
tections for our magnificent Bay and its many irreplaceable 
resources. Only time will tell if BCDC can attain this difficult 
but necessary balance. 
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