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 SETTLEMENT OUT OF COURT:

 THE DISPOSITION OF MEDICAL

 MALPRACTICE CLAIMS

 PATRICIA MUNCH DANZON and LEE A. LILLARD*

 I. INTRODUCTION

 THE main purpose of this paper is to present empirical estimates of a
 model of the disposition of claims through the courts. Landes, Gould,
 Posner, and others have developed a theoretical model of the disposition
 process, in which the decision to settle and the size of settlement depend
 on the defendant's maximum offer (expected award at verdict plus litiga-
 tion costs) relative to the plaintiff's minimum ask (expected award at
 verdict minus litigation costs).' Variants of this model have been applied
 in several contexts, but so far it has not been tested empirically with data
 on individual claims.2 The obstacles to estimation by standard economet-
 ric techniques are twofold. First, the hypothesized determinants of the
 outcome-the potential verdict, ask, offer, and litigation costs-are all
 unobserved in the data available. Second, if the theory is correct, claims
 closed at each stage of disposition are not random samples but are "self-
 selected" on the basis of those case characteristics whose effect we wish

 to measure. Therefore, analysis of the observed outcome-size and pro-
 bability of payment to the plaintiff, at verdict and in out-of-court settle-
 ment-cannot be generalized to the universe of claims as a whole. Param-

 * Senior Research Fellow, the Hoover Institution, and Senior Economist, Rand Corpora-
 tion and University of Southern California.

 1 William M. Landes, An Economic Analysis of the Courts, 14 J. Law & Econ. 61 (1971);
 John P. Gould, The Economics of Legal Conflicts, 2 J. Legal Stud. 279 (1973); Richard A.
 Posner, An Economic Approach to Legal Procedure and Judicial Administration, 2 J. Legal
 Stud. 399 (1973).

 2 Landes, supra note 1, uses statewide data on criminal cases to analyze trial frequency.
 Patricia Munch, An Economic Analysis of Eminent Domain, 84 J. Pol. Econ. 473 (1976),
 estimates determinants of size of payment in eminent domain cases. William Baxter, The
 Political Economy of Anti Trust (Robert D. Tollison ed. 1980), discusses settlement of
 antitrust cases.
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