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A l l  r ig h ts  r e s er v e d .

N o  p art o f  th is  p a p e r  m a y  b e  r e p r o d u c e d  in  a n y  fo r m  

w ith o u t  p e r m is s io n  o f  th e  a u th or .

©  J o n a th a n  G o lu b  
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A B ST R A C T 1

T his pap e r exp lo res the  connection  betw een  the subsid ia rity  p rinc ip le  and 

national sovereignty  in the context o f  EU  environm ental po licy . In addition  to 

p rov id ing  an h is to rica l account o f this connection , the  p ap e r suggests that 

subsid iarity  represen ts a Janus-faced  concept capable o f e ither supporting  o r 

underm in ing  the leg itim acy  o f  EU  env ironm enta l p o licy . By develop ing  

explicit criteria by  w hich to apply subsidiarity, a num ber o f areas are identified  

in w hich existing EU  authority  could be replaced by  exclusively  national action 

o r law s w hich granted  states significantly  m ore d iscretion  over environm enta l 

decisionm aking. Exam ples are then  presented  w here this shift o f  pow er back to 

the m em ber sta tes has a lready been  proposed  and  in som e cases a lready  

occurred, recasting the balance betw een  national sovereignty  and supranational 

environm ental constra in ts. Throughout the analysis, particu lar attention is paid 

to  the effo rts  o f  B ritain , a p rim ary  an tagonist in  the debate , to  p reserve its 

sovereignty  over environm ental policy.

'T h e  f in a l  v e r s io n  o f  t h i s  p a p e r  i s  f o r th c o m in g  in  P o lit ic a l  S t u d ie s .
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P olitical debate  surrounding the ra tification  o f  the M aastrich t T reaty  

h ighlighted  the perennial difficulty within  the E uropean C om m unity o f dividing 

pow er betw een  m em ber states and supranational in stitu tions.2 As has often  

been the case during tim es o f significant change in the C om m unity, actors w ith 

seem ingly irreconcilab le views avoided negotiating deadlock by  agreeing upon 

language capable o f  bearing  m ultip le m eanings. Inclusion  o f  the subsid iarity  

princip le in the treaty sim ultaneously satisfied those who sought to lim it o r even 

reverse the accretion  o f  pow er in B russels, and those w ho favoured re in forcing 

C om m unity  authority.

W hile the subsid iarity  principle w ill fuel opposing argum ents in all areas 

w here d iv erg in g  v is ions o f the C om m unity 's  p ro p e r tra je c to ry  are  held , 

environm ental po licy does no t usually spring to m ind as one such area. Indeed, 

m any  observers have suggested  that po llu tion  contro l lends itse lf so m uch  to 

supranational action, that, by invoking the subsid iarity  p rincip le, 'in  the area o f 

the environm ent, it should be easy to substantiate the reasons fo r C om m unity  

action .'3

In  light o f this prevailing attitude, this paper has tw o prim ary  objectives: 

first, to exam ine how  the subsidiarity princip le represents a Janus-faced concept 

w h ich  can  be  d ep lo y ed  to  leg itim a te  EC  in te rv e n tio n  in  th e  f ie ld  o f  

environm ental regulation  o r to ju stify  a return to greater national sovereignty ;
o

second , to assess the ex ten t to w hich the subsid iarity  p rinc ip le  has a lready  

altered  the developm ent o f EU environm ental po licy  in  a m anner w hich  shifts 

pow er back to the m em ber states.

A fter a b rief conceptual fram ew ork , the paper consists o f four sections. 

T he first explores the connection  betw een subsid iarity  and sovereign ty  in EC 

env ironm enta l po licy  before and afte r the Single E uropean  Act. T he second

t h r o u g h o u t  t h i s  a r t ic le  th e  te r m s  E u r o p e a n  U n io n  ( E U )  a n d  E u r o p e a n  C o m m u n i t y  ( E C )  

w i l l  b e  u s e d  in t e r c h a n g a b ly .

) ( .  3 K . L e n a e r t s ,  'T h e  P r in c ip le  o f  S u b s id ia r it y  a n d  th e  E n v ir o n m e n t  in  th e  E u r o p e a n  U n io n :  

K e e p in g  th e  B a la n c e  o f  F e d e r a li s m ,’ F o r d h a m  I n te r n a t io n a l L a w  J o u r n a l 1 7  ( 1 9 9 4 ) ,  p . 8 9 5 .
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sec tion , w h ich  co n stitu te s  the bu lk  o f the paper, exam ines even ts  since 

subsid iarity  was form ally  incorporated into the M aastricht T reaty  on European 

U nion. T he explicit c rite ria  pu t forw ard  by the C ouncil and C om m ission  to 

apply  subsid iarity  is u sed  to  c larify  the conditions u n d er w hich  each  o f  the 

concept's tw o 'faces’ should  determ ine the balance betw een EU  authority  and 

na tional sovereign ty . S ection  th ree then considers the issue o f  dem ocratic  

leg itim acy  as an  im portan t add itional, b u t equa lly  tw o-faced , c rite ria  fo r 

app ly ing  the subsid ia rity  p rincip le . F ina lly , a fou rth  sec tio n  rev iew s the 

available em pirical evidence. As perhaps the prim ary  an tagonist in this debate, 

the role o f Britain  occupies a central position throughout the analysis.

C o n c e p tu a l  F r a m e w o r k

W ithin the m ulti-level governance o f  the EU, the concepts o f  sovereignty 

and subsid ia rity  are in tim ate ly  linked. S overe ign ty  re la tes to  the re la tive 

autonom y o f  nation  states to  pursue their chosen policy  goals free from  outside 

interference. In practice, particularly  in a w orld  o f  in terdependent states m any 

o f  w hich choose to partic ipa te  in a supranational regim e, sovereign ty  is best 

conceptualised  along a stylised continuum . At one end o f  this continuum  state 

governm ents enjoy unfettered  authority to m ake o r repeal any law  they  choose, 

thereby pursuing the w idest possible range o f policy  objectives w ithin their own 

national borders. As one m oves to the o ther end o f the continuum , all pow er 

shifts from  the state to  the h igher au thority , in this case the EU. T he state 

accepts policy  goals, and the choice o f  instrum ents to pursue those goals, w hich 

are determ ined  exogenously . It m ay be the case that the state encouraged this 

sh ift o f  p o w er and  eag e rly  accep ts  these ex te rn a lly  g en e ra ted  p o lic ies . 

A lterna tive ly , the state m igh t oppose supranationalism  b u t nevertheless be 

obliged  to suffer the im position  o f policies devised externally .

T he concept o f  subsid iarity  holds that decisions should  be taken at the 

m ost appropriate level o f  governm ent and establishes a p resum ption  that this

2
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level w ill be the low est available.4 W hen operationalised fo r a federal o r m ulti ­

level system  o f governance such as the EU , subsidiarity  provides a useful tool 

fo r m oving  along the continuum  o f state sovereignty . In its starkest sense, in 

each  po licy  area subsid iarity  allocates decisionm aking  au thority  betw een  the 

state and  supranational level, thereby  dem arcating  the leg itim a te  boundary  

w here state sovereign ty  ends and EU  supranational com petence beg ins.5 In 

som e cases such  c lea r dem arcation  is im possib le. T herefo re  a less b inary  

concep tion  is ca lled  fo r, w hereby  the subsid iarity  p rin c ip le  determ ines the 

app rop ria te  level o f n a tional po litica l d iscre tion  exerc isab le  w ith in  certa in  

general constraints established supranationally.

Environm ental policy  provides one o f the clearest exam ples to  date o f  the 

dynam ic connection  betw een  subsid ia rity  and sovereign ty . E nv ironm en ta l 

policy  w as no t m entioned in the orig inal treaty  but the C om m unity  still gained 

pow er over th is area. This expansion o f C om m unity  ac tion  into  a new  policy  

field , w hile form ally  acknow ledged and given legal ju stifica tion  in the Single 

E uropean A ct (SEA ), was accom panied by inclusion o f  a subsid iarity  principle, 

thereby form ing a perm anent link betw een the tw o concepts.

S u b s id ia r it y  B e fo r e  a n d  A ft e r  th e  S E A

A lth o u g h  no t ex p lic itly  desc rib ed  as su b s id ia rity , the co n cep t o f 

allocating  au thority  am ongst several levels o f decisionm aking has alw ays been

4 T h e  p h i lo s o p h i c a l  u n d e r p in n in g s  o f  th e  s u b s id ia r i t y  p r in c ip le  a r e  d i s c u s s e d  in  K . V a n  

K e r s b e r g e n  a n d  B .  V e r b e e k ,  'T h e  P o l i t i c s  o f  S u b s id ia r it y  in  th e  E u r o p e a n  U n io n ,'  J o u r n a l o f  

C o m m o n  M a rk e t  S t u d ie s  3 2  ( 1 9 9 4 ) ,  2 1 5 - 2 3 6 .

5 A  g r o w i n g  lite r a tu r e  e x p lo r e s  t h e  d i f f u s io n  o f  p o w e r  a w a y  f r o m  n a t io n a l  g o v e r n m e n t s ,  

p a r t ic u la r ly  to w a r d s  s u b - n a t io n a l a c to r s . W h i le  th e  d i f f u s io n  d e b a te  r a is e s  a  n u m b e r  o f  i s s u e s  

d ir e c t ly  c o n n e c t e d  t o  s u b s id ia r it y  a n d  th e  a p p r o p r ia te  d e c is io n m a k in g  l e v e l  f o r  e n v ir o n m e n t a l  

p o l i c y ,  d u e  t o  s p a c e  c o n s t r a in t s  t h is  a r t ic le  f o c u s e s  e x c l u s i v e l y  o n  t h e  d i v i s i o n  o f  p o w e r  

b e t w e e n  s t a t e s  a n d  th e  E U .  F o r  a n a ly s i s  o f  th e  d i f f u s io n  i s s u e  a n d  t h e  c o n t in u in g  r o le  o f  

n a t io n a l g o v e r n m e n t s ,  s e e  G . M a r k s , L .  H o o g h e  a n d  K . B la n k ,  'E u r o p e a n  I n te g r a t io n  a n d  th e  

S ta te ,'  p a p e r  p r e s e n t e d  a t  A P S A  m e e t in g ,  N e w  Y o r k , 1 - 4  S e p t e m b e r ,  1 9 9 4 ,  A .  M o r a v c s ik ,  

'W h y  t h e  E u r o p e a n  C o m m u n it y  S t r e n g t h e n s  th e  S ta te :  D o m e s t i c  P o l i t i c s  a n d  I n te r n a t io n a l  

C o o p e r a t io n ,'  H a r v a r d  C e n t r e  f o r  E u r o p e a n  S t u d ie s ,  W o r k in g  P a p e r  S e r ie s  # 5 2 ,  1 9 9 4 ,  J. 

G o lu b ,  'S ta t e  P o w e r  a n d  I n s t i t u t io n a l  I n f lu e n c e  in  E u r o p e a n  I n te g r a t io n :  L e s s o n s  f r o m  th e  

P a c k a g in g  W a s t e  D ir e c t iv e '  J o u r n a l o f  C o m m o n  M a r k e t  S t u d ie s  ( f o r t h c o m i n g ,  S e p t e m b e r  

1 9 9 6 ) .
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p re sen t in  E C  en v iro n m en ta l p o licy . T he  f irs t E n v iro n m en ta l A c tion  

P rogram m e (EA P), adopted in 1973, recognised no less than  five possible levels 

o f  action.

In  each  category  o f  pollu tion , it is necessary  to establish  the level o f 

action  (local, regional, national, C om m unity, in ternational) best suited 

to the type o f po llu tion  and to the geographical zone to be protected. 

A ctions likely  to  be m ost e ffec tive at C om m unity  level should  be 

concentrated at that level; priorities should be determ ined w ith special 

care.6

It is n o tew orthy  th a t in d raw ing  d is tin c tio n s , the f irs t E A P n everthe less 

h igh ligh ted  the C om m unity  level fo r concen trated  action . T he th ird  EA P, 

adopted  in 1983, rem oved this em phasis, inserting instead a slight presum ption 

against centralised  pow ers: "the C om m unity level should be reserved fo r those 

m easures w hich can be m ost effective there ."7

A variety  o f  factors suggest that B ritain  was prim arily  responsible fo r the 

inclusion  o f  a subsid iarity  concept in the EA Ps. W ith  its particu larly  strong 

attachm ent to national sovereignty  and its unique approach  to  environm enta l 

p ro tec tion , B ritain  has a long history  o f  treating  European in tegration  and EC 

environm enta l policy  w ith  scepticism .8 B ritain  was no t en tire ly  happy w ith the 

idea o f EC environm ental policy , w hich, afte r all, was never m entioned  in the 

orig inal treaty .9 N or w ere B ritish industries p leased by the p rospect o f  having 

to a lter their traditional m ethods o f  pollution control, characterised  by dispersal 

and absorption , in order to m eet uniform  em ission  standards proposed by the 

C om m ission and suited fo r the continent.

S O J  C l  1 2  2 0 .1 2 .7 3 .

7O J  C 4 6  1 7 .2 .8 3 .

8 S e e  J. G o lu b ,  B r it i s h  I n te g r a t io n  in t o  th e  E E C : A  C a s e  S t u d y  in  E u r o p e a n  E n v ir o n m e n t a l  

P o l i c y  ( O x f o r d  U n iv e r s i t y  d o c t o r a l  t h e s i s ,  1 9 9 4 ) ,  W . W a l la c e ,  'W h a t  p r ic e  in d e p e n d e n c e ?  

S o v e r e i g n t y  a n d  in t e r d e p e n d e n c e  in  B r it i s h  p o l i t ic s ,"  I n te r n a t io n a l A f f a ir s  6 2  ( 1 9 8 6 )  3 6 7 -  

3 8 9 ,  W . W a l la c e ,  ’F o r e ig n  p o l i c y  a n d  n a t io n a l id e n t i t y  in  th e  U n it e d  K in g d o m ,'  I n te r n a t io n a l  

A f f a ir s  6 7  ( 1 9 9 1 )  6 5 - 8 0 ,  C . L o r d , 'S o v e r e ig n  o r  C o n f u s e d ?  T h e  " G rea t  D e b a t e "  a b o u t  B r it is h  

E n tr y  t o  th e  E u r o p e a n  C o m m u n it y  2 0  Y e a r s  O n , '  J o u r n a l o f  C o m m o n  M a r k e t  S t u d ie s  3 0  

( 1 9 9 2 ) 4 1 9 - 4 3 6 .

9 S e e  H o u s e  o f  L o r d s  S e l e c t  C o m m it t e e  o n  th e  E C , 'A p p r o x im a t io n  o f  L a w s  U n d e r  A r t ic le  

1 0 0  o f  t h e  E E C  T r ea ty ,'  2 2 n d  R e p o r t , 1 9 7 7 - 7 8 ,  H o u s e  o f  L o r d s  S e l e c t  C o m m it t e e  o n  t h e  E C , 

'E n v ir o n m e n ta l P r o b le m s  a n d  th e  T r e a ty  o f  R o m e ,'  2 7  J u ly  1 9 7 9 .
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A s p art o f  th is scep tic ism , the no tion  o f  'se lec tiv ity ' appeared  in the 

G overnm ent's 1972 m em orandum  'A Policy for the European  Environm ent'.

selectivity, a t the C om m unity  level effort should  be  concentrated  on 

w ork  m ost appropriately  done at that level and there  should be careful 

cho ice o f  p rio rities...W hen  it com es to im plem en ta tion ...ra ther than 

pursue com m on leg islative o r adm inistrative m easures, the m em ber 

states o f the C om m unities should build  severally  on their existing and 

w ell-tried  m ethods o f w ork ing .10

The sim ilarity  betw een selectiv ity  and the subsid iarity  prov isions contained in 

the EA Ps is striking.

W hile there is little evidence to indicate that o ther states m ade use o f the 

subsid iarity  prov ision  in the early  stages o f  EC  environm enta l po licy , B ritain  

saw  subsid iarity  as a m echanism  to lim it EC pow er. Subsid iarity  was deployed 

in particu lar at key m om ents during the C om m ission Presidency o f  R oy Jenkins 

in o rder to  m aintain  national control over 'grey areas' o f  po licy  w hich arguably 

could have been dealt w ith at C om m unity level.11

T he 1987 S ing le E uropean  Act incorporated  specifically  in to  the new  

environm ental section o f the treaty  what would later becom e know n and applied 

m ore generally  as the subsid iarity  principle. A rticle 130R (4) o f  the SEA  held  

that 'The C om m unity  shall take action relating to the environm ent to the extent 

to w hich the ob jectives...can  be attained better at C om m unity  level than at the 

level o f the individual m em ber sta tes.'12

Inc lusion  o f  the subsid iarity  p rincip le m ust be  seen  w ith in  the larger 

political context surrounding the SEA. In general, the SEA  was the product o f 

an in tergovernm ental bargain  betw een governm ent elites in  the large m em ber 

states, a lthough  the shape and tim ing  o f  this b arg a in  w as to  som e ex ten t

10D .  E v a n s ,  B r ita in  in  th e  E E C  (L o n d o n , V ic t o r  G o l la n c z ,  1 9 7 3 ) ,  p .4 5 .

11 S e e  M . W i lk e  a n d  H . W a l la c e ,  S u b s id ia r i t y :  A p p r o a c h e s  t o  P o w e r - S h a r i n g  in  th e  

E u r o p e a n  C o m m u n it y  (L o n d o n . R o y a l  I n st itu te  fo r  I n te r n a t io n a l A f f a ir s ,  1 9 9 0 ) .

12B e f o r e  e n t e r in g  t h e  tr e a ty , t h e  s u b s id ia r i t y  p r in c ip le  a p p e a r e d  b o t h  in  th e  1 9 8 4  D r a ft  

T r e a ty  o n  E u r o p e a n  U n io n  a n d  in  t h e  D o o g e  C o m m it t e e  R e p o r t .  I n  e a c h  o f  t h e s e  p la c e s  i t  

w a s  a c c o m p a n ie d  b y  th e  s a m e  a m b i g u i t y - a  r e c o g n i t io n  o f  s e v e r a l  l e v e l s  o f  a u th o r ity  b u t  a ls o  

a  n u m b e r  o f  j u s t i f i c a t i o n s  f o r  C o m m u n i t y  a c t io n ,  p a r t i c u la r l y  t h e  s i z e ,  s c a l e  a n d  

tr a n s b o u n d a r y  e f f e c t s  o f  p o l lu t io n .
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in fluenced  by the C om m ission  and executives o f  transnational businesses .13 

T he en v ironm en ta l p ro v is io n s o f the SEA  co n stitu ted  a de lica te  balance 

b e tw een  sta tes w h ich  favou red  leg itim a tin g  and  p o ss ib ly  expand ing  EC 

environm enta l pow ers, and those seeking to  p lace lim its on the prev iously  

unbounded  C om m unity  prerogative. As drafted , the subsid ia rity  p rov ision  

reassu red  each  o f  these cam ps—it could  signal a p resum ption  in  favou r o f 

national action  at the expense o f  EC  pow er, or, in  line  w ith  the firs t EA P, it 

could  generate an im plicit acknow ledgem ent that m ost issues could be solved 

be tte r at C om m unity level, thereby setting the stage fo r a fu rther centralisation 

o f authority.

As m ost m em ber states w ere com fortab le w ith  enhanced  EC pow er in 

genera l, and  p o w er o v e r env iro n m en ta l q u estio n s  in  p a rticu la r, the  real 

significance o f including the subsidiarity provision in the SEA  was its appeal to 

B ritain , a country  w ell know n both fo r its practically  unrivalled  sensitiv ity  on 

questions o f  national sovereignty and its unenviable position as the 'dirty m an o f 

E urope '.14

A lthough the G overnm ent's fa ith  in the subsid iarity  p rincip le as a form al 

safeguard  fo r B ritish  sovereign ty  and B ritain 's  un ique environm enta l po licy  

sty le  was m uch  less app a ren t during  neg o tia tio n s  o v er the SEA  than  in 

subsequent disputes over the M aastricht T reaty, the inclusion o f  the principle in 

A rtic le  130R  bea rs  all the  m arks o f  B ritish  in flu en ce . D ep artm en t o f 

E nvironm ent (DO E) and B ritish Perm anent R epresentative (U K REP) officials 

recall that from  the firs t m ention o f selectiv ity in its 1972 m em o, right through 

the drafting  o f the SEA , the G overnm ent frequently  invoked the subsid iarity

1 3 S e e  A .  M o r a v c s i k ,  'N e g o t ia t i n g  t h e  S i n g l e  E u r o p e a n  A c t ,  N a t i o n a l  I n t e r e s t s  a n d  

C o n v e n t io n a l  S t a t e c r a f t  in  th e  E u r o p e a n  C o m m u n it y ,'  I n te r n a t io n a l O r g a n iz a t io n  4 5  ( 1 9 9 1 )  

1 9 - 5 6 ,  W . S a n d h o lt z  a n d  J. Z y s m a n , '1 9 9 2 :  R e c a s t in g  t h e  E u r o p e a n  B a r g a in ,'  W o r ld  P o li t i c s  

4 2 ( 1 9 8 9 )  9 5 - 1 2 8 .

14It i s  a l s o  c e r t a in ly  tr u e , a s  S t e in e r  s u g g e s t s ,  th a t  th e  G e r m a n  L a n d e r  w e r e  in s tr u m e n ta l in  

p u t t in g  s u b s id ia r i t y  o n  th e  E C  a g e n d a . S e e  J. S t e in e r ,  'S u b s id ia r it y  U n d e r  t h e  M a a s tr ic h t  

T r e a ty ,'  in  D .  O 'K e e f e  a n d  P . T w o m e y ,  e d s . ,  L e g a l  I s s u e s  o f  t h e  M a a s tr ic h t  T r e a ty  ( L o n d o n ,  

C h a n c e r y ,  1 9 9 4 ) .
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concept aga in st C om m unity  environm ental p roposals, a lthough  at issue were 

econom ic considerations and not m atters o f h igh  principle.

The F irst Secretary o f  U K R EP during negotiations o f the SEA  noted  that 

the B ritish , w hile never launching a broadside attack against the leg itim acy  o f 

EC  environm enta l policy , 'would from  tim e to tim e say that [they] did no t think 

that a particu la r p iece o f  legislation  needed to  appear before the C ouncil at all. 

T h is w as sort o f  the first germ s o f  the subsid iarity  idea ' (In terv iew , 15 Jan. 

1993). A form er H ead o f the D O E C entral U nit on E nvironm ental Pro tection , 

who was also active during the period  in which the SEA  was negotiated, offered 

a sim ilar v iew  o f B ritish  strategies, w hereby the subsid iarity  issue w as 'really  

ju s t being  throw n in to object to som ething [we] did no t like ...no t a m atter o f 

high princip le bu t o f low cash, basically ' (Interview, 3 Dec. 1992).

F or the B ritish , subsid ia rity  rep resen ted  a fa irly  sm all b u t im portan t 

aspect o f a larger intergovernm ental bargain w hich produced the environm ental 

prov isions in  the S E A .15 In its orig inal proposals o f 17 S ep tem ber 1985, the 

C om m ission  p laced  alm ost no  lim ita tions on C om m un ity  env iro n m en ta l 

pow ers.16 B y 11 N ovem ber the B ritish  had  m anaged  to  in troduce provisions 

w h ich  requ ired  all C om m unity  env ironm en ta l ac tions to  take acco u n t o f 

sc ien tif ic  and  te ch n ica l d a ta , re g io n a l v a r ia tio n s  in  the  a b ility  o f  the 

en v iro n m en t to abso rb  p o llu tio n , and  the p o ten tia l costs and  b en e fits  o f  

legislation . By D ecem ber the subsid iarity  prov ision  had  been included  as an 

additional lim itation  on EC p o w er.17 All o f these am endm ents gave w ritten  

fo rm  to longstanding B ritish criticism s o f various EC  environm ental proposals. 

In te rg o v ern m en ta l b a rg a in in g  ex e rted  so m u ch  in flu en ce  on the  SE A 's  

en v iro n m e n ta l p ro v is io n s  th a t C o m m iss io n  P re s id e n t Jac q u es  D e lo rs

15S e e  J. G o lu b ,  'B r it is h  S o v e r e ig n t y  a n d  th e  D e v e lo p m e n t  o f  E C  E n v ir o n m e n t a l  P o l i c y , '  

p a p e r  p r e s e n t e d  a t  th e  E C P R  S e s s io n s ,  B o r d e a u x ,  2 7  A p r i l - 2  M a y  1 9 9 5 .

16S e e  M . G a z z o ,  T o w a r d s  E u r o p e a n  U n io n  II  ( B r u s s e l s ,  A g e n c e  E u r o p e , 1 9 8 6 ) ,  p p . 3 4 - 5 .

17It i s  im p o r t a n t  t o  n o t e  th a t  in t e r g o v e r n m e n t a l b a r g a in in g  p r o d u c e d  a  f in a l  t e x t  w i t h  "a fa r  

d i f f e r e n t  c o n c e p t "  o f  s u b s id ia r i t y  th a n  t h e  o n e  f o u n d  in  t h e  1 9 8 4  S p i n e l l i  d r a f t .  S e e  L .  

K r a m e r , E E C  T r e a ty  a n d  E n v ir o n m e n t a l P r o t e c t io n  ( L o n d o n , S w e e t  a n d  M a x w e l l ,  1 9 9 0 ) *  p . 
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com pla ined  pub lic ly  how  'the tex t on the env iro n m en t is sim ply  w indow  

dressing...the C om m ission’s initial tex t was distorted. N ow  it is a piece that w ill 

no  doubt be unanim ously  accepted  and everyone w ill do w hat he th inks he 

shou ld .'18

In practice, despite B ritish expectations and D elors' trepidation, it appears 

that as a general rule, afte r the SEA  the subsid iarity  provision  played little role 

in lim iting the developm ent o f EC  environm ental po licy  p rio r to the M aastricht 

T r e a ty .19 T he G ov ern m en t's  su ccessfu l d ep lo y m en t o f  the su b sid ia rity  

argum ent to p reven t the 1986 p roposa l on chrom ium  in  w ater, and  to  stall 

adoption  o f the 1988 hab ita t p roposal only h ighligh ts ra re exceptions to  the 

rule.20

One indication  o f this was that subsidiarity  was to tally  absent as a topic 

o f  d iscussion  w ith in  the C om m unity  and w ith in  academ ic d iscourse . F or 

exam ple, it appeared only once in the index o f Agence Europe from  1988-1991, 

and no t at all in the Social Sciences Index. T here is also no ev idence that 

subsid iarity  was taken  seriously w ith in  the C om m ission o r C ouncil as a brake 

on C om m unity  env ironm enta l po licy . L eg isla tive ac tiv ity  during the years 

subsequent to  the SEA  confirm s that subsid iarity  d id  no th ing  to  re tard  the 

grow th o f EC environm ental policy . As the fo llow ing chart show s, the num ber 

o f environm ental proposals em anating  from  the C om m ission continued to grow  

rapidly after adoption o f the SEA .21

18F o r  D e lo r s '  c o m m e n t s  a n d  t h e  v a r io u s  t e x t s  w h ic h  p r e c e d e d  t h e  S E A  s e e  G a z z o ,  

T o w a r d s  E u r o p e a n  U n io n  II . p p . 8 7 ,  1 0 1 . S e e  a ls o  K ra m e r , E E C  T r e a t y , p p . 6 5 - 6 8 .

19A l t h o u g h  n e v e r  p h r a s e d  in  t e r m s  o f  s u b s id ia r i t y ,  o n e  m ig h t  n e v e r t h e l e s s  a r g u e  th a t  a  

c o m m it m e n t  t o  r e t a in in g  p o l i c y  f l e x i b i l i t y  a n d  n a t io n a l d i s c r e t i o n - e v i d e n c e d ,  f o r  e x a m p le ,  

b y  a  p r e f e r e n c e  f o r  d ir e c t iv e s  r a th e r  th a n  r e g u la t i o n s - a m o u n t s  t o  th e  s a m e  t h in g  a n d  h a s  

a lw a y s  b e e n  p r e s e n t  in  C o m m u n it y  d e c is io n m a k in g .  S e e  C . E h le r m a n n , 'H o w  F le x i b l e  i s  

C o m m u n it y  L a w ?  A n  U n u s u a l  A p p r o a c h  t o  th e  C o n c e p t  o f  " T w o  S p e e d s '" , 8 2  M ic h ig a n  

L a w  R e v i e w  8 2  ( 1 9 8 4 )  1 2 7 4 -  , G . B e r m a n n ,  T a k i n g  S u b s id ia r i t y  S e r io u s ly :  F e d e r a l i s m  in  

th e  E u r o p e a n  C o m m u n it y  a n d  th e  U n it e d  S t a te s ' , C o lu m b ia  L a w  R e v i e w  9 4  ( 1 9 9 4 ) ,  p . 3 7 3 .

2 0 S e e  H o u s e  o f  L o r d s  S e l e c t  C o m m it t e e  o n  th e  E C , 2 n d  R e p o r t  ( 1 9 8 6 - 8 7 ) ,  H o u s e  o f  L o r d s  

S e l e c t  C o m m it t e e  o n  th e  E C , 1 5 th  R e p o r t  ( 1 9 8 8 - 8 9 ) ,  J. G o lu b ,  T h e  P iv o t a l  R o le  o f  B r it i s h  

S o v e r e ig n t y  in  E C  E n v ir o n m e n t a l  P o l i c y , '  E U I  W o r k in g  P a p e r  R S C  N o .  9 4 / 1 7  ( F lo r e n c e ,  

E U I , 1 9 9 4 ) .

21F ig u r e s  in c lu d e  d ir e c t iv e s ,  r e g u la t io n s  a n d  d e c is io n s .
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FIG U R E 1 N um ber o f  EC Environm ental Proposals 1986-1991

4 0

1986 1987 1988 1989 1990 1991

Source: Compiled from the Official Journal o f  the European Communities, using the 

CEL EX database

This w ould appear to suggest that subsidiarity  was either ignored en tire ly , or, 

instead o f requiring unanim ous consent, was applied in a m anner d ictated  by  a 

m ajority  o f  states w hich interpre ted the concept as a m andate fo r additional EC 

pow er.

S u b s id ia r it y  a n d  S o v e r e ig n ty  A ft e r  M a a s t r ic h t

A lthough environm ental pro tection is clearly  an established C om m unity 

goal, none o f  the various treaty provisions w hich re fer to a high quality  o f life 

and h igh  levels o f environm ental protection  actually  estab lish  a m andate fo r a 

particu lar level o f stringency o r style o f  regulation. In o ther w ords, the treaty  

offers no  inherent reason why EU action should alw ays be preferred  to national 

action. R ather, subsid iarity  m akes clear that national po licy  choice should be 

constra ined  on ly  w hen  EU  action  is clearly  be tte r and m ore effic ien t. This 

section attem pts to specify m ore precisely the proper boundary betw een the two 

faces o f  subsid iarity , thereby staking out the theoretical lim its o f bo th  national 

and EU power.

A rtic le  3B o f  the M aastrich t T reaty  pu ts fo rw ard  the h ea rt o f the 

subsid iarity  p rincip le , bu ild ing  on and generalising  the p rov isions form erly  

contained in Article 130R(4) o f the SEA.
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In  areas w h ich  do not fa ll w ith in  its exc lu sive  com petence, the 

C om m unity shall take ac tion...only if and in so far as the objectives o f 

the proposed  action  cannot be suffic ien tly  ach ieved  by the M em ber 

S ta tes and can therefore , by  reason  o f  the scale o r e ffec ts  o f  the 

proposed action, be better achieved by the C om m unity.

Any action  by the C om m unity shall no t go beyond  w hat is necessary  

to achieve the objectives o f this Treaty.

A rtic le  A o f  the pream ble prov ides a closely  re la ted  aspect o f  subsid iarity , 

declaring  that decisions should be taken 'as close as possible to the citizen.' The 

subsidiarity  princip le w ill apply to all new  EU  legislation, as well as to existing 

leg isla tion  w hich  w ill be re-exam ined  in ligh t o f  the p rin c ip le .22 Both the 

m em ber sta tes and  the C om m ission  have  ex p ressed  th e ir  v iew s on how  

subsid iarity  should  be operationalised , its im plications fo r EU  environm enta l 

po licy  and national sovereignty .23 A ccord ing to the C om m ission, subsid iarity  

w ould require it to justify  m ore fully all new  proposals, resulting in few er new 

EU law s. S ubsid iarity  w ould also lead to w ithdraw al o r rev ision  o f m any 

current proposals.24

The co llective position o f  the m em ber states is sum m ed up in the A nnex 

attached  to  the conclusions o f the D ecem ber 1992 E uropean  C ouncil Sum m it 

held in E dinburgh .25 The A nnex suggests several gu idelines on how  to fu lfil 

the subsid iarity  requirem ent:

2 2 S o m e  la w y e r s  d e n y  th a t  a n y  la w  a d o p t e d  p r io r  t o  th e  S E A  c a n  b e  r e - e x a m in e d  u n d e r  th e  

s u b s id ia r i t y  p r in c ip le .  S e e  A .  T o t h ,  'Is S u b s id ia r it y  J u s t ic ia b le ? '  E u r o p e a n  L a w  R e v i e w  19  

( 1 9 9 4 )  2 6 8 - 2 8 5  a n d  A .  T o t h ,  'A  L e g a l  A n a ly s i s  o f  S u b s id ia r i t y ,'  in  O 'K e e f e ,  D .  a n d  P . 

T w o m e y ,  e d s . ,  L e g a l  I s s u e s  o f  th e  M a a s tr ic h t  T r e a ty  ( L o n d o n .  C h a n c e r y , 1 9 9 4 ) .  H o w e v e r ,  

t h is  a r g u m e n t  i g n o r e s  a  n u m b e r  o f  c r u c i a l  p o l i t i c a l  c o n s i d e r a t i o n s  a n d  i s  s q u a r e ly  

c o n t r a d ic t e d  b y  th e  v i e w s  o f  o t h e r  la w y e r s ,  a s  w e l l  a s  b y  e m p ir ic a l  e v id e n c e .  S e e  J. S t e in e r ,  

'S u b s id ia r ity  U n d e r  th e  M a a s tr ic h t  T r e a ty ', in  O 'K e e f e  a n d  T w o m e y ,  e d s . ,  L e g a l  I s s u e s , pp . 

4 9 - 6 4 .

23T h e  'I n te r in s t itu t io n a l A g r e e m e n t  B e t w e e n  th e  E u r o p e a n  P a r lia m e n t , th e  C o u n c il  a n d  th e  

C o m m is s io n  o n  P r o c e d u r e s  fo r  I m p le m e n t in g  th e  S u b s id ia r it y  P r in c ip le ' ,  b y  i t s e l f  a  b r ie f  a n d  

r a th e r  u n i llu m in a t in g  d o c u m e n t ,  i s  f o u n d  in  A g e n c e  E u r o p e  D o c u m e n t s  # 1 8 5 7 ,  4  N o v e m b e r  

1 9 9 3 , p p . 3 - 4 .

2 4 'E u r o p e a n  C o m m i s s i o n  R e p o r t  t o  t h e  E u r o p e a n  C o u n c i l  o n  t h e  A d a p t a t i o n  o f  

C o m m u n it y  L e g is la t io n  t o  th e  S u b s id ia r it y  P r in c ip le ' ,  C O M ( 9 3 ) 5 4 5 ,  2 4  N o v e m b e r  1 9 9 3 ,  p p . 

3 - 5 .

2 5 S e e  A .  D u f f ,  e d . ,  S u b s id ia r it y  W it h in  th e  E u r o p e a n  C o m m u n it y  ( L o n d o n ,  F e d e r a l T r u s t ,  

1 9 9 3 ) ,  p p . 1 1 7 - 1 3 0 .
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• transnational aspects o f a problem  justify  EU  action

• preventing m arket distortion justifies EU  action

• clear benefits from  the scale o r effect o f  policies justifies E U  action

• C om m unity m easures m ust leave as m uch  scope as possib le for

national decision

• EU action should only cover states affected by a given difficulty , and

should no t be ex tended to o ther unaffected states.

W hen exam ined m ore closely, each o f these guidelines reveals the Janus-faced 

nature  o f  subsid iarity  and potentially  carves out areas w here additional national 

control over certain  environm ental issues is justified .

Recasting the Balance

B oth the C om m ission and the C ouncil agree that, under the subsid iarity  

p rinc ip le , transboundary  po llu tion  ju stifies  C om m unity  action. T he question  

then  becom es w hich areas o f po llu tion  contain  a sign ifican t transboundary  

elem ent and w hich do not. C om m unity action related  to  the la tter group w ould 

require a separate justification . As a m atter o f d istributing  po litica l authority  

and  justify ing  w hat are often enorm ously expensive regulations, it sim ply  does 

n o t su ffice  to  c la im  w ithout any fu rth e r analysis, as do som e p articu la rly  

zea lo u s m em bers o f the EP, th a t 'm o st en v iro n m en ta l p ro b lem s have  a 

transboundary  character w hich require concerted EU  action .'26

In fac t, a w ide range o f  po licy  areas inv o lv e  little  o r  n o  d irec t 

transboundary  com ponent. EU laws on noise, fo r exam ple, have traditionally  

been  aim ed at rem oving trade barriers, and possib ly  im proving general liv ing 

conditions, not at preventing noise from  vehicles o r appliances sp illing  across 

n a tio n a l fron tie rs . T here is no th ing  inheren tly  tran sboundary  abou t no isy  

products.

2 6 S e e  E u r o p e a n  P a r lia m e n t  S e s s io n  D o c u m e n t  A 3 - 0 3 8 0 / 9 2 ,  'R e p o r t  o f  t h e  C o m m it t e e  o n  

t h e  E n v ir o n m e n t ,  P u b l ic  H e a l th  a n d  C o n s u m e r  P r o t e c t io n  o n  th e  A p p l ic a t io n  o f  t h e  P r in c ip le  

o f  S u b s id ia r i t y  t o  E n v ir o n m e n t  a n d  C o n s u m e r  P r o t e c t io n  P o li c y ,'  2 3  N o v e m b e r  1 9 9 2 .
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W aste d isposal offers a second sign ifican t exam ple o f  a po llu tion  issue 

w hich  m ay fa ll u nder EU  com petence fo r its in tim ate  co nnection  to the 

fu n c tio n in g  o f  the in terna l m arke t, b u t w h ich  o ften  lacks a s ig n ifican t 

transboundary  dim ension. EU laws regula ting  am ounts o f d isposab le  w aste, 

m andating h igh  levels o f  recycling  or prohibiting m ethods o f dom estic disposal 

constitu te  restric tions o f  essen tia lly  national p ractices w hich by them selves 

have no  clear adverse environm enta l effects on neighbouring  states. W hile the 

stringency  o f  national w aste  d isposal law s has an  im pact on  transboundary  

w aste sh ipm ents, w hich w ill gravitate  to the point o f low est d isposal costs, this 

does no t create nega tive  env ironm enta l ex te rn a litie s  needed  to  ju s tify  EC 

in terven tion , as the env ironm en ta l consequences o f  lax standards are bo m  

entire ly  by the im porting  state. Quite sim ply, w hile m any w ould  question  the 

w isdom  o f  a decision  by the U K , Spain or any o ther m em ber state to act as the 

EU  g arb ag e  can , such  ac tio n  does no t su b jec t n e ig h b o u rin g  s ta tes  to 

transboundary  pollution.

EU  law s on en v ironm en ta l im pact assessm en t also  fa il to m ee t the 

tran sboundary  p o llu tion  requ irem en t. T he env iro n m en ta l im p lica tions o f 

bu ild ing  h ighw ays, re fineries, large ag ricu ltu ral in sta lla tions and  suburban 

housing  p ro jec ts  are local, o r possib ly  reg ional, certa in ly  n o t transnational, 

except in cases w here pro jects are sited on a national border.

P reservation and destruction o f habitats, flo ra and fauna offers one o f the 

c lea re r cases o f EU  law s regu la ting  w hat are  b as ica lly  n a tio n a l m atters. 

A lthough m any bird species m igrate, bringing their p ro tection  under legitim ate 

EU control as a transboundary  m atter, nearly ha lf o f the species now  covered by 

the ce leb ra ted  B irds D irec tive  are non-m igrato ry  and  there fo re  outside the 

bounds o f EU  pow er. Appeals for EU environm ental com petence based on the 

m igratory  nature o f  flo ra  and fauna are clearly  absurd . T o  get around the 

obviously  national scope o f establishing parks, protecting  SSSIs and exploiting 

n a tu ra l re so u rces , sev e ra l au th o rs  h av e  su g g es ted  th a t the  co n cep t o f
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transboundary  po llu tion  should  be expanded to include 'p sychic  sp ill-overs ', 

'p re se rv a tio n  sp ill-o v e rs ' o r  'h e ritag e ' a lo n g sid e  p h y sica l and  eco n o m ic  

externalities.27 If  taken  seriously , this w ould rem ove all lim its on  EU  action— 

lite rally  any po licy  w hich appealed  to  the em otional sen tim ents or sense o f  

E uropean  (o r hum an?) heritage o f  any actor could  be im posed  on  a reluctant 

m em b er state, a m ajo rity  o f  w hose c itizens m ay  have  reg is tered  d ifferen t 

psychic concerns through their choice o f dom estic laws.

E ven  certa in  aspects o f  a ir and  w ater p o llu tio n  are  con fined  w ith in  

n a tio n a l bo rd e rs . D rink ing  w ate r, fo r  ex am p le , o ften  o rig in a te s  from  

underground  reservoirs ra ther than rivers. P o llu tion  o f  these reservoirs m ay 

stem  m ore from  local agriculture and industrial activ ity  than  from  any external 

source. In som e cases po llu tion  o f beaches also resu lts m uch  m ore from  

dom estic sew age and w aste disposal, and from  the effects o f tourism  than  from  

the practices o f  foreign industry. And w hile som e types o f  a ir po llu tion  clearly 

have  transboundary  charac te ris tics , o thers do not; industries  located  in  the 

centre o f large states o r along the periphery  o f the U nion m ight deposit the bulk 

o f their em issions dom estically  or into the ocean.

T he leg itim a te  scope  fo r  E U  en v iro n m en ta l le g is la tio n  tak es  on 

c o n s id e rab ly  d iffe re n t fo rm  once we reco g n ise  th e  lim ite d  ex ten t o f 

tran sb o u n d ary  po llu tion . C om bin ing  this recogn ition  w ith  the  E uropean  

C ouncil's  adm onishm ent at the Edinburgh sum m it to lim it the num ber o f  states 

affected by EU law m ay generate new  regulatory  approaches, tw o o f  w hich will 

be m entioned here. First, it is w orth considering how  m uch justification  there  is 

to  include periphery  states w ith in  EU  environm enta l regulations w hich affect 

p rod u c tio n  p rocesses. F o r these states, m ore than  any  o th ers , industria l

2 7 S e e  W . W it s ,  'S u b s id ia r it y  a n d  E C  E n v ir o n m e n t a l  P o l i c y :  T a k in g  P e o p le ' s  C o n c e r n s  

S e r io u s ly , '  J o u r n a l o f  E n v ir o n m e n t a l  L a w  6  ( 1 9 9 4 )  8 5 - 9 1 ,  L . B r in k h o r s t ,  'S u b s id ia r it y  a n d  

E u r o p e a n  E n v ir o n m e n t a l  P o l i c y , '  in  P r o c e e d i n g s  o f  t h e  J a c q u e s  D e l o r s  C o l l o q u iu m ,  

S u b s id ia r i t y :  T h e  C h a l l e n g e  o f  C h a n g e  ( M a a s t r i c h t ,  E u r o p e a n  I n s t i t u t e  o f  P u b l i c  

A d m in is t r a t io n ,  1 9 9 1 ) ,  R .  S t e w a r t ,  " E n v ir o n m e n t a l  L a w  in  t h e  U n i t e d  S t a t e s  a n d  th e  

E u r o p e a n  C o m m u n ity :  S p i l lo v e r s ,  C o o p e r a t io n , R iv a lr y ,  I n s t itu t io n s ,"  U n iv e r s i t y  o f  C h ic a g o  

L e g a l  F o r u m  ( 1 9 9 2 ) ,  p p . 4 5 - 4 9 .
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em issions, w aste and sew age disposal, as w ell as agricu ltu ral p ractices have 

m in im al transboundary  effec ts . T he B ritish  argum en t that env ironm enta l 

resiliency conferred  by extensive tidal w aters and favourab le w inds could be 

ex tended  to o ther periphery  states. Subsid iarity  w ould therefo re  call fo r EU 

law s aim ed at restric ting practices only in the central states, leaving periphery  

states free to  pursue their chosen policies.

An alternative but equally  novel form  o f  regula tion  w hich took account 

o f the prev ious observations m ight involve a series o f  b ila tera l o r m ultilateral 

ag reem en ts  a im ed  at p rev en tin g  reg iona l tran sb o u n d ary  p o llu tio n . This 

configuration  has been referred  to by S ir R ichard  Body as a 'Europe o f  m any 

circ les'.28 It is no t entire ly  clear what role, if  any, the EU w ould play in such a 

configu ra tion . M ultila te ra l ag reem en ts cou ld  take the fo rm  o f  trad itional 

international treaties, but a m ore likely solution w hich avoids problem s o f free 

riding and  incom plete contracting would be to m ake these agreem ents under the 

ausp ices o f  the EU , thereby  v esting  som e m easure o f  overs ig h t w ith  the 

C om m ission  and enforcem ent pow er in the ECJ. A Europe o f  m any circ les 

sh ifts  p o w e r aw ay  from  B russe ls  b u t does n o t en tire ly  re s to re  n a tio n a l 

sovereignty  over environm ental policy.

To recognise a lack o f transboundary effects in each o f  the above cases is 

not particu larly  su rp r is in g -EU  regulations in these areas often  o rig inated  not 

from  pure ly  env ironm enta l sen tim en ts, bu t from  a fea r th a t unharm onised  

production  processes and investm ent clim ate standards w ou ld result in m arket 

d isto rtion . I f  these issues o f process standards and assessm ent rem ain  m atters 

o f  m arket d istortion  then  they will fall, accord ing to A rticle 3B o f the Treaty, 

w ith in  the  C om m unity 's  exclusive com petence , an  area  u n touched  by the 

subsid iarity  principle. If, on the o ther hand , their effec t on com petition  turns 

ou t to be m inim al, then  they will fall under shared com petence and thus under

2 8 R . B o d y ,  E u r o p e  o f  M a n y  C ir c l e s  ( L o n d o n , N e w  E u r o p e a n  P u b l ic a t io n s ,  1 9 9 0 ) .
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subsid iarity—EU  action w ill no t be justifiab le pure ly  on econom ic grounds bu t 

w ill require the existence o f transboundary effects.

T he im portan t issue becom es how  to  d is tin g u ish  b e tw een  EU  law s 

p rim arily  concerned  w ith  environm enta l p ro tec tion , and  those w hose m ain 

o b jec tive  is com pleting  the com m on m arket. T here  are strong  reasons to 

believe that in m any process standards the m ain objective, o r 'centre  o f gravity ', 

a term  used  by the ECJ in its handling o f  disputes over the p roper legal basis o f 

EC  leg islation , is actually  environm ental, m aking the entire subject a m atte r o f 

subsid iarity .29

T he a rg u m en t tu rn s on  w hat co n s titu te s  a leg itim a te  co m p etitiv e  

advan tage. H isto rica lly , lax p roduc t standards w ere considered  sources o f 

un fa ir com petitive advantage, and states w hich allow ed them  w ere accused o f 

creating  po llu tion  h avens.30 S ta tes w hich in troduced  th e ir  ow n s tringen t 

dom estic process standards underm ined their com petitive position , running the 

risk  o f hav ing  the ir industries relocate to m ore favourable conditions, and o f 

losing  inw ard  foreign  d irec t investm ent. In  o rde r to  p reven t a race to the 

b o ttom —the 'D elaw are e ffec t'—the C om m ission  sough t to harm onise  p rocess 

standards and thereby create m ore uniform  investm ent clim ates.

2 9 A c t i o n s  b r o u g h t  a g a in s t  th e  C o u n c il  b y  t h e  C o m m is s io n  a n d  E u r o p e a n  P a r l ia m e n t  h a v e  

f o r c e d  t h e  C o u r t  t o  a d j u d ic a t e  b e t w e e n  A r t ic le  1 3 0 S  a n d  A r t i c l e  1 0 0 A  a s  t h e  p r o p e r  l e g a l  

b a s is  f o r  v a r io u s  E C  e n v ir o n m e n t a l  la w s .  I n  i t s  f ir s t  r u l in g ,  th e  " t ita n iu m  d i o x i d e  c a s e " ,  th e  

C o u r t  a n n u l le d  a  C o u n c i l  d e c i s io n  t o  b a s e  a  D ir e c t iv e  o n  A r t i c l e  1 3 0 ,  h o ld in g  th a t  i t  s h o u ld  

in s t e a d  h a v e  b e e n  a d o p t e d  u n d e r  t h e  q u a l i f i e d  m a j o r i t y  v o t i n g  p r o c e d u r e s  e s t a b l i s h e d  in  

A r t ic le  1 0 0 A .  In  a  m o r e  r e c e n t  r u l in g —th e  " B e lg ia n  w a s t e  c a s e " - t h e  C o u r t  r e f u s e d  a  r e q u e s t  

b y  th e  E u r o p e a n  P a r l ia m e n t  t o  a n n u l a  R e g u la t io n ,  r u l in g  th a t  t h e  C o u n c il  h a d  a c te d  p r o p e r ly  

in  b a s in g  t h e  l e g i s l a t i o n  o n  A r t i c l e  1 3 0 S .  S e e  C a s e  C - 3 0 0 / 8 9  d e c id e d  o n  11 J u n e  1 9 9 1 ,  a n d  

C a s e  C - 1 8 7 /9 3  d e c id e d  o n  2 8  J u n e  1 9 9 4 .

30It h a s  b e e n  a r g u e d  e ls e w h e r e  th a t  s ta te s  w h ic h  a l lo w  la x  s ta n d a r d s , e v e n  i f  t h e y  d o  a ttra c t  

in v e s t m e n t  o r  f a v o u r  d o m e s t i c  in d u s tr ie s ,  m a y  in  f a c t  n o t  b e  d is t o r t in g  t h e  m a r k e t  b u t  r a th e r  

h a r n e s s in g  a  l e g i t i m a t e  c o m p e t i t i v e  a d v a n t a g e .  It i s  n o t  c l e a r  th a t  s t a t e s  w i t h  e x t e n s i v e  

c o a s t l i n e s  o r  a ir  f l o w s  w h ic h  d i s p e r s e  p o l l u t i o n  o v e r  t h e  o c e a n  s h o u ld  n o t  tre a t  t h e s e  

c o n d i t i o n s  a s  a  n a tu r a l c o m p e t i t i v e  a d v a n t a g e ,  j u s t  a s  o t h e r  s t a t e s  e n j o y  w a r m  c l i m a t e s ,  

s u n s h in e  a n d  a  p o s i t io n  at th e  g e o g r a p h ic a l  h e a r t  o f  E u r o p e , a ll  o f  w h ic h  f a v o u r  c e r ta in  c r o p s  

a n d  r e d u c e  v a r io u s  p r o d u c t io n  c o s t s  s u c h  a s  e n e r g y  a n d  tr a n s p o r ta t io n . It i s  e q u a l ly  u n c le a r  

h o w  t o  r e c o n c i l e  th e  c e n tr a l C o m m u n it y  o b j e c t iv e  o f  u n r e s tr a in e d  e c o n o m ic  c o m p e t i t io n  w it h  

th a t  o f  s e e k i n g  a  " l e v e l  p la y in g  f ie ld " . F o r  a  d i s c u s s i o n  o f  t h e s e  i s s u e s ,  s e e  G o lu b ,  B r it is h  

I n t e g r a t io n . R . S t e w a r t , 'E n v ir o n m e n t a l  R e g u la t io n  a n d  I n te r n a t io n a l  C o m p e t i t iv e n e s s , '  Y a le  

L a w  J o u r n a l 1 0 2  ( 1 9 9 3 )  2 0 3 9 - 2 1 4 2 ,  S t e in e r ,  'S u b s id ia r ity  u n d e r  t h e  M a a s tr ic h t  T r e a t y ,'  p . 5 1 .
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R ecently , how ever, the C om m ission  has expended  considerab le  effort 

try in g  to  conv ince  peo p le  tha t s trin g en t p ro cess  s tan d ard s  do n o t harm  

com petitiveness. R ather, they confer long-term  com petitive  advantages on 

firm s by  encouraging them  to use resources m ore effic ien tly , p rom oting their 

p ositive  pub lic  im age, fo rc ing  them  to  deve lop  m ore flex ib le  p roduc tion  

m ethods and providing 'first m over' advantages by creating incentives fo r them  

to p roduce  and  sell techno log ica lly  innovative rem edies fo r  env ironm enta l 

harm s.31 F o r its part, the unquestionably  green E uropean  Parliam ent agreed 

entire ly  w ith the p roposition  that stringent standards actually  prom ote econom ic 

com petitiveness.32 N or, apparently, do h igher standards jeopard ise  EU firm s by 

adverse ly  a ffec tin g  in te rn a tio n a l trade flow s; av a ilab le  stud ies deny  any 

co n n ec tio n  b e tw een  the tw o, m ain ly  b ecau se  the p ro p o rtio n  o f  overa ll 

production costs devoted to environm ental pro tection is neg lig ib le .33

T he resu lt o f th is new  em phasis by the C om m ission and Parliam ent on 

green  g row th  is to m ake the ir p rev ious ju s tif ic a tio n  fo r EU  ac tion  to tally  

un tenable—if the C om m ission is correct, then  pollu tion  havens are a m isnom er 

because lax env ironm en ta l standards ac tua lly  en ta il econom ic  com petitive  

d isadvan tages . S ta tes w h ich  allow  lax  standards do n o t a ttra c t fo re ign  

investm ent, encourage industrial re location  o r confer sav ings in p roduction  

costs upon  their ow n firm s. Instead, these states are m ere ly  pursuing unw ise 

policies w hich will underm ine their ow n long-term  industrial com petitiveness. 

T heir foolhardy decision  to do this does not distort the m arket in their favour 

and thus does no t ju stify  harm onisation o f  process standards at EU  level. Thus, 

under the subsid iarity  principle, there m ight be no legitim ate reason to set EU

31 S e e  E u r o p e a n  C o m m i s s i o n  C o m m u n i c a t i o n  o n  I n d u s t r ia l  C o m p e t i t i v e n e s s  a n d  

E n v ir o n m e n t a l  P r o t e c t io n , S E C ( 9 2 ) 1 9 8 6 .

3 2 S e e  E u r o p e a n  P a r l ia m e n t  D o c u m e n t  A 3 - 0 1 1 2 / 9 4 ,  R e p o r t  o f  t h e  C o m m i t t e e  o n  th e  

E n v ir o n m e n t ,  P u b l ic  H e a l t h  a n d  C o n s u m e r  P r o t e c t io n  o n  th e  n e e d  t o  a s s e s s  th e  tru e  c o s t s  to  

th e  C o m m u n it y  o f  'n o n -e n v ir o n m e n t ',  2 3  F eb r u a r y  1 9 9 4 .

3 3 S e e  E u r o p e a n  C o m m is s io n  C o m m u n ic a t io n  o n  E c o n o m ic  G r o w t h  a n d  th e  E n v ir o n m e n t ,  

C O M ( 9 4 ) 4 6 5 ,  r e p r in t e d  in  E u r o p e  E n v ir o n m e n t  6  D e c e m b e r  1 9 9 4 ,  D .  V o g e l ,  'T h e  

R e la t io n s h ip  B e t w e e n  E n v ir o n m e n t a l  a n d  C o n s u m e r  R e g u la t io n  a n d  I n te r n a t io n a l T r a d e ,'  

J e a n  M o n n e t  C h a ir  P a p e r  # 2 1 ,  ( F lo r e n c e ,  E u r o p e a n  U n iv e r s i t y  I n s t it u t e , 1 9 9 5 ) .
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standards fo r national production  processes o r im pact assessm ent ru les w hich 

dont cause transboundary  po llu tion . B ecause, as m entioned  above, m any o f 

these p rocesses create  no sign ifican t transboundary  dam age, it appears that 

u nder the subsid iarity  p rincip le large segm ents o f  ex isting  and  proposed  EU 

env ironm enta l po licy  should  be re tu rned  to o r reserved  fo r s tric tly  national 

control.

T o  su m m arise  the  a rg u m en t so fa r, th e re  a re  tw o  in s ta n c e s — 

transboundary  po llu tion  and m arket d isto rtion—in w hich subsid iarity  clearly  

serves to leg itim ate  EU environm ental action as 'better' than  stric tly  national 

rem edies. H ow ever, the frequency w ith  w hich these conditions obtain  is open  

to  m o re  q u es tio n  than  m any ob serv ers  ca re  to  ad m it. T h is  p rov ides  

considerable scope fo r proponents o f  g reater national sovereignty  to invoke the 

subsid iarity  principle against what they see as excessive EU intervention.

I t rem a in s  then  to  co n s id e r i f  there  are  o th e r s itu a tio n s , b esides 

tran sboundary  po llu tion  and m arket d isto rtion , w hich m eet the subsid iarity  

p rincip le requirem ent that action is 'better' taken at EU  than national level. It 

has been suggested by som e that EU environm ental action is alw ays better than 

state action because the latter offers no guarantee that any  action  w ill be taken,

and that all EU  citizens should  have the right to  expect h igh  environm enta l 

quality  standards w herever they  travel in the U nion. The fo rm er argum ent is 

usually  accom pan ied  by the claim  that w h ichever level o f  governm en t w ill 

p ro d u ce  the h ig h est env iro n m en ta l s tandards is by d efin itio n  b e tte r  and 

therefore appropriate. U pon closer inspection  each  o f  these argum ents has the 

potential to degenera te into a fiercely anti-dem ocratic tautology by ignoring the 

very issues underpinning the subsid iarity  principle.
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S u b s id ia r it y  a n d  D e m o c r a t ic  L e g it im a c y

By b ring ing  d ec isions c lo se r to the c itizen , it m igh t be argued , 

subsid iarity  is designed  p rec ise ly  to allow  states and loca l com m unities to 

d ec id e  p rio ritie s  fo r  th em se lv es , p o ss ib ly  ran k in g  co n cern  fo r  g row th , 

em p lo y m en t, lo w er tax es , o r o th e r  a reas o f  so c ia l ex p e n d itu re  above 

env iro n m en ta l leg is la tion . T he su b sid ia rity  d eba te  fo rces p ro p o n en ts  o f  

in tegra tion to address this question o f dem ocratic legitim acy w hen determ ining 

the p roper a lloca tion  o f  authority  fo r environm ental policy . T he dem ocratic 

deficit, w hich has been w idely recognised  and com m ented upon, stem s from  the 

rela tive absence o f partic ipation , representation , accountability  and  legitim acy 

underpinning the C om m unity  policym aking process.34 In fact, the dem ocratic 

d efic it should  com e as no  surprise , as the o rig inal design  o f  the EC  was 

in tentionally  undem ocratic . T he post-w ar fear o f the po ten tia l consequences 

stem m ing from  excessive dem ocracy was reflected in the guiding philosophy o f 

functional and neo-functional integration. Functionalism , particularly  under the 

guidance o f Jean  M onnet, was based on elitism  and technocracy, and 'not m uch 

concerned about the fo rm  o f dem ocratic contro l.'35

Subsid iarity  forces a re th inking o f  this philosophy, and ushers in  a m uch 

larger debate about the dem ocratic leg itim acy o f the entire EC pro jec t than  can 

be adequately explored in this b rie f paper. How ever, as a point o f departure  for 

th is debate , one m igh t start by  considering  the dem ocratic  leg itim acy  o f EU 

environm ental laws w hen subjected to a subsid iarity  test. W ith its requirem ent 

that decisions be  taken  as close as possib le  to the people, subsid iarity  could be 

read  as a com m itm ent to traditional dem ocratic goals o f  self-determ ination and

3 4 S e e  B . B o y c e ,  'T h e  D e m o c r a t i c  D e f i c i t  o f  th e  E u r o p e a n  C o m m u n it y ',  P a r l ia m e n t a r y  

A f f a ir s  4 6  ( 1 9 9 3 )  4 5 8 - 4 7 7 ,  J. L o d g e ,  'T r a n s p a r e n c y  a n d  D e m o c r a t i c  L e g it im a c y , '  J o u r n a l o f  

C o m m o n  M a r k e t  S t u d ie s  3 2  ( 1 9 9 4 )  3 4 3 - 3 6 8 ,  J. W e i l e r  e t  a l .,  E u r o p e a n  D e m o c r a c y  a n d  its  

C r it iq u e :  F iv e  U n e a s y  P i e c e s . E U I  W o r k in g  P a p e r  R S C  9 5 / 1 1  ( F lo r e n c e ,  E U I ,  1 9 9 5 ) ,  K . 

F e a t h e r s t o n e , 'J ea n  M o n n e t  a n d  th e  " D e m o c r a t ic  D e f ic i t "  in  th e  E u r o p e a n  U n io n ’, 3 2  J o u r n a l  

o f  C o m m o n  M a r k e t  S t u d ie s  3 2  ( 1 9 9 4 )  1 4 9 - 1 7 0 .

3 5 J. P in d e r ,  'E u r o p e a n  C o m m u n i t y  a n d  N a t io n - S t a t e :  A  C a s e  f o r  a  N e o - f e d e r a l i s m ’, 

I n te r n a t io n a l A f f a ir s  6 2  ( 1 9 8 6 ) ,  p . 5 1 .  S e e  a l s o  K . F e a t h e r s t o n e ,  'Jea n  M o n n e t ’ a n d  E .  H a a s ,  

B e v o n d  th e  N a t io n  S ta te  ( B e r k e le y ,  U C  P r e s s , 1 9 6 4 ) ,  p p .4 5 4 .
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accountability .36 T h is w ould  create a p resum ption  fo r  less E C  contro l, and 

g reater re liance  on decisions w hich were 'be tter ' taken  on  the national level 

precisely because they  were m ore dem ocratic. Even substantial m oves tow ards 

grea ter transparency  and  em pow erm en t o f the E uropean  P arliam en t w ill no t 

bestow  upon  C om m unity  ac tions as m uch dem ocra tic  acco u n tab ility  as is 

currently  en joyed by policies adopted within  individual m em ber states, each of 

w hich boasts the central features o f liberal representative dem ocracy: universal 

suffrage, regular elections, free expression.37

N evertheless, re tu rning to the pro -in tegration  face o f  subsid iarity , it is 

possib le  to identify  at least tw o situations w here a strong case can be m ade to 

rebut th is p resum ption  and estab lish  the superio rity  o f  EC  law s. F irst, if 

advoca tes  o f  E C  en v iro n m en ta l po licy  w ere  to  in voke  su b s id ia rity  as a 

ju stification  fo r EC  law  despite its dubious dem ocratic legitim acy. This could 

be done by  exp lic itly  w eighing the value o f dem ocracy  against that o f  som e 

o ther value, such as upholding indiv idual rights o r adhering to a general theory  

o f ju stice . U nder this application  o f subsid iarity , EC  laws w hich guaran teed  

m in im um  environm enta l standards as a m atter o f  hum an  rights o r E uropean  

citizenship  w ould gain legitim acy as clearly superior to  dem ocratically  secure 

but nevertheless inadequate national legislation . S im ilarly , European standards 

could be term ed 'better' than national action if they m ore adequately  guaranteed 

sustainab le  developm ent, a goal derived  from  theories o f  in tergenera tional 

j u s t i c e .38 In stead  o f  b a lanc ing  d em ocra tic  g oals  ag a in s t o th e r  va lu es , 

p roponen ts o f  EC  in teg ra tion  could  fo llow  a second  path  and  deve lop  an 

explicit theory  o f  dem ocracy by w hich to  legitim ate EC  environm enta l policy ,

36B e r m a n n , 'T a k in g  S u b s id ia r it y  S e r io u s ly ',  p . 3 4 0 .

3 7 S e e  R . D a h l ,  D i l e m m a s  o f  P lu r a l i s t  D e m o c r a c y  ( N e w  H a v e n ,  Y a le  U n iv e r s i t y  P r e s s ,  

1 9 8 2 ) ,  p a r t ic u la r ly  p . 1 5 , D .  H e ld ,  P r o s p e c t s  fo r  D e m o c r a c y . ( C a m b r id g e ,  P o l i t y  P r e s s ,  

1 9 9 3 ) ,  L o d g e ,  T r a n s p a r e n c y '.

3 8 E . W e i s s ,  " O u r R ig h t s  a n d  O b l ig a t io n s  t o  F u tu r e  G e n e r a t io n s  f o r  t h e  E n v ir o n m e n t ,"  

A m e r ic a n  J o u r n a l o f  I n te r n a t io n a l L a w  8 4  ( 1 9 9 0 )  1 9 0 .  F o r  a  d e t a i le d  a n a ly s i s  w h ic h  r e j e c t s  

t h e  e t h i c a l  f o u n d a t io n s  o f  t h e  in t e r g e n e r a t io n a l  j u s t i c e  a r g u m e n t  b u t  w h ic h  n e v e r t h e l e s s  

e m b r a c e s  s o m e  o f  i t s  c o n c l u s i o n s ,  s e e  B .  B a r r y , D e m o c r a c y .  P o w e r  a n d  J u s t ic e  ( O x f o r d ,  

C la r e n d o n  P r e s s ,  1 9 8 9 ) .
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thereby  allow ing  them  to  argue that decisions w ere ac tua lly  dem ocratically  

better i f  taken  at the EC  level.

A m a jo r im p ed im en t to  reso lv ing  the ten s io n  b e tw een  dem ocracy , 

subsid ia rity  and  in teg ra tion  is that nearly  all dem ocra tic  theo ry  has been 

developed in the statal context, leaving little room  fo r the dem ocratic legitim acy 

o f  supranational dec isionm ak ing .39 In  h is recen t w ork , W eile r has m ade 

prelim inary  efforts to develop a m odel o f dem ocracy applicable to international 

governance such as that found in the EU .40 W eiler lays the groundw ork fo r a 

defence o f  EU  laws as p roducts o f  consociational or neo-corporatist dem ocracy. 

A lthough th is line o f  analysis has yet to  be developed in detail, such m odels o f 

dem ocracy w hich concentrate on p luralism  m ight prove particularly  fru itfu l in 

the case o f  en v iro n m en ta l po licy , w here  EU  in stitu tio n s  and  leg isla tion , 

com pared w ith traditional national structures, often guarantee greater access by 

d iverse  and  un d er-rep resen ted  societa l g roups such  as env ironm en ta lis ts , 

particularly  at the agenda-setting stage o f policy developm ent.

By fa r the m ost developed theoretical treatm ent o f  this m atter is found in 

the recen t w ork  o f  D avid  H eld , w ho prov ides a valuab le  starting  po in t fo r 

extending dem ocratic theory  to the EC level and using it to distribute authority  

over environm enta l po licy . Held has developed w hat he calls a 'cosm opolitan ' 

m odel o f dem ocracy w hich m ight serve to dem arcate EC  policy from  national 

p o l i c y .41 A t the  co re  o f  th is  m odel lies  the co n ten tio n  th a t g lobal 

in terconnectedness com plicates trad itional notions o f au tonom y, consen t and 

accountab ility . In  m any situations, po lic ies taken  in any one state create or 

exacerbate  w hat H eld  calls 'pow er d isjunctu res ', im pacting  d irec tly  on  the 

ab ility  o f  o th er states to guaran tee the righ ts o f  th e ir  c itizens to  w elfare , 

ec o n o m ic  p ro s p e r i ty  and  e n v iro n m e n ta l q u a lity .  In  sh o rt, g lo b a l 

in terconnectedness in troduces asym m etries betw een  ind iv idual po lic ies, the

39W e i le r  e t  a l .,  'D e m o c r a c y ',  p . 3 0 .

40W e i l e r  e t  a l .,  'D e m o c r a c y ',  p p . 2 5 - 3 7 .

41D .  H e ld ,  D e m o c r a c y  a n d  th e  G lo b a l  O rd e r  ( C a m b r id g e , P o l i t y  P r e s s , 1 9 9 5 ) .
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popu la tion  w hich consents to the ir effec ts, and the inc lusiv ity  o f  the voting  

p opu la tion  (the demos) w hich leg itim ates their in troduction . O nly  through  

international law  and a drastic reconsideration o f w hat we m ean by constituency 

are these asym m etries adequately addressed.

In cases o f  transboundary  po llu tion  the m odel clearly  underm ines the 

dem ocratic  leg itim acy  o f  ind iv idual national po lic ies, and  lends considerab le 

support to  EC, if  no t global regulation. Sim ilarly , in situations w here national 

env iro n m en ta l s tandards im pede neighbou ring  s ta tes ' p u rsu it o f  econom ic  

p rosperity  by  encourag ing  investm ent and jo b  m igration  to  po llu tion  havens, 

cosm opolitan  dem ocracy  w ould suggest that action  as c lose as possib le  to  the 

citizen  should  give w ay to C om m unity standards.42

N evertheless, it does no t fo llow  that in a ll cases the subsid iarity  princip le 

ju s tif ie s  EC  env ironm en ta l ac tion  as a dem ocra tica lly  b e tte r a lte rna tive  to 

stric tly  n a tional po licy , and even  here  the tw o-faced  natu re  o f  subsid ia rity  

reasserts itself. H eld 's m odel allow s am ple room  to argue that in the nam e o f 

dem ocratic  leg itim acy  the subsid iarity  p rincip le requires a tran sfe r o f  contro l 

over environm enta l p ro tec tion  from  EC  to national level. P ow er d isjunctures 

requiring  in ternational rectification  only occur in cases w here environm enta l 

issues are transboundary  in nature . In  o ther cases, it appears that H eld  w ould 

support national environm ental laws w hich fostered  all o f  the traditional values 

bound  up in libera l representative dem ocracy, and im plic it in the subsid iarity  

p rov isions o f  the M aastrich t T reaty . If, as no ted  prev iously , m any types o f  

en v iro n m e n ta l re g u la tio n  do n o t ac tu a lly  in v o lv e  tran sb o u n d a ry  issu es , 

po llu tion  havens really  do not exist, and com petitive advantages do no t flow  to 

states w ith  low environm ental standards, then proponents o f  EC  regula tion  are 

faced  w ith  the unenv iab le  task  o f  defending  C om m unity  law s w hich  lack  

dem ocra tic  leg itim acy  even  u nder a con tem porary  m odel w h ich  frequen tly

4 2 D a h l  a l s o  n o t e s  t h e  n e e d  t o  c o n s id e r  th e  e f f e c t s  o f  d e c i s io n s  m a d e  b y  a n y  a u t o n o m o u s  

o r g a n i s a t io n  o n  t h e  " r ig h ts , f r e e d o m  o r  w e l f a r e "  o f  n o n - m e m b e r s  a n d  t h e  p o s s i b i l i t y  th a t  

t h e s e  m a t te r s  m ig h t  j u s t i f y  r e s tr ic t io n s  o n  n a t io n a l a u t o n o m y . D a h l ,  D i l e m m a s , p . 9 3 .
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identifies the in ternational level as 'the appropriate locus fo r the articula tion  o f 

the dem ocratic political good.'43

In sum m ing up the continuing im portance o f dem ocracy  in the m odem  

interconnected world, H eld h im self provides a concise justification  for applying 

the subsid iarity  princip le in a m anner w hich increases national sovereignty  over 

environm ental policy: 'The issues w hich rightly  belong  to national levels o f 

governance are those in w hich people in delim ited  territories are significantly  

affected  by collective problem s and po licy  questions w hich stretch to , but no 

fu rther than, their frontiers.'44

E m p ir ic a l  E v id e n c e

The subsidiarity  princip le has already m ade an im pact on the distribution 

o f pow er over environm ental policy  betw een the EU and the m em ber states. As 

m entioned above, we w ould expect that when operationalised , the subsidiarity  

p rin c ip le  could  p o ten tia lly  p roduce  few er EU en v ironm en ta l p roposa ls , a 

rem oval o f  som e previous as w ell as pending proposals, and a general sh ift in 

EU  environm ental proposals tow ards greater national discretion.

Reduction and Withdrawal of EU Proposals

T he C om m ission  itse lf  adm itted  that the su b sid ia rity  p rin c ip le  had  

'a lready  led to  a reduction  in the num ber o f  p roposals  pu t fo rw ard  by the 

C om m ission  in 1993 com pared w ith prev ious years.'45 T his reduction  only 

acce lera ted  in  the fo llow ing  tw o y ea rs—the to ta l n um ber o f  C om m ission  

proposals from  1993-onwards w as as follow s:46

43H e ld ,  'D e m o c r a c y ', p . 2 2 5 .

4 4 H e ld ,  ' D e m o c r a c y ', p . 2 3 5 ;  D a h l  r e a c h e s  a  s im i la r  c o n c lu s i o n  a b o u t  t h e  d e m o c r a t ic  

l e g i t im a c y  o f  d e c is io n s  w h ic h  p r o d u c e  l im it e d  e f f e c t s .  S e e  D a h l , 'D i l e m m a s ’, p . 1 9 6 .

4 5 E u r o p e a n  C o m m is s io n  R e p o r t , p . 4 .

4 6 A l t h o u g h  th e r e  w a s  a  l e v e l l i n g  o f f  o f  C o m m is s io n  p r o p o s a ls  a s  e a r ly  a s  1 9 8 9 ,  f o l lo w e d  

b y  a  s l ig h t  d e c l i n e  th r o u g h  1 9 9 1 ,  a ll  o f  w h ic h  r e v e a l s  th e  i n f l u e n c e  o f  f a c to r s  o t h e r  th a n  

s u b s id ia r i t y ,  i t  i s  u n c le a r  w h e t h e r  t h e  d o w n w a r d  tr e n d  w o u ld  h a v e  c o n t in u e d ,  c e r t a in ly  at 

s u c h  a  p r e c ip i t o u s  r a te , w i t h o u t  th e  in t r o d u c t io n  o f  t h e  s u b s id ia r i t y  p r in c ip le .  T h e  1 9 9 2  to ta l
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FIG U R E 2 N um ber o f C om m ission Proposals 1992-1995

1992 1993 1994 1995

656 628 533 375

Source: Compiled from  the official Journal o f the European 

Communities, using the CELEX database

T he reduction  o f C om m ission  initiatives is particu larly  strik ing  in the area o f 

E C  en v iro n m e n ta l p ro p o sa ls . C o m p ared  w ith  the  s tead y  g ro w th  o f  

environm ental proposals after the SEA, as shown in  the earlier graph, it appears 

that the subsidiarity principle has significantly stem m ed C om m ission legislative 

activ ity  in this area, as revealed in the follow ing graph.47

FIG U R E 3 N um ber o f EC  Environm ental P roposals 1992-1995

1992 1993 1994 1995

Source: Compiled from the Official Journal o f the European Communities, 
using the CELEX database

B esides reducing  its to tal legislative ou tpu t, the C om m ission  has also 

w ithd raw n  o r m od ified  a num ber o f  env ironm enta l p roposa ls . T o date it 

appears that B rita in  has h ad  the g reatest success in  p reven ting  C om m unity  

environm enta l action, despite fierce resistance from  the E uropean  Parliam ent. 

B rita in  deployed  the subsid iarity  argum ent to  secure the rem oval o f  several 

proposals on its 1993 'hit-list', and p layed  an instrum ental ro le in  b lock ing  the 

carbon tax on sim ilar grounds.48

h a d  s l i g h t l y  e x c e e d e d  th a t  o f  1 9 9 1 ,  s i g n a l l i n g  th e  p o s s i b i l i t y  o f  r e n e w e d  C o m m i s s i o n  

a c t iv i t y .

4 7 F ig u r e s  in c lu d e  d ir e c t iv e s ,  r e g u la t io n s  a n d  d e c is io n s .  C u rr en t  d a t a  f o r  1 9 9 5  m a y  in d ic a te  

a  s l ig h t ly  h ig h e r  f ig u r e , d u e  t o  C o m m is s io n  a d m in i s tr a t iv e  b a c k lo g  w h e n  e n t e r in g  r e c e n t  d a ta  

in t o  th e  C E L E X  d a t a b a s e .

4 8 S e e  J. G o lu b ,  'T h e  P iv o t a l  R o le ,'  p p . 3 1 - 3 6 ,  A g e n c e  E u r o p e  7 / 8  D e c e m b e r  1 9 9 2 .
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Increased National Discretion

The in tensity /proportionality  com ponent o f  subsid iarity  holds that w hen 

the EU  does take action , it should  do so only  to the ex ten t necessary . This 

im p lies th a t the EU  shou ld  adopt in s trum en ts  w h ich  m ain ta in  as m uch  

d iscretion  as possib le at the national level, thereby  m in im ising  incursions on 

national sovereignty  and national choice o f policy  styles. R egulations and other 

detailed o r b inding m easures should be avoided , whereas fram ew ork  directives, 

soft law and voluntary codes should be encouraged.

In practice it appears that this aspect o f  subsidiarity  has already m ade an 

im pression  on the developm ent o f EU environm enta l policy . A  considerable 

d eg ree  o f  d isc re tio n  and  f le x ib ility  h as  b een  b u ilt  in to  C o m m u n ity  

environm enta l po licies on  packaging waste, eco-audits and voluntary  action by 

industry  to  con tro l po llu tio n .49 G rea te r na tional d iscre tion  is also  clearly  

ev ident in  the C om m ission's recent m oves tow ards replacing a range o f existing 

legislation  w ith  fram ew ork  directives fo r a ir and w ater pollu tion . U nder these 

fram ew orks, states will enjoy greater contro l over standard setting .50 In each of 

these cases, decisionm aking under the term s o f  subsid iarity  has consolidated  

rather than  eroded national control over environm ental policy.

C o n c lu s io n

T he p rim ary  aim  o f  th is  pap e r w as to  exp lo re  how  the Janus-faced  

concept o f  subsid iarity  could be  used e ither to leg itim ate EU  environm ental 

po licy  or to underm ine supranational decisionm aking. T aken  in the abstract, 

subsid iarity  ju stifies  EU environm ental in terven tion  w henever th is is deem ed 

'be tter' than  stric tly  national action . B ut w ithou t c lea r crite ria  to guide its 

application, the term  'better', and with it the entire subsid iarity  principle, m erely

4 9 S e e  'E u r o p e a n  C o m m is s io n  R e p o r t’ a n d  A g e n c e  E u r o p e  1 7  D e c e m b e r  1 9 9 3 .

50E u r o p e  E n v ir o n m e n t  2 5  O c t o b e r  1 9 9 4 , 1 0  J a n u a r y  1 9 9 5 .
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degenera tes into  a rhetorical football. A n attem pt was thus m ade to  identify the 

conditions under w hich each o f these tw o faces should prevail.

T here  is b road  agreem ent that EC  in tervention  is inheren tly  be tte r than  

ind iv idua l na tional m easures w hen  dealing  w ith  tran sboundary  p o llu tion  o r 

env ironm en ta l standards w hich  d isto rt econom ic com petition  an d  affec t the 

function ing  o f  the com m on m arket. M any types o f  p o llu tion  fa ll in to  this 

category , as do product standards. In  all o f these cases, subsid iarity  provides a 

pow erfu l ju s tif ic a tio n  fo r continued  o r expanded  E U  con tro l o v e r national 

environm enta l affairs.

H ow ever, a num ber o f  considerations, p a rticu la rly  the C om m ission 's  

recent em phasis o f green com petitiveness, call into question  the actual extent o f 

tran sboundary  po llu tion  and m arket d istortion . I f  unab le  to m ee t these tw o 

cen tra l c rite ria , the subsid ia rity  p rin c ip le  w ou ld  dem and  tha t co n tro l over 

process standards, im pact assessm ent and a range o f  o ther environm ental issues 

be re turned  to national governm ents, especially  fo r  states on the periphery  o f 

the U nion. Furtherm ore , even w hen these criteria are m et, subsid iarity  im plies 

tha t E U  env ironm enta l law s should  b ind  only those states w here a specific  

p roblem  occurs, and that in doing so it should leave as m uch  scope as possib le  

fo r national discre tion over the choice o f policy  instm m ents.

A lthough  m em ber states m ay unanim ously  decide that the  EU should  

en joy  au thority  o v er environm enta l m atters w hich  pose no  transboundary  o r 

m a rk e t d is to rtin g  h arm s, it rem ains  e sse n tia l to  co n s id e r  w h e th e r the  

subsid ia rity  p rinc ip le  m ay  also  leg itim ate  a dec ision  to m ove beyond  these 

categories despite national opposition. It is hard to  escape the conclusion  that 

because o f  their greater dem ocratic legitim acy, a value inexorably  linked with 

the subsid iarity  principle, national environm ental law s are inherently  be tte r than 

E U  in te rven tion . T o  overcom e the fo rce  o f  th is  a rgum ent, p roponen ts  o f  

sup ranationa l ac tion  m ust iden tify  aspects o f  E U  en v ironm en ta l regu la tion  

w hich m ake it p referab le despite a lack o f  dem ocratic leg itim acy -reaso n s  w hy
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action  should not be taken as close as possible to the citizen, as required  by the 

treaty . A lternatively , p roponen ts o f in tegra tion  could  capita lise on the Janus ­

faced nature o f subsid iarity  and support EU environm ental po licy  as actually  

m ore dem ocra tica lly  leg itim ate  than  national law s, w hen  v iew ed  through  a 

contem porary  m odel o f dem ocracy  suited to a w orld o f h igh ly  in terconnected  

states.

As far as w hich o f  the subsid iarity  p rincip le 's  tw o faces has prevailed  in 

po litica l d iscourse , availab le  ev idence suggests tha t subsid ia rity  has already 

re tu rned  a sign ifican t am oun t o f  sovereign ty  to the sta tes by curta iling  the 

num ber o f  new  EU  proposals, rem oving certain  proposals from  the agenda, and 

am ending others to allow  greater national leew ay. B ritain  has been particularly  

successfu l in this regard, securing rem oval and am endm ent o f proposals which 

the G overnm ent has long opposed . The G overnm ent's recent success contrasts 

w ith  its p rev io u s fa iled  effo rts  to dep loy  su b sid ia rity  as a b rak e  on EU 

environm ental policym aking.
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