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Substantial Shifts in Supreme Court Health Law

Jurisprudence

On July 9, 2018, President Donald Trump nominated

JudgeBrettKavanaughtoreplaceretiringSupremeCourt

Justice Anthony Kennedy. Judge Kavanaugh is a re-

spectedoriginalist and textualist, interpreting the lawas

written, “informedbyhistory, traditionandprecedent.”1

Given that Justice Kennedy was an important vote in

prominent cases affecting health, Judge Kavanaugh’s

Senate confirmation could shift the balance on conse-

quential health policies (eTable in the Supplement).

Public Health Regulation

Federal agency regulation remains a bulwark of health,

safety, and environmental protection. Agency action is

vital in virtually every health policy sphere, including

health care access and quality, pharmaceutical ap-

proval, food safety, tobacco control, and occupational

health. Non–health sector agencies also havemajor in-

fluences on health, including agriculture, transporta-

tion, housing, and immigration.

Historically, the Supreme Court has granted agen-

cies considerable leeway to create and enforce regula-

tionsunderChevrondeference(namedforaseminal 1984

decision).2 JudgeKavanaughdisfavorsbroadagencyau-

thority. As a jurist, he overrode agency action 75 times.

In 2016 he referred to Chevron deference as a “textual

invention by courts.”3 Striking down administrative

regulations creates nearly insurmountable barriers to

public health, requiring Congress to expressly support

agency action, which is arduous and uncertain in a po-

litically divisive culture.

Judge Kavanaugh has periodically upheld agency

action, demonstrating respect for science. Endorsing

US Food and Drug Administration rules on drug ap-

provals, JudgeKavanaugh suggested that courts are “ill-

equippedtosecond-guess scientific judgment.”4Healso

affirmedUSDepartment of Transportation rules prohib-

iting e-cigarettes on commercial flights, althoughdeem-

ingita“closecall”underexistingtobaccocontrolstatutes.5

Health Care Access and Coverage

In 2012, the SupremeCourt narrowly upheld theAfford-

able Care Act (ACA) but undercut a key pillar, permitting

statestooptoutofMedicaidexpansion.JudgeKavanaugh

had previously argued that the ACA’s individual man-

date (another key pillar of the ACA) exceeded congres-

sional powers. That becamea reality in the2017TaxAct,

which negated the individual mandate by removing the

taxpenalty. JudgeKavanaughhas also cast doubton the

ACA’s tax credits for health exchange consumers.

The legal futureof theACA is tenuous.Congresshas

unsuccessfully sought to repeal the ACA 70 times, but

numerous judicial challenges are pending. The Justice

Department has refused to defend the constitutional-

ity of portions of the ACA. Health care protections that

Americans strongly support are at risk, includingessen-

tialbenefits,healthexchangesubsidies,andabanonpre-

existing conditions.

TheCenters forMedicare&MedicaidServices (CMS)

recently authorized state waivers for Medicaid work

requirements.6Althougha lowercourtoverturnedCMS’s

approval of Kentucky’s work requirement, the issue

is ripe for appellate review. Medicare reimbursement

rates are also under litigation. Judge Kavanaugh re-

cently sided with hospitals challenging Medicare reim-

bursement rates, calling the US Department of Health

andHumanServices (HHS) reimbursement limits “arbi-

trary and capricious.”7

Reproductive Rights

If confirmed, Judge Kavanaugh’s views on reproduc-

tive rights could limit abortion and contraceptive ser-

vices. President Trump pledged to ap-

point “pro-life” justices, even thoseopen

to overturning Roe vWade. In his 2006

confirmationhearing, JudgeKavanaugh

pledged to follow Roe “faithfully and

fully,” but his judicial opinions and pub-

lic statements are inconsistent. In a2017

speech, Judge Kavanaugh praised former Chief Justice

Rehnquist’sdissent inRoe for “stemmingthegeneral tide

of free-wheeling judicial creation of unenumerated

rights.” The same year, he ordered a delay in accessing

abortion services for an undocumented minor in fed-

eral custody. When the court later vacated the order,

JudgeKavanaughcriticized it for creating a “radical new

right to immediateabortionondemand.” In2015,heun-

successfully argued that the ACA’s contraception cov-

erage requirement violated religious freedoms, calling

HHS’ procedural requirements “overly restrictive.”

Second Amendment

Judge Kavanaugh has robustly defended the Second

Amendment.Dissenting fromhis court’s upholdingof a

municipal ban on semiautomatic rifles and firearm li-

censing, he explicitly rejected a Second Amendment

“balancing” test, favoring gun rights over public safety.

CurrentSupremeCourt jurisprudenceallowsampleroom

for common-sensegunviolenceprevention laws.Yet its

prior cases focus primarily on firearms ownership for

Today, the judiciary is increasingly

the arbiter of contested health

and social policies.
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home protection. The Court will have to decide if gun rights apply

equally in public places, such as “open carry” laws.

Congresshasalsoenactedpro-gun legislation,preempting law-

suitsagainst firearmsmanufacturersanddealerswhonegligentlysell

inherentlydangerousweapons,whichare thenused tocommit vio-

lent crimes. Parents of children murdered at Sandy Hook Elemen-

tary School (and others) are proposing novel theories to judicially

challenge manufacture and sale of unusually dangerous weapons,

which could be reviewed by the Supreme Court.

Consumer Protection Litigation

Over many decades, courts have initiated landmark public health

achievements, suchas theseminal tobaccocases. JudgeKavanaugh

has expressed a constricted view of consumer protection litiga-

tion.Hesummarily rejectedclass action litigation seeking lactose in-

tolerance warning labels on dairy products, concluding: “Tort law

doesnotprovideprotection fromtheobviousor ‘widelyknown’ risks

of consuming a particular food.”8 His pro-business opinions could

affect ongoing public health litigation focusing on opioids, nutri-

tion labeling, and health warnings.

Environmental Protection

TheUSEnvironmentalProtectionAgency(EPA)haswithdrawnor lim-

ited 70 Obama-era regulations, with many EPA actions now em-

broiled in litigation. Judge Kavanaugh has often ruled against envi-

ronmental rules. He invalidated EPA regulations limiting emissions

affecting upwind states. Heblocked lawsuits seeking stricter carbon

monoxide regulation. He invalidated EPA hydrofluorocarbon stan-

dards.WithPresidentTrump’swithdrawal fromtheParisAgreement

andreversalofclimatechangeregulations, theCourtmayhavetode-

cidewhetheranewadministrationcan lawfullyoverturnexistingrules

without due deliberation and a persuasive scientific record.

Medical Marijuana

In 2018, Attorney General Jeff Sessions reversed settled legal doc-

trine, declaringhis intent to enforce a federal banonmarijuanause,

despite 30 jurisdictions legalizing marijuana for medical use.

California pledged to pursue every legal and political option to pro-

tect state rights. Can federal agents prosecute marijuana produc-

ers or distributors complying with state law? Prior opinions sug-

gest Judge Kavanaugh may side with the states, refusing to allow

the Justice Department to strictly enforce federal criminal law

in jurisdictions where medical marijuana is lawful.

Antidiscrimination

Fair and impartial administration of health services and benefits is

vital for disadvantaged populations. Judge Kavanaugh often fa-

vors private industry in antidiscrimination lawsuits. He rejected

AmericansWithDisabilitiesAct lawsuits allegingworkplacediscrimi-

nation. He also dissented when his court ruled in favor of workers

assistingat-riskyouth fromhaving toundergomandatorydrugtests.

The Supreme Court has been narrowly divided on LGBTQ

rights. Justice Kennedy wrote an historic opinion upholding same-

sex marriage, calling it “a fundamental right inherent in the liberty

of the person.” This past term, however, Justice Kennedy sided

with a narrow Court majority denying relief to a gay couple turned

away from a Colorado bakery based on a religious objection

to gay marriage. As cases come before the Court pitting religious

freedom against equal rights, Judge Kavanaugh’s views could

be decisive. Key issues on the horizon include spousal benefits

in same-sex marriages and conscientious objections to reproduc-

tive services.

Changing Health Norms

Health policy used to largely be the province of Congress and regu-

latory agencies acting on scientific evidence. Today, the judiciary is

increasingly thearbiterofcontestedhealthandsocialpolicies.Battles

over judicial nominations are supplanting legislative and regula-

tory deliberation. At stake are vital issues for public health, safety,

andtheenvironment.Morethanever,policymakersand judgesmust

rigorously examine scientific evidenceand respect ethical valuesof

justice and equity.
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