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THE legitimacy of the European Union has become a popular academic and
political issue, stimulating debate about alleged symptoms, diagnosis and

prescriptions. This review presents some of the central approaches and research
issues, as well as an account of legitimacy that accommodates several but not
all contributions.

The ‘normative turn in EU studies’ has tended to address how the European
level institutions should be governed.1 This subject gained political salience
largely in response to the contentious Maastricht Treaty ratification process,
sketched in Section I. Popular and legal conflicts strengthened the claims of
politicians and scholars that the European Union suffered from a ‘legitimacy
deficit’ that has yet to be resolved. Section II dissolves this apparent consensus
by exploring experts’ different choices of symptoms, diagnosis and prescriptions
regarding this deficit. Section III provides a taxonomy of concepts of legitimacy,
institutional mechanisms of legitimation and objects of legitimacy. Section IV
perhaps over-ambitiously seeks to combine several of these disjointed insights
into a somewhat unified perspective. It incorporates empirical concepts of
legitimacy as compliance in an account of citizens’ political obligation to obey
normatively legitimate political orders. On this account, a normative duty to
obey political commands requires firstly, that the commands, rulers and regime
are normatively legitimate, and secondly, that citizens also have reason to trust
in the future compliance of other citizens and authorities with such commands
and regimes. To merit obedience, institutions must thus address the assurance
problems faced by ‘conditional compliers’ under complex structures of
interdependence. I suggest that this perspective helps address some – though not
all – of the central tensions between empirical and normative concepts of
legitimacy, and the conflicts between problem solving efficiency and democratic
accountability.
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I. THE MAASTRICHT TREATY: 
THE END OF POPULAR AND LEGAL CONSENSUS

Member state governments had long pursued European integration on the
presumption of a ‘permissive consensus’ by the public towards deeper
cooperation, a few influential contributions to normative political theory
notwithstanding.2 Negative responses to the Treaty on European Union agreed
in Maastricht 1991 questioned this presumption of broad consent and raised
concerns about the legitimacy of European integration among both politicians
and scholars. It became clear to all that popular and legal challenges to the treaty
threatened future integration and enlargement.

Referenda on the Maastricht Treaty in Denmark and France caused wide
ranging public debate and elite dissent concerning the proper ends and
institutions of the European Communities. The treaty was rejected at a Danish
referendum 51% to 49% in 1992, only to be accepted a year later when changed
to allow Denmark the right to opt out of the single currency. In France the Treaty
created serious cleavages within political parties, and barely passed in a
referendum 51% to 49%. The UK House of Commons passed the treaty only
with great difficulty in 1993.

This politicisation of the integration process, together with falling popular
support for European integration and lower participation rates in European
Parliament elections, made governments aware that they must henceforth pay
much closer attention to public opinion and opposition elites.

In Germany and Denmark the Treaty ratification was also challenged on legal
grounds. The German Constitutional Court found the treaty compatible with
the constitution, but it insisted on its right to protect fundamental rights, and its
right to review whether European institutions acted within their limits. These
requirements ran counter to the European Court’s claim to have sole competence
to ascertain the legality of European institutions. The Constitutional Court also
insisted that powers of the Bundestag could not be transferred without limits,
nor could it be left to the Union to decide whether such transfers were necessary
for fulfilling its aims, as Art. 235 would allow. Moreover, transfers of powers
were not to reduce citizens’ democratic influence over the state’s authority. The
influence of the Member States’ people must continue to be secured, either via
national parliaments or by increasing European Parliament influence on
European Community politics.3

The Danish Supreme Court found the Maastricht Treaty compatible with the
Danish Constitution insofar as transfer of sovereign powers only occurred to a
determinate and limited extent. The Supreme Court accepted further expansion
of authority required for the objectives of the Union since that would require
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unanimous consent of the Council, hence be avoidable by the Danish
government. The Supreme Court also insisted that Danish courts retain the
authority to determine the constitutionality and hence applicability in Denmark
of EC laws, regardless of the findings by the European Court of Justice.4

II. LEGITIMACY DEFICIT? SYMPTOMS, DIAGNOSES AND CURES

Many governments and EU officials have interpreted events to mean that the
legitimacy of the EU was at stake. Politicians gradually came to fear that
Europeans might refuse to accept future steps toward deeper European
integration, and otherwise hamper governability. The recent Convention on the
Future of Europe was in part a response to these fears, to pre-empt such scenarios
and bolster future popular support. Yet scholars disagree strongly about the
symptoms, diagnoses and prognosis for addressing whatever legitimacy deficit
there might be.

Alleged symptoms of a legitimacy deficit include both empirical findings
regarding popular attitudes toward the EU and normative assessments of its
institutions. The symptoms include: Eurobarometer data on support for the
existence of the European Community and of one’s own country membership in
it;5 World Values Survey data showing mistrust of other Europeans;6 reported
mistrust of EU institutions;7 ‘variable implementation’ or non-compliance with
Union directives; Top Decision-Makers Survey findings of disparities between
elite and public support for membership;8 declining voter turnout for European
Parliament elections;9 and a lack of parliamentary control of executive bodies at
the EU level, especially since any government representative has been able to be
outvoted by a qualified majority in the Council since the 1986 Single European
Act.

Rodney Barker has noted that in general, a third strand of research on
legitimacy tries to combine these empirical and normative approaches.10 This
approach is applied to the EU in the systematic and thorough analysis by
Christopher Lord and David Beetham. They argue that the same normative
standards of legitimacy we know from liberal democratic states should also apply
to the EU, its complexity notwithstanding.11 The EU has clearly fallen short of
these standards such as voter accountability and prominent human rights
safeguards. And dilemmas between such values as efficiency and accountability
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will not be removed but can at best be displaced. Barker also posits a fourth
perspective: the self-legitimation by governments who make claims to authority
addressed as much to themselves as to others, that they are justified in their 
rule. According to this perspective, a legitimation deficit arises because the
government of the EU—such as the Commission—legitimates itself inwardly in
ways that cannot be sustained externally toward its subjects, with such features
as unaccountability and secrecy.12

These diagnoses of a legitimacy deficit have been contested. Some question
the symptoms. Public opinion polls showed falling support for European
integration in the 1990s, but public opinion is still highly in favour of European
integration. Scholars also point out that politicians are losing political support
across advanced industrial democracies.13 Relatively low and falling voting at
European Parliament elections should not surprise, since political parties tend to
focus on domestic issues and national elections, leading the public to regard
European issues and European elections as ‘second-order’ with less salience than
national elections. National political party elites even seem to collude to suppress
debates about European level choices of policy and institutions, to avoid internal
splits on the divisive issues of European integration.14

Some scholars argue that the EU does not suffer from a legitimacy deficit,
democratic or otherwise.15 Others deny that there is a legitimacy crisis, but only
the perception of one.16 Even those who believe there is a legitimacy crisis diverge
regarding the specific diagnoses. Some point to the lack of procedural ‘input’
legitimation due to citizens’ lack of influence and control. Others may lament
the lack of ‘output’ legitimation due to mismatches between citizens’ preferences
and politicians’ delivery; or the lack of political party articulation and
contestation of central EU-level policies and matters of institutional design.17 Still
others hold that one of the main problems is that European integration creates
a legitimacy deficit within Member States who are no longer permitted or able
to meet popular demands.18

Some analysts are optimistic concerning the prognosis. Some warn against
fixing something that ‘ain’t broke’;19 others recommend keeping the democratic
deficit;20 while still others hold that only a European superstate can solve the
democratic deficit.21 Some trust alleged sightings of legitimising deliberation in
‘Comitology’, while others worry about these extremely complex procedures for
executing secondary legislation by committees of the European Commission
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where Member States are represented.22 Others recommend that the EU focus
on its role as a ‘regulatory state’, whose non-democratic independence bolsters
the credibility of member states.23 Still others fear that lack of common language,
media or public discussions among the European citizenry without a shared
identity or functioning political parties are crucial flaws, but disagree on the
prospects of speedy improvements.24

No wonder that reflective scholars—not to mention politicians and civil
servants—disagree about prescribed medications, such as further arenas 
of normatively salient deliberation, a written Constitution simplifying the
structures of decision-making, a strengthened legal standing for the Charter 
on Fundamental Rights, more Member State discretion through the Open
Method of Coordination and a more efficient Commission securing the European
interest over the conflicting national interests. Some suggest strengthening the
European Parliament; others seek a stronger role for national parliaments.25

Unfortunately, different concepts of legitimacy support different, mutually
incompatible prescriptions and proscriptions about institutional arrangements
for legitimation.

III. CONCEPTS, MEANS AND OBJECTS OF 
LEGITIMACY AND LEGITIMATION

The label ‘legitimacy deficit’ covers a broad range of issues, giving rise to
different taxonomies.26 The literature seems to use four different fundamental
concepts of what legitimacy is about, or at least four institutional means of
legitimation for expressing or achieving such legitimacy, regarding at least six
different objects of legitimacy at varying levels of generality.

A. LEGITIMACY AS LEGALITY

Until recently, questions regarding the legitimacy of the European Union were
largely an issue of pedigree to be resolved by pointing to its legality. States have
created the European Union according to all legal requirements.27 Democratic
member states have revocably transferred limited parts of their sovereignty by
treaty, forming a de facto European constitutional order in order to better
achieve their goals by coordinated action. The ruling of the German
Constitutional Court on the legality of the Maastricht Treaty explored and
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accepted this account, at least within limits. The Union’s authority is illegitimate
when such limits are surpassed.28

B. LEGITIMACY AS COMPLIANCE

The relationship between compliance and legitimacy is complex. Some may
regard compliance not as a concept of legitimacy, but rather as a consequence
of perceived legitimacy. On this view, non-compliance is only an indicator that
the EU is not regarded as legitimate. Others hold that actual participation in EU
arenas of decision-making and compliance with agreements amounts to
recognising it as legitimate.29 Surely compliance in the form of acquiescence may
also stem from apathy, cynicism or fear.30 Yet there is a sense of social legitimacy
as general compliance that seems close to Weber’s account: ‘the mores sanctified
through the unimaginably ancient recognition and habitual orientation to
conform’.31 And one main reason authorities are concerned about the alleged
legitimacy deficit is no doubt nothing more than a fear of non-compliance with
EU regulations and implementation by other member state governments or by
citizens. These fears may seem overdrawn, given the broad social acceptance of
European integration and the EU political system. Even though ‘permissive
consensus’ is a thing of the past, current compliance does not seem to be affected
as a result. Yet this acceptance varies and seems to decrease over time, reflecting
circumstances and events. Active disobedience might not occur until politically
relevant groups mobilise.32 Still, politicians may understandably want to reduce
the risk of populations turning down treaties, or refusing to comply.

C. LEGITIMACY AS PROBLEM SOLVING

The EU’s legitimacy is sometimes seen as a matter of whether it identifies and
implements solutions that actually secure certain otherwise unattainable goals.
Groups, organisations and member states must first explore, identify and finally
agree to options that benefit them all, and the EU must then secure these hitherto
out of reach options.33 This concept of legitimacy as problem solving requires
that preferred joint outcomes can only be obtained with the problem-solving
capacity of the EU, and they are in fact so identified, decided on and secured.
Such objectives may range from economic growth to peace in Europe, human
rights compliance and a sustainable environment. The EU suffers from a lack of
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such legitimacy when it obviously fails to find and implement solutions to
common problems.

D. LEGITIMACY AS JUSTIFIABILITY

Normative concepts of legitimacy are now often expressed in terms of
justifiability among political equals, for instance by appeals to hypothetical
acceptance or consent. The legitimacy of a political order such as the EU is seen
as an issue of whether affected parties would have or could have accepted it,
under appropriate choice conditions.34 They ‘ask whether the coercive exercise
of political power could be reasonably accepted by citizens considered free and
equal and who possess both a capacity for and a desire to enter into fair terms
of cooperation’.35

We may thus say that laws or authorities are legally legitimate insofar as 
they are enacted and exercised in accordance with constitutional rules and
appropriate procedures. Laws or authorities are socially legitimate insofar as
subjects actually abide by them and are so disposed. Finally, they are normatively
legitimate insofar as they can be justified to the people living under them, and
impose a moral duty on them to comply. Normative theorists often take various
forms of normative legitimacy to be fundamental, and sometimes overlook the
other aspects at their peril.36 Theorists will disagree about whether to accept all
four concepts of legitimacy, or whether social legitimacy, for example, is the
primary indicator of normative legitimacy. Still, the three other concepts of
legitimacy seem normatively relevant. They are interrelated, often compatible,
and they can be mutually re-enforcing. Legal legitimacy in the form of
constitutionalism and the rule of law is often regarded as a necessary condition
of the justifiability of a political order. On its own, general compliance is
insufficient for normative legitimacy, since people may comply with unjust rule
solely out of fear of sanctions, lack of alternatives or unreflective habit. Yet
compliance often requires that the population believe that the institutions are
normatively legitimate:

There may be many reasons why obedience or compliance is forthcoming. Members
of a system may accept a decision out of fear, expediency, habit, or lethargy. But
typically, in political systems, at least in those in which the political authorities are
not being fundamentally challenged, the capacity of the authorities to rule is closely
connected to the presence of an ingrained belief, usually transmitted across the
generations in the socialization processes, that the occupants of the political
authority roles have a right to command and the other members of the system a
duty to obey. The major source of power for these roles resides in the prevalence
of the conviction of their legitimacy.37
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Simple rules and procedures may make it easier to determine legality,
compliance and justifiability.38 Perceived normative legitimacy may also bolster
the problem-solving capacity of governments. Thus Renaud Dehousse recently
noted that ‘Comitology’s legitimacy is not merely a normative issue: it is likely
to become a political problem’.39

These four concepts of legitimacy may focus on somewhat different aspects
of institutional arrangements that serve to secure legitimacy. Several of these
arrangements grant legitimation to authorities by means of express consent,
affirmation or recognition by their subordinates or other legitimate authorities.40

E. LEGITIMATION THROUGH PARTICIPATION

The legitimacy of the EU is said to increase by including citizens, interest groups
or experts in the decision process: ‘Interest group and expert democracy may be
regarded as direct participation, hence legitimate’.41 Citizens might be drawn into
political decisions at various stages, and may participate directly in referenda.42

Participation may certainly boost compliance, especially if the parties consulted
can bind their members in forms of network governance.43

F. LEGITIMATION THROUGH DEMOCRATIC RULE

One important form of participation is representative democracy, where citizens
hold rulers accountable for their use of public power by selecting among
competing candidate parties on the basis of informed discussion of their relative
merits and the objectives to be pursued.44 The democratic character of domestic
political rule is regarded as central to legitimation and legitimacy across
Europe—and, some hold, globally.45 Indeed, so central is democratic rule that
Koen Lenaerts and Marlies Desomer hold that ‘the notions legitimacy and
democratic legitimacy must be considered as interchangeable’ for the purpose of
an analysis of EU constitution making.46

Prominent criticisms of the EU have held that these democratic measures are
underdeveloped, preventing member state governments and parliaments from
democratic control. The increased power of the European Parliament granted in
the Constitutional Treaty may enhance such legitimacy on the basis of European
elections among competing Europarties. Democratic arrangements may also
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generate compliance partly because citizens see that ‘that their interests have been
explicitly consulted, and that there are opportunities for re-opening the debate
in the future’.47

G. LEGITIMATION THROUGH ACTUAL CONSENT

Some writers place great importance on institutional arrangements where the
subordinates and other authorities expressly grant consent or affirm the
authorities as legitimate, and where other legitimate authorities expressly
recognise them.48 Some normative theories in the discourse ethics tradition seem
to hold that the actual acceptance of a normative justification is required for
normative legitimacy.49 Others, such as David Beetham and Christopher Lord
hold that ‘“consent” is almost wholly subsumed in the authorisation of
government through the electoral process. Where the governed themselves decide
who is to govern them, there is no further need of actions or ceremonies
expressive of their consent beyond the electoral procedure for appointment to
office’.50 This focus may be typical of normative concepts of legitimacy or
legitimation, for instance because actual consent indicates that the interests of
all are secured, but may well also be desirable for problem solving when parties
collectively bind themselves to certain options.

H. LEGITIMATION THROUGH OUTPUT

The problem solving or ‘output’ legitimation of the EU firstly requires that
organisations and member states explore, identify and finally agree to options
that benefit them all.51 The Union must then go on to actually secure these
options, achieving objectives that have been hitherto out of reach.52 Central
mechanisms to achieve this are the ability to create de facto binding and
sanctioned law, and the ability to make credible commitments through regulatory
agencies. The common currency prevents unilateral exchange rate adjustments,
and an independent central bank can bolster the credibility of member states’
commitment to sound monetary policies.53 These arrangements bind member
states and enforce compliance, preventing the free riding that often threatens
cooperative arrangements.54 EU decision-making is also said to allow diffuse
constituents such as consumers to pursue their interests in ways that are
otherwise prohibitively difficult.55
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I. SIX OBJECTS OF LEGITIMACY

The various discussions of legitimacy, legitimation and the EU turn out to 
address different objects or institutional levels, where the different concepts 
and institutional arrangements clearly apply better to some levels than others.56

Discussions May Concern:

– a particular political decision such as a policy or piece of legislation.
Questions of their legitimacy typically concern their legality—whether they
have been enacted by duly authorised officials—and possibly whether
affected parties have otherwise participated or given actual consent.

– the authorities or political actors: officeholders, a particular government or
set of representatives. Their legitimacy is mainly an issue of legitimation:
whether they have been legitimated through democratic elections, delegation
or other rightful sources of authority. Their problem-solving effectiveness
may also be at stake.57

– particular public institutions such as the European Central Bank. Challenges
to their legitimacy might be of all four kinds. Their social legitimacy in the
form of compliance may be explored systematically;58 others may challenge
whether they were legally established or whether they achieve their stated
objectives; and finally one may ask whether they and their objectives are
normatively justifiable.

– the regime or the political order as a whole. Questions about its legitimacy
can again be of the four different kinds. The concern may be about general
compliance with the rules and authorities or the consistency of procedural
norms and authority structures that constitute the formal and informal rules
of the game. Another central issue is of course the problem-solving ability of
the system, where empirical evidence must indicate whether the EU can
actually obtain the objectives stated in the treaties, and whether it actually
does so reasonably well. Finally, we may be asking whether the regime can
be justified to those subject to it.

– the regime principles. These would be questions about the legitimacy of
certain objectives and ideals of the EU, such as general welfare, participation
and the rule of law, and the scope of decisions and division of powers between
the institutions.59 Should, for instance, the aims of the EU include social
policies? The central issues here seem to be matters of normative and
problem-solving legitimacy. Legality is also at stake, at least in the sense that
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the member states’ constitutions may restrict the powers of Union bodies.
Thus the legality of the whole regime was challenged by the German and
Danish Constitutional Court decisions, and their rulings constrain future
development of the EU’s objectives.

– the political community: the set of individuals participating in and
maintaining common decision-making processes for these ends. The
legitimacy at stake here is typically normative. Should there be European
regimes that include this particular set of states and their citizens? Discussions
of whether there is a European ‘demos’ concern this issue, as do questions
about the appropriate borders of Europe: for example, whether Turkey can
and should be included in the EU.

There are important interconnections between the various concepts of legitimacy
and legitimation regarding these six objects.

Regarding social legitimacy in the form of political support, Easton notes the
importance of ‘diffuse’ institutional, regime and community support to ensure
specific support—and presumably compliance with—particular decision and
authorities.60 Citizens may maintain such diffuse support for the regime for a
while even if unsatisfied with present policy outputs, as long as these policies
generally remain consistent with the regime values and objectives, such as
procedural justice and a sense of fair treatment.61 Easton notes that diffuse
support for the regime in the form of an affective orientation62 to it as
normatively legitimate may arise either from above or below: from the
legitimating ideologies of the regime when it is seen to regularly yield output
consistent with the regime objectives or from acceptance of particular
incumbents.63 Political philosophy about normative legitimacy contributes to
such diffuse support for the regime when it persuades members that they have
a common good—at least, as long as members believe that the authorities and
the regime do in fact promote that common good.64

The different concepts of legitimacy and legitimation combined with an
awareness of these different levels can provide alternative, possibly
complementary ‘frames’ for understanding the legitimacy challenges facing the
EU. Both diffuse and specific support may be at stake, due to European
integration and expansion. Support for the regime as a whole is not forthcoming
‘from below’—witness the popular dissatisfaction with the Maastrict Treaty—
nor is there general agreement about the regime values and objectives of the EU
or whether the Union’s ‘outcome’ achieves those objectives reasonably well.
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Unfortunately, such a reduction of conceptual obfuscation does not suffice to
alleviate the legitimacy deficits. The different ‘frames’ lead to different, mutually
incompatible recommendations regarding institutional changes and the extent of
integration.65 Reforms will often strengthen some forms of legitimacy at the
expense of others. Efficiency, democracy and constitutionalism may obviously
conflict, even in principle.66 Mechanisms of veto and other arrangements that
require actual consent may hinder efficient problem solving.67 Accountability
may stifle creative searches for solutions.68 For instance, some argue that
increased democratisation and politicisation of the EU Commission is likely to
threaten its problem solving capacity and its credibility as neutral guardian of
the treaties.69 The authority to tax and redistribute may increase the problem-
solving ability of the EU, but at the expense of participation and democratic
accountability.70

How, then, might these dilemmas of alleviating the legitimacy deficits be
addressed? Some suggest sector-specific resolutions, for instance handling the
legitimacy of a Common Foreign and Security Policy (CFSP) differently to
monetary policy.71 Such suggestions seem sensible, yet prompt questions of why
different sectors should be legitimated in such different ways. After all,
disagreement may be as profound regarding these issues of scope as regarding
the substantive criteria of legitimacy. Another approach seeks mutual adjustment
of the four suggested concepts of legitimacy, and modifies the preferred
institutional arrangements for legitimation accordingly. Such a strategy could
start by checking support for various concepts, for instance among political
parties.72 But it remains unclear why we should regard such popularity as
decisive, rather than considering the reasons offered for accepting some
conceptions over others.

Normative theorists pursue several different strategies of reasoned
reconciliation.73 Some deny that problem solving or compliance are plausible
concepts of ‘legitimation’, and instead hold that normative legitimacy is
fundamental.74 However, it still seems appropriate to consider when, if at all,
problem solving and compliance are normatively relevant for legitimacy. Indeed,
some question whether democratic accountability is a plausible standard for the
EU. They claim that the EU is ‘sui generis’ as a political order, and that this has
profound implications for the issue of normative legitimacy. For instance, other
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standards might be appropriate, such as non-majoritarian and ‘post-
parliamentary’ standards and models of accountability.75

In this vein, some argue that EU arrangements such as comitology are or can
be embryonic arenas for ‘deliberative politics’.76 However, the argument seems
flawed: while the EU is certainly complex and unique, the tradition of federalism
suggests that many aspects of the Union are similar to those found in federal
arrangements—each of which tends to be a ‘sui generis’ response to particular
problems of joint and separate rule. Neither the complexity nor the unique
features support the conclusion that standard normative principles are
inappropriate.77 Still, one point seems right: the complexity and multi-level
nature of the EU forces us to reconsider the reasons for requiring democratic
accountability through elections in the first place.

A detailed account that brings together all relevant concepts, means and
objects of legitimacy and legitimation in ways that resolve all tensions is beyond
the scope of these reflections, and indeed beyond the scope of political
philosophy. Still, we may benefit from an account that identifies some of the
central arguments and concerns when addressing such tensions, and that can
guide discussions concerning trade-offs, scope and institutional design.

To illustrate: how should we assess the objectives of effective and creative
problem solving, on the one hand, and transparency and democratic
accountability, on the other—not to mention the tensions between them?

In what follows I sketch one such perspective on legitimacy. I suggest that we
should distinguish between the normative legitimacy of a political order or
regime and the more demanding conditions for when citizens have a political
obligation to abide by such rules and commands. The latter requires more than
that the rules are normatively legitimate. Citizens have a political obligation only
if such rules are also actually generally complied with. On this account, a
normative duty to obey political commands requires firstly, that the commands,
rulers and regime are normatively legitimate, and secondly, that citizens also have
reason to trust in the future compliance of other citizens and authorities with
such commands and regimes. Such trustworthiness in institutions and fellow
citizens seems necessary for the long-term support of the multi-level political
order and for authorities’ ability to govern.

Normative political theory may thus contribute significantly to promoting
long-term stability. Politicians and academics may be right to worry about the
long-term consequences of an ‘apparent’ legitimacy deficit in the form of low
levels of public support for institutions, policies and authorities. Long-term
support for the EU requires not only present compliance and support, but also
long-term trust in the general compliance of others—both citizens and officials—
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and a shared acceptance of the legality and normative legitimacy of the regime.
The different suggestions for enhancing the legitimacy of the EU may best be
assessed and combined in light of how they can contribute to such
trustworthiness.

IV. LEGITIMACY AND TRUSTWORTHINESS

All four concepts of legitimacy and the institutional arrangements of legitimation
can enhance political trust and trustworthiness in a normatively legitimate EU
among ‘contingent compliers’.

In what follows the term ‘institution’ is used in a broad sense, to include social
practices according to publicly known formal and informal rules. That is: an
institution exists when its rules specifying offices, rights, powers etc. are regularly
acted upon, and this is public knowledge.78 An institutionalist normative political
theory takes as its central subject matter institutions. In comparison, an
interactionist or individual-based theory may also address institutions, but
primarily as facilitating and safeguarding the normative claims individuals have
towards each other independent of their institutional relationships. This
difference in emphasis has implications for the form and content of normative
principles.79

Let us here distinguish between the normative standards for assessing such
public rules and the closely related question of when citizens have a political
obligation (or duty) to comply with such rules. I shall explore a view according
to which citizens have such obligations primarily when the rules are not only
legitimate, but also generally complied with—that is, when they are part of an
institution in the sense introduced above. For citizens to have a political
obligation, then, they must have good reason to believe that the normatively
legitimate rules are also generally complied with by others. This requires 
trust.

The need for trust and trustworthiness arises under circumstances of complex
mutual dependence, where the regular co-operation of each individual depends
on their conscious or habitual expectation of the regular co-operation of others.
Such mutual ‘confidence of the future regularity of their conduct’80 is central for
the long-term stability of any political order. Trust and trustworthiness have
become increasingly important among increasingly interdependent Europeans.
Consider, for instance, how changes from unanimity to Qualified Majority
Voting, or the rule of mutual recognition of Member States’ regulations, 
increase the need for trust and trustworthiness among individuals and 
their representatives, requiring them to adjust or sacrifice their own interests 
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and those of their voters for the sake of other Europeans. The majority must
trust the minority to obey decisions perceived to be contrary to their own
interests and possibly their sense of justice. The minority must trust the majority
to both restrain its decisions in light of the plight of the minority, and trust that
those who find themselves in the minority in the future will likewise obey 
future majorities.

The truster must believe that it is in the interest of the trusted to act according
to the shared expectations—where such interests may be of several kinds. The
trusted can act out of self-interest within institutions that sanction misbehaviour.
The trusted can be known to act out of a sense of appropriateness such that only
certain actions seem open to choice for her. Or the trusted person can be known
to be other-regarding and thus to be concerned about the truster’s well-being.
One source of such trust has often been assumed to be a ‘thick’ sense of collective
identity—which is absent among Europeans, thus leading to wariness about the
use of majority rule—especially as a means of enhancing legitimacy.81 Some seem
to argue that this is the only source sufficiently strong to sustain redistributive
arrangements and institutional reforms.82 Others contest this on historical
grounds, arguing that state building has sometimes preceded the nation, or by
pointing to the role of parties in integrating local communities into a larger
nation.83

Another important motivation that involves concern for others is found
among ‘contingent compliers’. This also crucially requires trust in the compliance
of others, but need not rely on sentiments of compassion and ‘shared identity’.
Contingent compliers are prepared to comply with common, fair rules as long
as they believe that others will do so as well, for instance out of a sense of justice.
They may be motivated by what John Rawls called a Duty of Justice that
prescribes:84

that they comply with fair practices that exist and apply to them when they
believe that relevant others will likewise do their part; and

that they further just arrangements not yet established, at least when this can be
done without too much cost to themselves.

A. THE ROLES OF INSTITUTIONS IN RESOLVING ASSURANCE PROBLEMS

The assurance problems among contingent compliers were addressed by
Rousseau.85 Recent contributions informed by the theory of games have
enhanced our understanding of how important institutions are in providing
sufficient assurance via a mix of positive laws, transparency, shared practices and
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socialisation.86 The literature on social capital provides further insights on how
firm expectations concerning others’ actions—facilitated by institutions—affect
the complex assurance problems of day-to-day life.87 Trust is particularly
precarious in the case of institutions that are not obviously in everybody’s self
interest all the time, and where we must trust strangers, such as majority rule.
Under these circumstances trust can be engendered by institutions that facilitate
generalised trustworthiness among strangers, both through mechanisms that
reduce the risk or suspicion of others’ defection and through public mechanisms
whereby certain preferences are socialised.

Many legal and other social institutions can promote such trust and
trustworthiness. They can reduce both the likelihood of failed trust by altering
the trusted’s incentives to make it in her interest to do what the trusted expects
and the costs of failed trust, for instance by restricting the scope of valid majority
rule by human rights.

Several conditions must be satisfied for such contingent compliance to take
place in a political order.88 A contingent complier decides to comply with rules
and institutions, and otherwise cooperate with officials’ decisions because she

A) perceives government as trustworthy in making and enforcing normatively
legitimate policies; and

B) she has confidence in other actors—officials and citizens—that they do their
part.

Her belief that policies and institutions are normatively legitimate may
require, in cases of doubt, knowledge—even public knowledge—of several 
kinds that are provided by the four different concepts of legitimacy discussed
above.

1) There must be a plausible public political theory regarding the objectives
and other normative standards of the political order, such as democracy,
subsidiarity, solidarity and human rights. The 1952 European Coal and
Steel Community, a precursor to the present EU, was set up to promote
assurance that former enemies now shared the ends of mutual prosperity
and peace.89 Fifty years later an account of normative legitimacy and 
the bundle of objectives appears to be largely lacking in the case of the
European political order, and is indeed contested. For instance, some of the
most heated and intriguing debates in the Convention on the Future of
Europe concerned the issue of whether God should be mentioned in the
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Constitutional Treaty.90 Some suggest that Europeans must cooperate to
provide a counterforce to US military hegemony, or to secure the welfare
systems characteristic of European states.91 Yet the efficacy of common
decision-making among Europeans seems insufficient for the former, and
may be unnecessary for the latter.92

2) The institutions must be simple and transparent enough for citizens to
comprehend and assess them. Citizens and authorities, assisted by media,
critical civil society and the political opposition, must be able to determine
whether the institutions and decisions roughly match such normative
requirements, and that authorities are acting legally.

3) The institutions must be effective and efficient in the sense of actually
producing the normatively desired effects without too much loss—at least
when generally complied with. Such Problem Solving Legitimacy is thus
important for assurance, and media, civil society and political parties may
be crucial to monitor this.

The belief that most other actors will comply requires more than a belief that
a large proportion of individuals actually complies. One must also have reason
to regard the future compliance of sufficiently many others as highly probable.
If many others are also conditional compliers, one’s belief that sufficiently many
others will continue to comply may crucially depend on arrangements that give
public assurance of general compliance, since compliance by each is conditional
on the expected compliance of others. Various acts of legitimation – both by
government officials and citizens—may enhance such trust.93

I submit that legitimation as compliance on this account is a component of
normative legitimacy. General compliance is not only an indicator or sign of
whether institutions are thought to be normatively legitimate, it is also a
component of normative legitimacy, since it affects whether citizens have political
obligations.

Institutions can contribute to such beliefs about future general compliance in
several ways:

1) They can be known to socialise individuals to be conditional compliers with
a duty of justice or a functional equivalent duty.94 When this socialization
happens in public institutions, it provides public assurance and reminders
that all (or most) citizens, including politicians, share these norms regarding
what justice requires. Such socialisation can happen in the educational
system, but also takes place in political parties. In multi-level systems such
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as federations several authors underscore the valuable role of cross-cutting
parties in fostering ‘overarching loyalty’.95

2) Institutions can boost expectations of other contingent compliers’ future
compliance when the rules secure the intended, fair output, and cannot
easily be abused.96 It is therefore important for trustworthiness that the
institutions actually deliver according to their stated aims, providing
‘output legitimacy’. This form of problem-solving legitimacy—as well as
legality—is thus an important component of normative legitimacy.

3) Institutions can also provide sanctions that modify citizens’ incentives,
assuring all who comply that they will not be ‘suckers’. When the
institutions also distribute the burdens fairly, these sanctions are one way
that ‘government coercive capacity assures potentially supportive citizens
that there will, in fact, be relative equality of sacrifice, [and] governmental
institutions contribute to contingent consent’.97 Trustworthy threats of legal
sanctions, delivered according to legal rules, are thus important for
assurance.

4) Even in the absence of formal sanctions, institutions provide important
assurance when they monitor the compliance of others, or facilitate such
monitoring, and when they report or facilitate reports of others’ assurance.
Inversely, of course, opinion polls may also indicate low support for
institutions, warning citizens and authorities that future compliance is not
to be relied upon. This is one reason why reports of low support are
important, regardless of whether such reports are sound. The role of the
media is thus crucial in both creating and preventing general support. If
government authorities believe that their trustworthiness is challenged,
with reduced governance capacity as a result, they may set up
institutionalised monitoring and sanctions to bolster their claims. The best
option may be one where the ‘individual benefit depends on the provision
of the collective benefit’.98 Three such measures are to simplify and
democratise EU institutions and enhance transparency about their
workings through better access to information.99 This contributes to their
legitimacy as compliance, legality and problem-solving, and thereby to
normative legitimacy.

All four concepts of legitimacy, duly circumscribed, may thus serve to provide
assurance among contingent compliers. Citizens’ and authorities’ publicly shared
beliefs about normative legitimacy are central at several points to ensure trust.
But contingent compliers can be expected to comply when they are also assured
of ‘compliance legitimacy’. One indicator of future compliance is public
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knowledge about diffuse support ‘from above’ for the regime. Such support
draws on information about the institutions’ performance both in specifying
objectives and its ‘problem-solving legitimacy’ in securing such outputs, as well
as the normative legitimacy of the authorities, which is in part based on their
legal legitimacy. Legal legitimacy assures citizens that the authorities make and
sanction decisions within the range that can be expected, reducing the risks for
those who comply.

B. REVISITING THE TENSIONS OF EFFICIENT PROBLEM SOLVING: 
DEMOCRATIC ACCOUNTABILITY

We now return to briefly consider some of the central tensions concerning the
legitimacy of the EU: between the objectives of effective and creative problem
solving, on the one hand, and transparency and democratic accountability, on
the other.

Giandomenico Majone has famously argued against making the EU more
democratic, since that would prevent its efficiency as a ‘regulatory state’.100

He defends the role of independent agencies such as central banks as
nonmajoritarian, non-democratic mechanisms for trust-building. Such
mechanisms are said to be legitimate on grounds of effectiveness, and they are
more responsive to diffuse interests.101 Member state governments have delegated
regulatory policy competences to the EU level—the single market, harmonisation
of product standards and monetary policy of the European Central Bank—to
deliberately isolate these decisions from domestic ‘majoritarian’ governments.
Such delegation is a response to market failures and is thought to produce Pareto-
efficient policy outcomes (where some benefit and no one is made worse off),
rather than (re)distributive or value-allocative outcomes, where there are losers.
The credibility of the EU should be increased by more transparent decision
making, but Majone warns against a more democratic EU where the European
Parliament or a directly elected Commission had more influence. That would
inevitably result in redistributive rather than Pareto-efficient outcomes and thus
undermine rather than increase the legitimacy of the EU. This account may be
challenged on several grounds, including questioning on empirical grounds
whether it is possible to place policies on an efficiency/redistributive axis, since
most if not all regulatory policies have identifiable losers, and even Pareto
improvements pose distributive issues about how to split the gains.102 If Majone
is correct, and even more so if this objection stands, it seems we must consider
which institutions can be trusted to identify and implement such policy choices
that will maintain citizens’ trust. Majone is surely right that some decisions
should be insulated from majoritarian political bodies for reasons of
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trustworthiness. Yet citizens may also need evidence that such institutions
reliably pursue the general interest, diffuse or otherwise.

When we turn to consider calls for democratising the EU, we may likewise
begin with scepticism about some arguments presented in favour of democracy.
In particular, it is not at all obvious that democracy is to be favoured because 
it expresses actual consent in a normatively relevant sense. To the contrary, 
I submit that existing, legitimate institutions are binding on us not because 
we actually consent, or participate in a daily tacit plebiscite.103 The act of 
voting hardly expresses a morally binding tacit consent to be governed. We 
do not believe that those who vote for the losers or who abstain are morally 
free to disobey, nor that those who vote under a normatively illegitimate 
regime thereby give up all moral rights to revolt. Tacit or hypothetical 
consent is not the source of moral obligation to comply. Rather, voting or any
actual obedience on the part of individuals can at the very most be taken as
evidence of their belief about the legitimacy of institutions, rather than as a
justification of these institutions themselves.104 The upshot is not that non-
democratic arrangements are preferable, but that we must pay closer attention
to the normative reasons for preferring democracy over other forms of
governance in general, and then consider whether these reasons also hold for 
the EU.

Consider some fairly standard features of democracy: that it requires
institutionally established procedures that regulate competition for control over
political authority on the basis of deliberation, where nearly all adult citizens are
permitted to participate in an electoral mechanism and where their expressed
preferences over alternative candidates determine the outcome. This is not
intended as a complete definition, but rather as a statement about virtually all
modern political systems that we would normally call ‘democratic’. The first few
features are especially important for delineating apparent dilemmas between
efficiency and democratic accountability.105

Our concern is with institutional design, rather than particular policy
outcomes. When comparing democratic arrangements to others on grounds of
efficiency we cannot rely only on singular policy outcomes. We must instead
compare their respective tendencies to be reliably and sufficiently responsive over
time. We must know whether the effective, nondemocratic arrangements have
mechanisms that will reliably continue to ensure acceptable outcomes in ways
that provide crucial trustworthiness. For example, essential to democracy is an
opposition.106 Providing opportunities for political parties to form oppositions
is important for several reasons. It helps citizens understand the difference
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between the present government and the (democratic) institutions.107 Competing
parties with different policy agendas help citizens determine firstly, what they
think should be the policy objectives, secondly, whether particular policy
proposals are likely to be effective and thirdly, whether policies have in fact 
been implemented. Contestation among parties provides a basis for informed
decisions about what are the problems, their likely causes, feasible solutions and
the aptitude of competing parties. Even when the set of ‘output’ goals is
uncontested citizens will disagree about how to specify, rank and weigh them,
and need to monitor the government’s performance.

Finally, we may note that a lack of channels for protest within a regime, e.g.
voting to replace officials and voicing concerns, may lead to reduced support.108

Party competition is thus crucial for opinion formation, informed policy choice
and scrutiny of government.109

I conclude that institutions that are defended on grounds of their efficiency
must include measures that address such issues of trustworthiness. The
authorities must seek to provide assurance that they do a reliable job of
governing fairly and effectively over time. Efficient institutions seem to require
democratic party contestation and human rights constraints in order to maintain
trust and trustworthiness. The upshot is that reliably effective institutions seem
to require familiar mechanisms of democratic accountability. There is therefore
not a trade-off between the two concepts of legitimacy of the kind often
presented by those sceptical of ‘democratising’ the EU.

Returning to the issue of how to alleviate the legitimacy deficits of the EU, I
submit that a focus on the need for institutions that create and maintain
assurance among contingent compliers may help. There should be visible,
effective channels for replacing authorities who pursue contested objectives and
policies at the European level. Currently, the EU offers little room to present
rival leadership and policy agendas, and national politics dominate EU elections.
There are few national arenas for discussing issues of how the EU should develop
and the policies it should pursue. Thus the electorate’s views on European issues
do not inform the agenda of the European Parliament and EU policy making.110

General objections that such changes threaten efficiency and problem solving
legitimacy do not withstand scrutiny: on the contrary, in order to maintain trust
in the objectives, means and good will of ‘problem-solving’ authorities,
democratic accountability seems to be required.

If this line of argument is correct, we should welcome elements of the new
Constitutional Treaty. If ratified, it may well enhance the possibility and
likelihood of more democratic contestation. It increases the transparency of the
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legislative process and the powers of the European Parliament, and it formally
links the choice of European Commission President to European elections. This
is likely to facilitate European party competition for votes on EU issues.111

The Constitutional Treaty also enables national parliaments to monitor the
application of the Subsidiarity Principle and to give ‘yellow cards’ when
violations are suspected. These mechanisms may stimulate political contestation,
since national parliaments will have access to legislative proposals, European
Commission consultation documents and suggested Treaty reforms. EU bodies
are subject to increased transparency and the European Parliament increases its
powers. These changes may well carry costs regarding the quality and efficiency
of agreements, for instance preventing creative, secret development of new
options.112 Still, this loss of efficiency and problem solving legitimacy in
individual cases does not outweigh the benefits of political contestation and more
trustworthy institutions wrought by greater democratic legitimation.

V. CONCLUSION

The diagnosis of ‘legitimacy deficit’ covers a broad range of symptoms and
prescriptions for legitimation arrangements. While both pessimism and optimism
may be premature, there seem to be good reasons for scrutinising alternative
strategies for enhancing the transparency, responsiveness and fairness of EU
institutions with an eye to how they can promote trust and trustworthiness
among contingent compliers committed to participating in just regimes insofar
as they can be assured that others do likewise. The Constitutional Treaty
provides much by way of constructive suggestions in these regards.113

The legitimacy and legitimation deficits are not only a matter of present public
opinion registering low levels of political support for institutions, policies and
authorities. However, I have suggested that such perceptions are indeed relevant
for when citizen have a political obligation to obey legitimate institutions.
Citizens have such a normative duty to obey political commands when, firstly,
the commands, rulers and regime are normatively legitimate, and secondly, when
citizens also have reason to trust in the future compliance of other citizens and
authorities with institutions that they believe to be normatively deserving of
obedience. Such trust seems necessary for the long term support of the multi-
level political order, and for authorities’ ability to govern. From this point of
view, actual compliance and diffuse support, as measured by opinion polls, are
highly relevant not only for empirical studies of perceived legitimacy, but also
for normative assessments. The focus on assurance also helps explain why
democratic arrangements are of great value even though they do not express
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morally binding consent by the electorate. Finally, I have suggested that the
benefits of more trustworthy institutions wrought by political contestation and
familiar mechanisms of democratic legitimation outweigh some loss of efficiency
and problem solving legitimacy in individual cases.

Normative political theory may thus contribute significantly to promoting
long term stability. However, normative political theory is double edged. If
theorists were to find that there is no common good for Europe, or that the
present regime or particular institutions fail to secure these objectives and values
to a reasonable extent, what diffuse support there was may corrode further. The
regime may then not warrant obedience. Normative political theory may bring
that out in the open, adding pressure to the need for regime reform rather than
popular acquiescence to a political order that fails to respect all as equals.
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