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TENANCY BY THE ENTI RETI ES :

A MATRI MONI AL REGI ME I GNORED

JANE MATTHEWS GLENN*
Mont r eal

Quest i ons of mat r i moni al pr oper t y have been di scussed at l engt h

over t he l ast decade . I nspi r ed by a basi c di ssat i sf act i on wi t h t he

t r adi t i onal not i on of separ at i on of pr oper t y, t he debat e has been of t en

ar dent and emot i onal , occasi onal l y hi ghl y t echni cal , but never

wi t hout i nt er est .

I n t he eye of t he. cont r over sy i s t he quest i on of a f undament al

r ef or m i n t he t ot al pr opr i et ar y r el at i onshi p bet ween spouses, i n t hei r

" mat r i moni al r egi me" . Thus appear and di sappear , al t er nat el y

commended and condemned, pr oposal s f or communi t y of

pr oper t y- be i t f ul l or par t i al , ' i mmedi at e or def er r ed- or f or

separ at i on of pr oper t y coupl ed wi t h wi de j udi ci al di scr et i on . '

* Jane Mat t hews Gl enn, of t he Facul t y of Law, McGi l l Uni ver si t y, Mont r eal .

1 Li mi t ed or par t i al communi t y has mor e t r adi t i onal l y r ef er r ed t o a r egi me
l i mi t ed t o pr oper t y ( excl udi ng i nher i t ed pr oper t y) acqui r ed by a coupl e af t er t hey
have mar r i ed . But t hi s phr ase al so apt l y descr i bes a mor e r ecent devel opment i n some
common l aw pr ovi nces : communi t y of pr oper t y l i mi t ed t o a def i ned cl ass of " f ami l y
asset s" .

s Canada : The Law Ref or m Commi ssi on of Canada, f ol l owi ng t he t hen l ead of
Ont ar i o, i ni t i al l y f avour ed i mmedi at e co- owner shi p of t he mat r i moni al home and
def er r ed communi t y of al l af t er - acqui r ed pr oper t y t oget her wi t h an el ement of
j udi ci al di scr et i on : Wor ki ng Paper No . 8 : Fami l y Pr oper t y ( 1975) . . I t subsequent l y
opt ed r at her f or equal i t y of di st r i but i on on mar r i age br eakdown : Repor t on Fami l y
Law ( 1976) .

Br i t i sh Col umbi a : S . 8 of t he Fami l y Rel at i ons Act , S. B. C. , 1972, c . 20, was
t he f i r st Canadi an l egi sl at i on pr ovi di ng f or j udi ci al di scr et i on ( f ol l owi ng t he exampl e
of New Zeal and and Engl and) . The Royal Commi ssi on on Fami l y and Chi l dr en' s
Law ( Ber ger Commi ssi on) , i n i t s Si xt h Repor t ( 1975) , r ecommended i mmedi at e
communi t y wi t h j oi nt management of al l asset s, but t he Legi sl at ur e has opt ed i nst ead
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At t he same t i me, and l ess cont ent i ousl y, at t ent i on has f ocussed

on t he mat r i moni al home . That i t shoul d be co- owned, or at t he ver y

l east j oi nt l y managed, i s a pr oposal t hat f i nds f avour wi t h most l aw

f or a def er r ed communi t y of f ami l y asset s t oget her wi t h a measur e of j udi ci al

di scr et i on, si mi l ar t o t hat of Ont ar i o . See Fami l y Rel at i ons Act , R. S . B. C . , 1979,

c . 121, Par t 3 ( i n f or ce Mar ch 31st , 1979) .

Al ber t a : The maj or i t y r epor t on Mat r i moni al Pr oper t y ( 1975) , of t he I nst i t ut e of

LawResear ch and Ref or m, Uni ver si t y of Al ber t a, r ecommended j udi ci al di scr et i on

f or exi st i ng mar r i ages and def er r ed communi t y wi t h j udi ci al di scr et i on t o var y t he

shar es f or t hose mar r i ed or movi ng i nt o Al ber t a af t er t he l egi sl at i on t akes ef f ect . The

mi nor i t y l i mi t ed r ef or mt o t he i nt r oduct i on of j udi ci al di scr et i on, and t he Legi sl at ur e

accept ed t he l at t er ' s r ecommendat i on when i t enact ed The Mat r i moni al Pr oper t y Act ,

S. A. , 1978, c . 22 . Under t hi s Act , t he ef f ect i ve dat e of whi ch i s Januar y l st , 1979,

pr oper t y cont i nues t o be owned separ at el y but , upon appl i cat i on of one of t he spouses

at mar r i age br eakdown, t he cour t may or der t hat pr oper t y acqui r ed dur i ng t he

mar r i age i s t o be shar ed equal l y, or i n some ot her pr opor t i on i f such an equal di vi si on

woul d be unf ai r i n t he ci r cumst ances . The Act al so i ncl udes occupat i onal r i ght s t o t he

mat r i moni al home . See: Mar gar et A. Shone, Pr i nci pl es of Mat r i moni al Pr oper t y

Shar i ng : Al ber t a' s New Act ( 1979) , 17 Al t a L. Rev . 143 ; Pet er J . M. Lown and

Fr ances L. Bendi ak, Mat r i moni al Pr oper t y- The New Regi me ( 1979) , 17 Al t a L.

Rev . 372.

Saskat chewan : The Law Ref or m Commi ssi on of Saskat chewan r ecommended

t hat r ef or ms be i nt r oduced i n t hr ee phases : j udi ci al di scr et i on, co- owner shi p of t he

mat r i moni al home and def er r ed communi t y . The f i r st was achi eved i n 1975 when a

new s . 22 was added t o The Mar r i ed Women' s Pr oper t y Act , R. S. S. , 1965, c . 340,

by S . S . . 1974- 75, c . 29 ( now The Mar r i ed Per sons' Pr oper t y Act : R. S. S . , 1978, c .

M- 6) . The scheme t her ei n has r ecent l y been var i ed wi t h t he adopt i on of The

Mat r i moni al Pr oper t y Act , S . S . , 1979, c . M- 6 . 1, t o pr ovi de f or an i ni t i al

pr esumpt i on of equal di st r i but i on wi t h j udi ci al di scr et i on t o var y, si mi l ar t o t he

Al ber t a model . The second, t hat i s, co- owner shi p of t he mat r i moni al home, was

det ai l ed i n t he Commi ssi on' s Pr oposal s f or a Saskat chewan Mat r i moni al Homes Act

( 1976) . Al t hough i t was r ecommended f or i mmedi at e adopt i on, t hi s now seems

unl i kel y, as does i nt r oduct i on of t he t hi r d pr oposed r ef or m, def er r ed communi t y .

Mani t oba : The Mar i t al Pr oper t y Act , S . M. , 1977, c . 48, enact ed pur suant t o t he

r ecommendat i ons of t he Mani t oba Law Ref or m Commi ssi on i n i t s Repor t on Fami l y

Law, Par t H: Pr oper t y Di sposi t i on, Repor t ( 1976) , p. 24, pr ovi ded f or unsever abl e

j oi nt owner shi p of t he mar i t al home and i mmedi at e communi t y of al l ot her f ami l y

asset s, as wel l as f or def er r ed communi t y of commer ci al asset s . Thi s l egi sl at i on was

r evi ewed by t he Fami l y Law Revi ew Commi t t ee ( Repor t , Mar ch 6t h, 1978) . I t was

subsequent l y r epeal ed and a new Mar i t al Pr oper t y Act , S. M. , 1978, c . 24, ( i n f or ce

Oct ober 15t h, 1978) has subst i t ut ed f or i t a r egi me of def er r ed shar i ng of al l

af t er - acqui r ed asset s t oget her wi t h a measur e of j udi ci al di scr et i on as t o ul t i mat e

di st r i but i on .

Ont ar i o : The Ont ar i o LawRef or m Commi ssi on, i n i t s Repor t on Fami l y Law,

Par t I V: Fami l y Pr oper t y Law( 1974) , was t he f i r st of t he common l awpr ovi nces t o

r ecommend a r egi me of def er r ed shar i ng ( on t he exampl e of t he Scandi navi an

count r i es, West Ger many, Fr ance ( wher e such a r egi me i s opt i onal ) and Quebec ( an

Act Respect i ng Mat r i moni al Regi mes, S. Q. , 1969, c . 77) ) , as wel l as i mmedi at e

co- owner shi p of t he mat r i moni al home . The l egi sl at i on f i nal l y adopt ed ( The Fami l y

LawRef or m Act , 1978, S. O. , 1978, c . 2) , however , i s based on t he Mi ni st r y of t he

At t or ney Gener al ' s 1977 Repor t , Fami l y LawRef or m. I t r est r i ct s t he ambi t of t he

def er r ed communi t y t o " f ami l y asset s" and i ncl udes a measur e of j udi ci al di scr et i on
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r ef or m commi ssi ons- whet her or not t hey al so advocat e mor e

sweepi ng r ef or ms- , a wi t h a good many spouses¢ and wi t h t he

i n r egar d t o t hei r ul t i mat e di st r i but i on . No pr ovi si on i s made f or co- owner shi p of t he
mat r i moni al home, al t hough i t i s t o be cont r ol l ed by bot h spouses . The ef f ect i ve dat e
of t hi s Act i s Mar ch 31st , 1978 . See gener al l y Wi ni f r ed H. Hol l and, Ref or m of
Mat r i moni al Pr oper t y Law i n Ont ar i o ( 1978) , 1 Can . J . Fam. L. 1, and James C.
MacDonal d ( ed . ) and ot her s, Law and Pr act i ce under The Fami l y Law Ref or m Act ,
1978 ( 1979) .

New Br unswi ck: The Law Ref or m Di vi si on of t he Depar t ment of Just i ce
pr oposed f or di scussi on j oi nt owner shi p of t he mat r i moni al home and househol d
goods and, l i ke t he r ecent Ont ar i o l egi sl at i on, def er r ed communi t y f or al l ot her
" f ami l y asset s" t oget her wi t h some j udi ci al di scr et i on t o var y t he shar es on
di st r i but i on . Mat r i moni al Pr oper t y Ref or m f or NewBr unswi ck : Di scussi on Paper ,
( 1978) . The l egi sl at i on i nt r oduced, however , i s model l ed t o some ext ent on t hat of
Ont ar i o : Mar i t al Pr oper t y Act , Bi l l 79, 1st Sess . , 49t h Legi s . , 1979 ( r ei nt r oduced
wi t h mi nor changes as Bi l l 49, 2nd Sess . , 49t h Legi s . , 1980) . -

Nova Scot i a : Nova Scot i a r ecent l y adopt ed a Mat r i moni al Pr oper t y Act , S. N. S . ,
1980, c . 9 ( not yet pr ocl ai med i n f or ce) somewhat si mi l ar t o t he Ont ar i o, New
Br unswi ck and Pr i nce Edwar d I sl and st at ut es .

Pr i nce Edwar d I sl and : Pr i nce Edwar d I sl and has r ecent l y adopt ed l egi sl at i on
r esembl i ng cl osel y t hat of Ont ar i o : Fami l y Law Ref or m Act , S. P . E. I . , 1978, c . 6

( pr ocl ai med i n f or ce December 31st , 1978) .

Newf oundl and : I n 1970 The Newf oundl and Fami l y LawSt udy r ecommended t he
adopt i on of a r egi me of def er r ed shar i ng al ong t he same l i nes as was pr oposed i n
Ont ar i o i n 1967 ( Ont ar i o Law Ref or m Commi ssi on, Fami l y Law Pr oj ect , St udy) :
Fami l y Law St udy Pr oj ect 8- Pr oper t y Ri ght s i n t he Fami l y, publ i shed as Chapt er VI
i n Newf oundl and Fami l y Law St udy, Fami l y Law i n Newf oundl and ( 1973) . The
l egi sl at i on event ual l y i nt r oduced ( The Mat r i moni al Pr oper t y Act , Bi l l 1, 1st Sess . ,
38t h Gener al Assembl y, 1979) , however , cl osel y r esembl es Nova Scot i a' s Act as t o
shar i ng of mat r i moni al asset s whi l e al so pr ovi di ng f or a j oi nt t enancy of t he
mat r i moni al home . Thi s bi l l has appar ent l y been t abl ed f or f ur t her st udy : The
Nat i onal , Vol . 6, No . 11, Dec . 11t h, 1979 .

Nor t hwest Ter r i t or i es : The Mat r i moni al Pr oper t y Or di nance, R. O. N. W. T . ,
1974, c . M- 7 ( bei ng O. N. W. T . , 1974, c . 3) pr ovi des f or j udi ci al di scr et i on al ong t he
same l i nes as Saskat chewan' s 1975 l egi sl at i on .

3 Pr oposal s f or i mmedi at e st at ut or y co- ' owner shi p have come f r omEngl and ( The
Law Commi ssi on, Fi r st Repor t on Fami l y Pr oper t y : ANewAppr oach ( 1973) , ( Law
Com. No . 52) and Thi r d Repor t on Fami l y Pr oper t y : The Mat r i moni al Home
( Co- Owner shi p and Occupat i on Ri ght s) and Househol d Goods ( 1978) , ( Law Com.
No . 86) , Canada, Mani t oba ( subsequent l y r epeal ed) , Newf oundl and, Saskat chewan
and NewBr unswi ck ( now appar ent l y r ej ect ed i n t he l at t er t wo j ur i sdi ct i ons) : i bi d . I n
ot her i nst ances ( par t i cul ar l y i f t he basi c r egi me i s ei t her one of def er r ed communi t y
or j udi ci al di scr et i on wi t h a pr esumpt i on of equal shar i ng) , t he r ef or mi s a guar ant ee
of cer t ai n r i ght s of j oi nt cont r ol and possessi on st oppi ng shor t of i mmedi at e
co- owner shi p . See par t i cul ar l y Par t I I I of bot h The Fami l y Law Ref or m Act , 1978,
S. 0 . , 1978, c . 2, and t he Fami l y Law Ref or mAct , S . P . E . I . , 1978, c . 6; Par t I I of t he
Mar i t al Pr oper t y Act , Bi l l 49, 2nd Sess . 49t h Legi s . ( N. B. ) , 1980; Mat r i moni al
Pr oper t y Act , S . N. S . , 1980, c . 9, ss 6- 11 . I n t hose pr ovi nces wi t h homest ead
l egi sl at i on ( B . C. , Al ber t a, Saskat chewan and Mani t oba) , t he accent i s upon
r egul at i ng possessi on at mar r i age br eakdown, as j oi nt cont r ol i s ensur ed by t he
var i ous homest ead act s whi ch st i l l r emai n i n f or ce .

' Who r egi st er t i t l e t o t he mat r i moni al home i n bot h names .
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cour t s . ' Ther e i s, however , subst ant i al l y l ess agr eement as t o what

f or mt hi s co- owner shi p shoul d t ake . I t i s cl ear t hat t he vast maj or i t y
of mar r i ed per sons opt f or j oi nt t enancy, pr esumabl y because of t he

at t endant i nci dent of sur vi vor shi p . On t he ot her hand, t he cour t s

seem equal l y cl ear l y t o f avour t enancy i n common . ' As f or t he

var i ous l aw r ef or m commi ssi ons, t her e i s sur pr i si ngl y l i t t l e ar t i cu-

l at ed consi der at i on of t he opt i ons avai l abl e, at l east i n t r adi t i onal

pr oper t y t er ms . What does emer ge f r om t he var i ous r epor t s and

i mpl ement i ng l egi sl at i on i s, f i r st , t hat t her e i s a r enewed i nt er est i n

Canada i n t he f or ms of co- owner shi p and t he i nci dent s at t ached

t her et o : t he r i ght of sur vi vor shi p, sever abi l i t y, al i enabi l i t y and t he

r i ght t o par t i t i on ; second, t hat sol ut i ons ar e bei ng f r amed onl y i n

t er ms of t he t wo maj or f or ms of co- owner shi p, j oi nt t enancy and
t enancy i n common, wi t h changes i n t hei r t r adi t i onal i nci dent s bei ng

t ai l or - made t o meet per cei ved needs ; and t hat a t hi r d f or m of
co- owner shi p i s bei ng l ar gel y i gnor ed, t hat of t enancy by t he

ent i r et i es .

I t i s t he pur pose of t hi s ar t i cl e t o exami ne t enancy by t he

ent i r et i es under exi st i ng Canadi an l aw and t o assess i t s pl ace i n t he

cur r ent wave of r ef or m.

Wher e t i t l e i s r egi st er ed i n t he name of one of t he spouses, t he cour t s wi l l

never t hel ess somet i mes awar d a par t i al benef i ci al i nt er est t o t he ot her spouse . See,

f or exampl e, Tr uent an v . Tr ueman, 18 D. L . R. ( 3d) 109, [ 197112 W. W. R. 688 ( Al f a

S. C. , App. Di v . ) ; Kowal chuk v . Kowal chuk ( 1974) , 51 D. L . R. ( 3d) 463 ( Man .

C. A. ) ; Madi sso v . Madi sso ( 1975) , I I O. R . ( 2d) 411, 66 D. L . R. ( 3d) 385 ( C. A. )
( l eave t o appeal t o S . C. C. r ef used) ; Rat hwel l v . Rat hwel l , 83 D. L . R. ( 3d) 289,

[ 19781 2 W. W. R. 101, 1 R. F . L . ( 2d) 1 ( S . C. C. ) ; Becker v . Pet t kus ( 1978) , 87

D. L . R. ( 3d) 101, 20 O. R. ( 2d) 105, 5 R. F . L . ( 2d) 344 ( Ont . C. A. ) ( l eave t o appeal

t o S. C. C. gr ant ed : ( 1978) , 25 N. R. 265 ; hear d 23 June 1980 and j udgment r eser ved) .
s The di f f er ence bet ween j oi nt t enancy and t enancy i n common i s most evi dent

when one t enant di es : on t he deat h of a j oi nt t enant , hi s or her i nt er est i n t he pr oper t y
passes t o t he sur vi vi ng j oi nt t enant ( or t enant s) by r i ght of sur vi vor shi p, wher eas on

t he deat h of a t enant i n common, t he pr oper t y devol ves t o hi s or her hei r .
Whi l e most cour t awar ds ar e i n f act f or an equal shar i ng, see f or exampl e,

Rat hwel l v . Rat hwel l , i bi d . , at pp . 301- 302 ( D. L. R. ) , per Di ckson J . : " Al t hough

equi t y i s sai d t o f avour equal i t y, i t i s not ever y cont r i but i on whi ch wi l l ent i t l e a

spouse t o a one- hal f i nt er est i n t he mat r i moni al pr oper t y . The ext ent of t he i nt er est
wi l l be pr opor t i onat e t o t he cont r i but i on, di r ect or i ndi r ect , of t he spouse . Wher e t he
cont r i but i ons ar e unequal , t he shar es wi l l be unequal . " And i n t hi s same case, Mr .
Just i ce Mar t l and, al t hough di ssent i ng i n t he r esul t , was pr epar ed t o al l ow t he wi f e a

shar e f al l i ng shor t of one- hal f ( at p . 294) . See al so Becker v . Pet t kus, i bi d . , and,

mor e pr eci sel y, Hazel l v . Hazel l , [ 1972] t W. L . R. 301, [ 1972] 1 Al l E. R. 932
( C. A. ) ( one- f i f t h shar e) and Mor e v . Mor e ( 1975) , 17 R. F . L . 5 ( B. C. S . C. )

( one- quar t er shar e) . The si gni f i cance i s, of cour se, t hat cl ai ms t o a benef i ci al i nt er est
may t her ef or e be made not onl y by t he spouses t hemsel ves ( al t hough most , i f not al l ,

cl ai ms ar e i n f act i nt er vi va' ) but al so by t he hei r s of a non- t i t l e- hol di ng spouse af t er
hi s or her deat h .
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I . Tenancy by t he Ent i r e' t i es i r t Canadi an Law-

At common l aw, . when pr oper t y was conveyed t o a husband and wi f e

i n any est at e' i n such a way t hat had t hey been st r anger s t hey woul d

have t aken as poi nt t enant s, t hey t ook r at her as t enant s by t he

ent i r et i es . Thi s was so because of t he doct r i ne of uni t y of l egal

per sonal i t y, accor di ng t o whi ch husband and wi f e, wer e consi der ed i n

l aw as one: t o t he f our uni t i es of t i me, t i t l e, , i nt er est and possessi on

was added a f i f t h uni t y, uni t y of t he per son . Thi s uni t y was so

compl et e t hat nei t her spouse was r egar ded as havi ng even a pot ent i al

shar e i n t he pr oper t y ; , bot h wer e sei sed t oget her as one i ndi vi dual of

t he whol e, I t hat i s, of t he ent i r et y . . They wer e, i n ot her wor ds,

t oget her t enant s of t he ent i r et y . Fr om t hi s f l ows one of t he most

i mpor t ant f eat ur es of a t enancy by t he ent i r et i es : i t s unsever abi l i t y . g

And i t f ol l ows f r omt hi s unsever abi l i t y t hat t he r i ght of sur vi vor shi p

i s i ndest r uct i bl e .

I n cont r ast , each j oi nt t enant has a pot ent i al shar e' ° ' wi t h whi ch

he or she i s f r ee t o deal i ndependent l y, t her eby sever i ng, t he j oi nt

t enancy and conver t i ng i t i nt o a t enancy i n common_" The r esul t i s

t hat t he r i ght of sur vi vor shi p i s dest r oyed, as i t i s not an i nci dent of a

t enancy i n common . The cour t s, wi t h whomt he r i ght of sur vi vor shi p

does not f i nd f avour , show an i ncr easi ng wi l l i ngness t o, ext end t he

oper at i on of t hi s r i ght t o sever . Thi s i s accompl i shed by f i ndi ng. a-

sever ance i n equi t y i n ci r cumst ances wher e t her e has not been a

' B' edon' s
Case ( 1597) , 1 Co . Rep . 67b, 76 E. R. 161, at p . 161, n. DI . .

s They ar e sai d t o be sei sed per t out et non per my : Gr een d. Cr ew v. Ki ng
( 1778) , 2 Wm. Bl . 1211, 96 E. R . 713, at p . 714, per Bl ackst one J_

s Gr een d . Cr ew v . Ki ng, i bi d . ; At cheson v . At cheson ( 1849) , I 1 Beav . 485, 50
E. R. 905 ; Thor nl ey v . Thor nl ey, [ 189312 Ch . 229, at p . 233, per Romer J_ Thi s . r ul e
di d not appl y t o a t er m of year s i n ent i r et i es, whi ch t he husband coul d di spose of
f r eel y . Si r R. Megar r y, and H. W. R. Wade, The Lawof Real Pr oper t y ( 4t h. ed. ,
1975) , p . 433, n . 90 . The quest i on has al so been r ai sed as t o whet her ei t her t enant
mi ght never t hel ess separ at el y convey hi s own i nt er est , subj ect t o t he ot her ' s
sur vi vor shi p . Hi l ar y P. Br adf or d, Tenanci es by t he Ent i r et y i n NewYor k ( 1951- 52) ,
1 Buf f . L . Rev . 279, at p . 284.

' ° They ar e sai d t o be sei sed i f not a shar e at l east of a pot ent i al shar e and of t he
whol e : per my et per t out . Li t t . 288, as ci t ed i n Megar r y and Wade, op . ci t . , I bi d . ,
p . 392 .

u I n Saskat chewan, however , uni l at er al r ever ence i s pr esent l y i mpossi bl e by
vi r t ue of s . 240( 2) of The Land Ti t l es Act , R. S. S. , 19. 78, c . L- 5, whi ch st i pul at es :
" The r egi st r ar shal l not accept f or r egi st r at i on an i nst r ument pur por t i ng t o t r ansf er
t he shar e or i nt er est of any such j oi nt t enant unl ess i t i s accompani ed by t he wr i t t en
consent t her et o of t he ot her j oi nt t enant s . . . . " On t he possi bl e i nt er pr et at i on of t hi s
sect i on, and on t he exi st ence of compar abl e pr act i ces i n Al ber t a and Mani t oba, see
A. J . McCl ean, Sever ance of Joi nt Tenanci es ( 1979) , 57 Can_ Bar Rev, 1, at p_ 7, n .

22 . See al so Re Foor t & Chapman, [ 1973] 4W. W. R. 461, 37D. L_R. ( 3d) 730 ( B . C. ,
S . C. i n Chamber s) , at p . 739, per Woot on J . , f or t he suggest i on t hat j oi nt t enant s
may cont r act out of t he r i ght t o sever .
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sever ance i n l aw, i n t hat t he r equi si t e f or mal i t i es have not been

compl i ed wi t h . One ser i es of cases deal s wi t h sever ance by i mpl i ed

mut ual agr eement , t hat i s, wher e t her e i s a cour se of conduct

" suf f i ci ent t o i nt i mat e t hat t he i nt er est s of al l wer e mut ual l y t r eat ed

as const i t ut i ng a t enancy i n common" , " one i ndi cat i ng " a mut ual i t y

of agr eement f r om whi ch t he cour t wi l l i nf er a mut ual agr eement t o

sever " . 13 Such mut ual i t y has been f ound i n a var i et y of si t uat i ons

r angi ng f r om f or mal agr eement s t o sel l and di vi de t he pr oceeds 14

t hr ough negot i at i ons wi t h a vi ew t o r eachi ng such an agr eement ' s t o

j oi nt or mut ual Wi l l s 1s and deat hbed conver sat i ons . 17 Anot her and

mor e di vi ded l i ne of cases deal s wi t h sever ance ef f ect ed uni l at er -

al l y . " Most cour t s accept such a sever ance pr ovi ded t he act i s

car r i ed t hr ough t o t he poi nt wher e t he j oi nt t enant i s no l onger mast er

of t he pr oceedi ngs and has ef f ect i vel y pr ecl uded hi msel f f r om

cl ai mi ng a r i ght of sur vi vor shi p . 19 A t r ansf er , even unr egi st er ed, t o a

t hi r d par t y" or a speci f i cal l y enf or ceabl e agr eement t o sel l 21 woul d

12
Wi l l i ams v . Hensman ( 1861) , 1 J . &H. 546, 70 E. R. 862, at p. 867, per Page

Wood V. - C.

13
Fl anni gan v . Wot her spoon, 7 W. W. R. ( N. S . ) 660, [ 1953] 1 D. L . R. 768, at

p. 769 ( B. C. S. C. ) , per Coady J .
14

Schof i el d v . Gr aham ( 1969) , 69 W. W. R. 332, 6 D. L . R. ( 3d) 88 ( Al t a S. C . ) ;

Re McKee and Nat i onal Tr ust Co . ( 1975) , 7 O. R. ( 2d) 614, 56 D. L . R. ( 3d) 190

( C. A. ) .

" Gi nn v . Ar mst r ong ( 1969) , 3 D. L . R. ( 3d) 285 ( B. C . S. C. ) ; Re Wal t er s &

Wai t er s ( 1977) , 79 D. L . R . ( 3d) 122, 1 R. P. R. 150 ( Ont . H. C. ) , af f ' d wi t hout

r easons ( 1978) , 17 O. R. ( 2d) 592, 84 D. L . R. ( 3d) 416 ( C. A. ) .

16 Szabo v . Bor os ( 1967) , 60 W. W. R. 745, 64 D. L . R. ( 2d) 48 ( B. C. C. A. ) ; Re

Gi l l espi e ( 1969) , 3 D. L. R. ( 3d) 317 ( Ont . C. A. ) .

17
Fl anni gan v . Wot her spoon, supr a, f oot not e 13 .

18
By t hi s we do not have i n mi nd sever ance br ought about by one j oi nt t enant

mur der i ng anot her al t hough, i nt er est i ngl y enough, much of t he Comni onweal t h

j ur i spr udence on t hi s poi nt seems t o be Canadi an : Re Pupkowski ( 19561; 6 D. L . R.

( 2d) 427 ( B . C. S. C. ) ; Schobel t v . Bar ber , [ 1967] 1 O. R. 349, 60 D. L . R, . , ' ( 2d) 519

( H. C. ) ; Re Gor e, [ 1972] 1 O. R. 550, 23 D. L. R. ( 3d) 534 ( H. C. ) ; Novak v . Gat i en

( 1975) , 25 R. F . L . 397 ( Man . Q. B. ) ; Re Dr eger ( 1976) , 12 O. R . ( 2d) 371, 69 D. L . R .

( 3d) 47 ( H. C. ) . Sembl e t he same r esul t woul d obt ai n i f t he t enancy wer e by t he

ent i r et i es, i n spi t e of i t s unsever abl e nat ur e, by vi r t ue of t he over r i di ng pr i nci pl e t hat

a per son shal l not benef i t f r om hi s own wr ong .

19 Re Wi l ks, Chi l d v . Bul mer , [ 1891] 3 Ch . 59 ; Nei l son- Jones v . Fodden, [ 1974]

3 Al l E. R. 38; Munr oe v . Car l son ( 1975) , 59 D. L . R. ( 3d) 763 ( B . C. S . C . ) . See

par t i cul ar l y A. J . McCl ean, op . ci t . , f oot not e 11, at pp. 25- 33 . For a mor e l i ber al

Engl i sh appr oach, see Bur gess v . Rownsl ey, [ 1975] Ch . 429, ( 1975] 3 Al l E. R. 142

( C. A. ) .

2° St onehouse v . A. - G. B. C. , [ 1962] S. C. R. 103, 31 D. L . R. ( 2d) 118, 37

W. W. R. 62 . See al so Per ks v . Per ks, [ 1950] 2 W. W. R. 189 ( B . C. S. C. ) ; Re

Camer on, [ 1957] O. R. 581, 11 D. L . R. ( 2d) 201 ( H. C . ) . On t he ot her hand, i n a

pr ovi si on whi ch appear s t o be uni que i n Canada, Saskat chewan' s The Land Ti t l es

Act , supr a, f oot not e 11, s . 240( 1) st i pul at es t hat a j oi nt t enancy " shal l be deemed

21 See next page .



We=Wbe such an W, , as woul d, execul di on and r egi st r at i on of a

deed t o- onesel f , . par t i cul ar l y wi t h, t he avowed pur pase of ' sever i ng: t he

j Ant t enancy ABut t he commencement of a par Mmacï om5 not ,

as t he" n coul d be at any t i me . " On t he ot her hand,
and seemi ngl y

cont r ar y t op t hi s gener al , l i ne of . ~M- - spr udeuce, a. r ecent

case has hel d t hat a. decl ar at i on of t r ust i n a, t r ust deed- i n f avour , of a,

t hi r d par t y does ef f ect a sever ance, even t hough t he dedi am-t i at t of
t r ust coul d

subM" have t een: set asi f eA

Thus we see Tat a wnano by t he ent i r et i es i s f ys-o. , f act o

unsever aby wher eas sever ance af aj oi nt t enancy,
l ong

possi bl e i n

t heor y, i s i ncr easi ngl y easy kW- hf ol l ows t hat i n t he; £Qr r uer , t he

r i ght Asur vi vor shi p , i s, i ndest r uct i bl e
wher eas

i u t he, l at bx, , , i t i s .

i l l usor y at best .

That nei t her spouse i s . r egar ded. as havi ng even apot ent i al shar e

i n pr oper t y hel d i n Mancy aMent ï r et i es ; omWWa sec~ond

maj or di f f er ence bet ween, i t and t he ot her t wo, f dmi w of co

i awner shi p- t hat i s, , i t & i mmuni t y , f r omseï zl u; e by
,
t he cr edi t or s, a t he

i ndi vi dual spouses . Si nce, 4 gener al , cr e4f t om: can r eac: I L, onky t hose.

i nt er est s i n a debt or s pr oper t y t hat t he deht or r can al i enal m and si nce .

t he i ndi vi dual spouses du not have separ at e f f i t el est t o. al i enat e, i t

f ol l ows t hat a cr edi t or cannot r e" suA a WWs~t .2" Mi t t

not W
have

be= sever ed - Qan, i nst r ument exenut 6t i by one: oi e t i r e' i cüi t t enant s
unl ess i t i s r egi st er ed- TheSaskat chewan LamRef bi : ni i Commi ssi on, . wi nch Boot ed
t enancy i n common over j oi nt t enancy, ,

r ecommended
t he- adopt i on. of a si mpl e

mechani sm. f or uni l at er al sever ance. . Pr oposal s, f or ai Saskat chewan. Mat r i moni al
Homes Act ( 1976) , pp . 29- 30 .

" Re McKee and Ar at i onal ! Tr ust Go- Lt d,, . supr a, f oot not e 14, . at P. 196,
di st i ngui shi ng agr eement s . f or sal e Wopt i ons t o, pur chase. i n, t hi &r egar dL Cr ont r a, Re
Foor t & Chapman, supr a, f oot not & I t , . wi bi cl i i s, per haps. dï st üi gui &habl e. on, t he
gr ounds t hat t he t r ansf er eezyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA� t he son of t he t r ansf er r i ng j oi nt t er naM, war , i n. f Act a

vol unt eer , as onl y $1- 0, of t he expr essed consi der at i on. was; act ual l y
pai d, t he year l y i nst al l ment of $2, 000' - 00; each bei ng f bxgüven as, t hey , &I I due . ( at
p. 732) .

" Re Mur doch & Bar r y

	

64 U. L . R. 1 ( 3d) 222 ( Unt H. C. . ï nChamber s) ;
Kr aemer v . Kr aemer &McM( 190) : , I NFU( Zd,) ! 322( R. E. S . C. . . ) , . at p . 328, For
speci f i c MRat ke pr ovi si on a t hi s, Mcr seePr oper t y , Law' Act . R- . S%B! . . C. . , A9, 79, c .
340, s- 18( 3) , ( f or mer l y Conveyanci ng and P' r eper t y. Law. Act ,

	

L- 9- V. 8, . c . . 16 ; i n
f or ce Oct ober 31st , 197f ) ~.

' M' unr ue- v- Car l saî r , supr a, f àot aot c l g; Rodr f gu, - v . , Duf t ot r «11971«, 13 O. R.
( 2d) 6. 13, 72 D, - L . R. . ( 3d) 16, 3U,R. F. - 216

Sor ensen v . So- t ense- n�

	

2 W. W. R. . ex39,' , 3 ; A. R- 8 ; ( Al t m SI . C. , App.
Di v . ) ( l eave t o. appeal t o. S' . C' . C' . gr ant ed . ( 19. 77. ) ' , 18 N. R. - 35F. , 6 A- R. . 540 ; appeal
di scont i nued 7t h. Febr uar y 1979) , . . EaPubl I c Tr ust ee v . Mee, [ 1972] . Z. WWR. 424,
23 D. L- R- ( 3d) 49 ( R. C. C- A. ) ( sub nom. . Ref f f e-e) a si mi l ar da. cl ar - at f ou of t r ust was
hel d t o const i t ut e a

sever ance
si nce, ng power of r evocat i on havi ngbzer pr eser ved, i t

coul d not subsequent l y . have been. r evoked, -

' John, Ri t chi e, Tenancy, by t he, Ent i r et y i s Real Pr GVeI q, , wi t h: Par t i cul ar

Ref er ence t o , t he Law of Vi r gi ni a ( 194,Z, ) , , Z9, Va. . r - . . Rev, . 60%, at ` p,,. . 6-17. The
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t enanci es i n common, on t he ot her hand, sei zur e by cr edi t or s i s
cl ear l y possi bl e . Thi s i s al so t r ue of j oi nt t enanci es and conver t s i t

i nt o a t enancy i n common . 26 The onl y r eal quest i on i s t he poi nt at

whi ch such a sever ance becomes ef f ect i ve . 27

A t hi r d di f f er ence r el at es t o t he r i ght t o par t i t i on . At common

l aw, i t i s t r ue, compul sor y par t i t i on was possi bl e onl y i f t he f or mof

co- owner shi p was copar cenar y . 211 However , as ear l y as 1539 and

1540 j oi nt t enant s and t enant s i n common wer e gi ven a st at ut or y

appl i cat i on of t hese concl usi ons woul d not seem t o be l i mi t ed t o t he l aw of Vi r gi ni a .

See al so Est at es &Tr ust s, Pr obat e &Tr ust Di vi si on, Repor t of Commi t t ee on Deat h

Taxat i on, Pr oper t y Owned wi t h Spouse : Joi nt Tenancy, Tenancy by t he Ent i r et i es

and Communi t y Pr oper t y ( 1976) , 11 Real Pr op, Pr obat e & Tr ust J . 405, at p . 410.

Laski n' s anal ysi s i s mor e qual i f i ed : put t i ng t he emphasi s on t he husband' s common

l awr i ght of cont r ol and enj oyment dur i ng cover t ur e, he concl udes t hat " a cr edi t or of

t he wi f e coul d not at common l awr eal i ze hi s cl ai magai nst an est at e by t he ent i r et i es

dur i ng cover t ur e ; and whi l e a cr edi t or of t he husband coul d get at t he l at t er ' s i nt er est

exi st i ng dur i ng t he j oi nt l i ves he coul d not def eat t he wi f e' s r i ght t o sur vi vor shi p . "

Bor a Laski n, Tenancy by t he Ent i r et i es Revi ved ( 1959) , 37 Can. Bar Rev . 370, at p.

372. See al so Hi l ar y P. Br adf or d, op . ci t . , f oot not e 9, at p . 284, suggest i ng t hat t he

pur chaser at an execut i on sal e mer el y acqui r es t he i nt er est of t he debt or spouse

subj ect t o hi s or her r i ght of sur vi vor shi p .

as
Re Whi t e, 33 O. W. N. 255, [ 1928] 1 D. L . R. 846 ( S. C . i n Bankr upt cy) , Re

Chi si ck ( 1967) , 62 W. W. R. ( N. S. ) 586 ( Man . C. A. ) .

~r See f or exampl e Power v . Gr ace, [ 1932] O. R. 357 . [ 193212 D. L . R . 793; Re

Penn ( 1951) , 4 W. W. R. ( N . S . ) 452 ( B. C . S. C . ) . Re Br ookl ands Lumber &

Har dwar e Lt d & Si mcoe ( 1956) , 18 W. W. R . 328, 3 D. L . R. ( 2d) 762 ( Man, Q. B. ) ;

Re Young ( 1968) , 66 W. W. R. 193, 70 D. L . R. ( 2d) 594 ( B . C. C. A. ) ; Re McDonal d

( 1969) , 71 W. W. R . 444, 8 D. L . R. ( 3d) 666 ( B . C. S. C. i n Chamber s) ; Sungl o

Lumber Lt d v . McKenna ( 1974) , 48 D. L . R. ( 3d) 154 ( B. C . S. C. ) .

zs At common l aw, when a per son di ed i nt est at e and pr oper t y devol ved on t wo

or mor e per sons who t oget her const i t ut ed t he hei r ( as f or exampl e when t he near est

r el at i ves wer e t wo or mor e f emal es) , t he hei r s t ook as co- par cenar y . I n Canada

co- par cenar y i s vi r t ual l y non- exi st ent . Wher e l egi sl at i on pr ovi des t hat wher e

pr oper t y devol ves on an i nt est acy t o t wo or mor e per sons t hey t ake as t enant s i n

common ( see f or exampl e The Devol ut i on of Est at es Act , R. S . O. , 1970, c . 129, s .

19) , t hen co- par cenar y can r emai n onl y upon t he descent of an est at e t ai l t o t wo or

mor e daught er s . And est at es t ai l have been abol i shed i n al l pr ovi nces i n Canada

except Mani t oba and Pr i nce Edwar d I sl and, and even t her e t hey may easi l y be

conver t ed i nt o f ees si mpl e by si mpl e r egi st r at i on of di sent ai l i ng assur ance~t ( The Law

of Pr oper t y Act , R. S. M. , 1970, c . L 90, s . 30 ; Real Pr oper t y Act , R. S . P. E. I . , 1974,

c . R- 4, ss 17 & 18) . Thi s i s al so t r ue i n Ont ar i o f or est at es t ai l cr eat ed bef or e May

27t h, 1956 ( The Conveyancy and Law of Pr oper t y Amendment Act , 1956, S . O. ,

1956, c . 10, s . 3, pr ovi di ng f or t he cont i nued appl i cat i on of The Est at es Tai l Act ,

R. S . O . , 1950, c . 117, t o al l exi st i ng est at es t ai l ) . For l egi sl at i on abol i shi ng est at es

t ai l see : Pr oper t y Law Act , R. S. B. C. , 1979, c . 340, s . 10 ; The Tr ansf er and Descent

of Land Act , R. S . A. , 1970, c . 368, s . 10 ; The Land Ti t l es Act , R. S. S. . 1978, c . L- 5,

ss 243- 244; The Conveyanci ng and Lawof Pr oper t y Act , R. S. O. , 1970, c . 85, s . 4

( f or document s ef f ect i ve af t er May 27t h, 1956) ; Pr oper t y Act , R. S. N. B . , 1973, c .

P- 19, s . 19 ; Real Pr oper t y Act , R. S . N. S. , 1967, c . 261, s . 5 ; Wi l l s Or di nance,

R. O. Y. T . . 1971, s . 19( 2) ; Wi l l s Or di nance, R. O. N. W. T . , 1974, c . W- 3, s . 20( 2) .
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r i ght t o compel par t i t i on . " Whi l e t he l egi sl at i on of t he var i ous

Canadi an j ur i sdi ct i ons i s gener al l y si mi l ar t o . t he Engl i sh, i n some
pr ovi nces par t i t i on i s mandat or y, t hat i s as of r i ght , whi l e i n t he

maj or i t y i t i s di scr et i onar y . 3° Yet even i n t hese l at t er j ur i sdi ct i ons,

par t i t i on was unt i l ver y r ecent l y r egar ded as a pr i ma f aci e r i ght
whi ch woul d be deni ed onl y i n t he most l i mi t ed ci r cumst ances- i f

t he appl i cant was act i ng vexat i ousl y or oppr essi vel y, or di d not come
t o cour t wi t h cl ean hands . 31

Tenancy by t he ent i r et i es, on t he ot her hand, r emai ns as t he one

f or m of co- owner shi p t hat i s not subj ect t o par t i t i on, si nce i t was
not and has not si nce been- i ncl uded wi t hi n t he, t er ms of t he
var i ous Par t i t i on Act s . I n ot her wor ds, a t enancy by t he ent i r et i es i s
unpar t i t i onabl e whi l e t he ot her f or ms of co- owner shi p have been,
except r ar el y, par t i t i onabl e per se .

f

Never t hel ess, i n r ecent year s j oi nt t enancy and t enancy i n
common have moved t owar ds t enancy by t he ent i r et i es, at l east as f ar
as t he r i ght t o par t i t i on i s concer ned, si nce t hi s r i ght has f al l en
somewhat i n di sf avour , 32 par t i cul ar l y i n cases i nvol vi ng t he mat -

so Par t i t i on Act s, 31 Hen . 8, c . 1 ( est at es of i nher i t ance) and 32 Hen . 8, c . 32
( est at es f or l i f e and year s) . I n 1868 t he cour t s wer e gi ven a di scr et i on t o or der a sal e
i n l i eu of physi cal par t i t i on: Par t i t i on Act , 1868 ( U. K. ) , 31 & 33 Vi ct . , c . 40 . These

pr ovi si ons have al l been adopt ed i n Canada ei t her t hr ough t he doct r i ne of r ecept i on
( Saskat chewan, Yukon and Nor t hwest Ter r i t or i es) or by vi r t ue of i ndependent Act s :
Par t i t i on of Pr oper t y Act , R. S. B. C. , 1979, c . 311 ; The Par t i t i on and Sal e Act , S. A. ,
1979, c . 59 ; The Law of Pr oper t y Act , R. S. M. , 1970, c . L 90, ss 18- 26 ; The
Par t i t i on Act , R. S. O. , 1970, c . 338 ; Or der 56, r . 23, of t he Rul es of Cour t of New
Br unswi ck; Par t i t i on Act , R. S. N. S. , 1967, c . 223 ; Real Pr oper t y Act , Par t I I I ,
R. S. P. E. I . , 1974, c . R- 4, as am. by S. P. E. I . , 1974 ( 2nd) , c . 65, . s . 3( d) ; The
Judi cat ur e Act , R. S . N. , 1970, c . 187, ss 109- 121 .

so I t i s mandat or y i n t hose pr ovi nces or t er r i t or i es t hat have r ecei ved t he Engl i sh
Act and di scr et i onar y i n t he ot her s ( wi t h t he except i on _of Al ber t a wher e i t i s al so
mandat or y : The Par t i t i on and Sal e Act , i bi d . , s . 2( 2) ) : Br i t i sh Col umbi a ( Evans v .
Evans ( No . 2) , 1 W. W. R. ( N. S. ) 280, [ 1951] 2 D. L . R. 221 ( B. C. C. A. ) ) , Mani t oba
( Fr i t z v . Fr i t z ( No . 2) ( 1952) , 60 Man. R. 28, 4 W. W. R. ( N. S. ) 650 ( C. A. ) ) , Ont ar i o
( Re Hut cheson & Hut cheson, [ 1950] O. R. 265, [ 195012 D. L . R. 751 ( C. A. ) ) , New
Br unswi ck, Nova Scot i a and sembl e Newf oundl and.

at See par t i cul ar l y Davi s v . Davi s, [ 1954] O. R. 23, [ 1954] 1 D. L . R. 827
( C . A. ) , f ol l owi ng t he l ead of Fer guson J . i n Szuba v . Szuba, [ 1950] O. W. N. 669,
[ 1951] 1 D. L. R. 387 ( H. C . ) .

as Some changes have been st at ut or y . For exampl e par t i t i on of t he common
el ement s of a condomi ni um devel opment i s i mpossi bl e : Condomi ni um Act ,
R. S . B. C. , 1979, c . 61, s . 12 ; The Condomi ni umPr oper t y Act , R. S. A. , 1970, c . 62,
s . 5( 3) ; The Condomi ni um Pr oper t y Act , R. S . S . , 1978, c . C- 26, s . 5( 3) ; The
Condomi ni umAct , R. S. M. , 1970, c . C170, s . 8( 5) ; The Condomi ni umAct 1978,
S. O. , 1978, c . 84, s . 7( 6) ; Condomi ni umPr oper t y Act , R. S. N. B . , 1973, c . C- 16, s .

7( 6) ; Condomi ni um Act , S. N. S. , 1970- 71, c . 12, s . 16( 6) ; Condomi ni um Act ,
S. P. E. I . , 1977, c . 6, s . 7( 6) ; The Condomi ni umAct , R. S. N. , 1970, c . 57, s . 11( 2)
( i n f or ce 1st Januar y 1975) ; Condomi ni umOr di nance, R. O . Y. T . , 1974, c . C- 12, s .
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r i moni al home . Cour t s acr oss Canada have ext ended t hei r di scr et i on

t o r ef use an or der f or par t i t i on and sal e t o i ncl ude t he wi der gr ound

of t he i nconveni ence or har dshi p t hat such an or der woul d ent ai l f or

t he occupyi ng par t y- . Such cases usual l y deal wi t h t he mat r i moni al

home, wher e t he occupi er i s t he spouse or f or mer spouse of t he

pet i t i oni ng par t y and i s ei t her di sabl ed or wi t h young chi l dr en t o
suppor t . 33

Fi nal l y, t enancy by t he ent i r et i es- nei t her sever abl e nor par t i -

t i onabl e dur i ng t he cont i nuance of t he mar i t al r el at i on- ends

9( 5) ; Condomi ni um Or di nance, R. O. N. W. T . , 1974, c . C- 10, s . 9( 5) . And i n some

j ur i sdi ct i ons par t i t i on cannot be gr ant ed i f i t woul d conf l i ct wi t h t he r el evant

subdi vi si on cont r ol l egi sl at i on : Par t i t i on of Pr oper t y Act , R. S . B. C. , 1979, c . 311, s .
17 ( f i r st added by S . B. C . , 1976, c . 2, s . 25) ; The Par t i t i on and Sal e Act , S. A. , 1979,

c . 59, s . 14, and Wensel v . Wensel ( 1976) , 72 D. L . R. ( 3d) 1, [ 1977] 1 W. W. R. 32, 5

A. R. 379 ( Al t a S. C. , App . Di v. ) ; and quaer e The Pl anni ng Act . S. M. , 1975 . c . 29,
s . 60( 1) as am. by S . M. , 1978, c . 37, s . 12 . Whi l e no speci f i c pr ohi bi t i on i s f ound i n
t he Ont ar i o Act , see : A . - G. Ont . v . Har ry ( 1979) , 93 D. L . R. ( 3d) 332 ( Ont . H. C . ) ;
Bar chuk v . Val ent i ni ( 1979) , 96 D. L . R. ( 3d) 753, 6 R. P. R . 224 ( Ont . H. C. ) . But
see: Re Lama et al . and Col t sr nan et al . ( 1978) , 20 O. R. ( 2d) 701, 98 ( Co . Ct ) ; Re

Hay and Gooder ham ( 1979) , 24 O. R. ( 2d) 701 . 98 D. L . R. ( 3d) 383 ( Di v . Ct ) ; Re
l f ' i nt er set al . . andHo ( 1979) , 102 D. L . R. ( 3d) 180 . 8 R. P. R . 290( Ont . H. C. ) . Not e
t hat The Pl anni ng Act now r equi r es t hat wher e an act i on i s br ought under The

Par t i t i on Act , not i ce shal l be gi ven t o t he Mi ni st er of Housi ng : S. O. , 1978, c . 93, s .
5 .

33 Thi s i s par t i cul ar l y so i n t hose pr ovi nces i n whi ch par t i t i on i s di scr et i onar y .

See f or exampl e : Re Yal e and MacMast er ( 1974) , 46 D. L . R. ( 3d) 167 ( Ont . H. C. ) ;

Mel vi n v . Mel vi n ( 1975) , 58 D. L . R. ( 3d) 98 ( N. B. S . C. , App . Di v . ) ; Fer nandes v .

Fer nandes ( 1975) , 65 D. L . R. ( 3d) 685 ( B . C. S . C. ) ; McLennan v . McLennan ( 1975) ,
29 R. F . L . 117 ( B . C. S. C. ) . Bosser t v . Bosser t ( 1976) , 29 R. F . L . 387 ( Ont . H. C. ) ;

Par ney v . Par ney ( 1976) , 30 R. F . L . 64 ( Ont . Co . CO; Har mel i ng v . Har mel i ng

( 1978) , 90 D. L . R. ( 3d) 208 ( B . C. C. A. ) . And i n Al ber t a, i n spi t e of t he mandat or y
char act er of t he t hen appl i cabl e Engl i sh l egi sl at i on, t he Appel l at e Di vi si on r ecent l y
hel d t hat t he cour t never t hel ess has di scr et i on t o r ef use par t i t i on : Cl ar ke v . Cl ar ke

( 1974) , 48 D. L . R. ( 2d) 707, 15 R. F . L . 115 ( wher e sal e i n l i eu of par t i t i on was
r equest ed) ; Re Kor nacki & Kor nacki ( 1975) , 58 D. L . R. ( 3d) 159 ( gener al l y ; no
aut hor i t y ci t ed) . However , i t s mandat or y char act er was r eaf f i r med by t he Al ber t a
l egi sl at ur e : The Par t i t i on and Sal e Act , supr a, f oot not e 30 .

A caut i onar y not e was sounded i n Re MacDonal d and MacDonal d ( 1976) , 73
D. L . R. ( 3d) 341 . 30 R. F . L . 187 ( Ont . H. C. , Di v . Ct ) i n whi ch t he cour t r eaf f i r med

t hat t he usual modes of co- owner shi p ar e, i n pr i nci pl e, par t i t i onabl e . Speaki ng f or
t he cour t , Mr . Just i ce St eel e sai d: " Thr oughout al l of t hese - cases, not hi ng has

det r act ed f r om t he pr i ma f aci e r i ght of t he husband f or par t i t i on . . . . I bel i eve t hat
t hi s di scr et i on must be exer ci sed on nar r ow gr ounds as i ndi cat ed i n t he Davi s
deci si on, wi t h t he added gr ound t hat i f t her e i s a ser i ous har dshi p i n t he r espondent ,
t hen t he Cour t may consi der i t as a f act or i n exer ci si ng i t s di scr et i on not t o gr ant t he
par t i t i on" ( at p . 346 ( D. L . R. ) ) . What i s r equi r ed i s " a pr eponder ance of evi dence t o
i ndi cat e ser i ous har dshi p woul d r esul t " , not " a mer e bal ance of pr obabi l i t i es of
har dshi p" . I bi d .

I t shoul d be not ed t hat even wi t hi n t he conf i nes of t he Davi s deci si on, t he cour t s
have somet i mes been abl e t o r ef use an appl i cat i on f or par t i t i on because of r esul t i ng
har dshi p, by hol di ng t hat such har dshi p was i nt ended by t he appl i cant , who was
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aut omat i cal l y upon di vor ce . Di vor ce dest r oys t he uni t y of t he per son

upon whi ch t enancy by t he ent i r et i es i s . f ounded and conver t s i t i nt o a

j oi nt t enancy . ' "

Whet her or not t enancy by t he ent i r et i es st i l l exi st s i n Canada i s

a mat t er ozyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA¬ some debat e . Pr i nce Edwar d I sl and and Al ber t a, f or

exampl e, have r ecent l y abol i shed i t and Newf oundl and and Br i t i sh

Col umbi a have al so appar ent l y done so . 3s I n t he ot her pr ovi nces, t he

answer woul d seemt o depend on t he ef f ect of t he var i ous Mar r i ed

Women' s Pr oper t y l egi sl at i on, " t hat i s, on whet her or not one

t her ef or e act i ng mal i ci ousl y, vexat i ousl y or oppr essi vel y . See especi al l y Rayner v.

Rayner ( 1956) , 3 D. L . R. ( 2d) 522 ( B. C. S. C. ) ; St eel e v . St eel e ( 1960) , 67 Man. R.
270 ( Q. B. ) ; Ber gen v . Ber gen ( 1969) , 68 W. W. R. 196 ( B. C. S. C. ) ; Kl akow v .

Kl akow ( 1972) , 7 R. F . L . 349 ( Ont . S. C. i n Chamber s) ; Czar ni ch v . Zagor a ( 1972) ,
8 R. F . L . 259 ( Ont . S. C. i n Chamber s) .

34
Thor nl ey v. Thor nl ey, supr a, f oot not e 9, at p . 233, per Romer J . See however

W. R. Pepl er , Par t i t i on- ASur vey of The Lawi n Al ber t a ( 1977) , 15 Al t a L. Rev . 1 .
at p . 3, suggest i ng t hat t he t enancy i s conver t ed i nt o t enancy i n common . The most
exact anal ysi s appear s t o be t hat of John Ri t chi e, op. ci t . , f oot not e 25, at p . 611, n .
12a : " Af t er such a di vor ce, t he f or mer t enant s by t he ent i r et y wi l l hol d ei t her as j oi nt

t enant s or t enant s i n common, dependi ng upon t he t ype of t enancy whi ch woul d have
been cr eat ed by t he i nst r ument i f t he t r ansf er ees had not - been mar r i ed at t he t i me t he
i nst r ument t ook ef f ect . " I t woul d seemt hat i n t he nor mal cour se of event s t hi s woul d
be a j oi nt t enancy .

ss S . 64( 1) of t he Fami l y Law Ref or mAct , S. P. E. I . , 1978, c . 6, st at es si mpl y :
" The est at e of t enancy by ent i r i t i es [ si c] and t he common l aw r ul es r el at ed t her et o
ar e abol i shed . " The Al ber t a pr ovi si on pr ovi des f ur t her t hat exi st i ng t enanci es by t he
ent i r et i es ar e conver t ed i nt o j oi nt t enanci es and t hat i n f ut ur e any di sposi t i on t hat
woul d have t he ef f ect of cr eat i ng such a t enancy cr eat es i nst ead a j oi nt t enancy: The
Tr ansf er andDescent of Land Act , R. S. A. , 1970, c . 368, s . 6 as am. by The Par t i t i on
and Sal e Act , S. A. , 1979, c . 59, s . 21 .

Bot h t he Newf oundl and and Br i t i sh Col umbi a enact ment s pr ovi de t hat f or al l
pur poses of acqui si t i on of l and, a husband and wi f e shal l " be t r eat ed as t wo
per sons" : The Chat t el s Real Act , R. S. N. , 1970, c . 36, s . 4( 1) , as am. by S. N. ,
1972, No . 13, s . 2 and t he Pr oper t y LawAct , R. S. B . C. , 1979, c . 340, s . 12 . That t he
i nt ent i on i n Newf oundl and was t o abol i sh t enancy by t he ent i r et i es i s cl ear f r om t he
f act t hat t he f ol l owi ng subsect i on speci f i cal l y r ef er s t o t hi s f or m of t enancy i n
conver t i ng exi st i ng ones i nt o j oi nt t enanci es, and f r om t he f act t hat t he 1972
enact ment f ol l ows har d on t he heel s of a r ecommendat i on of t he Newf oundl and
Fami l y Law St udy t hat t enancy by t he ent i r et i es be abol i shed: Fami l y Law i n
Newf oundl and, op . ci t . , f oot not e 2, at pp . 278- 279 . Thi s al so seems t o have been t he
case i n Br i t i sh Col umbi a si nce accor di ng t o t he Expl anat or y Not es accompanyi ng t he
Bi l l ( Bi l l 31, 3r d Sess . , 31st Legi s . , 1977) t hi s sect i on " r emoves any r emai ni ng
doubt ( a) t hat t enancy by ent i r et i es i s abol i shed, and ( b) t hat t r ansf er t o husband and
wi f e and a t hi r d par t y, i n t he absence of a cont r ar y i nt ent i on, passes a t hi r d shar e t o
each and not a hal f shar e t o husband and wi f e and t he ot her hal f t o t he t hi r d par t y . "
( See i nf r a, f oot not e 37) . I n bot h pr ovi nces, one woul d have pr ef er r ed a mor e di r ect
l egi sl at i ve appr oach .

36 The Mar r i ed Per sons' Pr oper t y Act , R. S. S. , 1978, c . M- 6 ; The Mar r i ed
Women' s Pr oper t y Act , R. S. M. , 1970, c . M70; The Mar r i ed Women' s Pr oper t y Act ,
R. S. O. , 1970, c . 162 ( r epl aced by The Fami l y LawRef or m Act , 1978, S. O. , 1978,
c . 2) ; Mar r i ed Woman' s Pr oper t y Act , R. S. N. B . , 1973, c . M- 4 ; Mar r i ed Women' s
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r egar ds t he husband' s t r adi t i onal uni l at er al r i ght of cont r ol and

enj oyment of t he pr oper t y ( hi s mar i t al r i ght or i us mar i t i ) as an

i nci dent of t enancy by t he ent i r et i es i t sel f - so t hat i f i t i s abol i shed,

t enancy by t he ent i r et i es i s al so abol i shed . Or whet her , and t hi s i s

per haps mer el y anot her way of sayi ng t he same t hi ng, t hese Act s

dest r oy t he f undament al char act er i st i c of uni t y of husband and wi f e .

That t he Mar r i ed Women' s Pr oper t y Act has made i mpossi bl e

t enanci es by t he ent i r et i es i s t he posi t i on adopt ed i n Engl and . 37 Thi s

was al so t he posi t i on i n Ont ar i o f or some t i me, as cour t s t her e

f ol l owed t he Engl i sh pr ecedent i n Re Wi l son and Tor ont o I ncandes-

cent El ect r i c Li ght Co .
38 and l at er i n Spr i ng v . Ki nni e : 39

. . . t he ef f ect of t he Mar r i ed Women' s Pr oper t y Act . . . i s t o enabl e t he wi f e

t o t ake as t hough she wer e a f eme sol e, and so t he ef f ect of t he mar i t al

r el at i onshi p i s ended so f ar as r eal pr oper t y i s concer ned .

However , i n 1958, t hi s appr oach was r ej ect ed i n Campbel l v .

Sover ei gn Secur i t i es and Hol di ngs Co . Lt d . 10 I n t hat case, St ewar t

J . , whose r easons and concl usi ons wer e speci f i cal l y adopt ed by t he

Cour t of Appeal , di sagr eed wi t h t he above- quot ed r emar k as bei ng

nei t her necessar y t o t he deci si on nor of gener al appl i cat i on . 41 He

Pr oper t y Act , R. S. N. S . , 1967, c . 176 ; Mar r i ed Women' s Pr oper t y Or di nance,

R. O. Y. T . , 1971, c . M- 4; Mar r i ed Women' s Pr oper t y Or di nance, R. O. N. W. T . ,

1974, c . M- 6.

11 Thor nl ey v . Thor nl ey, supr a, f oot not e 9. The Engl i sh cour t s have hel d,

however , t hat i f pr oper t y i s conveyed t o husband and wi f e and t hi r d par t i es ( even as

t enant s i n common) , t he ol d r ul e t hat i n t he absence of a cont r ar y i nt ent i on t he

husband and wi f e t oget her t ake one shar e st i l l appl i es : I n Re Jupp : Jupp v . Bl ackwel l

( 1888) , 39 Ch . D. 148 . See al so Bedson v. Bedson, [ 1965] 2 Q. B. 666, [ 1965] 3 Al l

E. R. 307 ( C. A. ) f or t he suggest i on of Lor d Denni ng t hat when a husband and wi f e

ar e j oi nt t enant s of a mat r i moni al home, nei t her can sel l or ot her wi se sever t he

t enancy whi l e t he ot her i s i n possessi on . Lor d Russel l , di ssent i ng, cal l ed t hi s " an

at t empt t o r evi ve t o some ext ent t he l ong def unct t enancy by ent i r et i es whi ch, as I

have al r eady r emar ked, was doomed by t he Mar r i ed Women' s Pr oper t y Act , 1882,

i t sel f . " ( at p . 690 ( Q. B . ) ) . Af ewj ur i sdi ct i ons i n t he Uni t ed St at es al so t ake t he

posi t i on t hat t enancy by t he ent i r et i es i s i ncompat i bl e wi t h t hi s Act . John Ri t chi e, op .

ci t . , f oot not e 25, at p . 612: Ef f ect of t he Mar r i ed Women' s Pr oper t y Act s upon

Est at es by t he Ent i r et y ( 1923- 24) , 37 Har v . L. Rev . 616, at p . 618.

33
( 1891) , 20 O. R. 397 ( Q. B . D. ) .

39 62 O. L . R. 652, [ 1928] 4 D. L . R. 723, at p. 723 ( S . C. , App. Di v . ) , per

Mi ddel t on J . A.

' ° [ 1958] O. W. N. 414, 16 D. L . R. ( 2d) 606; af f ' g [ 1958] O. R. 441, 13 D. L . R.

( 2d) 195 . See comment ( 1959) , 37 Can. Bar Rev . 370 by B. Laski n .

41
13 D. L . R. ( 2d) , at p . 202. Adi scussi on of t enancy by t he ent i r et i es was obi t er

i n t hi s case- and f or t hat mat t er i n Re I Vi l son and even Campbel l v . Sover ei gn

Secur i t i es i t sel f - because t he onl y r eal i ssue was whet her or not t he sur vi vi ng spouse

t ook t he pr oper t y by sur vi vor shi p . I n ot her wor ds, i n each case, t he cour t had t o

deci de whet her or not t he spouses hel d as t enant s i n common or by a f or m of

co- owner shi p havi ng as i nci dent t he r i ght of sur vi vor shi p ; but i n each, i t was

unnecessar y f or t he cour t t o deci de bet ween j oi nt t enancy and t enancy by t he
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st at ed: " I do not t hi nk t hat t he Mar r i ed Women' s Pr oper t y Act oust s

t he doct r i ne of t he uni t y of t he husband and wi f e ( upon whi ch t he
concept of t enancy by t he ent i r et i es i s r eal l y based) . . . "

. 42 Thi s
woul d al so seem t o be or t o have been t he posi t i on i n Br i t i sh
Col umbi a, Al ber t a, Saskat chewan, Pr i nce Edwar d I sl and and
Newf oundl and whi ch, i n addi t i on t o t he usual Mar r i ed Women' s

Pr oper t y Act s ' 42a . have had or st i l l have l egi sl at i on expl i ci t l y

envi sagi ng t he possi bi l i t y of t enanci es by t he ent i r et i es . 43 I n ot her
pr ovi nces, however , i n t he absence of bot h speci f i c st at ut or y
enact ment s and j udi ci al gui dance, t he answer i s ent i r el y a mat t er of

conj ect ur e . Do t hey f ol l ow t he exampl e of Engl and, or r at her t hat of

Ont ar i o? Fi nal l y, what i s t he posi t i on now i n Ont ar i o si nce t he

adopt i on of The Fami l y Law Ref or m Act , 1975, sect i on 1( 1) of
whi ch pr ovi ded : " For al l pur poses of t he l aw of Ont ar i o, a mar r i ed
man has a l egal per sonal i t y t hat i s i ndependent , separ at e and di st i nct

f r om t hat of hi s wi f e and a mar r i ed woman has a l egal per sonal i t y

t hat i s i ndependent ; separ at e and di st i nct f r om t hat of her hus-

band . " 44 On one hand, one coul d ar gue t hat t hi s sect i on dest r oys t he
uni t y of husband and wi f e i n t he cl ear est and most unambi guous

ent i r et i es . The onl y case i n whi ch t he choi ce bet ween j oi nt t enancy and t enancy by

t he ent i r et i es af f ect ed t he out come was Re Demai t er and Li nk, [ 1973] 3 O. R. 140, 36

D. L . R. ( 3d) 164 ( S. C. ) .

42
I bi d . , at p. 201 . The maj or i t y of Amer i can st at es al so r ef l ect t hi s vi ew. John

Ri t chi e, op . ci t . , f oot not e 25, at pp . 612- 613 ; Ont . LawRef . Comm. , St udy of t he

Fami l y LawPr oj ect ( 1967) , Vol . I : Pr oper t y Subj ect s, p . 148; Repor t of Commi t t ee

on Deat h Taxat i on, op . ci t . , f oot not e 25, at p. 406, . n. 11 ; Hi l ar y P. Br adf or d, op .

ci t . , f oot not e 9, at pp . 282- 283 ; Ef f ect of t he Mar r i ed Women' s Pr oper t y Act s upon

Est at es by Ent i r et i es, op . ci t . , f oot not e 37, at pp . 616- 619 . Some st at es even hol d

t hat t enanci es by t he ent i r et i es ar e ent i r el y unaf f ect ed by t he Mar r i ed Women' s

Pr oper t y Act and t hat t he husband r et ai ns ' hi s i us mar i t i as an i nci dent of t he est at e .

John Ri t chi e, i bi d . ; Ef f ect of t he Mar r i ed Women' s Pr oper t y Act upon, Est at es by t he

Ent i r et i es, i bi d . , at pp. 616- 617 .

42a
The Mar r i ed Women' s Pr oper t y Act , R. S. A. , 1970, c . 227; The Mar r i ed

Per sons' Pr oper t y Act , R. S. S. , 1978, c . M- 6; Mar r i ed Women' s Pr oper t y Act ,

R. S. P. E. I . , 1974, c . M- 6 ( r epl aced by Fami l y LawRef or m Act , S. P . E. I . , 1978, c .

2) ; The Mar r i ed Women' s Pr oper t y Act , R. S . N. , 1970, c . 227 .

43
Land Regi st r y Act , R. S. B . C. , 1960, c . 208, s . 21( 1) ( now r epl aced by Land

Ti t l e Act , R. S. B . C. , 1979, c . 219 ( i n f or ce Oct ober 31st , 1979) whi ch has no

equi val ent sect i on) ; The Tr ansf er and Descent of Land Act , R. S . A. , 1970, c. 368, s .

6 ( si nce am. by The Par t i t i on and Sal e Act , S. A. , 1979, c . 59, s . 21) ; TheLand Ti t l es

Act , R. S . S . , 1978, c . L- 5, s . 245; Dependant s of a Deceased Per son Rel i ef Act ,

R. S. P: E. I _ 1974, c . D- 6, ss 19( 1) ( d) and 19( 2) ( si nce amended by Fami l y Law

Ref or mAct , S . P. E. I . , 1978, c . 6, s . 64( 2) ) ; The Chat t el s Real Act , R. S . N. , 1970, c .

36, s . 4( 2) as am. by S. N. , 1972, No . 13, , s . 2 .

	

.
44

S. O.

	

1975, c . 41 . See now The Fami l y LawRef or mAct , 1978, S. O. , 1978,

c . 2, s, . 65( 1) . Pr i nce Edwar d I sl and has an i dent i cal pr ovi si on i n i t s Act ( s . 60( 1) ) ;

but i n spi t e of t hi s and even t hough t he P. E. I . Act does not have an equi val ent t o

subsect i on 4, i t was t hought necessar y t o abol i sh t enancy by t he ent i r et i es expl i ci t l y .

Supr a, f oot not e 35 .
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t er ms, t her eby br i ngi ng down t he concept of t enancy by t he

ent i r et i es . On t he ot her hand, one coul d l ook r at her t o subsect i on 4 of

t hi s same sect i on- whi ch expl ai ns t hat t he pur pose of t he pr ovi si on

i n quest i on i s " t o make t he same l aw appl y, and t o appl y equal l y, t o

mar r i ed men and mar r i ed women and t o r emove any di f f er ence

t her ei n r esul t i ng f r omany common l aw r ul e or doct r i ne, and [ i t ] . . .

shal l be so const r ued" - and ar gue t hat ( abst r act i ng t he husband' s

mar i t al r i ght ) t he same l aw does appl y t o husband and wi f e under

t enancy by t he ent i r et i es, t hat t her e i s t her ef or e no di f f er ence t o be

r emoved and t hat , accor di ngl y, subsect i on 1 has no pur pose, t hat i s
no appl i cat i on, i n t he case of t enanci es by t he ent i r et i es .

Thi s br i ngs us back t o t he quest i on of t he pl ace of t he husband' s

mar i t al r i ght i n t enancy by t he ent i r et i es- f or i t i s cl ear t hat ,

what ever be t he ef f ect of t he Mar r i ed Women' s Pr oper t y l egi sl at i on

on t he uni t y of husband and wi f e, i t di d end t he husband' s cont r ol

over hi s wi f e' s pr oper t y . The mor e l ogi cal posi t i on woul d seemt o be

t hat t hi s l egi sl at i on has mer el y enabl ed t he wi f e t o par t i ci pat e i n i t s

cont r ol : i n t he same way t hat i t has abol i shed t he husband' s est at e

j ur e uxor i s i n t he pr oper t y t he wi f e owns al one and has gi ven her f ul l

cont r ol over i t , so i t has gi ven her t he r i ght t o equal par t i ci pat i on

wi t h her husband i n t he management and cont r ol of pr oper t y t hey

own t oget her . Under t hi s vi ew, i n ot her wor ds, t he husband' s cont r ol

over est at es hel d by t he ent i r et y was not an i nci dent of t he t enancy by

t he ent i r et i es but r at her an exampl e of hi s common l aw r i ght by

mar r i age, of gener al appl i cat i on t o al l hi s wi f e' s pr oper t y .

Assumi ng, t hen, t hat t enanci es by t he ent i r et i es cont i nue t o be

possi bl e i n Canada, how may t hey be cr eat ed? The f i r st poi nt i s t hat ,

except i n r ar e i nst ances, such a t enancy must be expr essl y cr eat ed .

Thi s i s so because al most ever y j ur i sdi ct i on i n Canada has a st at ut or y

pr ovi si on t o t he ef f ect t hat i f l and i s gr ant ed t o t wo or mor e per sons,

t hey ar e pr esumed t o t ake as t enant s i n common unl ess a cont r ar y

i nt ent i on appear s : " and i n Ont ar i o t hi s pr esumpt i on speci f i cal l y

appl i es even i n t he case of husband and wi f e . " The one except i on t o

as The except i ons ar e Pr i nce Edwar d I sl and and Newf oundl and . For t he gener al

r un of l egi sl at i on see : Pr oper t y Law Act , R . S. B . C. , 1979, c . 340, s . 11 . The Tr ansf er
and Descent of Land Act , R. S . A. , 1970, c . 368, s . 9 ; The Land Ti t l es Act , R. S. S . ,

1978, c . L- 5, s . 242 ; The Law of Pr oper t y Act , R. S . M. , 1970, c . L90, s . 15 ; The

Conveyanci ng and Law of Pr oper t y Act , R. S. O. , 1970, c . 85, s . 13 ; Pr oper t y Act ,

R. S . N. B. . 1973, c . P- 19, s . 20 ; Real Pr oper t y Act , R. S. N. S. , 1967, c . 261, s . 4 ;
Tenant s i n Common Or di nance, R. O. Y. T . , 1971, c . T- 1, s . 2 ; Tenant s i n Common

Or di nance, R. O. N. W. T . , 1974, c . T- 3, s . 2 .
' s Thi s woul d al so seem t r ue of Br i t i sh Col umbi a by vi r t ue of s . 12 of t he new

Pr oper t y Law Act , ci t ed supr a, f oot not e 35 . Not e t hat i n Ont ar i o t he or i gi nal ver si on

of The Fami l y Law Ref or m Act , 1975, suggest ed t hat i n t he case of a husband and

wi f e . t he pr esumpt i on shoul d be t hat t hey t ake as j oi nt t enant s, si nce t hi s i s what most

coupl es do i n f act choose ( Bi l l 117, 4t h Sess . , 29t h Legi s . , 1974, ss 1( 3) ( e) and 5) .

Thi s pr oposal was omi t t ed wi t hout expl anat i on f r om t he f i nal dr af t .
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dat e ar ose i n Campbel l v . Sover ei gn Secur i t i es and Hol di ng Co .

Lt d. " I n t hat case, pr oper t y had been sol d t o a husband and wi f e

under an agr eement f or sal e whi ch was si l ent as t o t he f or m of

t enancy . ( I t was not unt i l af t er t he husband' s deat h t hat t he vendor

del i ver ed a deed t o t he wi f e whi ch conveyed t he pr oper t y t o her and

her husband " as j oi nt t enant s and not as t enant s i n common" . ) I n

deci di ng whet her t he wi f e al one coul d convey, good t i t l e t o a

subsequent pur chaser , t he cour t hel d t hat t he sect i on i n quest i on di d

not appl y, as an agr eement f or sal e i s not a " l et t er s pat ent , assur ance

or wi l l " wi t hi n t he t er ms of t he sect i on, whi ch cont empl at es pr esent

or past but not f ut ur e t r ansf er s of l and, and t hat accor di ngl y t he

husband and wi f e di d not t ake as t enant s i n common . Thi s r easoni ng

seems appl i cabl e t o most , i f not al l , of t he l egi sl at i on . "

Ther ef or e, speci f i c wor ds ar e r equi r ed t o r ebut t he pr esumpt i on

of t enancy i n common . But what wor ds ar e suf f i ci ent ? I n Saskat che-

wan, at l east , t he answer i s cl ear : i t r equi r es expr ess wor ds t o cr eat e

a t enancy by t he ent i r et i es .

When l and i s t r ansf er r ed t o a man andhi s wi f e t he t r ansf er ees t ake accor di ng t o

t he t enor of t he t r ansf er , and t hey shal l not t ake by t he ent i r et i es unl ess i t i s so

expr essed i n t he t r ansf er
. 4o

And t hi s woul d al so seem t o be t he case i n Ont ar i o, at l east i f Re

Demai t er and Li nk" ' can be made t o st and f or anyt hi ng . I n t hat case

t he husband and wi f e had t aken t i t l e t o pr oper t y speci f i cal l y as j oi nt

t enant s and not as t enant s i n common . The husband l at er deser t ed hi s

wi f e, conveyed hi s i nt er est i n t he pr oper t y t o a t hi r d par t y and

subsequent l y di ed . The t hi r d par t y was seeki ng an or der f or par t i t i on

and sal e, and one of t he def ences r ai sed was t hat t he or i gi nal

conveyance had cr eat ed a t enancy ' by t he ent i r et i es, whi ch was

unsever abl e, and t hat t her ef or e t he pr oper t y bel onged ent i r el y t o t he

wi f e on t he deat h of t he husband by vi r t ue of her i ndef easi bl e r i ght of

sur vi vor shi p . Counsel ' s l i ne of r easoni ng i s not cl ear f r omt he r epor t

but i t must have been t he f ol l owi ng : i t was est abl i shed i n Campbel l

v . Sover ei gn Secur i t i es and Hol di ng Co . Lt d5 t t hat t enancy by t he

ent i r et i es cont i nues t o exi st i n Ont ar i o ; at common l aw no speci al

wor ds of l i mi t at i on wer e r equi r ed and t hi s est at e was cr eat ed

whenever pr oper t y was conveyed t o a husband and wi f e i n such a

4'
Supr a, f oot not e 40 .

4s The possi bl e except i on i s t he Mani t oba Act , supr a, f oot not e 45, whi ch speaks

of " or any ot her i nst r ument " as wel l as of l et t er s pat ent , conveyances, assur ances,

and wi l l s .

4s The Land Ti t l es Act , R. S. S. , 1978, c . L- 5, s . 245. Thi s was al so t he case i n

Al ber t a by vi r t ue of The Tr ansf er and Descent of Land Act , R. S . A. , 1970, c . 369, s .

6, bef or e i t was amended. Supr a, f oot not e 35 .

so Supr a, f oot not e 41 .

11 Supr a, f oot not e 40 .
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way t hat , had t hey been st r anger s, t hey woul d have t aken as j oi nt

t enant s ; t hi s was so i n t he conveyance i n quest i on as t he pr oper t y was

conveyed t o t he husband and wi f e speci f i cal l y as j oi nt t enant s,

t her eby r ebut t i ng t he pr esumpt i on of t enancy i n common r ai sed by

sect i on 13 of The Conveyanci ng and Law of Pr oper t y Act ; - 12
accor di ngl y, t he husband and wi f e must hol d as t enant s by t he

ent i r et i es . Thi s i ngeni ous ar gument woul d mean t hat most i f not al l

coupl es who pr esent l y co- own t hei r pr oper t y hol d i t as t enant s by t he

ent i r et i es . Pushed t o t he l i mi t , i t woul d ent ai l t he r at her st ar t l i ng

concl usi on t hat not onl y does t enancy by t he ent i r et i es exi st i n

Canada, but t hat i n t he vast maj or i t y of j ur i sdi ct i ons i t s cr eat i on i s i n

f act mandat or y i f one does not want a t enancy i n common, and t hat

al l and ever y r ever ence and par t i t i on of mar t r i moni al homes j oi nt l y

owned have been i nef f ect i ve . Mr . Just i ce Fanj oy avoi ded t hi s

di l emma by hol di ng t hat si nce t he basi s f or t he deci si on i n Campbel l

v . Sover ei gn Secur i t i es and Hol di ngs Co . Lt d was t hat an agr eement
f or pur chase was not an " assur ance" wi t hi n t he meani ng of sect i on
13, i t di d not appl y t o t he case at bar : " I n t he i nst ant appl i cat i on

t her e was a conveyance t o Mr . and Mr s . Li nk as j oi nt t enant s and not

as t enant s i n common . Cl ear l y t he deed woul d be an ` assur ance'

wi t hi n t he meani ng of s . 13 of t he Conveyanci ng and Law of

Pr oper t y Act . I t i s my consi der ed vi ew t hat a j oi nt t enancy was

t her eby cr eat ed and not a t enancy by t he ent i r et i es . " 53 Wi t h r espect ,
t hi s r easoni ng i s unconvi nci ng . I t i s di f f i cul t t o see why i t mat t er ed

whet her or not t he deed was an " assur ance" wi t hi n t he meani ng of

sect i on 13 as t hi s sect i on di d not appl y . I t onl y appl i es wher e t he

document i n quest i on- be i t l et t er s pat ent , conveyance, assur ance or
wi l l - i s si l ent as t o t he f or m of co- owner shi p, t hat i s, wher e t he

par t i es have not r ebut t ed t he pr esumpt i on i n f avour of a t enancy i n

common by i ndi cat i ng a cont r ar y i nt ent i on . And i n t he Li nk case t he

par t i es had cl ear l y i ndi cat ed a cont r ar y i nt ent i on by t aki ng " as j oi nt

t enant s and not as t enant s i n common" . Thi s l eaves unanswer ed t he

mai n quest i on : i f t he husband and wi f e di d not t ake as t enant s i n

common, by what t enancy di d t hey t akej oi nt t enancy or t enancy

by t he ent i r et i es?

I f , as was suggest ed i n t he Campbel l case, t enancy by t he

ent i r et i es cont i nues t o exi st i n Ont ar i o, t hen i t must be possi bl e t o

cr eat e one . And, i n t he absence of st at ut or y pr ovi si on t o t he

cont r ar y , 54 t he met hod of cr eat i on must be t he same as t hat exi st i ng

sz Supr a, f oot not e 45 .

" Supr a, f oot not e 50, at p . 166 ( D. L . R. ) .

s' The onl y possi bl e st at ut or y pr ovi si on t o t he cont r ar y, al bei t an i ndi r ect one,

whi ch t hi s wr i t er coul d f i nd i s s . I 1( 1) ( a) of The Fami l y Law Ref or m Act , 1978,

supr a, f oot not e 3, t o t he ef f ect t hat " t he f act t hat pr oper t y i s pl aced or t aken i n t he

name of spouses as j oi nt t enant s i s pr i ma f aci e pr oof t hat each spouse i s i nt ended t o
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i n Engl and at common l aw. I n t hi s event , na speci al wor ds of

l i mi t at i on ar e r equi r ed. ; al l t hat ' i s necessar y i s t hat t he est at e be

conveyed t o t he spouses " i n t er ms whi ch woul d have made t hem

j oi nt t enant s i f t hey had not been mar r i ed"
. ,"

I n shor t , i t i s di f f i cul t

t o see how one can i n f act avoi d t he di l emma posed by counsel ' s

ar gument i n Re Demai t er and Li nk .

Tenancy by t he ent i r et i es, t hen, can be descr i bed as a var i at i on

on j oi nt t enancy . Li ke j oi nt t enancy, t he r i ght of sur vi vor shi p

appl i es . But unl i ke j oi nt t enancy, t hi s r i ght i s i ndest r uct i bl e : a

t enancy by t he ent i r et i es may nei t her be sever ed nor par t i t i oned .

That such a t enancy may st i l l be cr eat ed i s cl ear l y admi t t ed i n

Saskat chewan and ar guabl e i n t he ot her s . What t hen i s t he pl ace of

such a t enancy i n t he cur r ent wave of r ef or m of t he l aw of

mat r i moni al pr oper t y?

I I . Tenancy by t he Ent i r et i es and LawRef or m.

The f i r st and most obvi ous poi nt i s t hat any expl i ci t r ef er ence t o

t enancy by t he ent i r et i es i s t ot al l y absent f r omt he var i ous l awr ef or m

commi ssi on pr oposal s . Fi ve pr ovi nces i ni t i al l y consi der ed co-

have on sever ance of t he j oi nt t enancy, a one- hal f benef i ci al i nt er est i n t he

pr oper t y" . Fr omt hi s i t coul dbe ar gued t hat si nce pr oper t y hel d by husband and wi f e

as j oi nt t enant s i s sever abl e, i t i s t her ef or e not a t enancy by t he ent i r et i es ; accor di ngl y
speci f i c wor ds ot her t han " as j oi nt t enant s" must be necessar y t o cr eat e a t enancy by

t he ent i r et i es . To l i ke ef f ect , see s . 52( 2) ( g) of t he Fami l y Rel at i ons Act , R. S. B . C. ,

1979, c . 121 ; s . 15( 1) ( a) of t he Mar i t al Pr oper t y Act , Bi l l 49, 2nd Sess . , 49t h Legi s .

( N. B . ) , 1980 ; s . 21( 1) ( a) of Mat r i moni al Pr oper t y Act , S. N. S . , 1980, c . 9 ; s . 29( 2)

of The Mat r i moni al Pr oper t y Act , Bi l l 1, 1st Sess . , 38t h Gener al Assembl y ( Nf l d) ,

1979. Saskat chewan' s r ecent l egi sl at i on has si mi l ar sect i ons ( The Mat r i moni al

Pr oper t y Act , S. S . , 1979, c . M- 6. 1, ss 26( 1) ( b) ( vi ) and 50( 2) ( a) ) but , as we have

seen, t hi s pr ovi nce al so has l egi sl at i on speci f i cal l y r equi r i ng expr ess wor ds t o cr eat e

a t enancy by t he ent i r et i es . Supr a, f oot not e 29 . Fi nal l y, t hat P. E. I . al so has a si mi l ar

sect i on ( Fami l y Law Ref or m Act , S. P. E. I . , 1978, c . 6, s . 12( l ) ( a) ) woul d seem

i r r el evant f or t he pur poses of t he pr esent di scussi on f or , as we have al so seen, i t has

cl ear l y abol i shed t enancy by t he ent i r et i es . Supr a, f oot not e 35 .
ss

Thor nl ey v. Thor nl ey, supr a, f oot not e 9, at p . 233, per Romer J . See f or

exampl e : Gr een d. Cr ew v . Ki ng, supr a, f oot not e 8, at p . 713 ( " t o t he use of John

Fi t zwal t er and El i zabet h, hi s wi f e, and t he, l onger l i ver of t hem; and af t er t he deat h of

t he l onger l i ver of t hem, t o t he r i ght hei r s of t he sai d John and El i zabet h f or ever " ) ;
Doe d. Fr eest one v . Par r ot ( 1794) , 5 T. R. 652, 101 E. R. 363, at p . 364 ( " t o her

nephew i n l awJohn Fr eest one and Lucy hi s wi f e, and t o t hei r hei r s and assi gns f or

ever " ) ; Doe d. Dor mer v . Wi l son ( 1821) , 4 B &Al d . 303, 106 . E. R. 948, at p . 949

( t o t he use of husband and wi f e " f or and dur i ng t he t er m and t er ms of t hei r nat ur al

l i ves, and t he l i f e of t he l onger l i ver of t hem, and f r om and af t er t he decease of t he

sur vi vor of t hem, t o t he r i ght hei r s of t he sur vi vor of t hem f or ever " ) ; War d v . War d

( 1880) , 14 Ch . D. 506, at p . 506 ( " unt o and t o use of t he sai d . . . [ husband and

wi f e] dur i ng t hei r j oi nt l i ves' , and af t er t he deat h of t he husband t o t he use of t he wi f e

absol ut el y, wi t h t r ust s f or t he husband i f he sur vi ved her , and f or t he chi l dr en" ) . The

Amer i can posi t i on seems t o be t hat t he husband and wi f e ar e pr esumed t o t ake as

t enant s by t he ent i r et i es unl ess a cont r ar y i nt ent i on appear s f r omt he i nst r ument . See
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owner shi p of t he mat r i moni al home as a component of a t ot al r ef or m

of t hei r mat r i moni al r egi me . Of t hese, t wo ( Ont ar i o and Saskat che-

wan) pr ef er r ed t enancy i n common whi l e t hr ee ( Mani t oba, New

Br unswi ck and Newf oundl and) f avour ed j oi nt t enancy . And

wher eas, as we have seen, " ' f our of t hese j ur i sdi ct i ons event ual l y

deci ded agai nst a st at ut or y co- owner shi p i n f avour of a mor e gener al

r ef or m, " ' never t hel ess echoes of t enancy by t he ent i r et i es ar e hear d,
as t he i nci dent s at t ached t o t he var i ous r egi mes have been al t er ed so
as t o r esembl e at t i mes t hose at t ached t o t enancy by t he ent i r et i es .

Take, f or exampl e, t he r i ght of sur vi vor shi p . Looki ng f i r st at

t he pr oposal s f or st at ut or y co- owner shi p, t he Saskat chewan Law
Ref or m Commi ssi oner s exami ned t hi s i nci dent and expr essl y r e

j ect ed i t as bei ng i nher ent l y unf ai r i n t he ci r cumst ances . " Thus,

const r ai ned not t o i mpose a j oi nt t enancy, t he al t er nat i ve f aced by

t he Commi ssi on was t o i mpose a t enancy i n common i n equal

shar e . " " Tenancy i n common, t her ef or e, but t enancy i n common

wi t h a di f f er ence, as t he r i ght of sur vi vor shi p r eappear ed i n t wo

i nst ances : i f t he pr oper t y i n quest i on was t he pr i nci pal r esi dence,

r egar dl ess of t he name i n whi ch i t was r egi st er ed, or i f i t was

r egi st er ed sol el y i n t he name of t he sur vi vor even i f not t he pr i nci pal

r esi dence . s 9 Thus, i t was onl y i n t he doubl y l i mi t ed si t uat i on wher e

t he pr oper t y was not t he pr i nci pal r esi dence and was r egi st er ed i n t he

name of t he deceased t hat t he f ul l ef f ect of i t s bei ng hel d i n common

woul d have appl i ed . I t was onl y t hen t hat " one- hal f i nt er est wi l l
r emai n wi t h t he sur vi vor and a one- hal f i nt er est wi l l go by wi l l or

upon an i nt est acy as par t of t he est at e of t he deceased' 1 .
61) The

Saskat chewan Law Ref or m Commi ssi on, t her ef or e, opt ed f or a

John Ri t chi e, op . ci t . , f oot not e 25, at pp . 610- 619 ; Hi l ar y P. Br adf or d, op . ci t . .

f oot not e 9, at pp . 279- 280 ; Repor t of Commi t t ee on Deat h Taxat i on, op . ci t . ,

f oot not e 25, at p . 407.

ss Supr a, f oot not e 2.

s' The except i on bei ng Newf oundl and, whi ch st i l l f avour s aj oi nt t enancy f or t he

mat r i moni al home . Supr a, f oot not e 12 .

ss
Pr oposal s f or a Saskat chewan Mat r i moni al Home Act ( 1976) , p. 29 . See

gener al l y pp . 27- 29 .

ss
I bi d. , pp . 34- 36 . The r at i onal e f or t hese t wo var i ant s was, i n t he f i r st case, t o

ensur e t hat t he sur vi vor woul d not be f or ced out of t he pr i nci pal r esi dence and, i n t he

second, t o pr event possi bl e r esent ment and r esi st ance on t he par t of a sur vi vor who

mi ght be asked t o t r ansf er a one- hal f i nt er est t o t he est at e of t he deceased spouse . The

i nt ent of t he l egi sl at i on was " t o cr eat e equal i t y bet ween t he spouses and not t o assi st

benef i ci ar i es or cr edi t or s of a deceased spouse at t he expense of t he sur vi vor " ( p .

35) . Of somewhat si mi l ar ef f ect was t he NewBr unswi ck suggest i on t hat t her e be no

def er r ed shar i ng wher e i t was t he sur vi vi ng spouse who hel d t he l ar ger shar e of t he

pr oper t y . Mat r i moni al Pr oper t y Ref or m f or New Br unswi ck : Di scussi on Paper

( 1978) , pp. 26- 27 .

11 Op . ci t . , f oot not e 58, p . 35 .
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t enancy i n common, but one wi t h a par t i al r i ght of sur vi vor shi p .

Mani t oba, on t he ot her hand, pr ef er r ed j oi nt t enancy i n i t s i ni t i al

r ef or m speci f i cal l y because of t he r i ght of sur vi vor shi p, a r i ght

whi ch i t r ei nf or ced by st i pul at i ng t hat such a j oi nt t enancy not be

sever abl e : " i n ot her wor ds, a t enancy by t he ent i r et i es unr ecogni zed

as such .

Even wher e t he r ef or m i s one of shar i ng of asset s ( r at her t han

co- owner shi p) , one can per haps al so speak of a r i ght of sur vi vor shi p .

Tr ue, some j ur i sdi ct i ons envi sage a shar i ng onl y on mar r i age

br eakdown, and consequent l y do not admi t of newappl i cat i ons by or

agai nst deceased spouses' est at es
. 62

I n Saskat chewan, New

Br unswi ck, Nova Scot i a and Newf oundl and, however , appl i cat i ons

f or mat r i moni al pr oper t y or der s may be commenced not onl y on

mar r i age br eakdown but al so on t he deat h of a spouse . For exampl e,

i n Saskat chewan, one may be " made or cont i nued by a sur vi vi ng

spouse af t er t he deat h of t he ot her spouse or may be cont i nued by t he

per sonal r epr esent at i ve of t he deceased spouse' 1 . 63 Mor e i nt er est i ng,

per haps, f or our pur poses, i s t he NewBr unswi ck suggest i on, whi ch

si ngl es out f or speci al t r eat ment t he mat r i moni al home :

Wher e a spouse di es, t he sur vi vi ng spouse, upon appl i cat i on of t he Cour t , i s

ent i t l ed as agai nst t he est at e of t he deceased spouse t o have t he mar i t al pr oper t y

di vi ded i nt o equal shar es ; and i n any di vi si on of mar i t al pr oper t y t he Cour t

shal l or der t he deceased spouses' i nt er est i n t he mar i t al home t o vest i n t he

"
The Mar i t al Pr oper t y Act , S. M. , 1977, c . 48, s . 6( 1) . Thi s sect i on spoke of

t he j oi nt t enancy not bei ng sever abl e " by mer e execut i on by one spouse of an

i nst r ument pur por t i ng t o t r ansf er or ot her wi se di spose of one- hal f of t he i nt er est i n

f avour of a t hi r d per son" . Quaer e ot her met hods of sever ance?

62 Fami l y Rel at i ons Act , R. S. B . C . , 1979, c . 121, s . 43( 1) ; The Mar i t al Pr oper t y

Act , S. M. , 1978, c . 24, s . 24( 2) ( pr ovi di ng t hat t he r i ght s under t he Act " of a spouse

who has r i ght s under t he Dower Act " expi r e on deat h . Quaer e r i ght s of ot her

spouses?) . The Fami l y Law Ref or m Act , 1978, S. O. , 1978, c . 2, s . 4 and especi al l y

subsect i on 3 t her eof : " The r i ght s under subsect i on 1 ar e per sonal as bet ween t he

spouses but any appl i cat i on commenced under subsect i on 2 bef or e t he deat h of a

spouse may be cont i nued by or agai nst t he est at e of t he deceased spouse . " To l i ke

ef f ect , t he Fami l y Law Ref or m Act , S. P. E. I . , 1978, c . 6, s . 4( 3) . The Al ber t a

l egi sl at i on i s somewhat wi der i n t hat i t does envi sage an appl i cat i on bei ng l aunched

by a sur vi vi ng spouse, but " onl y i f an appl i cat i on f or a mat r i moni al pr oper t y or der

coul d have been commenced i mmedi at el y bef or e t he deat h of t he ot her spouse . " The

Mat r i moni al Pr oper t y Act , S. A. , 1978, c . 22, s . 11( 2) . See al so s . 16 .

13 The Mat r i moni al Pr oper t y Act , S. S . , 1979, c . M- 6. 1, s 30( 1) ( emphasi s

added) . I n ot her wor ds, whi l e an appl i cat i on begun bef or e deat h may be cont i nued

ei t her by t he sur vi vi ng spouse or on behal f , of t he deceased spouse ( as i n Ont ar i o and

Pr i nce Edwar d I sl and) , one may be i ni t i at ed af t er deat h onl y by t he sur vi vi ng spouse

and not by t he deceased spouse' s est at e . The r at ï ~nal e f or t hi s di f f er ence i n t r eat ment

i s pr esumabl y t he same as t hat pr ompt i ng t he Saskat chewan Law Ref or m

Commi ssi on t o i mpor t a measur - oî sur vi vor shi p i n#o a st at ut or y t enancy i n common .

See supr a, f oot not e 59 .
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sur vi vi ng spouse unl ess . . . t he Cour t consi der s t hat anot her or der woul d be

mor e f ai r and equi t abl e i n t he ci r cumst ances . 64

May not one, t her ef or e, - par t i cul ar l y i n l i ght of t he mandat or y

nat ur e of t hi s l egi sl at i on- pr oper l y speak of a r i ght of sur vi vor shi p

i n t he mat r i moni al home?

Take, as wel l , t he r i ght t o al i enat e one' s i nt er est , t hat i s, a r i ght

t o sever . I t woul d seem t hat wher e t he suggest i on was f or st at ut or y

co- owner shi p, nei t her spouse coul d deal aut onomousl y wi t h hi s or

her own i nt er est i n t he pr oper t y . Thi s i s cer t ai nl y t he case i n

Newf oundl and, " but i t i s not ent i r el y cl ear i n t he ot her j ur i sdi ct i ons .

For exampl e, we have seen t hat t he ear l i er Mani t oba l egi sl at i on,

si nce r epeal ed, speci f i cal l y pr ovi ded t hat t he st at ut or y j oi nt t enancy

woul d not be sever abl e " by t he mer e execut i on by one spouse of an

i nst r ument pur por t i ng t o t r ansf er or ot her wi se di spose of one- hal f of

t he i nt er est i n f avour of a t hi r d per son" . 66 The Saskat chewan

pr oposal was mor e ambi guous . On one hand, t he Commi ssi on
envi saged t he pr ovi si on of a si mpl e mechani sm f or uni l at er al

sever ance of t i t l e t o a mat r i moni al home j oi nt l y hel d . s7 On t he ot her ,

i t was suggest ed t hat t he st at us of a mat r i moni al home woul d

aut omat i cal l y cease upon t er mi nat i on of a mar r i age ( or ear l i er i f

cer t ai n speci f i ed pr ocedur es wer e f ol l owed) and t hat each par t y

woul d t hen become a r egi st er ed owner of an undi vi ded one- hal f
i nt er est i n t he home, evi denced by cer t i f i cat es of t i t l e i ssued i n t he

name of each . " Thi s means t hat each f or mer spouse can t echni cal l y

and l egal l y t hen deal wi t h hi s or her own hal f i nt er est , f r ee of t he

ot her . 1168 The i mpl i cat i on i s, of cour se, t hat par t i es wer e not f r ee t o

so deal wi t h t hei r i ndi vi dual i nt er est s pr i or t o t hi s t i me . Even vaguer

ea
Mar i t al Pr oper t y Act , Bi l l 49, 2nd Sess . , 49t h Legi s . ( N. B . ) , 1979, s . 4( 1)

( emphasi s added) . Thi s sect i on i s r ei nf or ced by pr ovi si ons gi vi ng t hi s r i ght of a

sur vi vi ng spouse t o possessi on of t he home pr i or i t y over " [ a] ny bequest or devi se

cont ai ned i n t he l ast wi l l and t est ament of a deceased spouse, i ncl udi ng a speci f i c

bequest or devi se, and any vest i ng of pr oper t y pr ovi ded by l aw upon an i nt est acy"

( s . 4( 4) ) and over appl i cat i ons br ought under t he Test at or s Fami l y Mai nt enance Act

( s . 4( 6) ) . Fi nal l y, s . 5( 3) pr ovi des f or t he cont i nuance of such an appl i cat i on on

behal f of t he est at e of t he sur vi vi ng spouse, shoul d t he sur vi vi ng spouse di e af t er t he

appl i cat i on has been made .

Not e t hat bot h t he Nova Scot i a and Newf oundl and l egi sl at i on pr ovi de si mpl y

t hat a spouse may make appl i cat i on f or di vi si on of mat r i moni al asset s wher e " one of

t he spouses has di ed" , as wel l as on mar r i age br eakdown . Mat r i moni al Pr oper t y Act ,

S . N . S . , 1980, c . 9, s . 12( 1) ( d) and The Mat r i moni al Pr oper t y Act , Bi l l 1, 1st Sess . ,

38t h Gener al Assembl y ( Nf l d) , 1979, s . 19( l ) ( d) .

" I bi d. ,
s . 8.

se supr a, f oot not e 61 .

67
Op . Ci t . , f oot not e 58, pp. 29- 30 . I t woul d be open t o t he ot her spouse t o appl y

t o have t he appl i cat i on f or sever ance di scont i nued .

68 I bi d. , p . 34 ( emphasi s added) .



1980]

	

Tenancy by t he Ent i r et i es

	

73 1

was t he New Br unswi ck Di scussi on Paper , whi ch suggest ed mer el y

t hat t he r ul es wi t h r espect t o a mat r i moni al home woul d appl y " even

wher e t he pr oper t y was hel d by t he spouses j oi nt l y as t enant s i n

common ( whi ch woul d ot her wi se gi ve t o each spouse t he r i ght t o

al i enat e by deed or wi l l hi s or her i nt er est ) ' 169 appar ent l y over l ook-
i ng t hat a j oi nt t enant may al so al i enat e hi s or her i nt er est by deed
al bei t not by wi l l .

Wher e t he r ef or m i s f or a shar i ng of asset s, t he si t uat i on i s even

l ess cl ear . The var i ous l egi sl at i ve enact ment s t o dat e ar e ai med at

ensur i ng an equi t abl e di vi si on of pr oper t y on mar r i age br eakdown, "
r egar dl ess of whi ch spouse act ual l y owns t he pr oper t y . An i nt egr al

par t of each scheme, gi vi ng t he non- t i t l e hol di ng spouse a measur e of

secur i t y dur i ng t he cur r ency of t he mar r i age, i s a pr ovi si on wher eby
t he t i t l e- hol di ng spouse may not al i enat e or ot her wi se deal wi t h t he

mat r i moni al home- or hi s or her i nt er est t her ei n- wi t hout t he

consent of t he non- t i t l e- hol di ng spouse . " The Ont ar i o, Pr i nce

Edwar d I sl and, New Br unswi ck and Nova Scot i a Act s ar e t he most

sweepi ng i n t hi s r egar d :

No spouse shal l di spose of or encumber any i nt er est i n t he mat r i moni al home

unl ess,

( a) t he ot her spouse j oi ns i n t he i nst r ument or consent s t o t he t r ansact i on ;

( b) t he ot her spouse has r el eased al l r i ght s under t hi s Par t by a separ at i on

agr eement ;

( c) t he t r ansact i on i s aut hor i zed by cour t or der or an or der has been made

r el easi ng t he pr oper t y as a mat r i moni al home ;

( d) t he pr oper t y i s not desi gnat ed as a mat r i moni al home under sect i on 41 and

an i nst r ument desi gnat i ng anot her pr oper t y as a mat r i moni al home of t he

spouses i s r egi st er ed under sect i on 41 and not cancel l ed . ' 2

Ther e ar e, however , l i mi t s on t he ext ent of t hi s pr ot ect i on . A

t r ansact i on cont r aveni ng subsect i on 1 may not be set asi de i f t he

ss Op . ci t . , f oot not e 59, p. 17 .

' ° Or deat h . Supr a, f oot not es 63 and 64 .

7' As t hese pr ovi si ons der ogat e f r om t he gener al phi l osophy of cont i nued

separ at i on of pr oper t y and hence f r ee al i enabi l i t y, t hey ar e r est r i ct ed i n appl i cat i on t o

t he mat r i moni al home . Agood st at ement of t he gener al r ul e i s f ound i n s . 43 of t he

Saskat chewan Act ( wi t h t he mar gi nal not at i on t hat " pr oper t y r emai ns separ at e" ) :

" No pr ovi si on of t hi s Act vest s any t i t l e t o or i nt er est i n any mat r i moni al pr oper t y of

one spouse i n t he ot her spouse, and t he spouse who owns t he mat r i moni al pr oper t y

may . . . sel l , l ease, mor t gage, hypot hecat e, r epai r , i mpr ove, demol i sh, spend or

ot her wi se deal wi t h or di spose of t he pr oper t y as i f t hi s Act had not been passed . " To

l i ke ef f ect , see The Mar i t al Pr oper t y Act , S. M. 1978, c . 24, s . 6( 1) ; Mar i t al Pr oper t y

Act , Bi l l 49, 2nd Sess . , 49t h Legi s . ( N. B . ) , 1979, s . 47 .

72 The Fami l y LawRef or m Act , 1978, S. O . , 1978, c . 2, s . 42( 1) . A si mi l ar l y

number ed sect i on of t he P. E. I . Act ( Fami l y LawRef or mAct , S. P. E. I . , 1978, c . 6) i s

i dent i cal . The New Br unswi ck ( Mar i t al Pr oper t y Act , Bi l l 49, 2nd Sess . , 49t h

Legi s . , 1979, s . 19( 1) ) and The Nova Scot i a sect i ons ( Mat r i moni al Pr oper t y Act ,

S. N. S. , 1980, c . 9, s . 8( 1) ) , whi l e not compl et el y ver bat i m, ar e of si mi l ar ef f ect .
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per son acqui r i ng t he i nt er est was a bona f i de pur chaser f or val ue

wi t hout not i ce, and a mer e af f i davi t by t he spouse deal i ng wi t h t he

pr oper t y t hat t he pr oper t y i s not a mat r i moni al home i s suf f i ci ent

pr oof , i n t he absence of act ual not i ce t o t he cont r ar y . " As wel l , t he

sect i on does not appl y t o t he acqui si t i on of pr oper t y by oper at i on of

l aw ( such as upon bankr upt cy) , r egar dl ess of not i ce . 74 Shoul d an

i nt er est i n t he mat r i moni al home be so acqui r ed by a t hi r d par t y, t hen

ot her pr ovi si ons of t he Act , such as t he r i ght t o appl y f or an or der f or

excl usi ve possessi on or t o post pone an or der f or par t i t i on and sal e,

do not appl y si nce t hey onl y appl y t o i nt er - spousal appl i cat i ons . ' s

Whi l e t he new l egi sl at i on i n t he ot her pr ovi nces i s si l ent as t o a

gener al r est r i ct i on on t he r i ght t o al i enat e, a si mi l ar pr ot ect i on i s

pr ovi ded by t he exi st i ng mechani sm of t he homest ead l egi sl at i on,

whi ch l egi sl at i on i s speci f i cal l y r et ai ned . 76 As wel l , t hey, l i ke

Ont ar i o, have di sposi t i ons whi ch r est r i ct a spouse' s r i ght t o al i enat e

or ot her wi se di spose of hi s or her i nt er est i n t he mat r i moni al home i n

mor e l i mi t ed ci r cumst ances : i f a mar r i age agr eement has been

r egi st er ed agai nst pr oper t y i n t he appr opr i at e r egi st r at i on of f i ce" or

wher e an appl i cat i on i s pendi ng ei t her f or di vi si on of asset s or f or

excl usi ve possessi on of t he mat r i moni al home . "

11 Ss 42( 2) and ( 3) ( Ont ar i o and P. E. I . ) ; ss 19( 2) and ( 3) ( N. B. ) ; ss 8( 2) and ( 3)

( N. S . ) ; see Hol l and, op . ci t . , f oot not e 2, at p . 34 .

" S. 42( 4) ( Ont ar i o and P. E. I . ) . The New Br unswi ck bi l l and t he Nova Scot i a

Act have no si mi l ar pr oposal .

' ' Some measur e of r el i ef i s gi ven t o t he " wr onged" spouse shoul d t he t hi r d

par t y pr oceed t o r eal i ze upon a l i en, encumbr ance or execut i on, or exer ci se a

f or f ei t ur e . Such a spouse " has t he same r i ght of r edempt i on or r el i ef agai nst

f or f ei t ur e as t he ot her spouse has" . S. 43 ( Ont ar i o and P. E. I . ) ; s . 21 ( N. B . ) ; s . 9

( N . S. ) .

' s
The Mat r i moni al Pr oper t y Act , S. A. , 1978, c . 22, s . 28( 1) ; The Mat r i moni al

Pr oper t y Act , S. S . , 1979, c . M- 6. 1, s . 16; The Mar i t al Pr oper t y Act , S. M. , 1978, c .

24, s . 24 ; and, mor e gener al l y, Fami l y Rel at i ons Act , R. S . B. C . , 1979, c . 121, s .

55( 2) .

The l egi sl at ur es of t he ol der pr ovi nces have pr ef er r ed t o abol i sh dower - an

i l l usor y pr ot ect i on at best - and t o subst i t ut e t her ef or e t he above- ment i oned st at ut or y

scheme: The Fami l y Law Ref or m Act , 1978, S. O. , 1978, c . 2, s . 70 ; Fami l y Law

Ref or m Act , S. P. E. I . , 1978, c . 6, s . 62 : Mar i t al Pr oper t y Act , Bi l l 49, 2nd Sess . ,

49t h Legi s . ( N. B . ) , 1979, s . 49 ; Mat r i moni al Pr oper t y Act , S. N. S . , 1980, c . 9, s .

33( 3) . Newf oundl and di d not abol i sh dower si nce i t appear s t hat onl y dower

consumat e st i l l exi st s, under The Dower Act , 1833 ( U. K. ) , 3 &4 Wi l l . 4, c . 105 .

" Fami l y Rel at i ons Act , S . B. C. , 1978, c . 2, s . 49 .

' $ I bi d. , ss 52 and 53 ; The Mat r i moni al Pr oper t y Act , S . A. , 1978, c . 22, s . 35 ;

The Fami l y LawRef or m Act , 1978, S. O. , 1978, c . 2, ss 9 and 47 ; Fami l y Law

Ref or m Act , S. P. E. I . , 1978, c . 6, ss 10 and 47 ; Mar i t al Pr oper t y Act , Bi l l 49, 2nd

Sess . , 49t h Legi s . ( N. B. ) , 1979, ss 11 and 25 ; Mat r i moni al Pr oper t y Act , S. N. S. ,

1980, c . 9, s . 19 ; The Mat r i moni al Pr oper t y Act , Bi l l 1, 1st Sess . , 38t h Gener al

Assembl y ( Nf l d) , 1979, s . 28 .
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Most i mpor t ant , i n our cont ext , ar e t hose pr ovi si ons concer ni ng

or der s f or excl usi ve possessi on of t he mat r i moni al home . I n al l

j ur i sdi ct i ons, as wel l as t he basi c r ef or m of shar i ng of asset s, each

st at ut e has an addi t i onal pr ot ect i on wher eby one spouse may appl y

f or an or der f or excl usi ve possessi on of t he mat r i moni al home,

r egar dl ess of whet her t he home i s co- owned or i s t he excl usi ve

pr oper t y of one or ot her of t he spouses . When such an or der i s made,

t he cour t may di r ect , i nt er al i a, t hat r i ght s t o sel l or ot her wi se

di spose of or encumber t he pr oper t y be post poned or be subj ect t o t he

r i ght t o excl usi ve possessi on . 79 And an or der f or excl usi ve posses-

si on, when r egi st er ed, bi nds successor s i n t i t l e . The non- possessi ng

spouse may subsequent l y deal wi t h " hi s est at e or i nt er est " i n t he

pr oper t y onl y wi t h t he consent of t he ot her spouse or under a cour t

or der . $°

What we f i nd, t her ef or e, when we i nt er pr et t hese var i ous

pr ovi si ons i n t he opt i c of a co- owned mat r i moni al home, i s a

pr ohi bi t i on agai nst each spouse deal i ng f r eel y wi t h hi s or her est at e

or i nt er est i n t he mat r i moni al home . Hence, i nal i enabi l i t y and, i t

f ol l ows, unsever abi l i t y : t hat i s t o say, t enancy by t he ent i r et i es, at

l east as f ar as t hi s one i nci dent i s concer ned .

Take, f i nal l y, t he r i ght t o par t i t i on . We have seen t hat t he

second maj or i nci dent of t enancy by t he ent i r et i es i s t hat i t cannot be

par t i t i oned . We have seen, as wel l , t hat whi l e par t i t i on of t he ot her

f or ms of co- owner shi p i s possi bl e- i ndeed, apr i maf aci e r i ght - i t i s

r ecent l y mor e di f f i cul t t o obt ai n, as t he cour t s, al bei t not unani -

mousl y, wi l l nowwei gh t he r el at i ve har dshi p r esul t i ng f r oman or der

f or par t i t i on and sal e . What , t hen, i s t he posi t i on of t he var i ous

mat r i moni al pr oper t y r ef or ms i n t hi s r egar d?

The answer t o t hi s quest i on i s easi er t o f i nd t han t hat concer ni ng

sever abi l i t y . I t i s i n f avour of l i mi t i ng t he r i ght t o par t i t i on . Tr ue,

most st at ut es admi t t he possi bi l i t y of par t i t i on or sal e as one of t he

ys Fami l y Rel at i ons Act , R. S . B. C. , 1978, c . 121, s . 78; The Mat r i moni al
Pr oper t y Act , S . A. , 1978, c . 22, s . 21 ; The Mat r i moni al Pr oper t y Act , S. S . , 1979, c .

M. - 6 . 1, s . 5( 1) ; The Fami l y Mai nt enance Act , S. M. , 1978, c . 25, s . 9 ; The Fami l y
Law Ref or m Act , 1978, S. O. , 1978, c . 2, s . 45( 1) ; Fami l y Law Ref or m Act ,

S . P. E. I . , 1978, c . 6, s . 45( 1) ; Mar i t al Pr oper t y Act , Bi l l 49, 2nd Sess . , 49t h Legi s .
( N. B . ) , 1979, s . 23( 1) ; Mat r i moni al Pr oper t y Act , S . N. S . , 1980, c . 9, s . 11( 1) ; The

Mat r i moni al Pr oper t y Act , Bi l l 1, 1st Sess . , 38t h Gener al Assembl y ( Nf l d) , 1979, s .

13( 1) ( a) .

" The Mat r i moni al Pr oper t y Act , S . A. , 1978, c . 22, ss 22 and 27 ; The

Mat r i moni al Pr oper t y Act , S. S. , 1979, c . M- 6. 1, ss 9 and 12 ; The Fami l y Law

Ref or m Act , 1978, S. O. , 1978, c . 2, ss 2( 10) and 48 ; Fami l y Law Ref or m Act ,

S. P. E. I . , 1978, c . 6, ss 2( 9) and 48 ; Mar i t al Pr oper t y Act , Bi l l 49, 2nd Sess . , 49t h

Legi s . ( N. B . ) , 1979, s . 46 ; Mat r i moni al Pr oper t y Act , S. N. S . , 1980, c . 9, s . 20( 1) ;

The Mat r i moni al Pr oper t y Act , Bi l l 1, 1st Sess . , 38t h Gener al Assembl y ( Nf l d) ,

1979, s . 15 .
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means wher eby t he shar i ng of asset s may be ef f ect ed . 3 t Never t he-

l ess, most decl ar e t hat t he r i ght t o par t i t i on may be post poned and be

subj ect t o t he r i ght of excl usi ve possessi on of t he mat r i moni al

home . 82 I n consi der i ng whet her t o gr ant an appl i cat i on f or excl usi ve

possessi on, t her eby post poni ng par t i t i on, t he cour t s ar e di r ect ed t o

consi der such f act or s as t he needs of chi l dr en, t he avai l abi l i t y of

af f or dabl e al t er nat e accommodat i on, t he f i nanci al posi t i on of each

spouse, and t he conduct of t he spouses t owar ds each ot her 83- al l

8 ' Fami l y Rel at i ons Act , R. S . B. C . , 1978, c . 121, s . 52( 2) ( d) ; The Mat r i moni al

Pr oper t y Act , S . S. , 1979, c . M- 6 . 1, s . 26( 1) ( b) ( v) ; The Fami l y Law Ref or m Act ,

1978, S . O . , 1978, c . 2, ss 6( b) ( f ami l y asset s) and 7( c) ( non- f ami l y asset s) ; Fami l y

Law Ref or m Act , S . P. E . I . , 1978, c . 6, ss 7( b) and 8( c) ; Mar i t al Pr oper t y Act , Bi l l

49, 2nd Sess . , 49t h Legi s . ( N. B . ) , 1979, s . 10 ; Mat r i moni al Pr oper t y Act , S. N. S . ,

1980, c . 9, s . 15( b) ; The Mat r i moni al Pr oper t y Act , Bi l l 1, 1st Sess . , 38t h Gener al

Assembl y ( Nf l d) , 1979, s . 24( b) .

Most of t hese pr ovi si ons, wi t h t he except i on of Mani t oba and t hose pr ovi nces

f ol l owi ng t he Ont ar i o model ( Pr i nce Edwar d I sl and, New Br unswi ck, Nova Scot i a

and Newf oundl and) al so ment i on expl i ci t l y sever ance as a possi bl e cour se of act i on

f or t he cour t t o or der . Sever ance, i s, however , possi bl e i n Ont ar i o ( and pr esumabl y

al so i n t hese ot her pr ovi nces) . See s . I I ( 1) ( a) ci t ed supr a, f oot not e 54, and Re

Ci pens & Ci pens ( 1978) , 90 D. L . R. ( 3d) 461 ( Ont . U. F . C. ) , at p . 466 .

81 Fami l y Rel at i ons Act , R. S . B. C. , 1978, c . 121, s . 78 ; The Mat r i moni al

Pr oper t y Act , S . A . , 1978, c . 22, s . 21 and The Par t i t i on and Sal e Act , S . A. , 1979, c .

59, s . 9 ; The Mat r i moni al Pr oper t y Act , S . S . , 1979, c . M- 6 . 1, s . 5( I ) ( e) ; The Fami l y

Mai nt enance Act , S . M. , 1978, c . 25, s . 9( 2) .

The except i ons ar e Ont ar i o, Pr i nce Edwar d I sl and, New Br unswi ck, Nova

Scot i a and Newf oundl and, as t hese Act s ar e si l ent as t o pr i or i t i es . However , a r ecent

deci si on of t he Uni f i ed Fami l y Cour t of Ont ar i o has deci ded t hat The Par t i t i on Act

has been super seded by t he pr ovi si ons of t hi s Act , and t hat t he r i ght t o par t i t i on and

sal e under s . 6 ( di vi si on of asset s) must be post poned unt i l t he quest i on of possessi on

has been deci ded : Re Ci pens & Ci pens, i bi d . The cour t ' s r easoni ng woul d

pr esumabl y al so appl y i n t hese ot her pr ovi nces .

Not e as wel l t hat t he B . C. Act pr ovi des, mor e wi del y, t hat t he Par t deal i ng wi t h

di vi si on of asset s pr evai l s wher e t her e i s a conf l i ct bet ween i t and t he Par t i t i on Act or

t he Mar r i ed Women' s Pr oper t y Act ( s . 55( I ) ) . Thi s r ef l ect s est abl i shed j ur i spr udence

under t he ear l i er act : Di cki nson v . Di cki nson ( 1976) , 27 R. F . L . 296 ( B. C . S. C . ) ;

Hami l t on v . Hami l t on ( 1976) , 28 R. F . L . 54 ( B. C . S. C. ) , Kr aemer v . Kr aemer &

McGi l l , supr a, f oot not e 22 .

83 The Mat r i moni al Pr oper t y Act , S . A. , 1978, c . 22, s . 20 ; The Mat r i moni al

Pr oper t y Act , S. S. , 1979, c, M- 6. 1, s . 7 . The Ont ar i o, Pr i nce Edwar d I sl and, New

Br unswi ck and Newf oundl and Act s ar e qui t e l i mi t i ng i n t hi s r egar d, si ngl i ng out f or

excl usi ve consi der at i on onl y t he adequacy of ot her pr ovi si on f or shel t er and t he best

i nt er est of chi l dr en ( s . 45( 3) ( Ont ar i o and P. E. I . ) ; s . 23( 3) ( N. B. ) ; s . 11( 4) ( N. S . ) ; s .

13( 3) ( Nf l d) ) . However , r easoni ng t hat an or der f or excl usi ve possessi on i s

equi val ent t o an or der f or mai nt enance, t he cour t i n Re Ci pens and Ci pens, supr a,

f oot not e 81, at pp . 466 and 467, i mpor t ed t he ver y br oad cr i t er i a set out i n s . 18( 5) of

t he Act f or t he assessment of mai nt enance . Thi s r easoni ng woul d al so appl y t o t he

ot her f our j ur i sdi ct i ons, but sembl e not t o B. C. i n vi ew of t he f act t hat excl usi ve

possessi on i s t her e r egar ded as a t empor ar y or i nt er i m measur e pendi ng j udi ci al

det er mi nat i on as t o f i nal di vi si on of asset s . However , one suspect s t hat t he cour t

woul d be sympat het i c t o such an appl i cat i on f or occupat i on and possessi on i n vi ew of

i t s t empor ar y nat ur e .
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f act or s al so r el evant t o a mor e t r adi t i onal bal anci ng of r el at i ve

har dshi p . I n ot her wor ds, under t hese st at ut es, al t hough par t i t i on i s

st i l l possi bl e, t her e i s no l onger even a pr i ma f aci e r i ght t o i t .

What seems t o emer ge f r omt hi s anal ysi s i s t hat t he l egi sl at ur es

have i mpl i ci t l y r ecogni zed t he val ue of t he t wo cent r al char act er i s-
t i cs of t enancy by t he ent i r et i es- t hat i t may be nei t her sever ed or

par t i t i oned- by i mpor t i ng t hem, t o some ext ent , i nt o t hei r mat r i mo-
ni al pr oper t y r ef or ms . However , t hei r i mpor t at i on i s i mpl i ci t at best .
I t i s cl ear t hat no consci ous, expl i ci t anal ysi s has been made of t he

advant age of t enancy by t he ent i r et i es and of i t s pl ace, i f any, i n t he

new l egi sl at i ve schemes . " '

Concl usi on

The at t empt t o assess t he pl ace of t enancy by t he ent i r et i es i n t he
cur r ent r ef or mhas pr oved det ai l ed and di f f i cul t , t enuous and at t i mes
ar t i f i ci al . Why i s t hi s?

The r eason woul d seemt o go deeper t han t he r el at i vel y esot er i c
nat ur e of t enancy by t he ent i r et i es i t sel f : A cl ose r eadi ng of t he
st at ut es i ndi cat es, t o t hi s wr i t er at l east , t hat t he cur r ent r ef or ms have

been f or mul at ed and dr af t ed wi t h l i t t l e pr eci se anal ysi s of t hei r pl ace
i n, or i mpact upon, t r adi t i onal pr oper t y concept s . I n t he pr ovi si ons
deal i ng bot h wi t h t he f i nal di vi si on of mat r i moni al pr oper t y and wi t h

t he r i ght t o possessi on of t he mat r i moni al home, t he r ul es have been

dr af t ed t o pr ovi de a sol ut i on i r r espect i ve of quest i ons of owner shi p .
Si nce i t t her ef or e does not mat t er at al l whet her t he pr oper t y i s
j oi nt l y or sol el y owned, t he f or m of co- owner shi p and t he i nci dent s
at t ached t her et o mat t er even l ess .

But can one so r eadi l y di smi ss t r adi t i onal pr oper t y not i ons? I t

woul d seem not . They must r eappear , i nevi t abl y, when t he

mat r i moni al pr oper t y Act s cannot be i nvoked- i f , f i r st l y, t he

pr oper t y di sput e i s bet ween spouses whose r i ght s under t he act have

not been cr yst al l i zed by an appl i cat i on ( whi ch wi l l be t he case i f , f or
exampl e, t he mar r i age has not br oken down) or i f , secondl y, t he

di sput e i s not bet ween spouses or f or mer spouses but r at her bet ween

one spouse and a t hi r d par t y such as a cr edi t or . I n ot her wor ds, i t i s

per haps not t oo much of an over si mpl i f i cat i on t o suggest t hat i n most
Canadi an pr ovi nces, t he mat r i moni al r egi me i s compr i sed of t wo

separ at e bodi es of l aw: t he st at ut or y r ef or ms whi ch set out t he

pr opr i et ar y r ul es appl i cabl e t o t he spouse t hemsel ves upon mar r i age

sa Even i n Pr i nce Edwar d I sl and, t enancy by t he ent i r et i es woul d seem t o have
been abol i shed not r ef l ect i vel y, because i t s i nci dent s wer e f el t undesi r abl e, but r at her
r ef l exi vel y, al ong wi t h dower , cur t esy and t he pr esumpt i on of advancement , as par t
of a gener al abol i t i on of some of t he mor e hi st or i cal , hence ant i quat ed, el ement s of
t he common l aw of r eal pr oper t y .
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br eakdown, and t he t r adi t i onal pr oper t y r ul es whi ch gover n wher e
t her e i s no mar r i age br eakdown or wher e t hi r d par t i es ar e i nvol ved .
Thi s l at t er i s obvi ousl y an i mpor t ant ar ea and one t o whi ch t enancy
by t he ent i r et i es has a maj or cont r i but i on t o make . Even t hough i t i s
mor e r i gi d i n appl i cat i on t han t he r ef or m pr oposal s, i t shar es t hei r
mor e common char act er i st i cs i n r egar d t o sever ance and par t i t i on .

I t has been t he t hesi s of t hi s ar t i cl e t hat t enanci es by t he
ent i r et i es do st i l l exi st i n Canada, t hat t hey may st i l l be cr eat ed, t hat
i t i s possi bl e t hat i n some j ur i sdi ct i ons t he onl y f or ms of co
owner shi p open t o mar r i ed coupl es ar e t enanci es i n common or by
t he ent i r et i es, and f i nal l y- and her e t he wr i t er f eel s consi der abl e

hesi t at i on- t hat i n such j ur i sdi ct i ons even i f a mar r i ed coupl e has
t aken pr oper t y speci f i cal l y as j oi nt t enant s, t hey never t hel ess hol d as
t enant s by t he ent i r et i es .

Whet her or not t enancy by t he ent i r et i es ought t o cont i nue t o
exi st i s a soci al r at her t han a l egal quest i on . Law r ef or m commi s-
si ons and l egi sl at ur es shoul d addr ess t hi s quest i on and shoul d ei t her

r ecogni ze t hi s t enancy or abol i sh i t , speci f i cal l y and di r ect l y . The
cour t s shoul d not be l ef t wi t h t he t ask of ascer t ai ni ng t he l egi sl at ur e' s
i nt ent i on t hr ough t he bi as of a mul t i t ude of ot her st at ut es .
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