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The aut hor ar gues t hat t her e i s a const i t ut i onal di mensi on t o each of t he t hr ee
pr i nci pal i ssuesj udi ci al j ur i sdi ct i on, r ecogni t i on and enf or cement - of f or ei gn
j udgment s, and choi ce of l aw- t hat ar i se i n t he Conf l i ct of Laws . Pr ovi nci al
cl ai ms t o asser t a j ur i sdi ct i on over def endant s who ar e not i n t he pr ovi nce must
be l i mi t ed by t he same t est s as l i mi t t he ext r a- t er r i t or i al r each of pr ovi nci al l aw
under t he const i t ut i on . Ther e i s noj ust i f i cat i on f or gi vi ng gr eat er ext r a- t er r i t or i al
scope t o pr ovi nci al l aw mer el y because t hat scope i s set by t r adi t i onal choi ce of
l aw r ul es . I f t hi s const i t ut i onal st andar d i s met i n r el at i on t o j ur i sdi ct i on and
choi ce of l aw, t he pr obl ems of t he enf or cement of t he j udgment s of one pr ovi nce
i n anot her ar e l ar gel y avoi ded, f or t her e can no l onger be any possi bi l i t y of such
enf or cement , when j udged by t he st andar ds of t he enf or ci ng cour t , bei ng unf ai r l y
pr ej udi ci al t o t he def endant . The consequence of t hese ar gument s i s t hat t he
Supr eme Cour t of Canada has a speci al r ol e t o pl ay i n t he devel opment of t he
l aw. Thi s r ol e per mi t s t he compl et e r epl acement of conf l i ct s r ul es, f i r st . by
const i t ut i onal t est s t o set l i mi t s t o t he r each of pr ovi nci al l aw, and second, by t he
appl i cat i on of subst ant i ve r ul es of pr ovi nci al l aw wi t hi n t hei r pr oper scope .

* John Swan, of t he Facul t y of Law, Uni ver si t y of Tor ont o, Tor ont o, Ont ar i o . Thi s
paper was gi ven i n a pr el i mi nar y f or mat t he meet i ng of t he Canadi an Associ at i on of Law
Teacher s i n Ot t awa i n 1982 . Amor e devel oped dr af t was pr esent ed at a meet i ng of t he
Pr i vat e I nt er nat i onal Law Subsect i on of t he Canadi an Associ at i on of Law Teacher s i n
Vancouver i n June 1983 wher e I got hel pf ul comment s . The f i nal dr af t was gi ven as a
Landsdowne Lect ur e at t he Uni ver si t y of Vi ct or i a on Mar ch 27, 1984 . Al ar ge number of
peopl e have been exposed t o my i deas i n t he cour se of t hei r devel opment . I shoul d l i ke t o
t hank Pr of essor s Ted Al exander , Pet er Hogg, John Laski n ( as he t hen was) , Mur r ay
Ranki n, Car ol Roger son, Bob Shar pe and Kat hy Swi nt on, t he l ast t hr ee bei ng par t i cul ar l y
bur dened by my unr easonabl e . r equest s f or t i me t o di scuss t he paper . The l ar gest debt I
owe i s, however , t o my st udent s, who bot h at t he Uni ver si t y of Tor ont o and at t he
Uni ver si t y of Vi ct or i a, pr ovi ded bot h st i mul at i on and i nsi ght , and, over sever al year s,
pat i ent l y hel ped me t o come t o gr i ps wi t h t he i deas I nowpr esent .
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Sel on l ' aut eur , l es t r oi s pr i nci pal es quest i ons posées par l e cor f i t des l oi s, soi t l a
compét ence j udi ci ai r e, l a r econnai ssance et l ' appl i cat i on des déci si onsj udi ci ai r es
ét r angèr es et l e choi x de l a l oi appl i cabl e, ont t out es un aspect const i t ut i onnel . La
compét ence que r evendi quent l es pr ovi nces dans l e cas d' un déf endeur qui se
t r ouve hor s de l a pr ovi nce, doi t sui vr e l es mêmes cr i t èr es que ceux gui , dans l a
const i t ut i on, l i mi t ent l e champ du dr oi t de l a pr ovi nce hor s de son t er r i t oi r e . I l
n' y a aucune r ai son de donner au dr oi t pr ovi nci al t i t i champ pl us vast e si mpl e-
ment par ce qu' on t i ent à avoi r l e choi x t r adi t i onnel de l a l oi appl i cabl e . Si l ' on
sui vai t l a nor me const i t ut i onnel l e dans l e cas de choi x de l a l oi appl i cabl e
comme dans l e cas de compét ence j udi ci ai r e, on évi t er ai t l a pl upar t des di f f i cul t és
d' appl i cat i on des déci si ons r endues hor s de l a pr ovi nce, pui sque l ' appl i cat i on de
ces déci si ons, j ugée par l es nor mes du t r i bunal qui l es f ai t appl i quer r i e ser ai t pl us
pr éj udi ci abl e au déf endeur . La Cour supr ême du Canada a donc t i t i r ôl e spéci al
à j ouer dans l e dével oppement du dr oi t . Ce r ôl e l ui per met de r empl acer t ot al e-
ment l es r ègl es des conf l i t s en ét abl i ssant des nor mes const i t ut i onnel l es af i n de
dél i mi t er l e champ du dr oi t pr ovi nci al , dans un pr emi er t emps, et , dans un
deuxi ème t emps, en conser vant l eur champ pr opr e aux pr i nci pes de dr oi t pr ovi n-
ci al quand on en vi ent à l es appl i quer .

I nt r oduct i on

The ar gument of t hi s ar t i cl e i s t hat i ssues of t he Conf l i ct of Laws r ai se
i mpor t ant quest i ons of const i t ut i onal l aw and f eder al i sm t hat have l ar gel y
been i gnor ed i n ever y di scussi on of f eder al i sm, const i t ut i onal l aw or
conf l i ct s i n Canada . Once t hese i ssues ar e expl i ci t l y r ai sed and exami ned
a number of seemi ngl y i nt r act abl e pr obl ems ar e r esol ved and a basi s f or a
r adi cal r eassessment of t he Conf l i ct of Laws i s r eveal ed . The appr oach
t hat I t ake i s based t o a si gni f i cant degr ee on t he anal ysi s of conf l i ct s
pr obl ems wor ked out i n ot her f eder al st at es i n t he common l aw t r adi t i on .
I shal l f ocus par t i cul ar l y on t he l aw of t he Uni t ed St at es . On occasi on I
wi l l al so r ef er t o t he Aust r al i an exper i ence, t hough, as we shal l see, t hat ,
at f i r st gl ance, obvi ous compar i son does not t ur n out t o be as hel pf ul as
one mi ght expect .

Among f eder al st at es, Canada i s unusual i n t hat t her e ar e no expr ess
pr ovi si ons i n any of i t s const i t ut i onal document s deal i ng wi t h i ssues of
f eder al i sm r ai sed i n Conf l i ct of Laws cases . Ther e ar e t hr ee such i ssues :
j udi ci al j ur i sdi ct i on, r ecogni t i on and enf or cement of ext r a- pr ovi nci al j udg-
ment s and choi ce of l aw. Of cour se, t hese i ssues ar i se not onl y i n i nt er -
pr ovi nci al but al so i n i nt er nat i onal cases, but f or t he moment t hei r di spo-
si t i on i n t he f or mer set t i ng wi l l be t he f ocus of i nqui r y . Bot h t he Amer i can
and t he Aust r al i an const i t ut i ons deal wi t h t hese i ssues ( or some of t hem)
i n expr ess const i t ut i onal pr ovi si ons . I t i s nat ur al i n t hose j ur i sdi ct i ons t o
r egar d t hem as " const i t ut i onal " , and I adopt , i f onl y as a mat t er of
def i ni t i on f or t hi s ar t i cl e, t hat t er m i n di scussi ng t hei r st at us i n Canada .
By cl ai mi ng t hat t hey ar e const i t ut i onal i ssues, I wi sh t o emphasi ze t hat
t hey per t ai n t o t he pr oper f unct i oni ng of a f eder al syst em. I t i s t hi s cl ai m
whi ch i s t he f ocus of t hi s ar t i cl e .
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1 . Judi ci al Jur i sdi ct i on and Recogni t i on and Enf or cement of
For ei gn Judgment s

These t wo t opi cs ar e cl osel y r el at ed, t hough t he connect i on i s nei t her
as expl i ci t l y made as i t shoul d be, nor i s i t i n Canada pushed as f ar i nt o
t he i ssues of const i t ut i onal l aw and f eder al i sm as I pr opose t o ext end i t .
The basi c common l aw r ul e f or t he enf or cement of a f or ei gn j udgment
( and t he r ul es do not di st i ngui sh bet ween i nt er - pr ovi nci al and i nt er nat i o-
nal j udgment s) i s t hat t he cour t t hat gave t he j udgment ( t he r ender i ng
cour t ) must have had per sonal j ur i sdi ct i on over t he def endant . ' Per sonal
j ur i sdi ct i on r equi r es t hat t he def endant ei t her has been per sonal l y ser ved
i n t he j ur i sdi ct i on of t he r ender i ng cour t or has submi t t ed t o i t s j ur i sdi c-
t i on by ent er i ng a vol unt ar y appear ance . ' Leavi ng t he i ssue of submi ssi on
asi de f or t he moment , t he f or mer basi s f or enf or cement i s ext r emel y
nar r ow, even i f t he enf or ci ng cour t r egar ds t he j udgment of t he r ender i ng
cour t as concl usi ve on t he mer i t s of t he di sput e bet ween t he par t i es . The
nar r owness of t he r ul e i s sel domj ust i f i ed ; i t i s si mpl y âccept ed as t he
common l aw r ul e . Such st at ut or y pr ovi si ons deal i ng wi t h f or ei gn j udg-
ment s as t her e ar e, 3 do not change t he r ul e ( t hese pr ovi si ons ei t her nar r ow
t he basi s f or enf or cement even mor e ; t hey do not wi den i t ) . They of f er
onl y a speedy met hod of enf or cement of t hose j udgment s t hat ar e enf or ceabl e .

Apossi bl e r eason f or t he nar r owness of t he r ul e coul d be t he bel i ef
t hat , i f t he r ul e wer e wi der , a cour t mi ght be r equi r ed t o enf or ce a
j udgment of a cour t t hat asser t ed a cl ai m t o j udi ci al j ur i sdi ct i on t hat t he
enf or ci ng cour t woul d r egar d as somehowi mpr oper . ( I t wi l l be i mpor t ant
t o be pr eci se about t he meani ng of t he wor d " i mpr oper " ; f or t he moment
we coul d r epl ace i t by sayi ng t hat t he j ur i sdi ct i on cl ai med i s t oo wi de on
some gr ound or unf ai r t o t he def endant ) . Some suppor t f or t hi s posi t i on i s
suppl i ed by hi st or y . The common l aw r ul e i s gener al l y r egar ded as havi ng

1 Schi bsy v . West enhol z ( 1870) , L . R. 6 Q. B . 155 . A f ul l l i st of t he cases i s f ound i n
J . G. McLeod, The Conf l i ct of Laws ( 1983) , Par t I V, Chap . 1 . 2 . A good r evi ew i s f ound
i n R. J . Shar pe, I nt er pr ovi nci al Pr oduct Li abi l i t y Li t i gat i on ( 1982) . Thi s paper wi l l not
at t empt t o cover t he l aw of ei t her j udi ci al j ur i sdi ct i on or enf or cement i n any det ai l . I t i s
suf f i ci ent f or my pur poses t o f ocus on t he pr i nci pal f eat ur es of t hose ar eas .

2 Emanuel v . Symon, [ l 908] . 1 K. B. 302 ( C. A . ) .

3 These ar e t he act s of t he common l aw pr ovi nces and t he or di nances of t he t er r i t or i es

based on t he r ecommendat i ons of t he Uni f or mLaw Conf er ence of Canada over many
year s . The act s ar e of t en cal l ed Reci pr ocal Enf or cement of Judgment s Act ( e . g . , R. S. O.
1980, c . 432) , but t her e i s no st andar d nomencl at ur e ( t he equi val ent l egi sl at i on i n Br i t i sh
Col umbi a i s nowt he Cour t Or der Enf or cement Act , R. S. B. C. 1979, c . 75, Par t 2) and t he
pr ovi si ons of al l t he act s ar e not ent i r el y uni f or m. The l ack of uni f or mi t y does not bear on
t he pr obl ems di scussed i n t hi s ar t i cl e . I t i s suf f i ci ent t o not i ce t hat under al l pr ovi nci al act s
or t er r i t or i al or di nances, i t i s a def ence t o t he summar y pr ocedur e pr ovi ded f or i n t he act s
t hat t he def endant t o t he pr oceedi ngs f or enf or cement of t he f or ei gn j udgment woul d have
a good def ence t o t he act i on on t he j udgment at common l aw; see, e . g . , R. S . O . 1980,
c . 432, ss . 3( g) . The model Act of The Uni f or m Law Conf er ence i s set out i n Shar pe, op .
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been l ai d down i n 1808 . 4 At t hat dat e t he Engl i sh cour t s had no power t o
ser ve a def endant beyond t he boundar i es of Engl and . I t f i nds some sup-
por t i n some much l at er Amer i can deci si ons t hat equat ed i nt er nat i onal
( i nt er st at e) j udi ci al j ur i sdi ct i on wi t h physi cal power ; onl y a st at e t hat had
physi cal power ( conf er r ed by ser vi ce i n t he j ur i sdi ct i on) coul d pr oper l y
t ake j udi ci al j ur i sdi ct i on i n any di sput es I f t he enf or ci ng cour t onl y t akes
j ur i sdi ct i on when i t has physi cal power over t he def endant i t coul d pl ausi -
bl y deny any wi der power t o any ot her cour t .

Thi s r eason, however , became har d t o accept af t er t he Engl i sh cour t s
acqui r ed i n 1852 t he power t o ser ve ex j u) ° i s . ' As t hat power has been
cont i nual l y expanded whi l e t he enf or cement r ul es r emai n unchanged, t he
di scr epancy bet ween t he power a pr ovi nce asser t s f or i t sel f and t hat whi ch
i t al l ows t o ot her s has become. even mor e mar ked and har der t o def end .
Thi s di scr epancy, i f we conf i ne our sel ves sol el y t o i nt er - pr ovi nci al cases,
suggest s a need f or some ki nd of common appr oach t o t he j ust i f i cat i on of
t he cl ai m made f or pr ovi nci al power and t he power conceded t o ot her
pr ovi nces, pr ovi nces t hat asser t an i dent i cal power t o t hat of t he enf or -
ci ng cour t . The absence of t he di scr epancy i n Amer i can l aw and t he
qual i f i ed Aust r al i an posi t i on i l l ust r at e t hat di f f er ent sol ut i ons ar e possi -
bl e . We wi l l begi n our exami nat i on of t he common l aw and al t er nat i ve
posi t i ons by expl or i ng f i r st t he r ul es of t he common l aw pr ovi nces of
Canada on j udi ci al j ur i sdi ct i on, and t hen consi der t he Amer i can and
Aust r al i an posi t i ons .

A. Judi ci al Jur i sdi ct i on

( 1) The Canadi an Law

At common l aw i t was conceded ( and f ol l owed l ogi cal l y) t hat a
j udgment of a cour t t hat had physi cal power over a def endant woul d be
enf or ced i n anot her pr ovi nce . ' The pr obl em of i nt er - pr ovi nci al enf or ce
ment onl y ar ose when t he def endant was ser ved ex j ur i s, t hat i s beyond
t he j ur i sdi ct i on of t he cour t whose j udgment had come f or enf or cement .

ci t . , f oot not e 1, p . 139 . S. 2( 6) ( g) of t hat Act i s r epr oduced i n al l t he act s of t he common
l aw pr ovi nces . The speci al posi t i on of Quebec wi l l be consi der ed l at er .

4 Buchanan v . Rucker ( 1808) , 9 East . 192, 103 E. R . 546 ( K. B . ) .

5 E. g . . Pennoyer v . Nef f , 95 U. S . 714, 24 L. Ed . 565 ( 1877) . The Engl i sh posi t i on i s
expr essed i n Si r dar Gur dyal Si ngh v. Raj ah of Far i dkot e, [ 18941 A. C. 670 ( P . C. ) .

6 Common Law Pr ocedur e Act ( 1852) . 15, & 16 Vi et . c . 76, s . 18 . The devel opment
of t hi s power i s f ound i n Shar pe, op . ci t . , f oot not e 1, pp . 2 et seq .

7 See aut hor i t i es ci t ed supr a, f oot not es 1 and 2 . Agai n, t he speci al pr obl ems of
cor por at i ons ar e i gnor ed f or t he pur poses of t hi s paper .
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The r ul es r egar di ng ser vi ce of a wr i t of summons ( or not i ce t her eof )
out of t he j ur i sdi ct i on ar e based on t he r ul es of cour t of t he var i ous
pr ovi nces . ' These r ul es ar e, i n t ur n, based on pr ovi nci al l egi sl at i on . 9
When t he ) Engl i sh cour t s wer e f i r st gi ven t hi s power , or per haps mor e
accur at el y, when pl ai nt i f f s wer e f i r st gi ven t hi s power , i t was t r eat ed ver y
caut i ousl y . 10 The power was seen as a pot ent i al t hr eat t o t he sover ei gnt y
of t he st at e wher e t he i ndi vi dual was when ser ved wi t h t he Engl i sh
not i ce of t he wr i t . Thi s f ear was, pr esumabl y, par t of t he j ust i f i cat i on f or
t he r equi r ement t hat t he pl ai nt i f f seek l eave bef or e ser vi ng t he def endant
out si de t he t er r i t or i al boundar i es of t he cour t . The cour t s' ear l y t r eat ment
of t he pl ai nt i f f ' s power was based on i deas of i nt er nat i onal l aw and of
t he r i ght s of sover ei gn st at es . The Engl i sh at t i t ude was car r i ed i nt o t he
Canadi an cour t s' appr oach t o t he same pr obl em, even t hough some pause
mi ght have been made bef or e i nt er nat i onal at t i t udes t o sover ei gnt y wer e
appl i ed t o t he const i t uent par t s of a f eder at i on . I do not pr opose t o debat e
her e t he i ssue of pr ovi nci al sover ei gnt y . I onl y want t o poi nt out t hat i t
need not have been accept ed as si mpl y t oo obvi ous f or ar gument t hat
anot her pr ovi nce i s no di f f er ent f r om a f or ei gn st at e . As wi l l be seen
shor t l y, t he Amer i cans had t o gr appl e wi t h t he si mi l ar pr obl emof st at e
sover ei gnt y . Echoes of t he Engl i sh ni net eent h cent ur y, posi t i on on t he
car e r equi r ed bef or e t he pl ai nt i f f ' s r i ght t o ser ve ex j ur i s shoul d be per mi t -
t ed can be f ound i n Canadi an cour t s as l at e as 1979 . 11 Vi ews t hat expr ess
a ver y di f f er ent at t i t ude t o t he exer ci se of t he power i n i nt er - pr ovi nci al
mat t er s have al so been expr essed, " but t hese vi ews have not been f ul l y
car r i ed i nt o ei t her t he t ext s or t he cases .

The r ul es of t he Canadi an common l aw j ur i sdi ct i ons f al l i nt o f our
cat egor i es : r ul es t hat per mi t t he pl ai nt i f f t o ser ve ex j ur i s, wi t hout l eave,
i n any case wher e t he def endant can be ser ved i n Nor t h Amer i ca ( not e
t hat t hi s power i s not conf i ned t o ser vi ce wi t hi n Canada) , " r ul es t hat
r equi r e t he pl ai nt i f f ' s cl ai mt o be f i t t ed i nt o one of t he set of cat egor i es or
" pi geon- hol es" i n whi ch ser vi ce ex j ur i s i s per mi t t ed and whi ch r equi r e

8 See Shar pe, op . ci t . , f oot not e 1, Appendi x, wher e t he I Rul es of Cour t of t he

Canadi an Pr ovi nces ar e set out .

9 E. g . , The Judi cat ur e Act , R. S . O. 1980, c . 223, s . 116 . Al l ot her pr ovi nces have
si mi l ar l egi sl at i on .

1° See Shar pe, op . ci t . , f oot not e 1, f or a sur vey of t hi s t r eat ment .

~~ See, e . g . , Si ngh v . Howden Pet r ol eum Lt d . ( 1979) , 100 D. L . R. ( 3d) 121, 22 O. R.

( 2d) 588 ( Out . C. A. ) .
i z

JannockCor p . Lt d . v . R. T . Tambl y n &Par t ner s Lt d . ( 1975) , 58- D. L . R. ( 3d) 678,

8 O. R. ( 2d) 622 ( Out . C. A. ) .

13 The Pr ovi nces i n t hi s gr oup ar e Nova Scot i a and Pr i nce Edwar d I sl and . Shar pe,

op . ci t , , f oot not e 1 ment i ons t hat Newf oundl and may j oi n i t . ( The r ef er ences t o al l t he
pr ovi nci al r ul es may be f ound i n Shar pe) .
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l eave, 14 r ul es t hat ar e si mi l ar but wher e no l eave i s r equi r ed, " and r ul es
t hat of f er t he same pi geon- hol e appr oach but per mi t ser vi ce ex j ur i s wi t h
l eave i n any case t hat does not f i t i nt o ei t her one of t he pr escr i bed
cat egor i es . 16

Some cour t s asser t an i nher ent power t o cont r ol t he exer ci se of t he
r i ght t o ser ve ex j ur i s, t ' ot her s deny t hat t hey possess t hi s power . " Al l
cour t s woul d, however , asser t an i nher ent power t o pr event an abuse of
t hei r pr ocesses . t 9 The power t o pr event an abuse of t he cour t ' s pr ocess i s
somet i mes r ef er r ed t o as t he power t o pr event an act i on bei ng br ought i n
an i nconveni ent f or um. ' - ° Si nce t he r i ght t o ser ve a def endant ex j ur i s i s
one t hat gener al l y can nowbe cl ai med by a pl ai nt i f f wi t hout t he need t o
obt ai n l eave, t he onus i s on t he def endant t o convi nce t he cour t t hat t he
ser vi ce shoul d be set asi de, ei t her because t he r ul es do not per mi t i t i n t he
par t i cul ar case, or because t o al l ow t he act i on t o pr oceed woul d be an
abuse of t he cour t ' s pr ocess . " No ver y cl ear cr i t er i on has been est abl i s-

Al ber t a, New Br unswi ck and Newf oundl and .
15 Ont ar i o . The new r ul es t hat came i nt o f or ce i n 1985 put Ont ar i o i nt o t he next

cat egor y, i 4z . pi geon- hol e and cat ch- al l pr ovi si on exer ci sabl e wi t h l eave .
16 Br i t i sh Col umbi a, Mani t oba and Saskat chewan .

17 See, e . g . , Si ngh v . Howden Pet r ol eum, supr a, f oot not e 11 ; Pet er sen v . Ab Bahco
Vent i l at i on ( 1979) , 107 D. L . R. ( 3d) 49, 17 B. C. L . R. 335 ( B . C. S . C. ) .

18 See, e. g . Sel an v . Neur neyer ( 1959) , 29 W. W. R. 542, af f ' d sub. nom. Bel an v .
Neut neyer ( 1960) , 33 W. W. R. 48 ( Man . C. A. ) ; Benedi ct v . Aut uof er mo ( l 975) , 60
D. L . R. ( 3d) 469 ( N. S . S . C) .

19 G. D. Wat son, M. McGowan, Ont ar i o Supr eme and Di st r i ct Cour t Pr act i ce ( 1984) ,
r ef er r i ng t o Rul e 21 . 01( 3) ( d) ; Ear l Put nar n Or gani zat i on Lt d. v . Macdonal d ( 1978) . 91
D. L . R. ( 3d) 714, 21 O. R. 815 ( Ont . C. A. ) . E. Edi nger , Di scr et i on i n t he Assumpt i on and
Exer ci se of Jur i sdi ct i on i n Br i t i sh Col umbi a ( 1982) , 16 U. B. C. Law Rev . 1, dr aws a
di st i nct i on bet ween t he power t o cont r ol ser vi ce ex j ur i s and t he power t o cont r ol an act i on
i n whi ch t he def endant has been ser ved i n t he j ur i sdi ct i on of t he cour t , t he f or mer power
bei ng f ar br oader t han t he l at t er . She obser ves at p . 14 :

[ E] ven t hough cour t s i n Br i t i sh Col umbi a and Ont ar i o, at l east , ar e f r ee t o appl y t he
l eave t o ser vel f or con conveni ens st andar d of di scr et i on af t er ser vi ce ex j ut - i s as of
r i ght i t does not f ol l ow t hat t he i nher ent power t o cont r ol t hei r own pr ocess i s
i r r el evant i n such si t uat i ons . That power t o pr event abuse of pr ocess may pr ove
usef ul as an adj unct t o t he f or umconveni ens t est t o cont r ol t he dr ead spect r e of f or um
shoppi ng .

` ° See Mor eno v. Nonvi ch Uni on Fi r e I nsur ance Soci eh, Lt d . ( 1970) , 16 D. L . R. ( 3d)
247, [ 1971] 1 O. R. 625 ( Ont . C. A. ) and ot her cases ci t ed i n Wat son & McGowan, op .
ci t . , f oot not e 19, p . 234 . The Engl i sh cour t s di sl i ke t he phr ase " f or um conveni ens" but
use i nst ead t he phr ase " nat ur al f or um" : MacShannon v, Rock- war e Gl ass Lt d . , [ 1978]
A. C. 795 . [ 1978] 1 Al l E. R. 625 ( H. L . ) . The t er ms woul d appear t o be subst ant i al l y
i nt er changeabl e i n ef f ect .

21 See cases r ef er r ed t o i n f oot not e 20, . supr a . Ther e i s an i ssue of onus . Must t he
def endant show t hat t he act i on i s f r i vol ous and vexat i ous or mer el y br ought i n an i nconve-



19951

	

Feder al i sm and The Conf l i ct of Laws

	

277

hed f or what woul d be consi der ed an abuse of pr ocess, t hough a l i st of
f act or s t hat woul d nor mal l y be consi der ed r el evant can be pr oduced . "

( 2) The Amer i can Law

The Amer i can posi t i on r egar di ng t he exer ci se of a st at e' s " l ong-
ar m" j ur i sdi ct i on i s t hat such power i s r est r i ct ed by t he " due pr ocess"
cl ause of t he Four t eent h Amendment . For many year s t he l eadi ng case
i n t he ar ea was t he deci si on of t he Supr eme Cour t of t he Uni t ed St at es i n
I nt er nat i onal Shoe Co . v . St at e of Washi ngt on . 24 I nt er nat i onal Shoe i n-
vol ved a Del awar e cor por at i on and i t s l i abi l i t y t o pay st at e unempl oyment
compensat i on l evi es i n Washi ngt on st at e . The cor por at i on di d busi ness
( t hr ough sal esmen, t hough i t had no pl ace of busi ness) i n Washi ngt on .
The cor por at i on had not been made l i abl e by a j udgment of a cour t .
Not i ce of assessment under t he Washi ngt on Act had been ser ved on an
agent of t he cor por at i on i n Washi ngt on and had been mai l ed t o t he cor po-
r at i on' s head of f i ce i n Mi ssour i . The t wo quest i ons t hat t he Supr eme
Cour t addr essed wer e : ( 1) whet her t he cor por at i on had, by i t s act i vi t i es i n
Washi ngt on, r ender ed i t sel f amenabl e t o pr oceedi ngs i n t he cour t s of t hat
st at e t o r ecover t he l evy, and ( 2) whet her t he st at e coul d exact t he l evy .
The f i r st quest i on i s t he i mpor t ant one bot h f or t he coui - -- i nd f or us . I t was
assumed t hat t he quest i on t hat t he cour t had t o answer was t he const i t ut i o-
nal i t y ( under t he Four t eent h Amendment ) of Washi ngt on' s asser t i on of i n
per sonamj ur i sdi ct i on over t he cor por at i on .

The Supr eme Cour t deci ded t hat I nt er nat i onal Shoe was subj ect t o
t he Washi ngt on t ax . I n so doi ng i t dest r oyed t he i dea usual l y associ at ed
wi t h t he deci si on i n I ' ennoyer v . 1Vef f25 t hat t he onl y pr oper basi s f or
j udi ci al j ur i sdi ct i on was physi cal power . Once t he not i on of physi cal
power as . t he onl y basi s f or j ur i sdi ct i on was r ej ect ed, t he cour t ( and
Amer i can cour t s ever si nce) f aced t wo separ at e, and at t i mes compet i ng
st andar ds t o det er mi ne appr opr i at eness of a st at e' s asser t i on of j udi ci al
j ur i sdi ct i on . The f i r st i s based on t he i dea of f ai r ness t o t he def endant , or
possi bl y t he need f or bal anci ng f ai r ness t o t he def endant wi t h t he need f or

ni ent f or um? The t est now i s t endi ng t owar ds t he l at t er one: Wat son, McGowan, op . ci t . ,
f oot not e 19, p. 234 . The i ssue of onus i s di scussed i n Edi nger , l oc . ci t . , f oot not e 19 .

22 Edi nger , i bi d. , at p . 33 .
Zs The Amendment r eads i n par t :

. . . nor shal l any st at e depr i ve any per son of l i f e, l i ber t y, or pr oper t y, wi t hout due
pr ocess of l aw . . .
24 326 U. S. 310, 66 S . Ct . 154, 90 L. Ed . 95 ( 1945) . Thej udgment was del i ver ed by

St one C. J . The devel opment t hat l ed t o t hi s case and t he subsequent hi st or y of i t up t o
1977 ar e usef ul l y out l i ned i n M. T . Her t z, The Const i t ut i on and t he Conf l i ct of Laws :
Appr oaches i n Canadi an and Amer i can Law( 1977) , 27 U. T . L . J . 1 .

25 Supr a, f oot not e 5 .
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f ai r ness t o t he pl ai nt i f f . '- ' The second st andar d can be t er med one of
f eder al i sm. Bot h of t hese st andar ds ar e expr essed i n t he j udgment of
St one C. J . i n I nt er nat i onal Shoe .

The case may be sai d t o be deci ded on t he basi s t hat a st at e may t ake
j ur i sdi ct i on agai nst an absent def endant when, br oadl y speaki ng, i t woul d
be f ai r and r at i onal t o do so . The phr ase associ at ed wi t h I nt er nat i onal

Shoe i s t hat t o be j ust i f i ed i n asser t i ng i t s " l ong- ar m" j ur i sdi ct i on, t he
st at e or st at e cour t must have some " mi ni mumcont act s" wi t h t he def en-
dant . The cour t sai d : '

[ D] ue pr ocess r equi r es onl y t hat i n or der t o subj ect a def endant t o a j udgment i n
per sonam, i f he be not pr esent wi t hi n t he t er r i t or y of t he f or um, he have cer t ai n
mi ni mum cont act s wi t h i t such t hat t he mai nt enance of t he sui t does not of f end
` t r adi t i onal not i ons of f ai r pl ay and subst ant i al j ust i ce' .

The cour t went on t o consi der t he speci al consi der at i ons t hat appl y t o
a busi ness t hat i s subj ect t o " l ong- ar m" j ur i sdi ct i on . I t sai d : ` x

( T] o t he ext ent t hat a cor por at i on exer ci ses t he pr i vi l ege of conduct i ng act i vi t i es
wi t hi n a st at e, i t enj oys t he benef i t s and pr ot ect i on of t he l aws of t hat st at e . The
exer ci se of t hat pr i vi l ege may gi ve r i se t o obl i gat i ons, and, so f ar as t hose obl i ga-
t i ons ar i se out of or ar e connect ed wi t h t he act i vi t i es wi t hi n t he st at e, a pr ocedur e
whi ch r equi r es t he cor por at i on t o r espond t o a sui t br ought t o enf or ce t hem can, i n
most i nst ances har dl y be sai d t o be undue .

The r esul t of I nt er nat i onal Shoe was t hat a f ai r l y br oad basi s f or a
st at e " l ong- ar m" j ur i sdi ct i on was accept ed . I t suppor t ed bot h i l l per so-

nam j ur i sdi ct i on and what i s r ef er r ed t o as " quasi i l l r ei n" j ur i sdi ct i on,
j ur i sdi ct i on asser t ed agai nst a def endant ' s pr oper t y i n t he st at e ( t he amount
r ecover abl e bei ng l i mi t ed t o t he amount of t he pr oper t y i n t he st at e) , even
t hough t he def endant was not subj ect t o i n per sonam j ur si di ct i on .

I f , however , t he deci si on may be sai d t o be based on consi der at i ons
of f ai r ness t o t he def endant , St one C. J . al so r ai sed t he i ssue of f eder a-
l i sm. On t hi s he sai d : 29

Those demands [ of due pr ocess] may be met by such cont act s of t he cor por at i on
wi t h t he st at e of t he f or um as make i t r easonabl e, i n t he cont ext of our f eder al
syst em of gover nment , t o r equi r e t he cor por at i on t o def end a par t i cul ar sui t whi ch i s
br ought her e .

Unt i l r el at i vel y r ecent l y t he devel opment of t he I nt er nat i onal Shoe

t est was char act er i zed by a gener al emphasi s on t he f i r st of t hese st an-
dar ds . 3° Four r ecent cases of t he Supr eme Cour t ar e r egar ded by some as a

26 Thi s bal anci ng i s i mpl i ci t i n any t est t hat coul d be appl i ed .
27 Supr a, f oot not e 24, at pp . 316 ( U. S. ) , 158 ( S. Ct . ) .
2s

I bi d . , at pp . 319 ( U. S. ) , 160 ( S. Ct . ) .
29

I bi d . , at pp . 317 ( U. S. ) , 158 ( S. Ct . ) .

30
A. R. Kamp, Beyond Mi ni mumCont act s : The Supr eme Cour t ' s New Jur i sdi ct i on-

al Theor y ( 1980) , 15 Geor gi a L. Rev . 19, at pp . 19- 21 . G. B . Mani shi n, Feder al i sm, Due
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shi f t t o t he second st andar d ; 31 t hey at l east appear t o appl y t he f i r st
st andar d i n a nar r ow way . Kul ko v . -Super i or Cour t , a case i nvol vi ng
Cal i f or ni a' s r i ght t o t ake j ur i sdi ct i on i n a cust ody case, and Wor l d- Wi de
Vol kswagen v . Woodson, 33 a case of a pr oduct s l i abi l i t y cl ai m, nar r owed
t he t est of I nt er nat i onal Shoe by hol di ng t hat t he st at e concer ned had
i nadequat e cont act s i n t he ci r cumst ances of each case . ( Wor l d- Wi de Vol ks-
wagen i s of par t i cul ar r el evance f or t hi s paper and . wi l l be expl or ed l at er ) .
Shaf f er v . Hei t ner 34 r est r i ct ed t he quasi i n r emj ur i sdi ct i on by hol di ng
t hat t he mer e pr esence of t he def endant ' s pr oper t y i n t he st at e was not
suf f i ci ent f or " l ong- ar m" j ur i sdi ct i on ; t he " mi ni mumcont act s" r equi r ed
by t he I nt er nat i onal Shoe t est wer e necessar y . Rush v . Savchuk3$ hel d
t hat a di r ect r i ght of act i on agai nst an i nsur er doi ng busi nes i n t he st at e
coul d not be i nvoked when t her e woul d be i nsuf f i ci ent cont act s wi t h t he
aut omobi l e dr i ver ( who was t he nomi nal def endant ) t o suppor t an act i on
agai nst hi m, had t hi s cl ai mbeen pur sued .

I f over al l t he exact i mpor t of t hese cases i s not cl ear t he deci si on of
t he cour t i n Wor l d- Wi de Vol kswagen Cor p . seemed f ai r l y expl i ci t . The
case r egar ded t he concept of mi ni mumcont act s as per f or mi ng t wof unct i ons : 36

I t pr ot ect s t he def endant agai nst t he bur dens of l i t i gat i ng i n adi st ant or i nconveni ent
f or um. And i t act s t o ensur e t hat t he St at es t hr ough t hei r cour t s, do not r each out
beyond t he l i mi t s i mposed on t hem by t hei r st at us as coequal sover ei gns i n a f eder al
syst em.

Her e we have an expr ess st at ement of t he t wo st andar ds as par t of t he
expl i cat i on of t he ef f ect of t he Four t eent h Amendment and t he r equi r e-
ment of due pr ocess . What i s seen as evi dence of t he shi f t I have ment i o-
ned i s t he addi t i on of t he concer ns of st at e sover ei gnt y as a par t of t he t est
of st at e j ur i sdi ct i on . Thi s devel opment i s r egar ded as a consequence of
t he vi ew t hat t oo wi de an asser t i on of j ur i sdi ct i on by one st at e t hr eat ens
t he sover ei gnt y of ot her st at es, and so t he sover ei gnt y of each must be
cont r ol l ed i n t he i nt er est s of al l . 37

To some ext ent t hi s emphasi s on st at e sover ei gnt y i s a r et ur n t o t he
nar r ower j ur i sdi ct i onal basi s of t he deci si on i n Pennoyer v . Nef f 3s as

Pr ocess, and Mi ni mumCont act s : Wor l d- Wi de Vol kswagen Cor p v . Woodson ( 1980) , 80
Col . L. Rev . 1341 ; B. Posnak, AUni f or mAppr oach t o Judi ci al Jur i sdi ct i on Af t er Wor l d
- Wi de and t he Abol i t i on of t he " Got cha Theor y" ( 1981) , 30 Emor y L. Jour nal 729 .

31 Kamp, i bi d . Not al l comment at or s agr ee t hat such a shi f t woul d be a good t hi ng ;
see vi ews expr essed i n t he ar t i cl es ci t ed i n f oot not e 30 .

32 436 U. S. 84, 98 S. Ct . 1690, 56 L. Ed . 2d 132 ( 1978) . .

36 Supr a, f oot not e 33, at pp . 292 ( U. S . ) , 564- ( S . Ct . ) , 498 ( L . Ed. ) .
37 Kamp, l oc . ci t . , f oot not e 30, at p . 37 .
38 Supr a, f oot not e 5 . Mar shal l J . i n Shaf f er v . Hei t ner , supr a, f oot not e 34, pr ovi des

33 444 U. S . 286, 100 S. Ct . 559, 62 L. Ed . 2d 490 ( 1980) .

34 433 U. S . 186, 97 S . Ct . 2569, 53 L. Ed . 2d 683 ( 1977) .
35 444 U. S . 320, 100 S. Ct . 571, 62 L. Ed . 2d 516 ( 1980) .
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opposed t o t he mor e l i ber al t est of I nt er nat i onal Shoe . I t may, however ,
be doubt ed t hat , as has been sai d, t he deci si on i n Wor l d- Wi de Vol ksl va-

gen has cr eat ed " a pl ai nt i f f ' s hel l and a def endant ' s par adi se' 39 f or t he
l aw sel dom goes so f ar i n ei t her di r ect i on, and t her e i s l i t t l e suppor t f or
such an ext r eme vi ew i n t he 1982 deci si on of t he cour t i n I nsur ance

Cor por at i on of I r el and Lt d . v . Compagni e des Bi t axi t es de Gui née ( CBG) . 4°

That case suggest s Amer i can cour t s may i n f act be movi ng sl i ght l y away
f r om t he dual t est of Wor l d- Wi de Vol kswagen . CBG ar ose out of an
exer ci se by a f eder al cour t of i t s power t o compel di scl osur e of docu-
ment s . The def endant s had been or der ed t o pr oduce evi dence t hat woul d
di scl ose whet her t he cour t had i n per sonam j ur i sdi ct i on or not . They
f ai l ed t o pr oduce t he document s, and t he j udge had t hen det er mi ned t hat
t he cour t had j ur i sdi ct i on on t he gr ound t hat t he f ai l ur e t o compl y wi t h t he
or der f or pr oduct i on j ust i f i ed t he cour t i n t aki ng t he f act s al l eged by t he
pl ai nt i f f as est abl i shed . The maj or i t y of t he Supr eme Cour t , i n aj udgment
by Whi t e J . , hel d t hat t he j udge had not vi ol at ed t he r est r i ct i ons on st at e
l ong- ar m j ur i sdi ct i on by so doi ng . I t i s not cl ear f r om t he j udgment
whet her t he def endant s coul d be t aken, on t he par t i cul ar f act s of t he case,
t o have submi t t ed t o t he f eder al cour t ' s deci si on on t he j ur i sdi ct i onal
i ssue, and t o have wai ved, t her ef or e, t hei r r i ght t o i nvoke t hei r " due
pr ocess" pr ot ect i on, or whet her t he f eder al r ul es per mi t t ed t he cour t t o
dr aw an adver se i nf er ence f r omt he def endant s' f ai l ur e t o compl y wi t h t he
or der f or pr oduct i on, and t hat t hi s ef f ect of t he r ul es was per mi ssi bl e
under t he Four t eent h Amendment . Powel l J . , i n a concur r i ng j udgment ,
not ed wi t h r espect t o t he maj or i t y j udgment : 4l

By f i ndi ng t hat t he est abl i shment of mi ni mumcont act s i s not a pr er equi si t e t o t he
exer ci se of j ur i sdi ct i on t o i mpose sanct i ons under . . . [ t he Feder al Rul es of Ci vi l
Pr ocedur e] , t he Cour t may be under st ood as f i ndi ng t hat " mi ni mumcont act s" no
l onger i s a const i t ut i onal r equi r ement f or t he exer ci se by a st at e cour t of per sonal
j ur i sdi ct i on over an unconsent i ng def endant . Whenever t he Cour t ' s not i ons of f ai r -
ness ar e not of f ended, j ur i sdi ct i on appar ent l y may be uphel d .

Whi t e J . ( who wr ot e t he j udgment i n Wor l d- Wi de Vol kswagen) i n a
f oot not e t o t he maj or i t y j udgment deni es t hat t he j udgment had t he ef f ect
al l eged by Powel l J . , and r ef er s speci f i cal l y t o t he quot at i on f r om Wor l d-
Wi de Vol kswagen set out ear l i er . Whi t e J . however , says t hi s : 4Z

a usef ul summar y of t he basi s f or t he deci si on i n Pennoyer v . Nef f , supr a, f oot not e 5 and
t he consequences of i t .

39 Kamp, l oc . ci t . , f oot not e 30, at p . 53 . The nar r ower t est may have been f or eshad-
owed by such cases as Hanson v . Denckl a, 357 U. S . 235, 78 S. Ct . 1228, 2 L. Ed . 2d
1283 ( 1958) .

4 456 U. S . 694, 102 S. Ct . 2099, 72 L. Ed . 492 ( 1982) . The case concer ned t he
j ur i sdi ct i on of t he Feder al Cour t , but not hi ng t ur ns on t hat f act . I t i s admi t t ed t hat t he i n
per sonamj ur i sdi ct i on ( as opposed t o t he subj ect - mat t er j ur i sdi ct i on) of t he Feder al Cour t
i s det er mi ned by St at e l aw and subj ect , t her ef or e, t o t he Four t eent h Amendment .

41 i bi d . , at pp . 713- 714 ( U . S . ) , 2110 ( S . Ct . ) , 508 ( L . Ed . ) .
42 I bi d . , at pp . 702 ( U. S. ) , 2104- 2105, n. 10 ( S. Ct . ) , 501 ( L . Ed . ) .
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The r est r i ct i on on st at e sover ei gn power descr i bed i n Wor l d- Wi de Vol kswagen

Cor p . , however , must be seen as ul t i mat el y a f unct i on of t he i ndi vi dual l i ber t y

i nt er est pr eser ved by t he Due Pr ocess Cl ause . That cl ause i s t he onl y sour ce of t he

per sonal j ur i sdi ct i on r equi r ement and t he cl ause i t sel f makes no ment i on of f eder a-

l i sm concer ns . Fur t her mor e, i f t he f eder al i sm concept oper at ed as an i ndependent

r est r i ct i on on t he sover ei gn power of t he cour t , i t woul d not be possi bl e t o wai ve t he

per sonal j ur i sdi ct i on r equi r ement : I ndi vi dual act i ons cannot change t he power s of

sover ei gnt y, al t hough t he i ndi vi dual can subj ect hi msel f t o power s f r om whi ch he

may ot her wi se be pr ot ect ed .

Af t er CBGi t i s not cl ear whet her t he sover ei gnt y i ssue, r ef er r ed t o
by St one C. J . i n I nt er nat i onal Shoe and uphel d by t he cour t as r ecent l y as
1980 i n Wor l d- Wi de Vol kswagen, r emai ns an i ndependent cr i t er i on i n
t he Amer i can l aw of j udi ci al ur i sdi ct i on . I t seems i nevi t abl e t hat t her e
wi l l be aspect s of bot h f ai r ness- and f eder al i sm i n any quest i on of j udi ci al
j ur i sdi ct i on, and t hat t hi s st at ement wi l l r emai n t r ue r egar dl ess of t he
appar ent excl usi ve f ocus on i ssues of f ai r ness or on t he quest i on, . " Whi ch
i s t he best f or um t o adj udi cat e t he ent i r e l awsui t " ?43 t hat i s al l eged t o be
t he t r ue ( or desi r abl e) l egacy of I nt er nat i onal Shoe . The cour t s have al ways
been concer ned about a second quest i on : " What i s t he r el at i onshi p bet -
ween t hi s par t i cul ar def endant and t he f or um?" I t i s unl i kel y t hat t he
t ensi on bet ween t he t wo st andar ds wi l l ever be f i nal l y r esol ved . Many
cases wi l l be f ai r l y cl ear l y deci ded on t he f ai r ness gr ound, ot her s wi l l be
much mor e di f f i cul t . I n t hese l at t er cases, t he cour t s wi l l have t o bal ance
t he f ocus on f ai r ness, wi t h i t s i mpl i ci t compar i son bet ween f ai r ness ( or
unf ai r ness) t o bot h pl ai nt i f f and def endant , agai nst t he f ocus on f eder a-
l i sm, or on t he need t o r equi r e one j ur i sdi ct i on t o behave r esponsi bl y i n
t he cont ext of a f eder al syst em. 44

( 3) The Aust r al i an Law

The common l aw r ul es i n Aust r al i a ar e much t he same as i n Canada .
These r ul es ar e t he r ul es of pr ocedur e of t he sever al st at es . They ar e
pr i nci pal l y r el evant f or ser vi ce beyond Aust r al i a . The Commonweal t h
Par l i ament , under power conf er r ed by sect i on 51( xxi v) of t he Const i t u-
t i on, 45 enact ed i n 1901 t he Ser vi ce and Execut i on of Pr ocess Act , 1901 . 46

43
Kamp, l oc. ci t . , f oot not e 30, at p . 41 .

I Two r ecent Supr eme Cour t deci si ons, Keet on v . Hust l er Magazi ne, 104 S . Ct .

1473 ( 1984) , and Cal der v . Jones, 104 S . Ct . 1482 ( 1984) may r epr esent a r et ur n t o a

mor e gener ous " l ong- ar m" power . I t i s however t he met hod of appr oach, not t he pr eci se

st at e of t he cur r ent l aw i n t he Uni t ed St at es, whi ch i s r el evant f or t hi s paper .

45
Commonweal t h of Aust r al i a Const i t ut i on Act , 1900, s . 51 :

The Par l i ament shal l , subj ect t o t hi s Const i t ut i on, have power t o make l aws f or t he

peace, or der , and good gover nment of t he Commonweal t h wi t h r espect t o :

( xxi v . ) The ser vi ce and execut i on t hr oughout t he Commonweal t h of t he ci vi l and
cr i mi nal pr ocess and t he j udgment s of t he cour t s of t he St at es .

46 Now Ser vi ce and Execut i on of Pr ocess Act , 1901- 1973 .



282

Thi s Act i s r est r i ct ed t o t he ser vi ce wi t hi n Aust r al i a of t he pr ocess of t he
cour t s of one st at e on a per son r esi dent i n anot her st at e . Unl i ke t he St at e
r ul es, l eave t o ser ve ex j ur i s i s not r equi r ed under t he Act . Sect i on 1 I of
t he Act has f i ve maj or pr ovi si ons t hat per mi t ser vi ce beyond t he bor der s
of a st at e . The Act appl i es when ( 1) t he subj ect mat t er of t he sui t i s l and i n
t he st at e. , ( 2) a cont r act was made or br eached i n t he st at e, ( 3) an act ( e . g . ,
a t or t ) was done i n t he st at e, ( 4) " at t he t i me when t he l i abi l i t y sought t o
be enf or ced agai nst t he def endant ar ose, he was wi t hi n t hat st at e" , or ( 5)
a mat r i moni al cause has been begun when t he def endant ' s domi ci l e i s i n
t he st at e, or t he pr oceedi ngs ar e br ought under t he f eder al Mat r i moni al
Causes Act . " The pr ovi si ons of sect i on 11 par al l el some of t he pi geon-
hol es f ound i n t he Canadi an r ul es . The Act has been hel d t o pr eser ve t he
power of a cour t t o cont r ol a pl ai nt i f f ' s r i ght i n cases of i nconveni ence t o
def endant s . 48 I n some r espect s t he power gi ven by t he Act i s nar r ower
t han t hat asser t ed by Canadi an cour t s . Thus i t has been hel d t hat mer el y
suf f er i ng damage i n t he j ur i sdi ct i on does not , by i t sel f , j ust i f y t he t aki ng
of j ur i sdi ct i on under t he Act . 49

The exi st ence of f eder al l egi sl at i on pr ecl udes any chal l enge wi t hi n
Aust r al i a t o t he exer ci se of l ong- ar m j ur i sdi ct i on by t he st at es, at l east
when t hat j ur i sdi ct i on i s asser t ed under t he Act . The Act i s not so wi de
t hat i t i s l i kel y t hat t her e coul d be ext ensi ve i nconsi st enci es wi t h t he
I nt er nat i onal Shoe t est . As r egar ds t he t hi r d head, t he t or t pr ovi si ons, t he
l i mi t at i on i mposed, vi z . t hat t he mer e suf f er i ng of har mi n t he j ur i sdi ct i on
i s i nsuf f i ci ent , wi l l be l i kel y t o r ul e out one of t he mor e obj ect i onabl e
f eat ur es of t he Canadi an r ul es . 50 The cont r act s head, especi al l y as r egar ds
cont r act s " made" i n t he st at e, coul d per mi t t he exer ci se of a ver y t echni -
cal and pot ent i al l y obj ect i onabl e power . " Ther e does not appear t o be any

47 Mat r i moni al Causes Act , 1959- 1973 .
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4$ P. E. Nygh, Conf l i ct of Laws i n Aust r al i a ( 3r d ed . , 1976) , p . 30, r ef er r i ng t o
Ear t hwor ks and Quar r i es Lt d . v . F. T . East ment and Sons Pn , . Lt d . , ( 19661 V. R. 24
( S . C . ) .

49 Nygh, i bi d . , at p . 35 ; Wi l son El ect r i c Tr ansf or mer Co . Pt v . Lt d . v . El ect r i ci t y
Commi ssi on of NewSout h Wal es . [ 1968] V. R. 330 ( S. C. ) .

$° Lui nmus Co . Canada Lt d. v . I nt er nat i onal Al l oys I nc . ( 1977) , 80 D. L . R. ( 3d)
278, 17 O. R. ( 2d) 322 ( Ont . H. C . ) ; Skr r ot or s Lt d. v . Car r i èr e Techni cal I ndust r i es Lt d .
( 1979) , 102 D. L . R . ( 3d) 323, 26 O. R. ( 2d) 207 ( Ont . H. C. ) ; Vi l e v . Von Wendi ( 1979) ,
103 D. L . R . ( 3d) 356, 26 O. R . ( 2d) 513 ( Ont . C. A. ) .

si The power i s t echni cal i n t he sense t hat t he cour t s make t he deci si on on t he pl ace
wher e a cont r act i s " made" by t he appl i cat i on of t he t r adi t i onal r ul es of of f er and
accept ance wi t hout r egar d t o what t he par t i es mi ght have expect ed, or t o any consi der
at i on of f ai r ness ; see, e . g . , Ent or es Lt d . v . Mi l es Far East Cor p . , [ 195512 Q. B . 327,
[ 195512 Al l E. R. 493 ( C. A. ) ; Br i nki bon Lt d . v . St ahag St ahl and St ahl war enhandel s-
gesel l sehaf t m. b . H. , ( 1983] 2 A. C. 34, [ 1982] 1 Al l E. R. 293 ( H . L . ) .
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case expl or i ng t he scope of t he f our t h head : i t has been suggest ed t hat i t
appl i es t o t he enf or cement of f or ei gn j udgment s .

52

A f ur t her f eat ur e of t he Aust r al i an l aw i s t he exi st ence of an or i gi nal

j ur i sdi ct i on i n t he Hi gh Cour t i n al l mat t er s " bet ween r esi dent s of di f f e-

r ent st at es" . 53
Thi s power i s not t he same as t hat exer ci sed by t he Feder al

Cour t i n Canada i n t hat t he j ur i sdi ct i on i s nat i onal as opposed t o l ocal . "

As we have seen f r om t he deci si on i n CBG, t he f eder al cour t s i n t he

Uni t ed St at es ar e l i mi t ed by st at e l ong- ar mj ur i sdi ct i on . The j ur i sdi ct i on

of t he Hi gh Cour t under t hi s head r emai ns l ar gel y undevel oped .
55

Fr om a Nor t h Amer i can, or even a Canadi an per spect i ve, t he Aus-

t r al i an si t uat i on r egar di ng j udi ci al j ur i sdi ct i on i s cur i ous . On t he one

hand, t her e i s bot h a f eder al st at ut e wi t h t he pot ent i al t o r emove al l t he

pr obl ems encount er ed i n t he Amer i can and Canadi an cont ext s, and or i gi -

nal j ur i sdi ct i on i n a nat i onal cour t , whi l e, on t he ot her , t her e ar e compar a-

t i vel y f ew cases and ver y l i t t l e anal ysi s of t he i ssues i n t he t er ms used i n

t hi s ar t i cl e . 56 As we shal l see, t he Aust r al i an si t uat i on i n r egar d t o t he

enf or cement of f or ei gn ( i nt er st at e) j udgment s i s equal l y cur i ous and un-

devel oped . I t wi l l be mor e usef ul t o compar e t he Amer i can and Canadi an

posi t i ons si nce nei t her has ( at l east so f ar as we ar e . concer ned) f eder al

l egi sl at i on deal i ng wi t h t he i ssue of ser vi ce ex j ur i s .

B. Enf or cement of For ei gn Judgment s

( 1) The Canadi an Law

We can bet t er under st and t he pr obl emof t he t aki ng of j ur i sdi ct i on by

exami ni ng t he opposi t e pr obl em: t he i ssue of t he enf or cement of f or ei gn

j udgment s . The common l aw r ul es r egar di ng t he necessi t y of per sonal

52 Nygh, op . ci t . , f oot not e 48, p . 52 ; E. I . Sykes, , M. C. Pr yl es, Aust r al i an . Pr i vat e
I nt er nat i onal Law ( 1979) , p . 40, not e 67 .

53 Commonweal t h of Aust r al i a Const i t ut i on Act , 1900, s . 75( i v) .
54 Feder al Cour t Act , R. S. C. 1970 ( 2nd Supp . ) , c . 10 .
55 The exi st ence of s . 75( i v) i s st r ongl y cr i t i ci zed by Zel man Cowen, Bi l at er al St udi es

i n Pr i vat e I nt er nat i onal Law, No . 8, Amer i can- Aust r al i an Pr i vat e I nt er nat i onal Law ( New
Yor k, Par ker School of . For ei gn and Compar at i ve Law, Col umbi a Uni ver si t y, 1957) pp .
15- 16 . See al so, Aust r ai an Temper ance and Gener al Mut ual Li f e Assur ance Soci et y Lt d.
v . Howe ( 1922) , 31 C. L . R. 290 ( H. C. Aust . ) and Cox v . Jour neaux ( 1934) , 52 C. L . R.
282 ( H. C. Aust . ) . Cowen quot es Hi ggi ns J . i n t he f or mer case, wher e at p . 330, he st at es :
" we mi ght t hi nk t hat t he j ur i sdi ct i on gi ven i n mat t er s ` bet ween r esi dent s of di f f er ent
st at es' i s a pi ece of pedant i c i mi t at i on of t he Const i t ut i on of t he Uni t ed St at es, and absur d
i n t he ci r cumst ances of Aust r al i a, wi t h i t s St at e Cour t s, of hi gh char act er and i mpar t i al i t y" .

56 Cowen, i bi d . , at p . 17 r ef er s t o t he pr edomi nant i nf l uence of Engl i sh l aw. Engl and
i s a uni t ar y st at e and t he House of Lor ds has never r ef er r ed t o any ki nd of f ai r ness or
" const i t ut i onal " l i mi t on Engl i sh cour t s ( i n spi t e of t he pr esence i n t he Uni t ed Ki ngdom
of Scot l and) i n t he t er ms used i n t he Uni t ed St at es .
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ser vi ce i n t he j ur i sdi ct i on of t he r ender i ng cour t as a basi s f or enf or cement
out si de t he j ur i sdi ct i on ar e so wel l est abl i shed t hat t her e ar e f ew r ecent
cases deal i ng wi t h t hat i ssue . 57 As a pr act i cal mat t er , t he mor e di f f i cul t
pr obl em cent r es on t he i ssue of submi ssi on . Most of t he r ecent cases have
deal t wi t h t he quest i on whet her t he def endant submi t t ed or not . " The
si mpl e pr oposi t i on t hat a def endant who submi t s i s bound by t he r esul t i ng
j udgment appear s t o be easi l y j ust i f i abl e . Ther e ar e, however , di f f i cul t
i ssues t o be r esol ved . These di f f i cul t i es appear i f we exami ne t he com-
mon l aw r ul es mor e car ef ul l y . The t r adi t i onal vi ew of t he common l aw i n
t he Angl o- Canadi an t r adi t i on i s summed up i n t he f ol l owi ng st at ement :

[ T] he nar r ow r ecogni t i on and enf or cement r ul es . . . . mean t hat t her e i s l ess r eason
f or r est r ai nt i n assumi ng j ur i sdi ct i on over ext r apr ovi nci al def endant s . Because t he
i ssues of assumed j ur i sdi ct i on and enf or cement ar e det er mi ned i ndependent l y, and
because a j udgment agai nst a f or ei gn def endant wi l l not be enf or ced el sewher e i n
Canada unl ess he vol unt ar i l y submi t s t o t he j ur i sdi ct i on, t he pol i cy of f ai r ness t o
def endant s can l ar gel y be sat i sf i ed wi t hout undue concer n f or j ur i sdi ct i onal r es-
t r ai nt . I t may saf el y be assumed t hat a def endant wi l l onl y appear vol unt ar i l y t o
def end hi s conduct i n a f or ei gn j ur i sdi ct i on i f he has asset s i n t hat j ur i sdi ct i on . By
t he same t oken, t he exi st ence of asset s i n t he j ur i sdi ct i on may act as a r ough
i ndi cat i on t hat t he def endant ' s cont act and i nt er est i n t he j ur i sdi ct i on ar e suf f i ci ent l y
st r ong t o j ust i f y t he asser t i on of j ur i sdi ct i on over hi m. Ther e i s, t hen . ever y i ncen-
t i ve t o ext end t he scope of assumed j ur i sdi ct i on : t he pol i cy of pr ovi di ng pl ai nt i f f s
wi t h r eady access t o domest i c cour t s i s t her eby sat i sf i ed and t he pol i cy of act i ng
f ai r l y t o def endant s i s answer ed by t he r est r i ct i ve enf or cement r ul es t hemsel ves
- af t er al l , a def endant wi l l onl y appear and def end on t he mer i t s i f he has i nt er est s
wor t hy of pr ot ect i on wi t hi n t he r ender i ng j ur si di ct i on . 59

Thi s vi ew of j udi ci al j ur i sdi ct i on suggest s t hat we can be i ndi f f er ent
t o t he br eadt h of t he cl ai ms made f or i t because t he ver y r est r i ct ed r ecog-
ni t i on r ul es wi l l ensur e t hat onl y t hose def endant s who f al l i n a ver y
nar r ow cl ass wi l l be ef f ect i vel y subj ect t o a pr ovi nce' s pr ocess and j ur i s-

57 See, e. g . , McLeod, op . ci t . , f oot not e 1, p . 584, Rul e 174, f or a st at ement of t he
common l aw. Her t z, l oc . ci t . , f oot not e 4, at p . 33 r ef er s t o At t or ney Gener al of Ont ar i o v .
Scot t , [ 19561 S. C. R. 137, [ 19561 1 D. L . R. ( 2d) 433, a case wher e Rand J . st at ed t he
t r adi t i onal common l aw r ul e, as r ai si ng i ssues of ext r a- t er r i t or i al i t y ( i . e . Const i t ut i on Act ,
1867, s . 92( 13) i ssues) . Thi s poi nt has not been gener al l y accept ed . See al so, B. Laski n
( 1956) , 34 Can . Bar Rev . 215 . The scope of s . 92( 13) wi l l be consi der ed i t t f i r a, Par t 11,
Choi ce of Law.

58 Henr y v . Geopr osco I nt er nat i onal Lt d. , [ 1976] 1 Q. B . 726, [ 1975] 2 Al l E. R. 702
( C. A. ) -, Re McCai n Foods Lt d. ( 1979) , 103 D. L . R. ( 3d) 724, 26 O. R . ( 2d) 758 ( Ont .
C. A. ) ; Re At t or ney Gener al of B. C. and Becker ( 1978) , 87 D. L . R . ( 3d) 536 ( B. C. S. C. ) ;
Re Over seas Food I mpor t er s & Di st r i but or s Lt d . and Br andt ( 1981) , 126 D. L . R . ( 3d)
422, 27 B. C. L . R. 31 ( B . C. C . A. ) ; Al ber t a Li vest ock Tr anspl ant s Lt d . v . Pi ne Tr ee Ran-
cho Lt d . ( 1978) , 92 D. L . R. ( 3d) 478 ( Sask . Q. B. ) ; Dovenmuehl e I nc . v . Rocca Gr oup
Lt d. ( 1981) , 34 N. B. R. ( 2d) 444 ( N. B. C. A. ) , af f ' d 119821 2 S. C. R. 534, ( 1982) , 43
N. B . R. ( 2d) 359 .

59 Shar pe, op . ci t . , f oot not e 1, pp . 8- 9 . Pr of essor Shar pe i s not t o be r egar ded as
suppor t i ng t hi s vi ew: hi s st at ement of t he t r adi t i onal vi ew i s si mpl y a conveni ent ver si on
of i t .
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di ct i on . Thi s vi ew cr eat es t wo pr obl ems . Fi r st , i n accept i ng t hat submi s-
si on j ust i f i es enf or cement , i t i gnor es what ever l esson may l i e i n t he
Shaf f er v . Hei t ner 60 anal ysi s . Second, i t i gnor es t he f act t hat t her e may
be ver y good and def ensi bl e r easons f or t he asser t i on of a " l ong- ar m" i n
per sonam j ur i sdi ct i on, even when t he def endant has not submi t t ed .

The t r adi t i onal vi ewper mi t s a cour t ( subj ect al ways t o t hef or umnon
conveni ens di scr et i on) t o t ake j ur i sdi ct i on ( by ser vi ng ex j ur i s) and t o
sei ze t he def endant ' s pr oper t y even t hough t hat t aki ng may i nvol ve a
vi ol at i on of t he due pr ocess concer ns ar t i cul at ed i n Shaf f er v . Hei t ner .
Mar shal l J . , del i ver i ng t he j udgment of t he cour t i n t hat case, sai d : 61

The case f or appl yi ng t o j ur i sdi ct i on i n r emt he same t est of ` f ai r pl ay and subst an-
t i al j ust i ce' as gover ns asser t i on of j ur i sdi ct i on i n per sonami s si mpl e and st r ai ght -
f or war d . I t i s pr emi sed i n r ecogni zi ng t hat ` [ T] he phr ase, ` j udi ci al j ur i sdi ct i on over
a t hi ng' , i s a cust omar y el l i pt i cal way r ef er r i ng t o j ur i sdi ct i on over t he i nt er est s of
per sons i n a t hi ng . . . Thi s r ecogni t i on l eads t o t he concl usi on t hat i n or der t o
j ust i f y an exer ci se of j ur i sdi ct i on i n r em, t he basi s f or j ur i sdi ct i on must be suf f i ci ent
t o j ust i f y exer ci si ng ` j ur i sdi ct i on over t he i nt er est s of per sons i n a t hi ng' . The
st andar d f or det er mi ni ng whet her an exer ci se of j ur i sdi ct i on over t he i nt er est of
per sons i s consi st ent under t he Due Pr ocess Cl ause i s t he mi ni mum- cont act s st an-
dar d el uci dat ed i n I nt er nat i onal Shoe .

The Common Law appr oach j ust i f i ed i n t he quot at i on pr evi ousl y set
out may be unf ai r t o a def endant f or , as has been suggest ed, t he st at ut or y
gr ounds f or ser vi ce ex j ur i s i n al l Canadi an pr ovi nces ar e ext r emel y wi de,
and such i ndi cat i ons as we have of t he cont ent of t he cr i t er i a f or det er mi -
ni ng when a f or um i s i nconveni ent , 62 do not suggest t hat t hey al ways
coi nci de wi t h t he " due pr ocess" concer ns expr essed, f or exampl e, i n t he
" mi ni mum cont act s" t est of I nt er nat i onal Shoe . The unf ai r ness l i es i n
f or ci ng a def endant t o def end i n a j ur i sdi ct i on i n whi ch t he def endant may
have pr oper t y, but whi ch has no ot her cont act wi t h t he di sput e t han t hat i t
i s t he pl ai nt i f f ' s chosen f or um. Thi s power i n t he pl ai nt i f f of f er s an
ef f ect i ve t act i cal weapon . 63

60 Supr a, f oot not e 34 . See, e . g . , BP Canada Hol di ngs Lt d. v . West mi n Resour ces
Lt d . ( 1983) , 32 C. P. C. 300 ( Ont . H. C . ) and Pace v . Synet i cs I nc . ( 1983) , 145 D. L . R.
( 3d) 749, ( 1983) 41 O. R. ( 2d) 267 ( Ont . H. C . ) , expl i ci t l y r ej ect i ng t hi s ki nd of concer n
r ef l ect ed i n Shaf f er v . Hei t ner ; t he pl ai nt i f f shoul d not be depr i ved of a " l egi t i mat e
j udi ci al advant age" ; Wat son, McGowan, op . ci t . , f oot not e 19, p. 233 .

61 I bi d . , at p . 207. ( U. S. ) , 2581 ( S . Ct . ) , 699- 700 ( L . Ed. ) .
62 See, e . g . , cases ment i oned, supr a, f oot not e 50, and i n Wat son, McGowan, op .

ci t . , f oot not e 19, p . 233; see especi al l y Cut t i ng Lt d. v . Lancast er Busi ness For ms Lt d.
( 1977) , 18 O. R. ( 2d) 526 ( Ont . H. C. ) .

63 Thi s power has been ext ensi vel y used by pl ai nt i f f s br i ngi ng act i ons agai nst shi ps
( see, e . g . , Kuhr v . The Shi p " Fr i edr i ch Busse" ( 1982) , 134 D. L . R. ( 3d) 261, [ 1982] 2
F. C. 709 ( F . C. T . D. ) ) , and of t en of f er s t he occasi on f or t he cour t t o deal wi t h t he f or um
non conveni ens ar gument : The At l ant i c St ar , [ 1974] A. C. 436, [ 1973] 2 Al l E. R. 175
( H. L . ) .
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The second pr obl emi s equal l y, i f not mor e ser i ous . The basi c com-
mon l aw r ul e f or t he enf or cement of j udgment s suggest s t hat onl y j udg-
ment s r ender ed af t er per sonal ser vi ce i n t he j ur i sdi ct i on of t he r ender i ng
cour t or af t er submi ssi on t o i t , ar e enf or ced i n anot her pr ovi nce . I t t akes
l i t t l e i magi nat i on t o see howsuch a r ul e coul d, f or exampl e, si gni f i cant l y
r est r i ct t he ef f ect i veness of any st at ut or y scheme f or i mposi ng l i abi l i t y on
manuf act ur er s of def ect i ve pr oduct s . 64

An i nt er est i ng exampl e of a st at ut or y change i n t he common l aw r ul e
i s pr ovi ded by t he pr obl em of mot or vehi cl e l i abi l i t y ar i si ng out of an
acci dent i n one pr ovi nce caused by a r esi dent of anot her . I n such cases i t
i s obvi ousl y i mpor t ant t hat t her e be an ef f ect i ve r emedy avai l abl e agai nst
t he out - of - pr ovi nce t or t - f easor . Thi s r esul t i s achi eved by uni f or mpr ovi -
si ons i n each of t he I nsur ance Act s of t he common l aw pr ovi nces gi vi ng a
di r ect r i ght of act i on agai nst t he i nsur er whenever a j udgment has been
obt ai ned agai nst t he dr i ver ( or owner ) i n anot her Canadi an j ur i sdi ct i on . 65

Thi s r i ght woul d usual l y meet t he I nt er nat i onal Shoe t est even af t er Shaf -
f er v . Hei t ner 66 and Rush v . Savchuk, 6' f or t her e coul d cl ear l y be suf f i -
ci ent cont act wi t h t he out - of - pr ovi nce dr i ver t o j ust i f y t he t aki ng of i n

per sonam j ur i sdi ct i on i n any act i on br ought by t he i nj ur ed r esi dent i n t he
pl ace wher e t he acci dent occur r ed .

I t i s not i nevi t abl e however t hat t he I nt er nat i onal Shoe t est wi l l be
met . I t mi ght be assumed t hat , i f f or exampl e, an Ont ar i o mot or i st negl i -
gent l y i nj ur es a Br i t i sh Col umbi a r esi dent , any act i on agai nst t he mot or i st
woul d be br ought i n Br i t i sh Col umbi a . Such an act i on woul d be suppor t -
abl e under bot h I nt er nat i onal Shoe and Wor l d- Wi de Vol kswagen . But
what i f t he i nj ur ed per son was ei t her a r esi dent of anot her j ur i sdi ct i on or
moved af t er t he acci dent t o anot her pr ovi nce and wer e t o sue t her e? The
r ul es of sever al pr ovi nces ar e wi de enough t o per mi t ser vi ce ex j r r r i s on
t he Ont ar i o mot or i st i n t hese ci r cumst ances . 68 I t i s not cl ear t hat t he

64 The si gni f i cance of t hi s pr obl em i s shown by t he f act t hat sever al pr ovi nces have
speci f i c pr ovi si ons expandi ng t he power of t he cour t s t o ser ve manuf act ur er s of al l egedl y
def ect i ve pr oduct s ex j ur i st see, e . g . , Br i t i sh Col umbi a, Supr eme Cour t Rul es, Rul e
13( 1) ( o) : " t he cl ai m ar i ses out of goods or mer chandi se sol d or del i ver ed i n Br i t i sh
Col umbi a" ; The Consumer Pr oduct War r ant i es Act , R. S. S . 1978, c . C- 30, s . 33( 1) ; t he
Consumer Pr oduct War r ant y and Li abi l i t y Act , S. N . B . 1978, c . C- 18 . 1 . Ther e i s no
gener al accept ance of t he vi ew of Her t z, l oc . ci t . , f oot not e 24, t hat t her e ar e l i mi t s on
pr ovi nci al l ong- ar mj ur i sdi ct i on set by t he l i mi t on pr ovi nci al power f ound i n t he Const i t u-
t i on Act , 1867, s . 92( 13) . See al so supr a, f oot not e 57 .

6s See, e . g . , I nsur ance Act , R. S. B. C. 1979, c . 200, s . 252 ; i nsur ance Act , R. S . N. S .
1967, c . 148, cap. l - 17, ss . 93, 93A, 98; I nsur ance Act R. S. O . 1980, c . 218, s . 226 . The
Canadi an scheme i s dupl i cat ed i n essence by t he Eur opean " Gr een Car d" syst em.

66 Supr a, f oot not e 34 .
67 Supr a, f oot not e 35 .
69 See, e. g. , Nova Scot i a and Pr i nce Edwar d I sl and, supr a, f oot not e 13 .
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cont r ol based on t he ar gument t hat t he new pr ovi nce i s an i nconveni ent
f or umwoul d be ef f ect i ve t o pr ot ect t he def endant ( and t he i nsur er ) f r om
t he r i sk of t he pl ai nt i f f ' s obt ai ni ng a si gni f i cant t act i cal advant age . 69 I n
such cases t he pr ovi si ons of t he I nsur ance Act s by whi ch t he i nsur er i s
const i t ut ed t he at t or ney f or t he i nsur ed t o def end any act i on70 and t he
r equi r ement t hat any i nsur er be subj ect t o an act i on i n t he pr ovi nce wher e
i t does busi ness, 71 may have t he r esul t t hat t he i nsur ed, and not j ust . t he
i nsur er , becomes per sonal l y l i abl e on a j udgment obt ai ned anywher e i n
Canada. Rush v . Savchuk does not qui t e deal wi t h t hi s pr obl embecause
i n t hat case t her e was no j udgment agai nst t he i nsur ed bef or e t he di r ect
act i on was br ought agai nst t he i nsur er . But i mpl i ci t i n Rush v . Savchuk i s
t he concer n f or t he possi bl e unf ai r ness t o t he dr i ver and i nsur er i f an
act i on wer e br ought i n a j ur i sdi ct i on t hat does not sat i sf y t he I nt er nat i onal
Shoe or Wor l d- Wi de Vol kswagen t est . These i ssues have not been ade-
quat el y addr essed by t he I nsur ance Act s, even t hough t he most ser i ous
pot ent i al pr obl em( t hat of t he i nef f ect i ve j udgment agai nst a non- r esi dent
t or t - f easor ) has been .

( 2) The Amer i can and Aust r al i an Law

The Amer i can posi t i on, shor t l y st at ed, i s t hat under t he Const i t u-
t i on73 r ecogni t i on must be gi ven t o t he j udgment of cour t s of ot her st at es
pr ovi ded t hat t he r ender i ng cour t had j ur i sdi ct i on and t he def endant had
not i ce of t he pr oceedi ngs . 74 As we have seen, t he t est f or j ur i sdi ct i on i s
t he gener al t est of I nt er nat i onal Shoe . I t f ol l ows t her ef or e t hat a j udgment
t hat meet s t hat t est must be enf or ced i n anot her st at e and a j udgment t hat
does not meet t hat t est must not be enf or ced . Ther e ar e no const i t ut i onal
pr ovi si ons gover ni ng t he r ecogni t i on of f or ei gn, i . e . i nt er nat i onal j udg-
ment s, but t he r ul es woul d appear t o . be much t he same as f or i nt er st at e
j udgment s . 75 Once agai n, t he det ai l s of Amer i can l aw ar e not my pr i nci -

69
Such an advant age was al l eged t o have been t aken i n Robi nson v . War r en ( 1982) ,

55 N. S. R. ( 2d) 147, 114 A. P . R. 147 ( N. S. C. A. ) . The t act i cal advant age of f or um
sel ect i on i s, of cour se, made even mor e at t r act i ve by t he choi ce of l aw r ul e of Phi l l i ps v .
Eyr e ( 1870) , L . R. 6 Q. B . 1 .

7° E. g . , I nsur ance Act , R. S . B . C. 1979, c. 200 ; s . 246 ; I nsur ance ( Mot or Vehi cl es)
Act , R. S . B . C. 1979, c . 201, s . 17 ; I nsur ance Act , R. S . N. S. 1967, c . 149, cap . 1- 17, s . 93 ;
I nsur ance Act , R. S . O. 1980, c . 218, s . 220 .

72
Thi s r esul t woul d f ol l ow f r omt he usual r ul es r egar di ng cont r act ual ( or a " deemed"

cont r act ual ) submi ssi on .

73 Ar t i cl e I V s . l , pr ovi des :

Ful l Fai t h and Cr edi t shal l be gi ven i n each st at e t o t he publ i c Act s, Recor ds and
j udi ci al Pr oceedi ngs of ever y ot her St at e . . .
74

Her t z, l oc . ci t . , f oot not e 4, at p . 10 .

75 I bi d .
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pal concer n, and, i n any event , I want t o f ocus on t he i nt er st at e si t uat i on
wher e t he appr oach i s cl ear .

The Aust r al i an const i t ut i onal pr ovi si ons ar e ver y si mi l ar t o t he Ame-
r i can, but i n spi t e of t hi s, t he Aust r al i an posi t i on i s cl oser t o t he common
l awt han t o t he Amer i can . The Aust r al i an Const i t ut i on7' and f eder al l egi s
l at i on7t pr ovi de f or " f ul l f ai t h and cr edi t " t o be gi ven by each st at e t o t he
" l aws, t he publ i c Act s and Recor ds, and t he j udi ci al pr oceedi ngs of ever y
St at e" . 7' The l egi sl at i ve pr ovi si ons, as opposed t o t he const i t ut i onal pr o-
vi si ons, have been hel d t o al t er t he common l aw r ul es of r ecogni t i on of
f or ei gn j udgment s, ' 9 but t her e ar e ver y f ew cases and t he ar ea appear s
qui t e undevel oped . ' ° The Aust r al i an posi t i on i s, t her ef or e, not par t i cul ar -
l y usef ul as a compar i son t o t he common l aw or Canadi an one .

C. The Rel at i on Bet ween Jur i sdi ct i on and Enf or cement

The danger i n t he accept ance of t he t r adi t i onal appr oach t o bot h j ur i s-
di ct i on and enf or cement i s t hat i t makes i t l i kel y t hat ever y possi bl e mi st ake
wi l l be made . Jur i sdi ct i on i s t aken when i t shoul d not be, i f we wer e t o
consi der car ef ul l y t he i ssue of f ai r ness t o t he def endant . I n any case t he

76 Commonweal t h of Aust r al i a Const i t ut i on Act , 1900, ' . 118 and s . 51( xxv) whi ch
conf er s on t he Commonweal t h Par l i ament t he power t o enact l egi sl at i on t o pr ovi de f or t he
" r ecogni t i on t hr oughout t he Commonweal t h of t he l aws, t he publ i c Act s and Recor ds,
and t he j udi ci al pr oceedi ngs of t he st at es" .

77 St at e and Ter r i t or i al Laws and Recor ds Recogni t i on Act , 1901- 1973, s . 18 :

Al l publ i c act s, r ecor ds and j udi ci al pr oceedi ngs of any St at e or Ter r i t or y, i f pr oved
or aut hent i cat ed as r equi r ed by t hi s Act , shal l have such f ai t h and cr edi t gi ven t o
t hem i n ever y Cour t and publ i c of f i ce as t hey have by l awor usage i n t he Cour t s and
publ i c of f i ces of t he St at e or Ter r i t or y f r om whence t hey ar e t aken .
7s Commonweal t h of Aust r al i a Const i t ut i on Act , supr a, f oot not e 76, s . 118 . Thi s

sect i on adds t he wor d " l aws" t o t he wor ds of Ar t i cl e I V, sect i on 1 of t he Amer i can
Const i t ut i on, supr a, f oot not e 73 . Most of t he Aust r al i an cases have been concer ned wi t h
t he choi ce of l aw i mpl i cat i ons of t hi s sect i on . Thi s i ssue wi l l be exami ned, i nf r a, at
f oot not e 135 .

79 Har r i s v . Har r i s, [ 19471 V. L . R. 44 ( S. C. ) . Ful l agar J . i n t hat case gave ef f ect t o a
New Sout h Wal es decr ee of di vor ce ( when mat r i moni al causes wer e gover ned by st at e
l aws) t hat woul d not have been r ecogni zed at common l aw. He went so f ar as t o r egar d
s . 18 of t he St at e and Ter r i t or i al Laws and Recor ds Recogni t i on Act , supr a, f oot not e 77,
as pr ecl udi ng any i nvest i gat i on of t he f or ei gn j udgment ; t he j udge was per mi t t ed t o ask
onl y one quest i on : what was t he ef f ect of t he New Sout h Wal es decr ee i n t hat st at e?
( Cowen, Bi l at er i al St udi es, op . ci t . , f oot not e 66, p . 23) . Thi s vi ew of t he l egi sl at i on has
been sever el y cr i t i ci zed ( Cowen, op . ci t . ) and mor e r ecent l y i t has been sai d of t he
Aust r al i an pr ovi si ons t hat " t hei r ef f ect i n ot her f i el ds [ t han mat r i moni al causes] has been
mi ni mal and t he t i me i s l ong past when one woul d t hi nk . , . t hat t hey wer e goi ng t o have
a pr of ound ef f ect on Aust r al i an eonf l i ct ual devel opment ' % Sykes, Pr yl es, op . ci t . , f oot -
not e 52, p . 172 .

$° Cowen, op . ci t . , f oot not e 66 ; Sykes &Pr yl es, op . ci t . , f oot not e 52 : Nygh, op . ci t . ,
f oot not e 48 .
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unf ai r ness i s not excused by t he need t o consi der t he f ai r ness t o t he
pl ai nt i f f . Whi l e many asser t i ons of j ur i sdi ct i on do not l ead t o enf or ce-
ment , ot her cases i n whi ch j ur i sdi ct i on i s t aken may f or ce t he def endant
t o submi t when i t s pr oper t y i s t hr eat ened by a def aul t j udgment wi t h
r esul t ant ext r a- pr ovi nci al enf or cement . So al so, when ef f ect i ve enf or ce-
ment i s pr ovi ded under t he I nsur ance Act s, t her e i s si gni f i cant pot ent i al
f or abuse . Conver sel y, enf or cement i s deni ed i n a l ar ge cl ass of cases
wher e concer n f or f ai r ness t o t he pl ai nt i f f woul d suppor t i t and wher e
t her e may be no necessar y unf ai r ness t o t he def endant .

Once we see t he r el at i on bet ween j ur i sdi ct i on and enf or cement as
mer el y aspect s of t he same pr obl em; as i n t he Amer i can appr oach, $ '
many i f not al l of t hese mi st akes can be avoi ded . The ar gument s i n f avour
of t he r est r i ct i ve common l aw r ul es r egar di ng t he enf or cement of f or ei gn
j udgment s ar e convi nci ngl y r ef ut ed i f t hose j udgment s t hat come f or
enf or cement have onl y been gi ven af t er t he r ender i ng cour t has t aken
j ur i sdi ct i on when, t o put i t br oadl y, t he def endant cannot cl ai m t o be
unf ai r l y sur pr i sed by t he asser t i on of j ur i sdi ct i on agai nst i t .

The same concer n has been expr essed i n t he ar ea of pr oduct s l i abi l i t y
i n a j udgment of t he Supr eme Cour t of Canada t hat has t he pot ent i al _ t o
r e- cast t he whol e l awof j udi ci al j ur i sdi ct i on i n t hi s count r y i n t he Amer i
can const i t ut i onal f or m. I n' Mor an v . Pyl e Nat i onal ( Canada) Lt d . 82 t he
pl ai nt i f f br ought , i n Saskat chewan, an act i on f or t he wr ongf ul deat h of
her husband . The def endant was an Ont ar i o cor por at i on and t he cl ai m
was f or negl i gence i n t he manuf act ur e of a l i ght bul b . The pl ai nt i f f sought
l eave t o ser ve t he wr i t out of Saskat chewan, as was t hen r equi r ed by
Saskat chewan r ul es . 83 The " pi geon- hol e" whi ch t he pl ai nt i f f r el i ed on
was t hat t he t or t had been commi t t ed i n Saskat chewan . The Saskat che-
wan cour t s had r ef used l eave, hol di ng t hat no t or t ( t he t or t consi st i ng i n
t he al l eged negl i gent manuf act ur e i n Ont ar i o) had been commi t t ed i n t he
pr ovi nce . The Supr eme Cour t , i n a j udgment by Di ckson J . , r ever sed t he
deci si on of t he Saskat chewan Cour t of Appeal . The nar r ow gr ound f or t he
cour t ' s deci si on was i t s accept ance of t he pl ai nt i f f ' s ar gument t hat t he
t or t had been commi t t ed i n Saskat chewan . Di ckson J . , however , went
f ur t her and sai d : "

Gener al l y - speaki ng, i n det er mi ni ng wher e a t or t has been commi t t ed, i t i s unneces-
sar y, and unwi se, t o have r esor t t o any ar bi t r ar y set of r ul es . The pl ace of act i ng and
t he pl ace of har m t heor i es ar e t oo ar bi t r ar y and i nf l exi bl e t o be r ecogni zed i n
cont empor ar y j ur i spr udence . I n t he Di st i l l er s' case [ Di st i l l er s Co . ( Bi o- Chemi cal s)
Lt d. v . Thompson, [ 1971] A. C. 458, [ 197111 Al l E. R. 694 ( P. C. ) ] and agai n i n t he
Cor dova case [ Cor dova Land Co . Lt d. v . Vi ct or Br os . I nc . , [ 1966] 1 W. L . R. 793

$1 See, supr a, f oot not e 73 .
82 [ 19751 1 S. C. R. 393, ( 1973) , 43 D. L . R. ( 3d) 239 .
83 The Queen' s Bench Act , R. S . S . 1965, c . 73, s . 54 .
84 Supr a, f oot not e 82, at pp . 408- 409 ( S. C. R. ) , 250- 252 ( D. L . R. ) .



290 THE CANADI AN BAR REVI EW

	

[ Vol . 63

( C. A. ) ] a r eal and subst ant i al connect i on t est was hi nt ed at . Cheshi r e, [ Pr i vat e
I nt er nat i onal Law) 8t h ed . ( 1970) , p. 281, has suggest ed a t est ver y si mi l ar t o t hi s .
t he aut hor says t hat i t woul d not be i nappr opr i at e t o r egar d a t or t as havi ng occur r ed
i n any count r y subst ant i al l y af f ect ed by t he def endant ' s act i vi t i es or i t s consequen-
ces and t he l aw of whi ch i s l i kel y t o have been i n t he r easonabl e cont empl at i on of
t he par t i es . Appl yi ng t hi s t est t o a case of car el ess manuf act ur e, t he f ol l owi ng r ul es
can be f or mul at ed: wher e a f or ei gn def endant car el essl y manuf act ur es a pr oduct i n a
f or ei gn j ur i sdi ct i on whi ch ent er s i nt o t he nor mal channel s of t r ade and he knows or
ought t o know bot h t hat as a r esul t of hi s car el essness a consumer may wel l be
i nj ur ed and i t i s r easonabl y f or eseeabl e t hat t he pr oduct woul d be used or consumed
wher e t he pl ai nt i f f used or consumed i t , t hen t he f or um i n whi ch t he pl ai nt i f f
suf f er ed damage i s ent i t l ed t o exer ci se j udi ci al j ur i sdi ct i on over t hat f or ei gn def en-
dant . Thi s r ul e r ecogni zes t he i mpor t ant i nt er est a st at e has i n i nj ur i es suf f er ed by
per son wi t hi n i t s t er r i t or y . I t r ecogni zes t hat t he pur pose of negl i gence as a t or t i s t o
pr ot ect agai nst car el essl y i nf l i ct ed i nj ur y and t hus t hat t he pr edomi nat i ng el ement i s
damage suf f er ed . By t ender i ng hi s pr oduct s i n t he mar ket pl ace di r ect l y or t hr ough
nor mal di st r i but i ve channel s, a manuf act ur er ought t o assume t he bur den of def en-
di ng t hose pr oduct s wher ever t hey cause har m as l ong as t he f or umi nt o whi ch t he
manuf act ur er i s t aken i s one t hat he r easonabl y ought t o have had i n hi s cont empl a-
t i on when he so t ender ed hi s goods . Thi s i s par t i cul ar l y t r ue of danger ousl y def ect i -
ve goods pl aced i n t he i nt er pr ovi nci al f l ow of commer ce .

Ther e i s a si gni f i cant shi f t bet ween t he openi ng sent ences of t hi s
par agr aph and t he r emai nder of i t . The shi f t occur s when t he f ocus moves
f r om t he si mpl e f act ual t est r ef er r ed t o as t he " r eal and subst ant i al t est "
and Cheshi r e' s cur i ousl y convol ut ed i nt er pr et at i on of t he phr ase " pl ace
of t he t or t " , t o t he f ocus on what can onl y be r ef er r ed t o as t he " due
pr ocess" consi der at i on . The par al l el bet ween what Di ckson J . says i n
t hi s par t of hi s j udgment and what St one C. J . sai d i n I nt er nat i onal Shoe i s
bot h cl ose and obvi ous . Bot h j udgment s f ocus on t he " not i ons of f ai r
pl ay and subst ant i al j ust i ce" . I t i s t hi s di mensi on t hat i s l acki ng i n ( t hough,
of cour se, i t i s not necessar i l y i nconsi st ent wi t h) t he Engl i sh appr oach . I t
i s t hi s l at t er par t of Di ckson J . ' s j udgment t hat I want t o f ocus on .

The r esul t of t hi s j ust i f i cat i on f or t he asser t i on of j ur i sdi ct i on by t he
Saskat chewan cour t i s t o pr ovi de a basi s f or t he i ncor por at i on i nt o Canada
of t he I nt er nat i onal Shoe t est f or " l ong- ar m" j ur i sdi ct i on . The cl ose
par al l el bet ween t he l anguage of Di ckson J . and St one C. J . has been
not ed . I n Wor l d- Wi de Vol kswagen v . Woodson, t he pl ai nt i f f ' s cl ai m( br ought
i n Okl ahoma) was agai nst t he di st r i but or , Wor l d- Wi de Vol kswagen, and
deal er , Seaway, of a car sol d i n New Yor k whi ch had been i nvol ved i n an
acci dent . The pl ai nt i f f s wer e t he pur chaser s of t he car . They had been
i nj ur ed when t he gas t ank expl oded af t er t he car had been i n an acci dent
whi l e t r avel l i ng i n Okl ahoma . The pl ai nt i f f s wer e on t hei r way f r om New
Yor k t o a new home i n Ar i zona . I n denyi ng t he r i ght of Okl ahoma t o
asser t " l ong- ar m" j ur i sdi ct i on agai nst t he def endant s, Whi t e J . , speaki ng
f or t he maj or i t y, sai d : "

	

.

85 Supr a, f oot not e 33, at pp . 295- 298 ( U . S . ) , 566- 567 ( S. Ct . ) . 500- 502 ( L . Ed . ) .
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Appl yi ng t hese pr i nci pl es t o t he case at hand, we f i nd, i n t he r ecor d bef or e us a t ot al
absence of . t hose af f i l i at i ng ci r cumst ances t hat . ar e a necessar y pr edi cat e ' t o any
exer ci se of st at e- cour t j ur i sdi ct i on . Pet i t i oner s car r y on no act i vi t y what soever i n
Okl ahoma . . . I n shor t , r espondent s seek t o base j ur i sdi ct i on on one, i sol at ed
occur r ence and what ever i nf er ences can be dr awn t her ef r om: t he f or t ui t ous ci r -
cumst ance t hat a si ngl e Audi aut omobi l e, sol d i n NewYor k t o NewYor k r esi dent s,
happened t o suf f er an acci dent whi l e passi ng t hr ough Okl ahoma .

I t i s ar gued, however , t hat because an aut omobi l e i s mobi l e by i t s vèr y desi gn and
pur pose i t was " f or eseeabl e" t hat t heRobi nsons' Audi woul d cause i nj ur y i n Okl aho-
ma. Yet " f or eseeabi l i t y" al one has never been a suf f i ci ent benchmar k f or per sonal
j ur i sdi ct i on under t he Due Pr ocess Cl ause . . .

Thi s i s not t o say, of cour se, t hat f or eseeabi l i t y i s whol l y i r r el evant . But t he f or eseea-
bi l i t y t hat i s cr i t i cal t o due pr ocess anal ysi s i s not t he mer e l i kel i hood t hat a pr oduct
wi l l f i nd i t s way i nt o t he f or umSt at e . Rat her , i t i s t hat t he def endant ' s conduct and
connect i on wi t h t he f or umSt at e ar e such t hat he shoul d r easonabl y ant i ci pat e bei ng
hal ed i nt o cour t t her e . . . The Due Pr ocess Cl ause, by ensur i ng t he " or der l y admi n-
i st r at i on of t he l aws, " . . . gi ves a degr ee of pr edi ct abi l i t y t o t he l egal syst em t hat
al l ows pot ent i al def endant s t o st r uct ur e t hei r pr i mar y conduct wi t h some mi ni mum
assur ance as t o wher e t hat conduct wi l l and wi l l not r ender t hem l i abl e t o sui t .

When a cor por at i on " pur posef ul l y avai l s i t sel f of t he pr i vi l ege of conduct i ng act i vi -
t i es wi t hi n t he f or umSt at e, " Hanson v . Denckl a, 357 U. S . at 253, 78 S. Ct . , at
1240, i t has cl ear not i ce t hat i t i s subj ect t o sui t t her e, and can act t o al l evi at e t he r i sk
of bur densome l i t i gat i on by pr ocur i ng i nsur ance, passi ng t he expect ed cost s on t o
cust omer s, or , i f t he r i sks ar e t oo gr eat , sever i ng i t s connect i on wi t h t he St at e . Hence
i f t he sal e of a pr oduct of a manuf act ur er or di st r i but or such as Audi or Vol kswagen
i s not si mpl y an i sol at ed occur r ence, but ar i ses f r omt he ef f or t s of t he manuf act ur er
or di st r i but or t o ser ve, di r ect l y or i ndi r ect l y, t he mar ket f or i t s pr oduct i n ot her
St at es, i t i s not unr easonabl e' t o subj ect i t t o sui t i n one of t hose St at es i f i t s al l egedl y
def ect i ve mer chandi se has t her e been t he sour ce of i nj ur y t o i t s owner or t o ot her s .
The f or umSt at e does not exceed i t s power s under t he Due Pr ocess Cl ause i f i t asser t s
per sonal j ur i sdi ct i on over a cor por at i on t hat del i ver s i t s pr oduct s i nt o t he st r eam of
commer ce wi t h t he expect at i on t hat t hey wi l l be pur chased by consumer s i n t he
f or umSt at e . . .

But t her e i s no such or si mi l ar basi s f or Okl ahoma j ur i sdi ct i on over Wor l d- Wi de or
Seaway i n t hi s case . Seaway' s sal es ar e made i n Massena, N. Y. Wor l d- Wi de' s
mar ket , al t hough subst ant i al l y l ar ger , i s l i mi t ed t o deal er s i n NewYor k, NewJer sey,
and Connect i cut . Ther e i s no evi dence of r ecor d t hat any aut omobi l es di st r i but ed by
Wor l d- Wi de ar e sol d t o r et ai l cust omer s out si de t hi s Tr i st at e ar ea . I t i s f or eseeabl e
t hat t he pur chaser s of aut omobi l es sol d by Wor l d- Wi de and Seaway may t ake t hem
t o Okl ahoma . But t he mer e " uni l at er al act i vi t y of t hose who cl ai msome r el at i onshi p
wi t h a nonr esi dent def endant cannot sat i sf y t he r equi r ement of cont act wi t h t he f or um
St at e . "

I t shoul d f ol l ow f r omwhat Di ckson J . sai d i n Mor an v . Pyl e Nat i on-
al t hat , even i f we assume t hat t he def endant di d not submi t af t er bei ng
ser ved ex j ur i s, an Ont ar i o cour t shoul d r espect t he j udgment of t he
Saskat chewan cour t i f t he pl ai nt i f f t ook t hat j udgment t o Ont ar i o f or
enf or cement . However , t r adi t i onal common l aw r ul es r egar di ng t he en-
f or cement of f or ei gn j udgment s woul d suppor t t he r ef usal of t he Ont ar i o
cour t s t o enf or ce t he Saskat chewan j udgment . But nowconsi der what has
happened . The Ont ar i o cour t s ar e r ef usi ng t o enf or ce aj udgment r ender ed
af t er t he Supr eme Cour t of Canada has speci f i cal l y hel d t hat t he Saskat -
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chewan cour t s woul d be f ul l y j ust i f i ed i n asser t i ng j ur i sdi ct i on over t he
def endant ; and t hi s even t hough t he deci si on of t he Supr eme Cour t woul d
suggest t hat t he Ont ar i o cour t s coul d t ake j ur i sdi ct i on i n pr eci sel y t he
same si t uat i on as t he Saskat chewan cour t s . I t i s one t hi ng f or t he Ont ar i o
cour t s t o appl y t he common l aw r ul es t o deny enf or cement of a f or ei gn
j udgment when t her e may be a suspi ci on t hat t he f or ei gn cour t has beha-
ved unf ai r l y . I t i s, however , qui t e anot her t hi ng f or t he Ont ar i o cour t t o
deny enf or cement of a j udgment gi ven when t he Supr eme Cour t of Cana-
da has not onl y speci f i cal l y uphel d t he j ur i sdi ct i on of t he Saskat chewan
cour t , but has al so expl i ci t l y addr essed t he i ssue of t he f ai r ness ( f r omt he
def endant ' s poi nt of vi ew) i n so doi ng . I n ot her wor ds, t he i mposi t i on of a
due pr ocess st andar d must i nevi t abl y br i ng i n t he r equi r ement t hat f ul l
f ai t h and cr edi t x6 be gi ven t o t he r esul t i ng j udgment .

Thi s ar gument i s not one t hat t he basi s f or t he r ecogni t i on of f or ei gn
j udgment s i s " r eci pr oci t y" ; t hat i s, t hat a cour t shoul d r ecogni ze a j udg-
ment of a f or ei gn cour t gi ven i n ci r cumst ances i n whi ch i t woul d i t sel f
have t aken j ur i sdi ct i on . 87 Thi s vi ew i s suppor t ed by an unconsi der ed
comment of Denni ng L. J . " and by t he unj ust i f i ed assumpt i on t hat t he
appr oach wor ked out i n mat r i moni al causes t o det er mi ne what f or ei gn
j udgment s of di vor ce shoul d be r ecogni zed i s gener al l y appl i cabl e t o
j udgment s i n per sonat n . s y Reci pr oci t y i s pr obabl y pr ef er abl e t o t he pr e-
sent common l aw posi t i on, but onl y i n so f ar as t he pr obl ems of r ecogni -
zi ng a j udgment t hat i s obvi ousl y unf ai r t o a def endant may f or ce a
r e- consi der at i on of t he enf or ci ng cour t ' s own r ul es of j ur i sdi ct i on . Reci -
pr oci t y does not ensur e t hat al l def endant s ar e t r eat ed f ai r l y . I t may be
j ust i f i ed on t he gr ound t hat i t pr ovi des " honest y, si mpl i ci t y and f l exi bi l i -

86 Her t z, l oc. ci t . , f oot not e 24, at pp . 45- 50, suggest s t hat Bank of Mont r eal v .
Met r opol i t an I nvest i gat i on & Secur i t y ( Canada) Lt d . , [ 1975] 2 S. C. R. 546, ( 1974) , 50
D. L . R. ( 3d) 76 i s a Canadi an exampl e of t he concept . The case has not , however , been
r egar ded as changi ng Canadi an l aw.

$7 The ar gument s i n f avour of r eci pr oci t y and some ot her choi ces ar e f ul l y di scussed
i n Shar pe, op . ci t . , f oot not e 1, pp . 68- 75 . Reci pr oci t y i s endor sed by J . G. Cast el ,
Canadi an Conf l i ct of Laws, Vol . 1 ( 1975) , p . 446 ( her eaf t er ci t ed Cast el , Vol . 1) .

ss I n r e Dul l es' Set t l ement ( No . 2) , [ 1951] Ch . 842, at p . 851, [ 195112 Al l E. R . 69,
at p . 73 ( C. A. ) .

i c9 Tr aver s v . Hol l ey, [ 19531 P. 246 . [ 1953] 2 Al l E. R. 794 ( C . A. ) ; Robi nson & Scot t
v . Robi nson & Scot t , [ 1958] P. 71 . [ 1957] 3 Al l E. R. 473 ( P. D. A. ) ; I ndyka v . I ndvka,
[ 1969] 1 A. C. 33, [ 196712 Al l E. R. 689 ( H. L . ) . The r eason t hat t he mat r i moni al causes
cases pr ovi de no basi s f or t he enf or cement of j udgment s i n per sonai n i s t hat t he i ssues and
pr i nci pl es ar e f undament al l y di f f er ent . We have t o r ecogni ze f or ei gn decr ees of di vor ce i n
gener al , i f we ar e not want onl y t o deny val i di t y t o subsequent r emar r i ages of t he par t i es,
and t he pet i t i oner i n a mat r i moni al cause can pr esent a cl ai m f or r el i ef qui t e i ndependent l y
of t he i mpact of such a cl ai mon t he expect at i ons of t he r espondent . See, J . Swan, Annual
Sur vey of Canadi an Laws, Conf l i ct of Laws : Par t I ( 1981) , 13 Ot t awa L. Rev . 123, at pp .
152- 163 .
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t y" , 9o but , as I shal l ar gue, i t has no uni que cl ai mt o meet t hese goal s .
What i s mor e i mpor t ant , however , i s t hat , i n an i mpor t ant sense, i t i s
unpr i nci pl ed . I t i s unpr i nci pl ed because i t does not meet di r ect l y t he
i ssues of f ai r ness and f eder al i sm i mpl i ci t not onl y i n I nt er nat i onal Shoe
and Wor l d- Wi de Vol kswagen, but al so i n Mor an v . Pyl e Nat i onal . Reci -
pr ocal j ur i sdi ct i on and r ecogni t i on r ul es ar e an i nevi t abl e by- pr oduct of
t he accept ance of what I bel i eve Mor an v . Pyl e Nat i onal st ands f or ( at
l east i n t he enf or cement of -i nt er - pr ovi nci al j udgment s) , but t he gover ni ng
pr i nci pl e i s one of f ai r ness t o t he def endant , not one t hat i gnor es such a
concer n .

The f ul l i mpact of t he deci si on i n Mor an v . Pyl e Nat i onal can now
be seen . The Supr eme Cour t ' s f ocus on t he " due pr ocess" aspect s of t he
asser t i on of j ur i sdi ct i on by Saskat chewan not onl y j ust i f i es t he t aki ng of
j ur i sdi ct i on, but al so i mpl i ci t l y set s l i mi t s on t he asser t i on of j ur i sdi ct i on
when t he due pr ocess concer ns ar e not met . I f , on t he f act s of t he case,
Pyl e Nat i onal coul d not compl ai n i f i t i s bei ng subj ect ed t o t he j ur i sdi c-
t i on of t he Saskat chewan cour t s, i t must f ol l ow t hat i n di f f er ent ci r cum-
st ances ( when i t had not put i t s goods i nt o i nt er - pr ovi nci al t r ade, or when i t
had del i ber at el y sought t o keep i t s goods out of Saskat chewan because of
t he f ear of l i abi l i t y t her e) i t woul d be i nappr opr i at e and unf ai r t o subj ect i t
t o t he same r i sk . Just as t he " mi ni mum cont act s" and " t r adi t i onal no-
t i ons of f ai r pl ay and subst ant i al j ust i ce" j ust i f i ed t he st at e of Washi ngt on
i n t aki ng j ur i sdi ct i on i n I nt er nat i onal Shoe, so t he same concer ns pr even-
t ed Okl ahoma f r om t aki ng j ur i sdi ct i on i n Wor l d- Wi de Vol kswagen v .
Woodson .

The r epl acement of t he t r adi t i onal common l aw t est f or t aki ng
j ur i sdi ct i on- t he not i on of f or um i nconveni ens and t he power t o pr event
an abuse of t he cour t ' s pr ocess- by one expl i ci t l y based on not i ons of
due pr ocess, si mul t aneousl y deal s wi t h t he pr obl emof t he pr oper cr i t e-
r i on f or t he r i ght t o ser ve ex j ur i s and t he pr obl emof enf or cement . Just as
t he compl i ance of a cour t wi t h t he due pr ocess concer ns of t he Four t eent h
Amendment pr ovi des a basi s f or t he i nvocat i on -of t he Ful l Fai t h and
Cr edi t r equi r ement of Ar t i cl e I V so t oo, we can now cl ai m, t he same
r el at i on shoul d exi st i n Canada . I t i s t hi s cl ai m t hat t r ansf or ms t he i ssue
i nt o one t hat can be cal l ed " const i t ut i onal " .

The l ast poi nt t o not i ce i s t hat t he deci si on i s a deci si on of t he
Supr eme Cour t . As such, i t i s a deci si on of a cour t t hat has a nat i onal
per spect i ve as opposed t o a pr ovi nci al one . Thi s per spect i ve may i nf or m
i t s deci si ons based on t he f ai r ness aspect of pr ovi nci al l ong- ar m j ur i sdi c-
t i on, but wi l l pr ovi de a uni que basi s f or t he expl i cat i on of t he concer ns of
f eder al i sm. The cl ai ms t hat i ssues of j udi ci al j ur i sdi ct i on ar e const i t ut i on-
al and r ai se i ssues of f eder al i sm sounds odd i n Canada ; we have no
cust omof usi ng t hese wor ds i n t hi s cont ext . Yet , as has been shown f r om

90 Shar pe, op . ci t . , f oot not e 1, p . 70 .
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t he Amer i can exper i ence, i ssues of j udi ci al j ur i sdi ct i on do r ai se i ssues of
f eder al i sm and of const i t ut i onal l aw, and t her e i s not hi ng i n t he Canadi an
f eder at i on t hat woul d make such i ssues i r r el evant or non- exi st ent her e .

I n or der t o suppor t t he cl ai m f or t he speci al r ol e of t he Supr eme
Cour t , i t s j ur i sdi ct i on must be expl i ci t l y est abl i shed . The Supr eme Cour t
has t wo bases upon whi ch i t can r evi ew t he deci si on of a pr ovi nci al Cour t
of Appeal i n a case l i ke Mor ays v . P_yl e Nat i onal . The f i r st i s t he power of
t he Supr eme Cour t t o act as a f i nal Cour t of Appeal f or Canada . As such,
i t can r evi ew t he power of t he Saskat chewan cour t s t o cont r ol t hei r own
pr ocesses . The power i s par t of t he i nher ent j ur i sdi ct i on of t he common
l aw cour t s, and may be exer ci sed by t he Supr eme Cour t i n t he same way
as i t exer ci ses any common l awpower . Ther e i s not hi ng speci al about t hi s
power i n t he hands of t he Supr eme Cour t , except i n so f ar as t he cour t
i t sel f chooses t o br i ng a nat i onal per spect i ve t o bear on t he pr obl em
bef or e i t . Thej udgment of t he cour t , as quot ed ear l i er , i s cer t ai nl y consi s-
t ent wi t h a nat i onal per spect i ve, t hough i t coul d not be cl ai med t hat no
pr ovi nci al cour t s woul d have t aken t he same vi ew. For r ecogni t i on
pur poses, however , f or t he aspect of f ul l f ai t h and cr edi t , i t i s, as I have
sai d, i mpor t ant t hat t he power gr ant ed by t he deci si on t o t he Saskat che-
wan cour t s woul d equal l y be gr ant ed t o ever y ot her pr ovi nci al cour t . That
power i s ar guabl y based mor e on t he absence of unf ai r ness t o t he def en-
dant t han on t he exact wor di ng of t he pr ovi nci al r ul es of cour t . 91 One
may pl ausi bl y ar gue t hat t he f ai r ness cr i t er i on i s a Canadi an st andar d .

The second sour ce of t he Supr eme Cour t ' s power woul d be t o base i t
expl i ci t l y on t he need t o keep t he pr ovi nces wi t hi n t he power s conf er r ed
on t hemunder sect i on 92( 14) of t he Const i t ut i on Act , 1867 t o deal wi t h
" t he Admi ni st r at i on of Just i ce i n t he Pr ovi nce" . The l i mi t at i on on pr o-
vi nci al power ar i ses f r om t he need t o gi ve ef f ect t o t he phr ase, " i n t he
Pr ovi nce" . The need f or a si mi l ar l i mi t at i on on t he power of t he pr ovi n-
ces under sect i on 92( 13) , " Pr oper t y and Ci vi l Ri ght s i n t he Pr ovi nce" , i s
acknowl edged, and i t t oo i s based on t he need t o gi ve some meani ng t o
t he phr ase " i n t he Pr ovi nce" . ( Thi s cl ause wi l l be mor e f ul l y consi der ed
i n t he next sect i on of t he paper ) . I t i s possi bl e t o mai nt ai n t hat a power t o
cont r ol pr ovi nci al " l ong- ar m" j ur i sdi ct i on can be f ound i n sect i on 92( 14) .
The ar gument coul d be based on t he f act t hat t he power t o ser ve ex j ur i s i s
a st at ut or y power based on t he pr ovi nci al equi val ent s of t he or i gi nal
Common Law Pr ocedur e Act and t he l at er Judi cat ur e Act . 92 As such, t he
power woul d be suppor t ed on t he nor mal gr ounds f or suppor t i ng pr ovi n-

91 The l ast par t of t he quot at i on set out at f oot not e 84, supr a, does not f ol l ow f r om
t he f i r st , and I amunabl e t o see any connect i on bet ween t he t wo par t s . I have t o t ake t he
l ast par t as essent i al l y st andi ng on i t s own, i t has not hi ng t o do wi t h t he i nqui r y i nt o t he
det er mi nat i on of t he pl ace " wher e t he t or t was commi t t ed" .

92 Thi s power i s now f ound i n t he Rul es of Cour t of t he sever al common l aw
pr ovi nces and i s cl ear l y based on pr ovi nci al l egi sl at i ve power . Ther e i s no common l aw
power t o ser ve ex j ur i s. The posi t i on of Quebec woul d pr esumabl y be t he same .
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ci al power . As has been obser ved, sect i on 92( 14) cont ai ns exact l y t he
same l i mi t i ng phr ase as does sect i on 92. ( 13) , and woul d t hen be si mi l ar l y
l i mi t ed. 93

Ther e may be a di f f er ence bet ween t he asser t i on by t he Supr eme
Cour t of a power t o cont r ol pr ovi nci al j ur i sdi ct i on on t he basi s of t he
cour t ' s i nher ent power and on t he basi s of sect i on 92( 14) . Thi s di f f er ence
may cor r espond t o t he i ssues r ai sed ear l i er i n t he di scussi on of t he Amer i -
can posi t i on . Di ckson J . , i n r ef er r i ng expl i ci t l y t o t he i ssue of f ai r ness and
by maki ng no r ef er ence t o sect i on 92( 14) , may be basi ng t he power t o
cont r ol t he t aki ng of j ur i sdi ct i on ( as an i mpl i ci t consequence of t he j ust i f i -
cat i on f or t he asser t i on of j ur i sdi ct i on) on t he i nher ent power of t he cour t .
Thi s power cor r esponds t o t he f ai r ness aspect of I nt er nat i onal Shoe . I f t he
power t o cont r ol wer e i nst ead t o be based on sect i on 92( 14) , i t woul d be
easi l y seen as an aspect of f eder al i sm i n t he sense used by St one C. J . and
emphasi zed by Wor l d- Wi de Vol kswagen . Thi s basi s f or cont r ol r ai ses
i ssues of pr ovi nci al sover ei gnt y .

I t may be i mpor t ant t o keep t hese t wo bases f or cont r ol separ at e,
si nce t hey coul d r ef l ect di f f er ent concer ns . The scope of pr ovi nci al power
conf er r ed by sect i on 92( 14) cannot be unr est r i ct ed ; t her e must be some
l i mi t at i on ar i si ng f r omt he phr ase " i n t he pr ovi nce" . That l i mi t at i on may
be r egar ded as set t i ng t he maxi mumscope f or pr ovi nci al power . Wi t hi n
t hat scope t he consi der at i ons of f ai r ness oper at e . Thi s di st i nct i on may not
be easy t o mai nt ai n, f or , as may now be t r ue i n t he Amer i can cont ext , t he
scope f or pr ovi nci al or st at e sover ei gnt y may r ef l ect or be r est r i ct ed sol el y
by consi der at i ons of f ai r ness . 94 Even so, t he di st i nct i on may have mor e
val i di t y i n Canada, si nce, unl i ke t he Amer i can si t uat i on, we do . not have
an expl i ci t " due pr ocess" cl ause appl i cabl e t o pr ot ect pr oper t y, and so
t he sect i on 92( 14) basi s f or cont r ol can be mor e easi l y r egar ded as r ai si ng
sol el y i ssues of f eder al i sm.

Regar dl ess of t he basi s f or t he Supr eme Cour t ' s power t o cont r ol t he
power t o ser ve ex j ur i s, t he i mpor t ant f act f or t he const i t ut i onal ar gument
i s t hat i t i s t he Supr eme Cour t t hat i s asser t i ng t he power . Thi s f act means
t hat t he Supr eme Cour t can, when Mr s . Mor an br i ngs t he Saskat chewan
j udgment f or enf or cement t o Ont ar i o, f or ce t he Ont ar i o cour t s t o r espect
( or t o gi ve f ul l f ai t h and cr edi t ) t o t he Saskat chewan j udgment . Any ot her
r esul t woul d be i mpossi bl e t o def end . I t cannot be ar gued, because
Di ckson J . has expr essl y deni ed i t , t hat t he def endant i s caught by unf ai r

93 The l i mi t at i ons on pr ovi nci al power under s . 92( 13) wi l l be consi der ed l at er , see,
i nf r a, Par t 11, Choi ce of Law.

94 Thi s posi t i on i s st r engt hened by t he deci si on i n CBG, supr a, f oot not e 40 . I n spi t e of
t he l anguage of Whi t e J. i n t hat deci si on, i t i s, I bel i eve, i nevi t abl e t hat some of t he
f eder al i smi ssues wi l l r emai n separ at e f r om t he f ai r ness i ssues . I t has been suggest ed t hat
suppor t f or f eder al i sm concer ns i n cases l i ke Wor l d Wi de Vol kswagen can be f ound i n t he
Tent h Amendment r at her t han t he Four t eent h ; Kamp, l oc . ci t . , f oot not e 30, at p. 38 .
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sur pr i se, or has i n any ot her way been unf ai r l y t r eat ed . Ar gument s t hat
t he def endant has been deni ed any r i ght t o a f ai r hear i ng, or i s bei ng
deni ed any r i ght t o nat ur al j ust i ce ar e si mi l ar l y unt enabl e . I t woul d be
har d t o mai nt ai n i n an Ont ar i o cour t t hat a Saskat chewan cour t , a cour t
composed of j udges appoi nt ed by t he same per son who appoi nt ed t he
Ont ar i o j udges, and whi ch oper at ed an al most i dent i cal t r i al pr ocess,
behaved unf ai r l y i n al l owi ng t he pl ai nt i f f t o obt ai n j udgment by def aul t . I t
wi l l be si mi l ar l y har d t o ar gue t hat i n al l owi ng j udgment t o go by def aul t ,
t he Saskat chewan cour t appl i ed t he wr ong cr i t er i a . Thi s ar gument i s
i ndependent of t he cl ai m t hat Di ckson J . i s not onl y mai nt ai ni ng t he
j ust i f i cat i on f or t he asser t i on of j ur i sdi ct i on by t he Saskat chewan cour t ,
but i s al so expr essi ng t he vi ew t hat t he cour t woul d be j ust i f i ed i n ap-
pl yi ng Saskat chewan l aw t o det er mi ne t he i ssue of l i abi l i t y . 95 ( Thi s l ast
poi nt i s i mpor t ant because Saskat chewan now has l egi sl at i on deal i ng

expr essl y wi t h t he l i abi l i t y of manuf act ur er s of def ect i ve pr oduct s, so t hat
t he choi ce of l aw i ssue assumes mor e i mpor t ance t han i t had at t he dat e of
Mor an v . Pyl e Nat i onal ) . 96 The t r ansf or mat i on wor ked by t he expl i ci t
r ecogni t i on of a due pr ocess el ement i n t he t aki ng of j ur i sdi ct i on and t he
ef f ect of t hi s i n enf or cment i n anot her pr ovi nce of f er s a f ar pr ef er abl e
basi s f or a di scussi on of t he r ul es t han t hat of f er ed by t he t r adi t i onal
common l aw j ust i f i cat i on set out ear l i er .

The combi nat i on of t he t wo bases f or t he cont r ol of pr ovi nci al l ong-
ar m j ur i sdi ct i on pr ovi des bot h a pr i nci pl ed appr oach t o t he i nt er r el at ed
pr obl ems of j udi ci al j ur i sdi ct i on and enf or cement . These st andar ds, i f
accept ed, wi l l ensur e not onl y f ai r ness t o def endant s ( at no unj ust i f i abl e
cost t o pl ai nt i f f s) but al so r esponsi bl e behavi our on t he par t of each
pr ovi nce i n t he cont ext of t he Canadi an f eder at i on . These t est s ar e honest ,
si mpl e and f l exi bl e .

I l . Choi ce of Law

One way of expr essi ng t he ar gument on t he const i t ut i onal di mensi on of
j ur i sdi ct i on, i s t o say t hat t he cour t s of al l pr ovi nces shoul d be compel l ed
t o behave r esponsi bl y i n asser t i ng j udi ci al j ur i sdi ct i on over a def endant
who i s out si de t he boundar i es of t he pr ovi nce . The same ar gument can
nowbe made as r egar ds t he choi ce of l aw i ssue . Thi s ar gument makes t he
cl ai m t hat t her e i s a const i t ut i onal di mensi on t o choi ce of l aw, and t hat
t he r ecogni t i on of t he l i mi t s t hat must now be set on a pr ovi nce' s choi ce

9s See, Laski n C. J . C. i n I nt er pr ovi nci al Co- oper at i ves Lt d. v . The Queen, [ 1976] 1
S. C. R . 477, at p . 501, ( 1975) , 53 D. L . R. ( 3d) 321, at p . 340 . The choi ce of l aw i ssue i n
t or t s, i s, of cour se, hi ghl y f or um- cent r ed . Thi s f eat ur e of t he choi ce of l aw r ul es has an
i ndi r ect i mpact on some of t he r ecogni t i on pr obl ems . See, i nf r a, at f oot not e 149 .

96 The Consumer Pr oduct s War r ant i es Act , R. S . S . 1978, c . C- 30 . ( Fi r st enact ed,
S. S . 1976- 77, c . 15) .
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of l aw can, once agai n, be seen as r equi r i ng t he cour t s of each pr ovi nce t o
behave r esponsi bl y . Ther e ar e l ar ge pr obl ems i n det er mi ni ng what i s
r esponsi bl e behavi our i n choi ce of l aw; and onl y a ver y br i ef out l i ne of
what cr i t er i a mi ght be appl i cabl e wi l l be gi ven her e .

I t wi l l be easi est t o conf i ne our exami nat i on of t he pr obl emt o a
par t i cul ar case, and t o devel op f or t he f act s of t hat case an anal ysi s of
what r esponsi bl e behavi our mi ght l ook l i ke . The case i s t he deci si on of
Henr y J . i n t he Ont ar i o Hi gh Cour t , Goi ng v . Rei d Br ot her s Mot or Sal es
Lt d . 97 The f act s wer e t hat t he cor por at e def endant , Rei d Br ot her s, r esi -
dent and car r yi ng on busi ness i n Ont ar i o, had l ent a car t o Fr aser whi l e
t he l at t er ' s car was bei ng r epai r ed . Fr aser l i ved i n Quebec . Whi l e Fr aser
was dr i vi ng i n Quebec, he hi t t he pl ai nt i f f ' s car head- on . The pl ai nt i f f
l i ved i n Ont ar i o and was maki ng a vi si t t o Quebec when t he acci dent
happened . The act i on ar ose out of t hi s acci dent and was br ought i n
Ont ar i o agai nst bot h Rei d Br ot her s and Fr aser . The cour t s hel d bot h
def endant s l i abl e . I want t o i gnor e t he posi t i on of t he cor por at e def endant
and t o concent r at e sol el y on t he quest i on of t he l i abi l i t y of Fr aser .

The def ence r ai sed was t hat i n Quebec, under t he Quebec Aut omo-
bi l e I nsur ance Act , " t her e was i n f or ce a " no f aul t " syst em of t or t
l i abi l i t y under whi ch peopl e i nj ur ed i n t r af f i c acci dent s coul d cl ai magai nst
t he Régi e de l ' assur ance aut omobi l e du Quebec . Thi s def ence was di sposed
of by t he appl i cat i on of t r adi t i onal choi ce' of l aw r ul es . These r ul es ar e
cont ai ned i n t he f amous st at ement of Wi l l es J . i n Phi l l i ps v . Eyr e, 99 wher e
he sai d :

As a gener al r ul e, i n or der t o f ound a sui t i n Engl and f or a wr ong al l eged t o have
been commi t t ed abr oad, t wo condi t i ons must be f ul f i l l ed . Fi r st , t he wr ong must be
of such a char act er t hat i t woul d have been act i onabl e i f commi t t ed i n Engl and . . .
Secondl y, t he act must not have been j ust i f i abl e by t he l awof t he pl ace wher e i t was
done .

As t o t he f i r st r ul e, t he wr ong was cl ear l y act i onabl e i n Ont ar i o ;
aut omobi l e negl i gence i s a t or t i n Ont ar i o . The second r ul e caused mor e
pr obl ems . I t can f ai r l y easi l y be shown t hat , whi l e t he wor ds used by
Wi l l es J . and par t i cul ar l y t he wor d " j ust i f i abl e" , wer e at l east under -
st andabl e and pr obabl y appr opr i at e on t he par t i cul ar f act s of t hat case,
t hey have caused ser i ous pr obl ems i n ot her cases . , t oo Thi s i s not t he pl ace

97 ( 1982) , 136 D. L . R. ( 3d) 254, 35 O. R. ( 2d) 201 ( Ont . H. C. ) .
9s R. S. Q. 1977, c . A- 25 .
99 Supr a, f oot not e 69, at pp . 28- 29 .

' ° ° The l i t er at ur e i s vast . The exegesi s of one par agr aph- and t hat not even t he r at i o
of t he case- i s wor t hy of a mor e i mpor t ant subj ect , somet hi ng l i ke s . 7 of t he Char t er of
Ri ght s and Fr eedoms . Apar t i al l i st i ng of t he r el evant mat er i al i s f ar beyond t he scope of
t hi s paper . See, f or a f ai r l y compr ehensi ve l i st , Shar pe, op . ci t . , f oot not e 1, pp . 80 et
seq . , and McLeod, op ci t . , f oot not e 1, pp . 528 et seq .
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t o pur sue t hi s ar gument . I t i s suf f i ci ent t o not e t hat Henr y J . was abl e t o
concl ude t hat Fr aser ' s act s i n dr i vi ng i n Quebec wer e not " j ust i f i abl e"
under t he second r ul e . Thi s concl usi on was r eached even t hough i n Que-
bec Fr aser woul d not be exposed t o ci vi l l i abi l i t y of any ki nd f or t he
physi cal i nj ur i es caused by hi s negl i gence . Sect i ons 3 and 4 of t he Que-
bec l egi sl at i on wer e quot ed by Henr y J . : I ° I

3 . The vi ct i m of bodi l y i nj ur y caused by an aut omobi l e shal l be compensat ed by
t he R6gi e i n accor dance wi t h t hi s t i t l e, r egar dl ess of who i s at f aul t .

4 . The i ndemni t i es pr ovi ded f or i n t hi s t i t l e ar e i n t he pl ace and st ead of al l r i ght s,
r ecour ses and r i ght s of act i on of any one by r eason of bodi l y i nj ur y caused by an
aut omobi l e and no act i on i n t hat r espect shal l be admi t t ed bef or e any cour t of
j ust i ce .

Henr y J . cont i nued : 1° =

" Vi ct i m" i n t hi s cont ext i s def i ned by s . 1( 28) ( a) as : ( a) . . . ever y per son sust ai ni ng
bodi l y i nj ur y i n an acci dent , i ncl udi ng t he owner or dr i ver of and ever y passenger i n
each aut omobi l e i nvol ved i n t he acci dent .

The ef f ect of t he Quebec l aw was summar i zed : ' 03

The Act t hus ext i ngui shes t he vi ct i m' s pr evi ousl y exi st i ng cause of act i on agai nst
t he per son r esponsi bl e f or t he acci dent , and r epl aces i t by a r i ght t o cl ai m compensa-
t i on f r om t he Régi e . The pl ai nt i f f s bef or e me woul d t her ef or e be bar r ed f r om br i ng-
i ng an act i on i n Quebec agai nst t he def endant and woul d be l ef t t o asser t a cl ai m
agai nst t he R6gi e f or compensat i on .

Si nce, however , Fr aser had been f ound t o have been dr i vi ng on t he
wr ong si de of t he r oad at t he t i me of t he acci dent , and si nce t her e was
l i abi l i t y i n Quebec f or pr oper t y damage ( as opposed t o physi cal i nj ur i es)
Henr y J . was abl e t o hol d t hat Fr aser ' s act was not " j ust i f i abl e" .

The r esul t of t hi s concl usi on was t hat Fr aser was hel d l i abl e t o t he
pl ai nt i f f f or her i nj ur i es i n accor dance wi t h Ont ar i o l aw. I t was conceded
by t he cour t t hat t he amount of compensat i on t hat t he pl ai nt i f f coul d have
r ecei ved f r omt he Régi e woul d have been l ess t han t hat awar ded under t he
common l aw pr i nci pl es appl i cabl e i n Ont ar i o . " ' I t i s al so i mpor t ant t o
not e t hat , whi l e on t he f act s of t he case, Fr aser pr obabl y had access t o t he
cor por at e def endant ' s i nsur ance, i us t he r esul t woul d have been t he same
had Fr aser had no access t o i nsur ance ot her t han t hr ough t he Régi e . What
i s even mor e st ar t l i ng i s t hat t he r esul t woul d have been t he same even i f
Fr aser had l i ved al l hi s l i f e i n Quebec and had never l ef t i t , and had no
cont act wi t h Ont ar i o ot her t han one r at her vi ol ent encount er wi t h an
Ont ar i o r esi dent who happened t o be i n Quebec .

' ° 1 Supr a, f oot not e 97, at pp . 266 ( D . L . R. ) , 209 ( O. R . ) .
102

I bi d.

103
I bi d .

104 I bi d. , at pp . 270 ( D . L . R. ) , 213 ( O. R. ) .
i os Fr aser woul d have come wi t hi n t he def i ni t i on of " i nsur ed" under s . 209 of t he

I nsur ance Act , R. S. O . 1980, c . 218 .
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I t i s possi bl e t o cr i t i ci ze t he r esul t by appl yi ng di f f er ent choi ce r ul es

t han t he r ul e der i ved f r omPhi l l i ps v . Eyr e . 106 Thi s i s t o me r at her l i ke

shoot i ng f i sh i n a bar r el ; t he t r adi t i onal r ul e i s so absur d and so capabl e of

pr oduci ng such unj ust r esul t s as t o have no possi bl e cl ai m t o cont i nued

accept ance . The ar gument t hat I want t o make i s mor e f undament al ; i t i s

my cl ai m t hat t he appl i cat i on of Ont ar i o l aw on t he f act s of Goi ng i s a

vi ol at i on of t he const i t ut i onal l i mi t s set upon t he appl i cat i on of pr ovi nci al

l aw.

The cl ai mi s based si mpl y on t he scope of pr ovi nci al l aw per mi t t ed

by t he const i t ut i on . The i ssue r ai sed i s t he i ssue of pr ovi nci al ext r a-

t er r i t or i al i t y . The i ssue of pr ovi nci al ext r a- t er r i t or i al i t y as appl i ed t o pr o

vi nci al l egi sl at i ve measur es i s, of cour se, based on sect i on 92( 13) of t he

Const i t ut i on Act , 1867, and i n many cases can be f ound t o suppor t an

ar gument t hat t he t er r i t or i al scope of pr ovi nci al l egi sl at i on i s l i mi t ed by

t he Const i t ut i on . I ar gue t hat pr ovi nci al common l aw r ul es r ai se: si mi l ar

i ssues of ext r a- t er r i t or i al i t y . I t i s t r ue t hat t he openi ng wor ds of sect i on

92, " [ i ] n each Pr ovi nce t he Legi sl at ur e may excl usi vel y make l aws . . . " ,

suggest t hat t he speci f i c heads of sect i on 92 r ef er onl y t o pr ovi nci al

l egi sl at i on . On pr i nci pl e, however , i t i s har d t o see howt he i ssues r ai sed

by Goi ng over t he ext r a- t er r i t or i al scope of pr ovi nci al l aw depend i n any

way on whet her t he Ont ar i o r ul es ar e based on st at ut e, t he common l aw or

Ci vi l Code . I n ot her wor ds, and i n spi t e of t he openi ng wor ds of sect i on

92, t he l i mi t at i on i mposed on pr ovi nci al power by t he phr ase " i n t he

pr ovi nce" appl i es equal l y t o any Ont ar i o r ul es, what ever t hei r sour ce . ' o '

I t i s, of cour se, conveni ent f or my pur poses t hat , si nce t he f act s of

Goi ng st r addl e t he Quebec/ Ont ar i o bor der , no ar gument can be made t hat

t he common l awr ul es ar e uni f or m. Thi s assumpt i on of uni f or mcommon

l aw r ul es has conveni ent l y and usual l y masked t he i ssues of t he ext r a-

t er r i t or i al appl i cat i on of t he common l awr ul es . I am, however , pr epar ed

t o ar gue t hat not hi ng i n t he end t ur ns on whet her t he case concer ns

Quebec and Ont ar i o, Ont ar i o and Mani t oba or Br i t i sh Col umbi a and

Al ber t a . l og

106 See, e. g . , N. Raf f er t y, Case Comment : Goi ng v . Rei d Br os . Mot or Sal es Lt d .
( 1982) , 19 C. C. L . T . 247; B. Schwar t z, Choi ce of Law i n Tor t s : One Mor e f or t he Road
( 1983) , 12 Man. L. Rev . 175 .

107 The i mpl i ci t consequence t hat t hi s ar gument r ecogni zes t he f act ( or even desi der -
at um) of pr ovi nci al , common l aw di ver si t y wi l l be deal t wi t h l at er . For t he moment , t he
assumpt i on of ei t her t he f act of uni f or mi t y and, a f or t i or i , t he desi r abi l i t y of uni f or mi t y
wi l l not be made .

108 An ar gument can be made t hat by t he combi ned ef f ect of t he Const i t ut i onal Act
1791, 31 Geo. I I I , c . 31, R. S. C. 1970 Appendi x I I , No . 3, and t he St at s . Upper Canada
1792, 32 Geo. I I I , c . l , s . l , t he common l aw of Upper Canada i s based on a st at ut e wi t h
an i mpl i ci t t er r i t or i al l i mi t at i on ( t he common l aw onl y appl i ed " i n" Upper Canada, t he
ci vi l l aw ( by vi r t ue of t he Quebec Act 1774, 14 Geo. 111, c . 83, R. S . C. 1970 Appendi x 11,
No . 2) appl i ed onl y " i n" Lower Canada) . Thi s basi s f or t he common l aw i n Upper
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The pr i nci pal pr obl emt o over come i n t he devel opment of t he i dea of
pr ovi nci al ext r a- t er r i t or i al i t y i s t he si mpl e f act t hat i n Canada, apar t f r om
t hose cases expr essl y r ai si ng t he scope of sect i on 9203) , we have chosen
t o i gnor e t he i ssue . I n l ar ge par t t hi s r esul t has been due t o t he gener al
accept ance of t he choi ce of l aw r ul es appl i ed i n so cl assi cal a way by
Henr y J . i n Goi ng. These r ul es compl et el y obscur e t he const i t ut i onal
i ssue I want t o r ai se, and I shal l l at er ar gue t hat , and not onl y f or t hi s
r eason, t hese r ul es ar e compl et el y and f undament al l y i nappr opr i at e t o
r esol ve any ki nd of l egal i ssue . For t he moment , I want onl y t o cl ai mt hat
t her e i s a pl ausi bl e basi s f or ar gui ng t hat t he t est s usual l y appl i ed t o
det er mi ne t he scope of pr ovi nci al power under sect i on 92( 13) ar e appl i ca-
bl e i n Goi ng.

To out l i ne t he pr i nci pal ar gument s i t i s suf f i ci ent f or my pur poses t o
accept as set t i ng out t he gener al nat ur e of t he pr obl em t he anal ysi s of
El i zabet h Edi nger i n a r ecent ar t i cl e . ' o9 She concent r at es on t he pr obl em
of t he ext r a- t er r i t or i al appl i cat i on of pr ovi nci al l egi sl at i on . Edi nger sug-
gest s t hat t her e ar e t hr ee possi bl e appr oaches t o t he pr obl emof t he ext r a-
t er r i t or i al appl i cat i on of pr ovi nci al l aw. Fi r st , t r adi t i onal common l aw
conf l i ct s r ul es may be ut i l i zed i n any gi ven case t o det er mi ne whi ch
pr ovi nce mi ght be uni quel y ent i t l ed t o l egi sl at e wi t h r egar d t o t he i ssues . " °
Second, t he phr ase " wi t hi n t he pr ovi nce" r ef er s t o t hose t hi ngs t hat ar e
physi cal l y l ocat ed i n t he pr ovi nce and such t hi ngs as cont r act or t or t r i ght s
woul d have t o be assi gned a si t us i n t he pr ovi nce . As r egar ds t hose t hi ngs
t hat ar e " i n t he pr ovi nce" , a pr ovi nce may have l egi sl at i ve power . " '
Thi r d, a " pr ovi nce may l egi sl at e wi t hout i nf r i ngi ng t he t er r i t or i al l i mi t a-
t i on pr ovi ded onl y t wo condi t i ons ar e met : f i r st , t he l egi sl at i on i s i n
r el at i on t o some pr ovi nci al obj ect ; and second, t hat t he expanded appl i ca-
t i on i s necesar y f or t he at t ai nment of t he obj ect and t hat t her e i s some
nexus wi t h t he pr ovi nce" . 112

Bef or e we consi der t he f i r st of t he t est s r ef er r ed t o by Edi nger we
have t o expl or e br i ef l y what a choi ce of l aw r ul e i s . Tr adi t i onal conf l i ct s

Canada sur vi ved t he Uni on Act , 1840, 3&4 Vi ct . c . 35, R. S . C . 1970 Appendi x 11, no . 4,
and t he Const i t ut i on Act , 1867 by vi r t ue of s . 129 . Thi s ar gument i s t oo t echni cal f or my
pur poses and I woul d pr ef er t o make t he gener al cl ai m t hat I have made . Thi s ar gument
al so onl y appl i es t o Ont ar i o .

109 E. Edi nger , Ter r i t or i al Li mi t at i ons on Pr ovi nci al Power s ( 1982) , 14 Ot t awa L.
Rev . 57 . Edi nger ' s anal ysi s i s pr ef er abl e t o t hat of Her t z, l oc . ci t . , f oot not e 24, who does
not separ at e i ssues of ext r at er r i t or i al i t y f r om j udi ci al j ur i sdi ct i on as r i gor ousl y as t he
common l aw ( Engl i sh) t r adi t i on does .

11° Edi nger , i bi d . , at pp . 67- 81, r ef er r i ng t o I nt er pr ovi nci al Co- oper at i ves Lt d. v .
The Queen, supr a, f oot not e 95 .

111 I bi d . , at pp . 72- 75, r ef er r i ng t o R. v . Thomas Equi pment Lt d. , [ 1979] 2 S. C. R.
529, ( 1979) , 96 D. L. R . ( 3d) 1 .

112 I bi d . , at p . 94, r ef er r i ng t o Lador e v . Bennet t , [ 19391 A. C. 468, [ 19391 2
W. W. R. 566 ( P. C. ) .
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t heor y assumes t hat t he f unct i on of such r ul es i s t o i dent i f y t hat j ur i sdi c-
t i on, t he l aw of whi ch wi l l be appl i cabl e t o gover n t he di sput e . Thus, we
speak of t he " pr oper l aw of a cont r act " and i dent i f y t he gover ni ng
j ur i sdi ct i on by deci di ng t he j ur i sdi ct i on " wi t h whi ch t he cont r act has i t s
cl osest and most r eal connect i on" . Si mi l ar l y, we have t he r ul e t hat suc-
cessi on t o t he movabl e pr oper t y of an i nt est at e i s gover ned by t he l aw of
t he deceased' s domi ci l e at deat h . Bot h of t hese r ul es pur por t t o i dent i f y a
si ngl e gover ni ng j ur i sdi ct i on, and, under t he f i r st of Edi nger ' s pr oposi -
t i ons, woul d pr ovi de a j ust i f i cat i on f or t he ext r a- t er r i t or i al appl i cat i on of
pr ovi nci al l aw, so t hat , f or exampl e, i f we concl ude t hat Al ber t a i s t he
pr oper l aw of t he cont r act , Al ber t a l egi sl at i on coul d const i t ut i onal l y be
appl i ed ext r a- t er r i t or i al l y . As a t est f or const i t ut i onal l i mi t s on pr ovi nci al
l aw, such a t est i s pl ai nl y i nadequat e f or i t si mpl y st at es t hat any ext r a-
t er r i t or i al appl i cat i on i s j ust i f i ed mor e- or - l ess because i t i s j ust i f i ed .

The i nadequacy of t he t est becomes obvi ous when appl i ed t o t or t s .
The choi ce of l aw r ul e i n t or t s, as f ound i n Phi l l i ps v . Eyr e, unl i ke t he
r ul es i n cont r act s or successi on, does not pur por t t o i dent i f y a si ngl e
gover ni ng l aw. I t i s admi t t ed t hat i t j ust i f i es t he appl i cat i on of f or uml aw
i n al most ever y case wher e i t i s appl i ed . The f eat ur e of Phi l l i ps v . Eyr e
t hat makes t he r ul e so f or um- cent r ed i s t he r equi r ement of t he f i r st r ul e
t hat t he t or t be " act i onabl e" i n t he f or um. ' 13 I t has been hel d t hat t hi s i s
a necessar y condi t i on, t her eby j ust i f yi ng t he di smi ssal of any act i on not
mai nt ai nabl e st r i ct l y i n accor dance . wi t h f or uml aw, 114 and even a suf f i -
ci ent condi t i on, t her eby j ust i f yi ng t he mai nt enance of an act i on not mai n-
t ai nabl e i n anot her ( or any ot her ) j ur i sdi ct i on . 115 As a t est f or t he const i t u-
t i onal i t y of pr ovi nci al l aw i t i s unwor kabl e f or i t woul d j ust i f y i n al most
al l cases t he ext r a- t er r i t or i al appl i cat i on of f or uml aw, j ust because i t i s
f or uml aw. I t i s t hi s f eat ur e of t he r ul e whi ch j ust i f i es t he r esul t i n Goi ng
and t her eby cr eat es t he pr obl ems we have t o r esol ve . .

The i ssue of t he ext r a- t er r i t or i al ef f ect of pr ovi nci al l aw i n a t or t
si t uat i on was r ai sed i n I nt er - Pr ovi nci al Co- oper at i ves v . The Queen
( I pco) . 116 The i ssue t her e was t he const i t ut i onal i t y of Mani t oba l egi sl at i on
whi ch gave t he gover nment t he r i ght t o sue f or damages f or pol l ut i on of
r i ver s f l owi ng t hr ough Mani t oba and whi ch r emoved any def ences based
on t he l aws of ot her pr ovi nces . The Act was chal l enged by t wo def en-
dant s . Bot h def endant s had been aut hor i zed t o pol l ut e i n Saskat chewan

113 See, supr a, f oot not e 99 .
114 Ander son v . Er i c Ander son ( Radi o and T. V. ) Pt y . Lt d . ( 1965) , 114 C. L . R . 20

( H. C. Aust . ) .
115 Chapl i n v . Boys, [ 1971] A. C. 356, [ 196912 Al l E. R. 1085 ( H. L . ) . Ther e ar e

however a number of cases wher e t he cour t s di d not accept t he " l ogi c" of Phi l l i ps v . Evr e
and r eached r esul t s i nconsi st ent wi t h deci si ons l i ke Chapl i n v . Boys ; see, Wal pol e v .
Canadi an Nor t her n Rai l way, [ 1923] A. C. 113 ( P. C. ) ; McMi l l an v . Canadi an Nor t her n
Rai l way, [ 1923] A. C. 120 ( P. C . ) .

116 Supr a, f oot not e 95 .
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and Ont ar i o r espect i vel y, t he pr ovi nces wher e t hey di d so . The quest i on
bef or e t he cour t was whet her t hese aut hor i zat i ons coul d, i n ef f ect , be
nul l i f i ed by Mani t oba . Any pol l ut i on occur r i ng out si de Mani t oba woul d
i nevi t abl y be car r i ed by t he r i ver s i nt o Mani t oba . The cour t hel d t he Act
t o be beyond t he power s of a pr ovi nce under sect i on 92 . Ther e was no
maj or i t y j udgment and t he cour t does not addr ess t he speci f i c pr obl em
whi ch we ar e exami ni ng and whi ch i n f act was r ai sed by t he case . Ther e
i s a suggest i on i n t he j udgment of Pi geon J . t hat i t mi ght be const i t ut i on-
al l y pr oper f or Mani t oba t o appl y i t s common l aw t or t r ul es ( as opposed
t o t he st at ut or y cl ai madvanced by Mani t oba) ext r a- t er r i t or i al l y . 117 I t must
be admi t t ed, however , t hat t he j udgment i s not cl ear on t hi s i ssue . Ri t chi e
J . , who suppl i ed t he maj or i t y by agr eei ng wi t h t he r esul t r eached by
( t hough not wi t h t he r easoni ng of ) Pi geon J . , suggest s t hat Phi l l i ps v .
Eyr e i s par t of our const i t ut i on . " $ Thi s concl usi on i s har d t o under st and,
gi ven t hat he suggest s t hat t he i mmuni t y conf er r ed by Saskat chewan and
Ont ar i o must be r espect ed by Mani t oba, i . e . , gi ven ext r a- t er r i t or i al ef -
f ect , whi l e t he Mani t oba ef f or t t o def eat t he i mmuni t y cannot be gi ven t he
same ef f ect . " 9

I pco does not , t her ef or e, pr ovi de a basi s f or mai nt ai ni ng t hat Ont ar i o
i s const i t ut i onal l y j ust i f i ed i n appl yi ng i t s own l aw on t he f act s of Goi ng.
I f Mani t oba i s const i t ut i onal l y i ncapabl e of l egi sl at i ng on t he f act s of I pco
when t he damage t o Mani t oba i s not onl y f or eseeabl e but cer t ai n ( wat er
usual l y f l ows downhi l l ) t o f ol l ow f r om t he act s of t he def endant s i n
nei ghbour i ng pr ovi nces, t her e seems an even st r onger case t o deny
Ont ar i o l egi sl at i ve compet ence t o make Fr aser l i abl e f or what he di d i n
Quebec . The j udgment of Laski n C. J . C. i n di ssent i n I pco i s of mor e
r el evance f or my anal ysi s . By addr essi ng mor e expl i ci t l y t he i ssues I want
t o r ai se, i t does not weaken but st r engt hens t he ar gument t hat has j ust
been made on t he const i t ut i onal l i mi t s of pr ovi nci al l aw. Laski n C. J . C .
j ust i f i ed t he r i ght of Mani t oba t o appl y i t s l aw t o gover n t he l i abi l i t y of
t he def endant . He sai d : 120

Mani t oba' s pr edomi nant i nt er est i n appl yi ng i t s own l aw, bei ng t he l aw of t he f or um
i n t hi s case, t o t he quest i on of l i abi l i t y f or i nj ur y i n Mani t oba t o pr oper t y i nt er est s
t her ei n i s undeni abl e . Nei t her Saskat chewan nor Ont ar i o can put f or war d as st r ong a
cl ai m t o have t hei r pr ovi nci al l aw appl y i n t he Mani t oba act i on, i n ot her wor ds, t he
wr ong i n t hi s case was commi t t ed, or t he cause of act i on ar ose i n Mani t oba and not i n

117 I bi d . , at pp . 511 ( S . C . R. ) , 356 ( D . L . R. ) .
I i s I bi d . , at pp . 521- 522 ( S. C. R. ) , 347 ( D. L . R. ) .

" 9 Ri t chi e J . i n ef f ect r egar ds t he i ssue sol el y f r omt he vi ew of t he pr ovi nces wher e
t he pol l ut er s act ed and woul d t her ef or e have appl i ed t he f i r st r ul e of Phi l l i ps v . Evr e i n
any act i on br ought t her e . He r ef uses t o change hi s r ef er ence poi nt ( as t he f i r st r ul e woul d
r equi r e) when t he act i on i s br ought i n Mani t oba . Thi s t r eat ment of Phi l l i ps v . Eyr e
( pr ovi di ng f or t he choi ce of one gover ni ng l aw, i n ef f ect ) i s hi ghl y i di osyncr at i c . I t i s, of
cour se, compl et el y unpr i nci pl ed and unpr edi ct abl e .

120 I pco, supr a, f oot not e 95, at pp . 500- 501 ( S . C. R. ) , 339- 340 ( D. L . R. ) .
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Saskat chewan or i n Ont ar i o . Ther e i s hence no need t o consi der ei t her Phi l l i ps v .
Eyr e, or ot her cases i n whi ch i t has been consi der ed or r econsi der ed such as Chapl i n
v . Boys, si nce t hese cases i nvol ve t he si t uat i on wher e t he t or t or wr ong or t he cause
of act i on had ar i sen out si de t he f or umor t he j ur i sdi ct i on i n whi ch sui t was br ought .
The quest i on whet her t he r ul es i n Phi l l i ps v . Evr e ar e j ur i sdi ct i onal ( and t hi s i s
unl i kel y) , or ar e i ndeed choi ce of l aw r ul es, does not ar i se i n t he pr esent case upon
t he concl usi on bei ng r eached t hat t her e i s her e no t or t t hat has ar i sen out si de of
Mani t oba and i s bei ng sued upon i n Mani t oba . To t he ext ent t hat t he r ecent j udgment
of t hi s Cour t i n Mor an v . Pyl e Nat i onal ( Canada) Lt d. , . . . may be sai d t o r el at e t o
choi ce of l aw pr i nci pl es as wel l as t o j ur i sdi ct i on, i t suppor t s t he vi ew I t ake her e as
t o t he pl ace wher e t he cause of act i on ar ose .

I f , as I woul d hol d, Mani t oba l aw i s appl i cabl e t o r edr ess t he i nj ur y suf f er ed i n t hat
pr ovi nce, how can t her e be const i t ut i onal i nf i r mi t y i n i t s i mposi t i on of l i abi l i t y
mer el y because t he cause of t he damage ar ose out si de Mani t oba, or because as a
r esul t of t he damage f i shi ng i n Mani t oba has been hal t ed by t he gover ni ng r egul a-
t or y aut hor i t y or because Mani t oba r ef uses t o r ecogni ze wi t hi n Mani t oba t he l awf ul -
ness of t he di schar ge of t he pol l ut ant out si de Mani t oba? I do not r egar d any of t hese
ci r cumst ances . . . as i nvol vi ng l egi sl at i on i n r el at i on t o any ci vi l r i ght s or i nt er est s
of t he appel l ant out si de Mani t oba . Of cour se, t he Mani t oba Act has an ef f ect upon
t hem, but i t s pur pose i s t o st r i ke at t he damage and l oss pr oduced i n Mani t oba t o
Mani t oba pr oper t y .

Just as t he j ust i f i cat i on f or t he asser t i on of j ur i sdi ct i on by Saskat che-
wan i n 1Vl or an v . Pyl e Nat i onal i mpl i ci t y set s l i mi t s t o t he j ur i sdi ct i on of
pr ovi nci al cour t s i n cases t hat do not pr esent t he same f act s, so t oo what
Laski n C. J . C. i s sayi ng i n I pco can be t aken . t o set i mpl i ci t l i mi t s on
pr ovi nci al power . The di f f er ence bet ween Goi ng and I pco cent r es on t he
st r engt h of t he r el at i ve cl ai ms of Mani t oba i n I pco and Ont ar i o i n Goi ng
t o t he appl i cat i on of t hei r own l aw. As I have ar gued, I cannot see t hat
anyt hi ng t ur ns on t he f act t hat one r ul e i s st at ut or y whi l e t he ot her i s a
common l aw r ul e . I t may be t hat i n Goi ng, t he Ont ar i o " i nt er est " , t o use
Laski n C. J . C. ' s wor d, i s not ent i r el y absent t he pl ai nt i f f was an Ont ar i o
r esi dent but i t i s cl ear l y not so st r ong as t o j ust i f y t he compl et e di s-
pl acement of t he Quebec i nt er est i n t he i nt egr i t y of i t s scheme f or mot or
vehi cl e acci dent compensat i on . As Laski n C. J . C. expl i ci t l y st at es, Phi l -
l i ps v . Eyr e has not hi ng t o do wi t h t he i ssue r ai sed by I pco . I n ot her
wor ds, t he scope of Mani t oba l egi sl at i ve power under sect i on 92( 13) i s
not t o be det er mi ned by t he appl i cat i on of a t est , based on common l aw
conf l i ct s r ul es, at l east when t he conf l i ct s r ul e i s t hat of Phi l l i ps v . Eyr e .

The second of t he t est s suggest ed by Edi nger i s agai n l ar gel y unhel pf ul .
The phr ase " wi t hi n t he Pr ovi nce" when appl i ed t o physi cal obj ect s and
t o j ust i f y ext r a- t er r i t or i al l egi sl at i on r egar di ng such obj ect s may make
some sense . Thus one mi ght j ust i f y t he pr ovi si ons of an act l i ke t he
Per sonal Pr oper t y Secur i t y Act , 121 whi ch cut s out t he r i ght s of an i nt er -
pr ovi nci al cr edi t or who, havi ng a secur i t y i nt er est i n goods t hat have
come i nt o t he pr ovi nce f r omanot her j ur i sdi ct i on, f ai l s t o compl y wi t h t he
r egi st r at i on pr ovi si ons of t he Act . Thi s r esul t , however , onl y occur s af t er

121 See, e. g . , R. S . O. 1980, c . 375, ss . 5- 8 .
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t he goods have come i nt o t he pr ovi nce, so t hat when t he f or ei gn cr edi t or
l oses i t s r i ght s t he goods ar e physi cal l y subj ect t o t he j ur i sdi ct i on of t he
pr ovi nce .

When t he cl ai mi s not made i n r espect of a physi cal t hi ng, but upon a
debt , or upon a cont r act or t or t cause of act i on, t he pr obl ems of at t achi ng
a physi cal l ocat i on t o t he t hi ng, t he chose i n act i on, ar e consi der abl e . 122

Thi s basi s f or det er mi ni ng t he const i t ut i onal i t y of l egi sl at i on i s, t her ef or e,
unsat i sf act or y . I t does not suppor t , and may even deny const i t ut i onal
val i di t y t o an asser t i on of l egi sl at i ve compet ence on t he f act s of Goi ng .
The debt cr eat ed by t hat j udgment ( or , f or pur poses of t est i ng t he const i -
t ut i onal i t y of t he appl i cat i on of Ont ar i o l aw, by t he mer e asser t i on of t he
pl ai nt i f f ' s cl ai m) i s l ocat ed, i f anywher e, wher e t he debt or i s, and t hat
pl ace i s Quebec .

Edi nger ' s t hi r d t est st at es t hat a " pr ovi nce may l egi sl at e . . . pr ovi ded
onl y t wo condi t i ons ar e met , f i r st , t he l egi sl at i on i s i n r el at i on t o some
pr ovi nci al obj ect ; and second, t hat t he expanded appl i cat i on i s necessar y
f or t he at t ai nment of t he obj ect and t hat t her e i s some nexus wi t h t he
pr ovi nce" . 123 Thi s suggest s mor e f r ui t f ul i nqui r i es, but st i l l needs t o be
mor e f ul l y devel oped . The i ssue r ai sed by t he cl ai mt hat a pr ovi nce may
l egi sl at e ext r a- t er r i t or i al l y i s not one t hat can be l ooked at sol el y f r omt he
poi nt of vi ew of t he pr ovi nce maki ng t he cl ai m. The i ssue i s one of
f eder al i sm, of t he l i mi t s on pr ovi nci al sover ei gnt y t hat must be i mposed
on each f or t he good of al l . The i ssue i s, t her ef or e, t he need t o bal ance
t he cl ai mof one pr ovi nce t o l egi sl at e ext r a- t er r i t or i al l y agai nst a cl ai mof
anot her ( or ot her s) t hat i t s ( or t hei r ) sover ei gnt y i s bei ng i nf r i nged . What
we need t o exami ne i s how t hi s bal anci ng shoul d be done . Consi der abl e
hel p i n under st andi ng t he i ssue i s, once agai n, pr ovi ded by exami nat i on
of t he Amer i can handl i ng of t he same pr obl em.

The Amer i can cr i t er i a f or deal i ng wi t h t he pr obl emof ext r a- t er r i t or i al i t y
ar e based on t he " due pr ocess" cl ause of t he Four t eent h Amendment and
t he " Ful l Fai t h and Cr edi t " r equi r ement of Ar t i cl e I V . The i ssues r ai sed
by choi ce of l aw ar e ver y much t he same as t hose r ai sed by j ur i sdi ct i on .
The same i ssues of f ai r ness and f eder al i sm ar i se . Thus t he Four t eent h
Amendment may be r egar ded as addr essi ng t he i ssue of ext r a- t er r i t or i al
r each of st at e l aw by f ocussi ng on t he i ssue of f ai r ness t o t he par t i es,
whi l e " Ful l Fai t h and Cr edi t " r ef l ect s t he i ssue of sover ei gnt y and
f eder al i sm. 124

122 AN. Di cey, J . H. C. Mor r i s, The Conf l i ct of Laws ( 10t h ed . , 1980) st at e i n Rul e
78( 1) , " choses i n act i on gener al l y ar e si t uat e i n t he count r y wher e t hey ar e pr oper t y
r ecover abl e or can be enf or ced" . McLeod, op . ci t . , f oot not e 1, p . 193, st at es t hat a " r i ght
of act i on i n t or t i s si t uat ed i n t he count r y wher e t he act i on may be br ought " . As t est s f or
t he const i t ut i onal i t y of anyt hi ng, t hese pr ovi si ons ar e usel ess : t hey ar e mer e t aut ol ogi es .

123 See, supr a, f oot not e 112 .
124 E. R. Scol es . P. Hay, Conf l i ct of Laws ( 1982) , p . 80 .
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I t has been suggest ed t hat t he l at t er cr i t er i on was used by t he Su-
pr eme Cour t t o i mpose on t he st at es an af f i r mat i ve dut y t o appl y t he l aw
of anot her st at e . " ' Thi s appr oach woul d t hen i nt r oduce i nt o t he choi ce of
l aw pr ocess, as a const i t ut i onal r equi r ement , t he dut y of cour t s t o bal ance
t he cl ai ms of compet i ng st at e l aws t o appl i cat i on and t o make t he choi ce
of t he appl i cabl e l aw i n accor dance wi t h const i t ut i onal st andar ds . Thus
t he cour t woul d have t o deci de whi ch st at e had t he gr eat er i nt er est i n t he
appl i cat i on of i t s l aw. By asser t i ng t hat t hi s deci si on was const i t ut i onal l y
r equi r ed, t he Supr eme Cour t woul d have t he power t o r evi ew t he sub-

, st ant i ve r esul t s of t he st at e' s choi ce of l aw r ul e . Thi s appr oach has been
abandoned i n mor e r ecent cases and t he " Ful l Fai t h and Cr edi t " cl ause i s
equat ed wi t h t he l i mi t at i ons of due pr ocess . 126 Thus t he i ssue has become
l ess an i ssue of f eder al i sm and st at e sover ei gnt y and mor e an i ssue of
f ai r ness . " Ful l Fai t h and Cr edi t " r emai ns r el evant i n some ci r cumst ances
t hat bear di r ect l y on some of t he i ssues r ai sed by Goi ng and whi ch wi l l be
br i ef l y di scussed l at er .

The basi s f or t he Amer i can cont r ol of ext r a- t er r i t or i al i t y i s t he case
of Home I nsur ance Co . v . Di ck . X27 The case i nvol ved an act i on on i nsur -
ance cont r act s . The pl ai nt i f f , whi l e r esi dent i n Mexi co, had t aken out an
i nsur ance pol i cy wi t h a Mexi can i nsur er . The r i sk had been r ei nsur ed by
t wo New Yor k i nsur er s . A l oss occur r ed . The pol i cy r equi r ed t hat any
act i on on t he pol i cy be br ought wi t hi n one year of t he l oss . Thi s pr ovi si on
was val i d i n Mexi co, but i nval i d i n Texas wher e t he pl ai nt i f f sued . A
Texas cour t ' s r ej ect i on of t he def ence based on t he one- year l i mi t at i on
was hel d by t he Supr eme Cour t t o be a deni al of due pr ocess . The- cour t
hel d t hat Texas was wi t hout power t o af f ect " t he r i ght s of par t i es beyond
i t s bor der havi ng no r el at i on t o anyt hi ng done or t o be done wi t hi n

i t st hem" . The ef f ect of Home I nsur ance v . Di ck i s t hat " t he const i t ut i on
commands t hat when a st at e has no si gni f i cant cont act wi t h par t i es or t he
occur r ence i t may not appl y i t s l aw t o al t er t he r i ght s or dut i es of t he
par t i es" . 129

The most r ecent deci si on on t he due pr ocess l i mi t at i ons on choi ce of
l aw i s t he case of Al l st at e I nsur ance Co . v . Hague. 130 The case ar ose out
of a f at al t r af f i c acci dent . The pl ai nt i f f was t he wi dowof - a man who had
been ki l l ed i n an acci dent t hat had occur r ed i n Wi sconsi n . The deceased
was a r esi dent of Wi sconsi n, but was empl oyed i n Mi nnesot a . The de-

i t s I bi d. , p . 81 .

t es I bi d . , pp . 81, 89 .
127

281 U. S . 397, 50 S. Ct . 338, 74 L . Ed . 926 ( 1930) ;

1 ?$ I bi d . , at pp . 408 ( U. S. ) , 341 ( S . Ct . ) ; and see Scol es, Hay, op . ci t . , f oot not e 124,

p. 82 .

129 Scol es, Hay, i bi d. , p . 92 .

130 449 U. S. 302, 101 S. Ct . 633 ( 1981) .



306 THE CANADI AN BAR REVI EW

	

[ Vol . 63

ceased was ki l l ed by an uni nsur ed mot or i st . The deceased had t hr ee
aut omobi l e i nsur ance pol i ci es wi t h t he def endant i nsur er . Each pr ovi ded
f or $15, 000 deat h benef i t s i n t he event t hat deat h was caused by an
uni nsur ed mot or i st . Wi sconsi n l aw pr ovi ded t hat i n such ci r cumst ances
t he cl ai mwoul d be l i mi t ed t o one f or $15, 000 . Mi nnesot a l aw pr ovi ded
t hat t he cl ai ms coul d be " st acked" , so t hat under Mi nnesot a l aw t he
pl ai nt i f f coul d cl ai m $45, 000 ( $15, 000 on each pol i cy) . Af t er her hus-
band' s deat h, but bef or e begi nni ng t he act i on, t he pl ai nt i f f moved t o
Mi nnesot a ( wher e she r emar r i ed) . The Mi nnesot a cour t s had appl i ed
Mi nnesot a l aw t o per mi t t he pl ai nt i f f t o st ack her cl ai ms . Thi s choi ce of
l aw deci si on was chal l enged by t he def endant as unconst i t ut i onal : a deni -
al of due pr ocess .

The Supr eme Cour t di smi ssed t he appeal . Four member s of t he
cour t , speaki ng t hr ough Br ennan J . , hel d t hat Mi nnesot a had suf f i ci ent
cont act s wi t h t he case t o suppor t t he const i t ut i onal i t y of i t s choi ce of l aw
r ul e, i t s deci si on t o appl y i t s own l aw. The cont act s i dent i f i ed wer e, ( 1)
t he deceased had been empl oyed i n Mi nnesot a, ( 2) t he def endant di d
busi ness i n Mi nnesot a, and ( 3) t he pl ai nt i f f moved t o Mi nnesot a af t er t he
acci dent and had t her e been appoi nt ed per sonal r epr esent at i ve of her
husband' s est at e . A f i f t h member of t he cour t , St evens J . , uphel d t he
Mi nnesot a deci si on on t he gr ounds t hat t he def endant coul d not compl ai n
of unf ai r t r eat ment because t he deceased had pai d t hr ee pr emi ums and
t hat st acki ng r ul es wer e mor e common t han ant i - st acki ng r ul es . 131 The
di ssent deni ed t he adequacy of t he cont act s r el i ed on by t he pl ur al i t y . 132

The deci si on has been sever el y cr i t i ci zed, 133 and, i ndeed, appear s
har d t o def end, f or t he cont act s r el i ed on ar e i r r el evant t o t he i ssue r ai sed
( i . e . , whet her t he st acki ng or ant i - st acki ng r ul es coul d be appl i ed) . The
second and t hi r d cont act s ar e, i n addi t i on, cont r i ved or ar t i f i ci al . But even
i f t he appl i cat i on of t he due pr ocess t est i n Hague i s unsat i sf act or y, t he
gener al nat ur e of t he t est i s cl ear . The f ocus i s on " cont act s" and i n t hi s
sense t he t est appl i ed i n Hague has a cl ose par al l el wi t h t he I nt er nat i onal
Shoe t est appl i ed t o det er mi ne t he const i t ut i onal i t y of a t aki ng of j ur i sdi c-
t i on . Behi nd t he not i on of " cont act s" i s t he not i on of f ai r ness . The basi s
f or deci si ons l i ke I nt er nat i onal Shoe and Wor l d- Wi de Vol kswagen i s t he
consi der at i on of t he f ai r ness of subj ect i ng a par t i cul ar def endant t o t he
j ur i sdi ct i on of a par t i cul ar cour t . The same concer n must under l i e t he
choi ce of l aw pr obl em, but t he t est need not be t he same . Thus, a def en-
dant may be l i abl e t o be sued i n a par t i cul ar st at e, but be pr ot ect ed f r om
t he appl i cat i on of f or uml aw when t hat appl i cat i on woul d be unf ai r t o i t .

131 I bi d. , at pp . 330 ( U . S . ) , 649 ( S . Ct . ) .
132

I bi d . , at pp . 337 ( U. S. ) , 633 ( S . Ct . ) per Powel l J . , wi t h whomBer ger C. J . and
Rehnqui st J . agr eed .

133 See, e. g . , Scol es, Hay, op . ci t . , f oot not e 124, p . 95 ; G. R. Shr eve, I n Sear ch of a
Choi ce- of - Law Revi ewi ng St andar d- Ref l ect i ons on Al l st at e I nsur ance Co . v . Hague
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The Aust r al i an posi t i on i s, once agai n, cur i ousl y undevel oped . The
l eadi ng cases ar e of t en r ef er r ed t o f or t hei r suppor t f or t r adi t i onal conf l i ct s
r ul es . " ' I t has, f or exampl e, been sai d t hat , " [ j j udi ci al opi ni on, so f ar ,
has st eadf ast l y deni ed t he exi st ence of i nt r a- Aust r al i an conf l i ct s, ' . 135 The
pr ovi si ons ' of t he Aust r al i an Const i t ut i on cl ear l y r ai se t he possi bi l i t y,
deal t wi t h by t he Amer i can cour t s as I have out l i ned, t hat t her e ar e
const i t ut i onal r equi r ement s of choi ce of l aw. 136 But not onl y has t her e
been no devel opment of mandat or y choi ce of l aw r ul es, t her e has been no
devel opment of a " due pr ocess" l i mi t at i on on t he power of a cour t t o
appl y i t s own st at e l aw. " ' , The Aust r al i an, posi t i on i s, t her ef or e, much
l i ke t he Canadi an i n t hat no ( or ver y l i t t l e) speci al account has been t aken
of t he exi st ence of i nt er - st at e conf l i ct s . As a sour ce of i deas t o r esol ve t he
pr obl ems t hat t hi s ar t i cl e addr esses t he Aust r al i an l aw i s near l y bar r en .

The Amer i can cases ar e not ver y cl ear or ver y sat i sf act or y on t he
i ssue of t he t est t o det er mi ne t he const i t ut i onal i t y of a choi ce of l aw r ul e .
The cr i t er i a suggest ed by comment at or s ar e mor e sat i sf act or y and of f er a
basi s f or deal i ng wi t h t he pr obl emof Goi ng . 138 We have assumed t hat t he
def endant Fr aser , as a r esi dent of Quebec, had been made l i abl e t o an
Ont ar i o pl ai nt i f f when, on t he f act s of t he case, t he onl y cont act wi t h
Ont ar i o i s t he pl ai nt i f f ' s r esi dence t her e . Leavi ng asi de t he i ssue of any
i nsur ance and, i n par t i cul ar , t he pr ovi si ons of t he Ont ar i o I nsur ance Act ,
i t i s, I t hi nk, r easonabl e t o assume t hat , under t he I nt er nat i onal Shoe t est
or under t he t est i n Mor an v . Pyl e Nat i onal , Ont ar i o coul d not const i t u-
t i onal l y asser t j ur i sdi ct i on over t he def endant ; t her e woul d be i nsuf f i ci ent
cont act s t o suppor t Ont ar i o' s l ong- ar mj ur i sdi ct i on .

139 By dr i vi ng i n Que-
bec, even near t he Ont ar i o bor der , one does not t her eby accept t he r i sk of

( 1982) , 66 Mi nnesot a L. Rev . 327. The deci si on i s def ended by A. F . Lowenf el d ( who
was counsel f or Mr s . Hague i n t he Supr eme Cour t ) , Renvoi Among t he LawPr of essor s :
An Amer i can' s Vi ew of t he Eur opean Vi ew of Amer i can Conf l i ct of Laws ( 1982) ; 30
Am. J . of Comp . Law99 .

134 E. g. , Ander son v . Er i c Ander son ( Radi o and T. V. ) Pt y . Lt d. , supr a, f oot not e
114 .

135 Nygh, op . ci t . , f oot not e 48, p. 6 . Nygh r ef er s t o Wi ndeyer J . who i n Peder sen v .
Young ( 1964) , 110 C. L . R. 162, at p . 170 ( H. C. Aust . ) sai d :

The St at es ar e separ at e count r i es i n pr i vat e i nt er nat i onal l aw, and ar e t o be so
r egar ded i n r el at i on t o . one anot her .
136 See t he pr ovi si ons set out , supr a, f oot not es 76, 77 .
137 Agood exampl e of t hi s i s Ander son v . Er i c Ander son ( Radi o and T. V. ) Pt y . Lt d . ,

supr a, f oot not e 114, wher e t he Hi gh Cour t appl i ed t he f i r st r ul e of Phi l l i ps v . Eyr e t o deny
t he pl ai nt i f f a cause of act i on i n NewSout h Wal es wher e cont r i but or y negl i gence was a
compl et e def ence t o an act i on i n t or t . The acci dent had occur r ed i n t he Capi t al Ter r i t or y
wher e t her e was appor t i onment l egi sl at i on . The j ur y, i nst r uct ed t o appor t i on t he f aul t , had
f ound t he pl ai nt i f f 10%t o bl ame . The case demands t he same ki nd of cr i t i ci sm I am
di r ect i ng at t he equal l y f or um- cent r ed appl i cat i on of Ont ar i o l aw i n Goi ng.

138 See Scol es, Hay, op . ci t . , f oot not e 124, pp . 79- 104 .
139 The most r ecent st at ement s of t he Uni t ed St at es Supr eme Cour t , Keet on v . Hus-



308

	

LA REVUE DU BARREAU CANADI EN

	

[ Vol . 63

bei ng hal ed bef or e an Ont ar i o cour t . I f t hi s ar gument i s accept ed, t hen t he
ar gument agai nst t he const i t ut i onal i t y of Ont ar i o l aw i s even st r onger . I t
i s t r ue t hat t he pl ai nt i f f r esi ded i n Ont ar i o, but i n a bal anci ng of t he
f ai r ness of t he appl i cat i on of Ont ar i o l aw t o bot h par t i es, i t shoul d be
r emember ed t hat t he pl ai nt i f f was t he one who l ef t her home t o go t o
Quebec . On f ai r ness or due pr ocess gr ounds, t he ar gument i s st r ong t hat
not onl y i s Ont ar i o unabl e t o asser t j udi ci al j ur i sdi ct i on over t he def en-
dant , i t i s si mi l ar l y unabl e t o appl y i t s own l aw. ' 4o

I t may be obj ect ed t hat a f ocus on f ai r ness and due pr ocess i s i r r el e-
vant under t he usual t est s appl i ed under sect i on 92( 13) . Thi s pr oposi t i on
may be gener al l y accept ed now, but t he ar gument s t hat ar e bei ng made
her e have not of t en been made bef or e i n Canada . 141 When t hey ar e, i t may

t l er Magazi ne, supr a, f oot not e 44, and Cal der v . Jones, i bi d . . suggest t hat even af t er
CBG, supr a, f oot not e 40, t her e i s a r equi r ement t hat t her e be " mi ni mum cont act s" wi t h
t he f or um. The j udgment i n Wor l d- Wi de Vol kswagen, supr a, f oot not e 33, i s, I bel i eve,
cl ear t hat t her e woul d be i nsuf f i ci ent cont act s : see par t i cul ar l y, t he quot at i on of Whi t e J . ,
supr a, f oot not e 96 . See al so Scol es, Hay, op . ci t . , f oot not e 124, p . 94 ( wr i t t en af t er
Wor l d- Wi de Vol kswagen, but bef or e CBG) .

140 Agai n, wi t hout get t i ng deepl y i nvol ved i n t he Amer i can l aw, suppor t f or t hi s
ar gument i s suppl i ed by Hague, supr a, f oot not e 130, and t he gener al accept ance of t he
vi ew t hat t he Supr eme Cour t went about as f ar as i t i s l i kel y t o go . The l anguage of Powel l
J . , di ssent i ng i n Hague, i s pr obabl y an accur at e r ef l ect i on of Amer i can l aw ( pp . 333
( U . S . ) , 650- 651 ( S . Ct . ) ) :

[ T] he cont act s bet ween t he f or umst at es at t he l i t i gat i on shoul d not be so ` sl i ght and
casual ' t hat i t woul d be f undament al l y unf ai r t o a l i t i gant f or t he f or umt o appl y i t s
own St at e' s l aw.
141 P. Hogg, Const i t ut i onal Law of Canada ( 1977) , does not ment i on t hi s aspect of

t he i ssue of ext r at er r i t or i al i t y . He accept s t he Lador e v . Bennet t , supr a, f oot not e 112,
appr oach endor sed by Edi nger , l oc . ci t . , f oot not e 109 . Her t z, l oc . ci t . , f oot not e 24,
di scusses t he i ssue of pr ovi nci al ext r at er r i t or i al i t y bot h f r om t he poi nt of j ur i sdi ct i on and
choi ce of l aw. Whi l e he makes ext ensi ve compar i sons bet ween t he Amer i can and Canadi -
an posi t i ons, he accept s t he Canadi an cases l i ke I pco, supr a, f oot not e 95, and Roval Bank

of Canada v . Ki ng, [ 19131 A. C. 283 ( 1913) , 9 D. L . R . 337 ( P. C. ) as set t i ng out t he
Canadi an l aw. I woul d pr ef er t o begi n my anal ysi s on a t abul a r asa and t o devel op a
pr i nci pl ed ( and pl ausi bl e) appr oach, i n t he cont ext of whi ch t he ear l i er cases can be
r econsi der ed . Her t z, l oc . ci t . , f oot not e 24, at p . 67, quot es Cast el , Vol . 1, op . ci t . ,

f oot not e 98, at p. 200, who says :

I n a f eder al st at e compet i ng pr ovi nci al i nt er est s i n conf l i ct of l aws cases must be
eval uat ed i n t he l i ght of t he nat i onal obj ect i ve of i nt er pr ovi nci al har mony .

I agr ee, of cour se, wi t h t hi s st at ement . I di f f er f r om Pr of essor Cast el on t he gr ound t hat i t
i s onl y by abandoni ng compl et el y t he t r adi t i onal choi ce of l aw r ul es and devel opi ng
al t er nat i ve cr i t er i a expl i ci t l y based on f ai r ness and f eder al i sm concer ns t hat t he goal wi l l
be achi eved . See al so J . G. Cast el , Conf l i ct of Laws, Cases, Not es and Mat er i al s ( 5t h ed . ,
1984) , ( her eaf t er ci t ed Cast el , Cases, Not es and Mat er i al s) pp . I - 16- 1- 17, wher e he says :

Si nce Canadi an pr ovi nces l ack power t o l egi sl at e ext r at er r i t or i al l y, t er r i t or i al i t y can
be used as an i nst r ument of const i t ut i onal cont r ol over pr ovi nci al conf l i ct of l aw
r ul es .

Thi s poi nt of vi ew i s not pur sued i nt o t he anal ysi s of t he subst ant i ve r ul es .
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be t hat t he expl i ci t f ai r ness ar gument i n Mor an v . Pyl e Nat i onal as
appl i ed t o j ur i sdi ct i on woul d seem t o be equal l y appl i cabl e t o choi ce of
l aw. Thi s st at ement does not r equi r e t hat what Di ckson J . sai d i n Mor an
be r egar ded as havi ng an expl i ci t choi ce of l aw component . I n so f ar as
t hat cl ai m can be made however , i t of f er s suppor t f or t he ar gument t hat
t her e i s such a component t o t he choi ce of l aw pr ocess . t ae

The ot her component t hat ~ i s pr esent i n t he Amer i can cases i s t he
f eder al i sm or sover ei gnt y i ssue t i ed t o t he " Ful l Fai t h and Cr edi t " cl ause .
St evens J . i n t he Supr eme Cour t i n Hague expl i ci t l y depl or es t he deci si on
of t he Mi nnesot a cour t t o appl y i t s own l aw even as he uphol ds t he
const i t ut i onal i t y of t hat deci si on . 14' Thi s i s consi st ent wi t h t he " hands
of f " posi t i on t aken by t he Supr eme Cour t r egar di ng t he subst ance f or
choi ce of l awr ul es, f ol l owi ng t he equat i on of t he " Ful l Fai t h and Cr edi t "
cl ause wi t h t he due pr ocess r equi r ement . 144 I n Canada, t he use of sect i on
92( 13) may per mi t ( i f i t does not r equi r e) t hat t he f eder al i sm i ssues be
expr essl y addr essed. We coul d t hen consi der t he const i t ut i onal i t y of t he
deci si on of a pr ovi nci al cour t t o appl y i t s own l aw by aski ng i f doi ng so
" woul d i mpai r a pr edomi nant i nt er est of a si st er [ pr ovi nce] or vi ol at e a
nat i onal i nt er est " 9145

Thi s t est may not be i mpl i ci t i n t he t hi r d t est sug-
gest ed by Edi nger , but i t i s i mpl i ci t i n t he cases t hat have wr est l ed wi t h
t he pr obl em of ext r a- t er r i t or i al i t y i n t he cont ext of sect i on 92( 13) . 146

Thi s t est woul d al so suggest t hat t he appl i cat i on of Ont ar i o l aw i n
Goi ng i s unconst i t ut i onal . I t may be t r ue t hat Ont ar i o i s concer ned t hat i t s
r esi dent s r ecei ve adequat e compensat i on f or i nj ur i es caused by anot her ' s
negl i gence . But t hi s val ue can onl y be achi eved at t he expense of t he
i nt egr i t y of t he Quebec scheme of mot or vehi cl e acci dent compensat i on . 147
The deci si on i n Goi ng t hr eat ens ever y Quebec r esi dent by maki ng hi mor
her subj ect t o Ont ar i o l aw i f t hey ar e so unl ucky as t o hi t an Ont ar i o

142 The si mi l ar i t y i n t er ms of t he j ur i sdi ct i onal t est of I nt er nat i onal Shoe, supr a,
f oot not e 24, and -Home I nsur ance v . Di ck, supr a, f oot not e 127, or Al l st at e v . Hague,
supr a, f oot not e 130 i s obvi ous . The " cont act s" need not , however be eval uat ed i n t he
same way, but what Di ckson J . says about t he j ust i f i cat i on f or t he j ur i sdi ct i on of t he
Saskat chewan cour t coul d be sai d about t he j ust i f i cat i on f or t he appl i cat i on of Saskat che-
wan l aw ( by any cour t bef or e whi ch t he act i on i s br ought ) .

143 Supr a, f oot not e 130, at pp . 332 ( U. S. ) , 650 ( S. Ct . ) .

1` 14 Scol es, Hays, op . ci t . , f oot not e 124, pp . 92- 93 .
145 I bi d . , p . 103 .
146 See, e. g . , t he cases di scussed by Hogg, op . ci t . , f oot not e 141, and t he quot at i ons

f r om Cast el , i bi d .
147 Fr aser , t he def endant we ar e par t i cul ar l y i nt er est ed i n, was a Quebec r esi dent .

One of t he pur poses of . any scheme of mot or vehi cl e acci dent i nsur ance of any ki nd i s t he
pr ot ect i on of car el ess dr i ver s f r om t he r i sk of sur pr i se . The abi l i t y of t he Quebec scheme
t o pr ovi de such pr ot ect i on i s t hr eat ened by a case l i ke Goi ng . I t i s i n t hi s sense t hat t he
i nt egr i t y of t he Quebec scheme i s vi ol at ed by t he deci si on .
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r esi dent . t as ( I t i s wor t h not i ng t hat t he r ul e of Phi l l i ps v . Eyr e as appl i ed
i n Goi ng i s so f or um- cent r ed t hat t he r ul e woul d not di f f er ent i at e bet ween
a cl ai m made by an Ont ar i o r esi dent and one made by a Quebec ( or f or
t hat mat t er a New Yor k) r esi dent . Any pl ai nt i f f coul d r ecover f ul l com-
mon l aw damages i n Ont ar i o . I t i s a poor excuse f or t hese r esul t s t o say
t hat i n many cases t he Ont ar i o j udgment woul d not be enf or ceabl e out si de
Ont ar i o ; t he cl ear pot ent i al f or unf ai r and unj ust i f i ed t r eat ment of Quebec
r esi dent s exi st s .

Ther e i s anot her aspect t o t he f eder al i sm or sover ei gnt y i ssue . For -
ei gn j udgment s i n Quebec ar e not concl usi ve on t he mer i t s of t he di sput e
even i f t he def endant has been per sonal l y ser ved or submi t t ed . t oy The
def endant can r ai se t he mer i t s of t he di sput e i n any act i on on t he f or ei gn
j udgment . I SO Thi s vi ew, whi l e gener al l y i ndef ensi bl e, 151 becomes much
mor e under st andabl e i f t her e ar e no const i t ut i onal l i mi t s on t he appl i ca-
t i on of Ont ar i o l aw on f act s l i ke Goi ng . Thi s ar gument emphasi zes what
i s i mpl i ci t i n al l t he ar gument s t hat have been made . Cl ai ms t o t ake
j udi ci al j ur i sdi ct i on and t o appl y f or uml aw when made by one pr ovi nce
( or count r y f or t hat mat t er ) t hat ar e gener al l y r egar ded by ot her s ( not wi t h-
st andi ng any el ement of hypocr i sy) as bei ng ext r avagant or unf ai r and
i ndef ensi bl e, wi l l i nevi t abl y r esul t i n a br eakdown of t he ki nd of cooper a-
t i on t hat shoul d exi st i n a f eder al st at e or mor e wi del y i n t he i nt er nat i onal
Communi

t y
. 152 The di f f er ence bet ween t he f eder al st at e and t he wor l d i s

t hat i n t he f or mer t her e exi st s bot h a mechani sm( t he Supr eme Cour t ) and
st andar ds f or compar i ng r esponsi bl e behavi our ( t he Const i t ut i on) on t he
par t of al l t he component par t s: . ; . .

t as See al so Guer i n v . Pr oul x ( 1982) , 37 O. R. ( 2d) 558 ( Ont . Co . Ct . ) , Per r on v .
Par i sé ( 1983) , 116 A. P. R. 409, 44 N. B. R. ( 2d) 409 ( N . B . Q. B. ) .

t ag
Ci vi l Code, Ar t . 178 . Cf . Zodi ak I nt er nat i onal Pr oduct i ons I nc . v . Pol i sh Peo-

pl e' s Republ i c, [ 1983) 1 S. C. R. 529, 47 N. R . 321, wher e a f or ei gn ar bi t r al awar d was
gi ven pr ecl usi ve ef f ect . I t i s odd t hat an ar bi t r al awar d woul d be gi ven mor e ef f ect t han t he
j udgment of a cour t t hat ex hypot hesi had j ur i sdi ct i on over t he def endant i n t he sense
r equi r ed by Quebec l aw.

` ° See, e . g . , K. H. Nadel man, Enf or cement of For ei gn Judgment s i n Canada ( 1960) ,
38 Can . Bar Rev . 68, N. M. Pat er son &Sons Lt d . v . St . Lawr ence Cor p . Lt d . , [ 19741
S. C. R . 31, ( 1973) , 34 D. L . R. ( 3d) 751 .

151 The ar gument s gener al l y gi ven f or gi vi ng pr ecl usi ve ef f ect t o, at l east , some
f or ei gn j udgment s ar e t hat i t i s bot h unf ai r and i nef f i ci ent ( i n t er ms of soci al cost s) t hat a
par t y shoul d be f or ced t o r el i t i gat e al l over agai n ; see Shar pe, op . ci t . . f oot not e 1, p . 66 .
Si mi l ar r easoni ng under l i es al l t he cases wher e t he cour t s enf or ce t he f or ei gn j udgment .

152 See, e. g . , t he ext r aor di nar y r ami f i cat i ons of t he Ur ani umCar t el , and i nt er nat i onal
r eact i on t o t he Amer i can cl ai ms f or ant i - t r ust j ur i sdi ct i on . I n Canada see At omi c Ener gy
Cont r ol Act , R. S . C . 1970, c . A- 19, t he r egul at i ons r el at i ng t o secr ecy about t he exi st ence
and f unct i oni ng of t he car t el : Ur ani umI nf or mat i on Secur i t y Regul at i ons, P. C. 1977- 2923,
SORl 77- 836, t he For ei gn Ext r at er r i t or i al Measur es Act , S . C. 1984- 1985 . c . 49, and Gul f
Oi l Cor p . v . Gul f Canada Lt d . , [ 198012 S. C. R. 39, ( 1980) , 111 D. L . R. ( 3d) 74 . I n t he
Uni t ed Ki ngdomsee such l egi sl at i on as Pr ot ect i on of Tr adi ng I nt er est s Act , 1980 ( U . K. )
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These ar gument s suggest t hat t her e i s bot h a necessar y const i t ut i onal
component i n ever y choi ce of l aw deci si on, and a st r ong ar gument t hat
t he appl i cat i on . of Ont ar i o l aw i n Goi ng was const i t ut i onal l y i ndef ensi bl e .
I t i s not j ust t hat t he choi ce of l aw r ul e was based on Phi l l i ps v . Eyr e
( t hough t hat r ul e i s so absur dl y f or um- cent r ed t hat i t i s ver y l i kel y t o
cr eat e a pr obl em) t hat r ai sed t he const i t ut i onal i ssue ; any conf l i ct s choi ce
of l awmay r ai se t he same i ssue when t he r esul t i ng appl i cat i on of pr ovi n-
ci al l aw t hr eat ens ei t her due pr ocess concer ns or t he val ues of f eder al i sm.

111 . The Consequences For Conf l i ct s Anal ysi s

The ar gument s t hat .have j ust been made, i f accept ed, woul d have a maj or
i mpact on t he usual appr oach t o conf l i ct s cases . As t hey have been put ,
t hey woul d not necessar i l y f or ce us t o abandon t he st r uct ur e of t r adi t i onal
conf l i ct s doct r i ne . I bel i eve, however , t hat t hey have t he pot ent i al t o
dest r oy t he whol e t r adi t i onal st r uct ur e of conf l i ct s and t o f or ce conf l i ct s
cases t o be seen ei t her as cont r act s or t or t s, et c . , pr obl ems ( wi t h some
aspect s of geogr aphi cal compl exi t y) or as const i t ut i onal ones . I shal l
br i ef l y devel op t hi s ar gument her e . I admi t t hat I am vent ur i ng i nt o
l ar gel y unchar t ed wat er s, but I bel i eve t hat t he advent ur e i s wor t h
under t aki ng .

I have up t o now ar gued t hat i t was const i t ut i onal l y i mpr oper f or t he
Ont ar i o cour t t o appl y Ont ar i o l aw on t he f act s of Goi ng . I have r ef er r ed
t o ar gument s t hat suggest t hat , a di f f er ent choi ce of l aw r ul e woul d have
been pr ef er abl e si nce such a r ul e woul d have chosen Quebec l aw ( or t he

( t he " Cl aw- back" Act ) . Rel evant l i t er at ur e i ncl udes J . E . Neuhaus, Power t o Rever se
For ei gn Judgment s. The Br i t i sh Cl aw- back St at ut e under I nt er nat i onal Law( 1981) , 81
Col . L. Rev . 1097 ; A. Aucoi n, Ext r at er r i t or i al i t y and t he Ur ani um Car t el : A Legal
Anal ysi s, ( 1982, LL . M. t hesi s, Uni ver si t y of Tor ont o) ; R. J . Pi kna, The Ur ani umCar t el
Saga- Yel l owcake and Act of St at e : What Wi l l be Thei r Event ual Fat e? ( 1980) , 12 Case
West er n Res . J . I nt ' l L . 591 .

A f ur t her i nst al l ment i n t he l ong- r unni ng bat t l e bet ween Amer i can ant i - t r ust pol i ci es,
r epr esent ed by t he Amer i can cour t s, and t he Br i t i sh gover nment i s f ound i n Br i t i sh
Ai r ways Boar d v . Laker Ai r ways Lt d . , [ 19841 3 Al l - E . R. 39, [ 1984) 3 W. L . R . 413
( H. L . ) . The case i s par t of t he f al l - out of t he bankr upt cy of Laker Ai r ways . Laker ,
t hr ough i t s l i qui dat or , br ought an act i on agai nst Br i t i sh Ai r ways and a number of ot her
t r ans- At l ant i c car r i er s i n t he Feder al Cour t i n t he Di st r i ct of Col umbi a f or damages under
t he Sher man Act . Br i t i sh Ai r ways sought an i nj unct i on i n t he Engl i sh cour t s t o pr event
Laker f r ompr oceedi ng wi t h t he Amer i can act i on . The Br i t i sh Gover nment had i nt er vened
by i ssui ng or der s under t he Pr ot ect i on of Tr adi ng I nt er est s Act 1980, or der i ng Br i t i sh
Ai r ways not t o compl y wi t h or der s of t he Amer i can cour t f or t he pr oduct i on of docu-
ment s . The House of Lor ds, r ever si ng t he deci si on of t he Cour t of Appeal , deni ed t he
i nj unct i on on t he gr ound t hat i t was not unconsci onabl e t hat Br i t i sh Ai r ways shoul d be
subj ect t o t he Amer i can ant i - t r ust pr oceedi ngs . The House of Lor ds f ur t her hel d t hat
or der s of t he Br i t i sh Gover nment di d not pr event Laker f r om pur sui ng i t s cl ai m i n t he
Amer i can cour t s .
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Quebec r ul e of no l i abi l i t y) as t he gover ni ng l aw or pr ef er r ed r ul e . " '
Ther e ar e a bewi l der i ng var i et y of choi ce of l aw r ul es of var i ous t ypes
compet i ng f or appl i cat i on i n al l ar eas of conf l i ct s, and t he f i el d of t or t s
has been t he most pr ol i f i c pr ogeni t or of such r ul es . I do not pr opose t o
r evi ew t he ent i r e f i el d her e . Ther e ar e however t wo mai n t ypes of sug-
gest ed r ul es and t he pr oposal s have a number of si gni f i cant common
f eat ur es t hat I want t o i nvest i gat e .

The f i r st t ype of r ul es ar e, i n conf l i ct s t er mi nol ogy, r ef er r ed t o as
" j ur i sdi ct i on sel ect i ng" . 154 They at t empt t o i dent i f y f or any di sput e t he
j ur i sdi ct i on whose l aw wi l l " gover n" . I have al r eady r ef er r ed t o t he r ul es
of t he t ype f ound i n cont r act s and successi on t o movabl es . 15' I n t or t s we
f i nd, as cur r ent al t er nat i ves t o Phi l l i ps v . Eyr e, a pr oposal t hat t or t s
l i abi l i t y be based on t he i dent i f i cat i on of t he " pr oper l aw of t he t or t " 156

or

on t he l aw of t he pl ace of t he wr ong . " ' The appl i cat i on of t he second of
t hese r ul es, and pr obabl y t he f i r st as wel l , woul d r esul t i n t he i ssues i n
Goi ng bei ng gover ned by Quebec and not Ont ar i o l aw. I have no quar r el
wi t h t hi s r esul t on t he f act s of Goi ng. I t i s not har d, however , t o show t hat
t hese r ul es ar e f undament al l y f l awed . They ar e f l awed because t hey ar e
i ncapabl e ei t her of di f f er ent i at i ng har d cases f r omeasy cases, or of ensur -
i ng t hat what ever t or t val ues ar e pr esent i n any case ar e consi der ed .

153 Supr a, f oot not e 106 .
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154 One ear l y appl i cat i on of t hi s t er m comes f r om D. F . Caver s, A Cr i t i que of t he
Choi ce of LawPr obl em ( 1933) , 47 Har v . L. Rev . 173 .

155 Supr a, t ext f ol l owi ng f oot not e 112 .
156 J . H. C. Mor r i s, The Pr oper Law of a Tor t ( 1951) , 64 Har v . L . Rev . 881, r epeat ed

i n Di cey and Mor r i s, op . ci t . , f oot not e 122, pp . 933- 935 . I t i s not cor r ect t o say, as does
McLeod, op . ci t . , f oot not e 1, p . 530, t hat Dr . Mor r i s was ant i ci pat i ng " t he Amer i can
Revol ut i on" . I t i s not possi bl e t o over st at e t he di f f er ence bet ween t he j ur i sdi ct i on- sel ect i ng
r ul es of bot h t he t r adi t i onal t ype and t he ( Mor r i s) " pr oper l aw" t ype, on t he one hand,
and t he mor e moder n appr oaches of B. Cur r i e, Sel ect ed Essays on t he Conf l i ct of Laws
( 1963) , passi m, ( and especi al l y, Not es on Met hods and Obj ect i ves i n t he Conf l i ct of
Laws, [ 1959] Duke L. J . 171, r epr i nt ed i n Cur r i e, op . ci t . , p . 177) and D. F. Caver s, The
Choi ce of Law Pr ocess ( 1965) . Anal ysi s of t he di sput e, comment s on i t , on t he cases and
sur veys of t he st at e of t he l aw ar e so numer ous as t o be i mpossi bl e t o l i st her e . A good
sour ce of bot h t he compet i ng vi ews, and of comment s on t hem and on t he pr obl ems
sol ved or unsol ved i s f ound i n Amer i can casebooks; see A. T . Von Mehr en, D. T . Tr aut man,
The Law of Mul t i st at e Pr obl ems ( 1965) ; R. C. Cr amt on, D. P. Cur r i e, H. Kay, Conf l i ct of
Laws ( 3r d ed . , 1981) ; H. L . Kom, The Choi ce- of - Law Revol ut i on : A Cr i t i que ( 1983) , 83
Col . L . Rev . 772 .

157 Thi s posi t i on i s somet i mes adopt ed by t hose who gi ve up i n despai r t he ef f or t t o
devel op sat i sf act or y al t er nat i ves ; see e. g . , A. D . Twer ski , Neumei er v . Ksl ehner : Wher e
ar e t he Emper or ' s Cl ot hes ( 1973) , 1 Hof st r a L. Rev . 104 . I t i s di scussed by J . G. Cast el ,
Canadi an Conf l i ct of Laws, Vol . l l ( 1977) , pp . 597- 600 ( her eaf t er ci t ed Cast el , Vol . I I )
and by McLeod, op . ci t . , f oot not e 1, pp . 529- 530, nei t her of whomr ecommend i t . Ar t . 6
of t he Ci vi l Code of Quebec has been i nt er pr et ed i n t hi s way ( see Cast el , Cases, Not es and
Mat er i al s, op . ci t . , f oot not e 141, p . 13- 5) , but t he r ecent r ecommendat i on of t he Quebec
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These cr i t i ci sms l ed t o t he devel opment i n t he Uni t ed St at es of r ul es
of anot her t ype . 15' These r ul es do not seek t o i dent i f y aj ur i sdi ct i on whose
l aw wi l l gover n ; t hey f ocus i nst ead on t he r ul es i n conf l i ct t he Quebec
r ul e pr ot ect i ng t he def endant f r om a ci vi l act i on f or negl i gence and t he
Ont ar i o r ul e pr ovi di ng t he pl ai nt i f f wi t h a cl ai mi n damages . One r esul t of
t hi s shi f t i n f ocus i s t hat i t nowbecomes possi bl e t o see t hat i n many cases
t her e i s, i n f act , no need t o choose bet ween t he compet i ng r ul es . Thus, i t
may be appar ent t hat a r ul e of t he f or umshoul d not be appl i ed t o a case of
geogr aphi cal compl exi t y, t s9

or i t may be t hat t he pur pose behi nd t he
f or ei gn r ul e woul d not be f or war ded by i t s appl i cat i on t o t he f act s of t he
case . 160 i f , f or exampl e, we had a case wher e t wo Ont ar i o r esi dent s
( ent i t l ed t o t he pr ot ect i on of t he st andar d Ont ar i o aut omobi l e i nsur ance
pol i cy) wer e i nj ur ed i n an acci dent i n Quebec caused by t he Ont ar i o
dr i ver ' s negl i gence, an Ont ar i o cour t mi ght be j ust i f i ed i n concl udi ng t hat
t he pur pose behi nd t he Quebec r ul e denyi ng any t or t cl ai mwoul d not be
ser ved by t he appl i cat i onof Quebec l awand t hat t he measur e of damages
appr opr i at e under Ont ar i o l aw coul d be awar ded. 161 I t i s t he i nabi l i t y of
t he t r adi t i onal j ur i sdi ct i on sel ect i ng r ul es t o make t hese ki nds of di scr i mi -
nat i ons t hat i s t he pr i nci pal r eason f or t hei r unsat i sf act or y nat ur e . An easy
case l i ke t he one I have' j ust ment i oned i s sai d t o r ai se a " f al se conf l i ct " . 162

Ci vi l Code Revi si on Of f i ce i s f or t he appl i cat i on of t he domi ci l e ( habi t ual r esi dence) of
t he pl ai nt i f f , subj ect t o t he def endant ' s r i ght t o r ai se a def ence based on t he pl ace wher e
t he t or t occur r ed, pr ovi ded t hat he was domi ci l ed t her e ; Cast el , Vol . I I , supr a, p . 647;
McLeod, op . ci t . , f oot not e 1, p . 564 . On t he f act s of Goi ng, Fr aser woul d not be l i abl e
had t he Quebec r ul e been appl i ed . As wel l as t he Quebec pr oposal t her e has been a
suggest i on of t he Uni f or m Law Conf er ence of Canada, ( Pr oceedi ngs, 1966) pp . 58- 62,
( based l ar gel y on t he Rest at ement 2d, Conf l i ct of Laws 2d ( 1971) ) , and sever al I nt er na-
t i onal convent i ons . These ar e r ef er r ed t o i n bot h Cast el , Vol . 11, supr a, and McLeod, op .
ci t . , f oot not e 1 . None of t hese suggest i ons t ouch on t he ar gument of t hi s ar t i cl e .

158 Rest at ement 2d, i bi d . , ss . 6, 145 ; Caver s, op . ci t . , f oot not e 156, Pr i nci pl es of
Pr ef er ence; P . R. A. Lef l ar , Amer i can Conf l i ct s Law( 1969) , - especi al l y pp . 233- 259; R. A.
Lef l ar , Conf l i ct s Law: Mor e Choi ce I nf l uenci ng Consi der at i ons ( 1966) , 54 Cal i f . L . Rev .
1584 ( Excer pt ed i n Cr amt ôn, Cur i e, Kay, op . ci t . , f oot not e 156, pp . 328- 331) .

159 See, e. g . , Neumei er v . Kuehner , 286 N. E. 2d 454 ( N. Y. C. A. , 1972) ; Bl ock
Br os. Real t y Lt d . v . Mol l ar d ( 1981) , 122 D. L . R. ( 3d) 323, 27 9- C. L. R. 17 ( B. C. C. A. ) ;
and some cur i ous cases on t he Al ber t a Guar ant ees Acknowl edgement Act , R. S. A. 1970,
c . 163 : Gr eenshi el dsI nc . v . Johnst on ( 1981) , 119 D. L . R. ( 3d) 714. , [ 198113 W. W. R. 313
( Al t a . S. C. ) ; af f ' d ( 1981) , 131 D. L . R. ( 3d) 234, [ 198212W. W. R. 97 ( Al t a . C. A. ) ; Bank
of Mont r eal v . Snoxel l ( 1982) , 143 D. L . R . ( 3d) 349, 44 A. R. 224 ( Al t a . Q. B . ) .

160 See, e. g . , Babcock v . Jackson, 191 N. E. 2d 279 ( N. Y. C. A. , 1963) ; Vi t a Food
Pr oduct s I nc . v . Unus Shi ppi ng Co . , [ 1939] A. C. 277, [ 1939] 2 D. L . R. , 1, [ 19391 1
W. W. R. 433 ( P. C. ) .

161 These ar e t he f act s of Babcock v . Jackson, i bi d .
162 The t er m i s usual l y associ at ed wi t h Cur r i e op . ci t . , f oot not e 156 . I t i s used by

J . H. C. Mor r i s, The Conf l i ct of Laws ( 3r d ed. , 1984) , pp. 526 et - seq. and by Cast el , Vol .
1, op . ci t . , f oot not e 87, pp . 12- 13, and Vol . 11, f oot not e 157, p. 548. I t i s l ogi cal l y
i mpossi bl e t o mai nt ai n t he t r adi t i onal st r uct ur e of j ur i sdi ct i on- sel ect i ng r ul es and t o admi t
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I n ot her wor ds, what mi ght at f i r st si ght appear t o r equi r e t he cour t t o
make a choi ce bet ween t wo compet i ng r ul es t ur ns out , on exami nat i on,
not t o r equi r e such a choi ce . Al l of t he moder n Amer i can t heor i es st ar t
f r omt he pr oposi t i on t hat such cases ar e easy cases and t hat t hi s f act must
be made cl ear by t he anal ysi s t hat i s adopt ed . 163

Ther e ar e of cour se mor e di f f i cul t cases . Goi ng i s not an easy case of
t he t ype I have ment i oned . I f we adopt f or t he moment t he l anguage of
" i nt er est anal ysi s" , 164 Quebec has an i nt er est i n pr ot ect i ng i t s r esi dent s
and Ont ar i o has an i nt er est i n ensur i ng t hat i t s r esi dent s get compensat i on
t hat i s adequat e by Ont ar i o st andar ds . I f we st op t her e we woul d, on t he
basi s of t he " gover nment al i nt er est " I have i dent i f i ed, j ust i f y t he deci -
si on of an Ont ar i o cour t t o appl y Ont ar i o l awand t hat of a Quebec cour t
t o appl y Quebec l aw. 165 But even her e, when we compar e t he r ul es and
i nt er est s of t he t wo pr ovi nces, we mi ght j ust i f i abl y concl ude t hat si nce
t he pl ai nt i f f chose t o go t o Quebec i t woul d not be unf ai r t o i mpose on her
t he r i sk t hat she mi ght be i nj ur ed by a Quebec dr i ver , whi l e t o i mpose on
t he Quebec dr i ver t he r i sk t hat he mi ght hi t an Ont ar i o r esi dent mi ght wel l
be unf ai r . I n t or t t er ms, t he r i sk r un by t he Quebec dr i ver woul d not be
r easonabl y f or eseeabl e . The answer i s per haps even cl ear er i f we had a
case wher e a Quebec dr i ver i s dr i vi ng i n Ont ar i o and t her e i nj ur es an
Ont ar i o r esi dent . I t woul d I t hi nk be bot h r easonabl e and j ust i f i abl e t o
i mpose on hi m t he r i sk of l i abi l i t y up t o t he l evel of compensat i on r e-
qui r ed by Ont ar i o l aw. 166 I n t hi s case not onl y does Quebec l aw not
pur por t t o pr ot ect t he Quebec r esi dent , 167 but t he pr ovi si ons of t he uni -
f or m I nsur ance Act al so suppor t t he appl i cat i on of Ont ar i o st andar ds of
bot h l i abi l i t y and compensat i on . ' " We have i n t he l at t er si t uat i on st at ut o-
r i l y i mposed choi ce of l aw r ul es t hat ar e i nconsi st ent wi t h Phi l l i ps v .
Eyr e, and ones whi ch mor eover ar e l i kel y t o expr ess t he cor r ect bal ance
bet ween t he compet i ng r ul es .

t hat t her e can be such a t hi ng as a f al se conf l i ct . The f or mer met hod must det er mi ne t he
gover ni ng l aw f i r st , bef or e t he cont ent of t he r ul es can be exami ned . A " f al se conf l i ct "
can onl y exi st once t he cont ent of t he r ul es compet i ng f or appl i cat i on has been exami ned,
and i t has been det er mi ned t hat t he pur pose of onl y one woul d be f or war ded by i t s
appl i cat i on i n t he case ; see Caver s, op . ci t . , f oot not es 154 and 156 .

163 Cur r i e, op . ci t . , f oot not e 156 ; Lef l ar , op . ci t . , f oot not e 158 ; R. J . Wei nt r aub.
Comment ar y on t he Conf l i ct of Laws ( 2nd ed . , 1980) .

164 Cur r i e, i bi d . ; Cr amt on, Cur r i e, Kay, op . ci t . , f oot not e 156 .
165 Thi s r esul t i s, of cour se, pr eci sel y t hat of Cur r i e, and hi s ver si on of " i nt er est

anal ysi s" : Cur r i e, i bi d . , pp . 183- 184 .
166 Rest at ement 2d, op . ci t . , f oot not e 157 ; Caver s, op . ci t . , f oot not e 156, Pr i nci pl e of

Pr ef er ence No . 1, p . 139 .
167 The Aut omobi l e I nsur ance Act , supr a, f oot not e 98, appl i es onl y t o acci dent s

t aki ng pl ace i n Quebec : see ss . 6, 7, 8 .
168 See, e. g . , I nsur ance Act , R. S. B. C. 1979, c . 200, s . 246 ; I nsur ance Act R. S. N . S .

1967, Cap. I - 17, s . 93 ; I nsur ance Act , R. S . O. 1980, c . 218, s . 220( l ) ( b) .
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Ther e ar e however even mor e di f f i cul t cases . Suppose t hat i nst ead of
t he f act s of Goi ng we have â case wher e a Quebec r esi dent t r avel s t o
Ont ar i o and t her e pi cks up an Ont ar i o r esi dent , r et ur ni ng wi t h hi m t o
Quebec . Whi l e t hey ar e i n Quebec an acci dent occur s and t he Ont ar i o
r esi dent i s i nj ur ed . Thi s i s a, mor e di f f i cul t case t han Goi ng because t he
" cont act s" bet ween t he Quebec dr i ver and Ont ar i o ar e now bot h mor e
ext ensi ve and f or eseeabl e . Yet t he Ont ar i o r esi dent cannot cl ai m t o be
caught by unf ai r sur pr i se i f t he Quebec r ul e ( f or ci ng hi m, t o l ook t o t he
Régi e f or compensat i on t hat i s l ess t han t hat avai l abl e under Ont ar i o l aw)
i s appl i ed . We can t er mt hi s ki nd of case a " t r ue conf l i ct " . 169

Such a case r ai ses t he cent r al di l emma of t he choi ce of l aw pr ocess .
The pr obl em i s not r esol vabl e by t he met hods used t o r esol ve a " f al se
conf l i ct " ; t her e i s no easi l y i dent i f i abl e cor r ect or easy answer . Two
r esponses ar e gener al l y made t o t he pr obl emof a " t r ue conf l i ct " . The
f i r st i s a r et r eat t o r ul es of t he t r adi t i onal j ur i sdi ct i on- sel ect i ng t ype . 170

Thi s must be unsat i sf act or y, f or a met hod t hat i s i ncapabl e of deal i ng wi t h
t he si mpl e case can har dl y . be expect ed t o deal r at i onal l y wi t h mor e
di f f i cul t ones . Such r ul es ar e, i n any case, so vague and mani pul abl e t hat
i t woul d be as sat i sf act or y- and a good deal cheaper - t o f l i p a coi n . The
second met hod i s t o seek t o devel op some ki nd of super - pr i nci pl e, a
pr i nci pl e t hat wi l l pr ovi de a basi s f or choi ce bet ween t he r ul es i n Conf l i ct . 171

I t i s i mpl i ci t i n bot h of t hese r esponses t hat i t i s r egar ded as desi r abl e
t hat bot h cour t s shoul d r each t he same concl usi on . Met hods of r esol vi ng
t r ue conf l i ct s t hat ei t her expr essl y j ust i f y t he appl i cat i on of f or uml aw, 172

or adopt a pr i nci pl e t hat i s suf f i ci ent l y vague or so open t o chauvi ni st i c

169 Thi s phr ase i s al so associ at ed wi t h Cur r i e' s I nt er est Anal ysi s, . see Cr amt on,
Cur r i e, Kay, op . ci t . , f oot not e 156 ; pp . 252 et seq .

170 See, r ef er ences, supr a, f oot not e 157, and Kor n, l oc . ci t . , f oot not e 156 .
171, See, e. g . , Câver s, op . ci t , , f oot not e 156, Pr i nci pl es of Pr ef er ence; P. Lef l ar , op .

ci t . , f oot not e 158 ; M. Rosenber g, The Comeback of Choi ce- of - Law Rul es ( l 98Î ) , 81
Col . L. Rev . 946. Rul e s of t hi s ki nd ar e f ound i n t he Rest at ement 2d, op . ci t . , f oot not e
158, f i 6 :

Choi ce- of - Law Pr i nci pl es
( 1) A cour t , subj ect t o const i t ut i onal r est r i ct i ons, wi l l f ol l ow a st at ut or y di r ect i ve
of i t s own st at e on choi ce of l aw.
( 2) When t her e i s no such di r ect i ve, t he f act or s r el evant t o t he choi ce of t he
appl i cabl e l aw i ncl ude :

( a) t he needs of t he i nt er st at e and i nt er nat i onal syst ems ;
( b) t he r el evant pol i ci es of t he f or um;
( c) t he r el evant pol i ci es of ot her i nt er est ed st at es and t heyel at i ve i nt er est s of t hose

st at es i n t he det er mi nat i on of t he par t i cul ar i ssue ;
( d) t he pr ot ect i on of j ust i f i ed expect at i ons ;
( e) t he basi c pol i ci es under l yi ng t he par t i cul ar f i el d of l aw;
( f ) cer t ai nt y, pr edi ct abi l i t y and uni f or mi t y of r esul t ; and
( g) ease i n t he det er mi nat i on and appl i cat i on of t he l aw t o be appl i ed .

. 172 E. g . , Cur r i e, op . ci t . , f oot not e 156 .
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i nt er pr et at i on as t o per mi t t he appl i cat i on of f or um l aw i n any case of t r ue
conf l i ct , " - ar e sever el y cr i t i ci zed . " 4 The basi s f or t he cr i t i ci sm must be
car ef ul l y exami ned, f or i t i s j ust i f i ed by t he ar gument t hat uni f or mr esul t s
i n bot h j ur i sdi ct i ons ar e r equi r ed . Thi s ar gument can be di r ect l y chal l enged .

Suppose t hat an act i on i n t he l ast i magi nar y case has been br ought i n
Ont ar i o . I f t he ar gument s on t he const i t ut i onal aspect s of t he i ssues have
been accept ed, t hen an Ont ar i o cour t wi l l have had t o consi der t he
f ai r ness of subj ect i ng t he def endant t o t he j udi ci al j ur i sdi ct i on of Ont ar i o .
On t he f act s of t he supposed case, t her e woul d pr obabl y be suf f i ci ent
cont act s under t he I nt er nat i onal Shoe, Wor l d- Wi de Vol kswagen or Mor an
t est s t o j ust i f y t he Ont ar i o cour t ' s t aki ng j ur i sdi ct i on . Si mi l ar l y, t he

const i t ut i onal pr opr i et y of t he appl i cat i on of Ont ar i o l aw may have
been consi der ed and hel d t o be j ust i f i abl e . Sat i sf act i on of bot h of t hese
r equi r ement s i s obvi ousl y necessar y f or t he case t o be a " t r ue conf l i ct " .
I f t he Ont ar i o cour t had no r i ght t o t ake j ur i sdi ct i on or , i f af t er t aki ng
j ur i sdi ct i on, f i nds t hat t her e i s no const i t ut i onal basi s f or t he appl i cat i on
of i t s l aw, no pr obl em ar i ses ; t he case wi l l not r ai se any pr obl em of
compet i ng r ul es . Nowsuppose t hat t he Ont ar i o cour t appl i es i t s own l aw
on t he gr ound t hat doi ng so woul d not be unf ai r t o t he def endant and t hat ,
i n spi t e of t he cl ai m of t he def endant t o t he appl i cat i on of Quebec l aw
( and t he cl ai mof t he pr ovi nce of Quebec t o t he pr ot ect i on of i t s scheme of
hi ghway t r af f i c acci dent compensat i on) , t he pl ai nt i f f i s ent i t l ed t o com-
pensat i on t o t he amount det er mi ned by Ont ar i o l aw . Assume al so t hat
anot her case bet ween di f f er ent par t i es i s br ought i n Quebec . Assume t hat
t he f act s of t hi s case ar e i dent i cal t o t hose of t he Ont ar i o case . The
def endant bei ng per sonal l y ser ved i n t he j ur i sdi ct i on of t he cour t , t her e i s
no i ssue of t he const i t ut i onal i t y of t he Quebec cour t ' s t aki ng j ur i sdi ct i on .
The Quebec Cour t of Appeal , af t er consi der i ng t he const i t ut i onal aspect s
of t he appl i cat i on of i t s r ul e on t he f act s of t he case, hol ds t hat i t i s
j ust i f i ed i n appl yi ng i t s r ul e so t hat t he pl ai nt i f f i s l i mi t ed t o hi s cl ai m
agai nst t he R6gi e . I t j ust i f i es t hi s concl usi on by consi der i ng t hat t he pl ai n-
t i f f , by accept i ng a r i de f r om t he Quebec r esi dent and by agr eei ng t o
r et ur n wi t h her t o Quebec, i s not unf ai r l y t r eat ed ( nor i s t he pur pose of

Ont ar i o l aw i mpr oper l y i gnor ed) by bei ng r equi r ed t o l ook t o t he R6gi e f or

compensat i on, whi ch, whi l e l ess t han t hat avai l abl e under Ont ar i o l aw,
cannot be r egar ded as i nadequat e .

I f , l et us assume, bot h of t hese cases ar e appeal ed t o t he Supr eme
Cour t of Canada, what shoul d t hat cour t do? 175 I t can do t wo t hi ngs ; i t can

173
E. g . , Lef l ar , op . ci t . , f oot not e 158, t he " bet t er r ul e of l aw" .

174 See, e. g . , Rosenber g, l oc . ci t . , f oot not e 171 ; Kom, l oc . ci t . , f oot not e 156 .
175 Any case wher e t wo pr ovi nci al cour t s ar e j ust i f i ed bot h i n t aki ng j ur i sdi ct i on and

i n appl yi ng f or uml aw r ai ses t he same i ssue bef or e t he Supr eme Cour t . The nat ur e of t he
i ssue i s compl et el y obscur ed by t he use of choi ce of l awr ul es, f or , as 1 have ar gued, such
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di smi ss bot h appeal s or di smi ss one and al l ow t he ot her . What i s i mpl i ci t
i n t hese choi ces? I f t he cour t di smi sses one appeal and al l ows t he ot her ,
on what basi s does i t choose? The r ul es i n i ssue ar e cl ear l y r ul es wi t hi n t he

cl ass of subj ect s assi gned t o t he pr ovi nces under sect i on 92 of t he Const i -
t ut i on Act , 1867 ; t her e i s no compet i ng f eder al head of power . 176 I n a
const i t ut i onal case, 177 t he Supr eme Cour t may have t o deci de how, t he
power s of t he var i ous pr ovi nci al l egi sl at ur es have t o be bal anced bet ween
t hemsel ves, or howt he power s of t he pr ovi nces must be bal anced agai nst
t he power of Par l i ament . But t hi s i s not such a case, f or we have al r eady
det er mi ned t hat each Cour t of Appeal , i n appl yi ng t he l aws of t he r espec-
t i ve pr ovi nces, has behaved wi t h per f ect const i t ut i onal pr opr i et y . The
Supr eme Cour t coul d pi ck one of t he t or t val ues- f aul t - based l i abi l i t y or
no- f aul t l i abi l i t y- as bei ng a " t r anscendent nat i onal val ue" but i t i s har d
t o see how t hat r esul t coul d be def ended . 178

The Supr eme Cour t cannot escape t he di l emma wi t h whi ch i t i s
f aced by sayi ng t hat bot h cour t s shoul d adopt a uni f or m choi ce of l aw
r ul e, f or , i f t hat r ul e i s of t he t r adi t i onal j ur i sdi ct i on- sel ect i ng t ype, we
al r eady know t hat such a r ul e i s an i r r at i onal r esponse t o conf l i ct s pr ob-
l ems, and, i n any case, t he accept ance of a r ul e l i ke Phi l l i ps v . Eyr e
woul d si mpl y l ead t o t he appl i cat i on of f or uml aw. 179 Si mi l ar i t y of r ul es
does not achi eve uni f or mi t y unl ess t he r esul t s ar e t he same i n t wo i dent i -
cal cases . Even i f t he choi ce of l aw r ul e i s one of t he moder n Amer i can
ones, t hose ar e ei t her capabl e of j ust i f yi ng t he appl i cat i on of f or uml aw i n
ei t her cour t , or i ncapabl e of suggest i ng whi ch l awshoul d be subor di nat ed

r ul es have no j ust i f i abl e r ol e t o pl ay i n r esol vi ng any conf l i ct s di sput e i n a pr i nci pl ed
manner and t hey cannot , of cour se, pr ovi de uni f or mi t y .

176 The pr esence of a compet i ng head of f eder al power coul d r ai se an i ssue of
par amount cy . Thi s i ssue was sei zed on by Pi geon J . i n I pco, supr a, f oot not e 95, t o
di st i ngui sh t he ext r at er r i t or i al scope of Mani t oba common . l aw r ul es ( because t hey ar e
uni f or m acr oss Canada?) f r om t he ext r at er r i t or i al scope of l egi sl at i on . As I have ar gued, I
can see no basi s f or an ar gument t hat common l aw r ul es shoul d be exempt f r om t he
l i mi t at i on of s . 92( 13) , nor even f or t he assumpt i on t hat t hey shoul d be t he same acr oss
Canada . I n any event , t he pr esence of t he ci vi l l aw syst em of Quebec must have some
bear i ng on t he val i di t y of t he assumpt i on acr oss Canada .

' 77 I . e . , a case nowadmi t t ed t o be such under t he usual t est s .

17$ I f t he Supr eme Cour t pi cks one of t he compet i ng r egi mes, t he ot her , i n any case
of geogr aphi cal compl exi t y, i s necessar i l y subor di nat ed t o t he f i r st . Thi s r esul t ei t her
post ul at es some ki nd of " f eder al " t or t val ue or t hat t he pr ovi nce wi t h t he " cor r ect " val ue
can have i t s l aw appl i ed mor e wi del y t han t he pr ovi nce wi t h t he " wr ong" t or t val ues .
Bot h of t hese posi t i ons ar e i nconsi st ent wi t h Canadi an f eder al i sm.

179 Goi ng i t sel f suggest s t hat i n an Ont ar i o cour t , Ont ar i o l aw woul d be appl i ed .
Quebec has a st at ut or y choi ce of l aw r ul e i n t he Ci vi l Code, supr a, f oot not e 157, under
whi ch Quebec l aw woul d be appl i ed . As a mat t er of f act , under t he exi st i ng choi ce of l aw
r ul es, uni f or mi t y woul d not be achi eved . Shoul d we say t hat one of t he pr ovi nci al choi ce
of l aw r ul es i s wr ong? I f we ar e t o say t hat one i s wr ong on what basi s do we do so, and
what i s t he i mpact of t hat deci si on on t he scope of pr ovi nci al power under s . 92?
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t o t he ot her on t he f act s of t hi s case . ` 0 Once agai n, j ust because bot h
cour t s st at e t he same r ul e, say t he r ul e of t he Rest at ement , 181 does not
l ead t o uni f or m r esul t s i f each cour t appl i es t he r ul e di f f er ent l y .

I n shor t , i t i s har d t o see how t he Supr eme Cour t woul d deci de t o
choose Quebec l aw over Ont ar i o l aw or vi ce ver sa . What i s at st ake i f t he
cour t di smi sses bot h appeal s? I suggest t hat t he r esul t i s consi st ent wi t h
t he pr i nci pl es t hat under l i e a f eder al syst em. The essence of a f eder al
syst em i s t he power of t he component par t s ( consi st ent l y wi t h t he power
conf er r ed on t hem by t he Const i t ut i on) t o di f f er on how t hey r esol ve
si mi l ar pr obl ems . Thus Quebec can const i t ut i onal l y i nt r oduce a no- f aul t
scheme of acci dent compensat i on, j ust as Ont ar i o i s f r ee t o use t he com-
mon l aw t or t r ul es f or t hi s pur pose. As t he pr obl emhas been put bef or e
t he Supr eme Cour t , bot h cour t s have, ex h_ypot hesi , behaved r esponsi bl y
bot h i n asser t i ng j udi ci al j ur i sdi ct i on and i n appl yi ng t hei r own l aw.
Gi ven t hese f act or s, t he Supr eme Cour t has no choi ce but t o di smi ss bot h
appeal s . Thi s r esul t shoul d nei t her be depl or ed nor avoi ded ; i t i s, as I
have sai d, si mpl y t he i nevi t abl e consequence of Canada bei ng a f eder al
st at e .

Now t he f ul l consequences of t he anal ysi s can be seen . Fi r st , i f
di ver si t y of r esul t s i s t ol er abl e wi t hi n a f eder al st at e, such a si t uat i on i s, a

f or t i or i , def ensi bl e and f or eseeabl e bet ween st at es i n t he i nt er nat i onal
cont ext . The possi bi l i t y t hat we can anal yze i nt er - pr ovi nci al and i nt er na-
t i onal cases i n ways t hat ar e, i n pr i nci pl e, t he same i s a good r eason f or
bel i evi ng t hat t he anal ysi s I have suggest ed i s cor r ect ( or at l east def ensi bl e) . t sZ

The mor e i mpor t ant poi nt i s what t he anal ysi s has done t o t he assumpt i on

I so See, e . g . , Rest at ement 2d, op . ci t . , f oot not e 156, f i f i 6, 145 . f i 6 i s set out supr a,
f oot not e 171 . Ss . 145 r eads as f ol l ows :

The Gener al Pr i nci pl e
( 1) The r i ght s and l i abi l i t i es of t he par t i es wi t h r espect t o an i ssue i n t or t ar e
det er mi ned by t he l ocal l aw of t he st at e whi ch, as t o t hat i ssue, has t he most
si gni f i cant r el at i onshi p t o t he occur r ence and t he par t i es under t he pr i nci pl es st at ed
i n ~6,

( 2) Cont act s t o be t aken i nt o account i n appl yi ng t he pr i nci pl es of f i 6 t o det er mi ne
t he l aw appl i cabl e t o an i ssue i ncl ude :

( a) t he pl ace wher e t he i nj ur y occur r ed;
( b) t he pl ace wher e t he conduct causi ng t he i nj ur y occur r ed;
( c) t he domi ci l e, r esi dence, nat i onal i t y, pl ace of i ncor por at i on and pl ace of

busi ness of t he par t i es; and
( d) t he pl ace wher e t he r el at i onshi p, i f any, bet ween t he par t i es i s cent er ed .

These cont act s ar e t o be eval uat ed accor di ng t o t hei r r el at i ve i mpor t ance wi t h
r espect t o t he par t i cul ar i ssue .

181 I n t he i nt er nat i onal cont ext t her e ar e nei t her a cour t wi t h compul sor y j ur i sdi ct i on
t o make t he member st at es behave r esponsi bl y, nor st andar ds l i ke t hose f ound i n t he
Const i t ut i on Act , 1867, s . 92( 13) . That si mi l ar i ssues can ar i se i n t hat cont ext i s cl ear f r om
t he r ef er ences ci t ed, supr a, f oot not e 152 .

` The f act t hat l aws ar e si mi l ar acr oss Canada and even acr oss Nor t h Amer i ca al so
r educes si gni f i cant l y i nci dences of " t r ue conf l i ct s" .
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gener al l y bel i eved t o under l i e conf l i ct s . Ther e i s no basi s f or bel i evi ng
t hat t he goal of uni f or mi t y ( i . e . , t he goal of si mi l ar r esul t s on si mi l ar f act s
i n t wo j ur i sdi ct i ons) i s a pr oper goal t o seek . I n f act , one can go f ur t her
and suggest t hat t he goal of uni f or mi t y i s pr ohi bi t ed by t he exi st ence of a
const i t ut i onal di vi si on of power bet ween t he f eder al Par l i ament and pr o-
vi nci al l egi sl at ur es and t he ( al bei t qual i f i ed) sover ei gnt y of t he pr ovi nces .

The ar gument t hat t hi s r esul t of f er s an unaccept abl e oppor t uni t y t o
" f or um shop" can be met by one obser vat i on and one ar gument i n
def ence . Ther e i s no evi dence t hat t her e i s anyt hi ng about t he t r adi t i onal
r ul es t hat woul d suggest t hat i n t he har d case of t he t ype I have been
consi der i ng, f or umshoppi ng i s ei t her i mpossi bl e or l i kel y t o be di scour -
aged . The devel opment of const i t ut i onal l i mi t s on bot h t he t aki ng of
j udi ci al j ur i sdi ct i on and choi ce of l aw wi l l go f ur t her t o ensur e t hat , f or
t he vast bul k of conf l i ct cases, t her e i s no i ncent i ve t o f or umshop . Thus,
t o t ake onl y one exampl e, I have ar gued t hat t he Ont ar i o pl ai nt i f f i n
Goi ng, even i f she coul d const i t ut i onal l y have sued i n Ont ar i o, coul d not
const i t ut i onal l y have mai nt ai ned t he ar gument t o have t he amount of
compensat i on det er mi ned by Ont ar i o l aw. I t appear s t o be t r ue as a mat t er
of f act t hat t he vast maj or i t y of conf l i ct s cases f al l i nt o t he " f al se con-
f l i ct " cat egor y, ei t her because of t he const i t ut i onal l i mi t at i ons I have
ment i oned or because, when t he cour t consi der s whi ch of t he t wo com-
pet i ng r ul es shoul d be appl i ed, i t i s cl ear t hat one al one i s j ust i f i ed . Al l
t hat I mai nt ai n i s t hat , when t her e i s a t r ue conf l i ct , and af t er a cour t has
behaved r esponsi bl y i n a const i t ut i onal sense, t her e i s no basi s f or bei ng
concer ned about t he possi bi l i t y t hat anot her cour t ( agai n a cour t t hat has
behaved r esponsi bl y) may r each a di f f er ent r esul t .

I t f ol l ows l ogi cal l y f r omt hi s anal ysi s t hat i f , f or exampl e, t he Ont ar -
i o pl ai nt i f f i n my hypot het i cal " t r ue conf l i ct " obt ai ned a j udgment f or
damages i n t he Ont ar i o cour t , t he Quebec cour t shoul d enf or ce t he j udg
ment . The concer n expr essed ear l i er f or t he posi t i on of Quebec as f ound
i n Ar t i cl e 178 of t he Ci vi l Code, 183 denyi ng pr ecl usi ve ef f ect t o any
f or ei gn j udgment cannot now be suppor t ed f or , as I have shown, t he
Ont ar i o cour t has, i n t he cont ext of t he Canadi an f eder at i on, behaved
r esponsi bl y . At f i r st si ght i t mi ght appear odd t hat a cour t , t hat woul d
( and j ust i f i abl y coul d) deny t he pl ai nt i f f any r emedy, may be const i t u-
t i onal l y compel l ed t o enf or ce t he j udgment of t he cour t of anot her pr ov-
i nce gi vi ng pr eci sel y t he r emedy t hat i t woul d not i t sel f have gi ven . Yet
on exami nat i on, t her e i s not hi ng i l l ogi cal or odd about t hi s r esul t . The
si mpl e f act i s t hat t he i ssues ar e not t he same . The i ssues r ai sed when an
ext r a- pr ovi nci al j udgment i s br ought f or enf or cement ar e, as I have shown,
qui t e di f f er ent f r om t hose r ai sed i n an act i on on t he or i gi nal cause of
act i on br ought i n t he pr ovi nce . Ther e i s no mor e i ncongr ui t y i n enf or ce-
ment i n t hese ci r cumst ances t han t her e i s i n t he gi vi ng ef f ect t o a deci si on

183 Supr a, f oot not e 149 .
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of an ar bi t r at or or admi ni st r at i ve t r i bunal when t he cour t woul d not , had i t
had t he power t o do so, have made t he deci si on t hat i t i s now asked t o
enf or ce or r ecogni ze . Thi s r esul t i s based on t he wel l est abl i shed di f f er -
ence bet ween r evi ewi ng t he deci si on of some ot her t r i bunal and maki ng a
deci si on on t he mer i t s .

Concl usi on

The t r ansf or mat i on i n bot h conf l i ct and const i t ut i onal l aw t hat t hese ar gu-
ment s have achi eved i s capabl e of pr ovi di ng a basi s f or t he devel opment
of mor e r at i onal cr i t er i a bot h f or t he t aki ng of j ur i sdi ct i on and f or t he
appl i cat i on of choi ce of l aw. The devel opment of t he f or mer cr i t er i a has
t he di r ect ef f ect of deal i ng wi t h t he pr obl ems of r ecogni t i on and enf or ce-
ment of f or ei gn j udgment s . I do not ar gue t hat t her e wi l l not be di f f i cul t
cases t o be deci ded, but I do cl ai mt hat t he var i ous f act or s I have consi d-
er ed pr ovi de a bet t er basi s bot h f or pr edi ct i on and f or t he pr i nci pl ed
r esol ut i on of pr obl ems t hat pr esent geogr aphi cal l y compl ex f act s . I al so
mai nt ai n t hat t hose sol ut i ons t hat ar e appl i cabl e t o di sput es ar i si ng be-
t ween t wo pr ovi nces ar e al so i n pr i nci pl e appl i cabl e bet ween one pr ov-
i nce and a f or ei gn count r y . What has changed i n such a si t uat i on i s t he
absence of a uni f yi ng mechani sml i ke t he Supr eme Cour t t o cont r ol bot h
t he t aki ng of j ur i sdi ct i on and choi ce of l aw. Yet t her e ar e st andar ds i n
i nt er nat i onal l awby whi ch t he t er r i t or i al scope of l awcan be r est r i ct ed . I t
i s t r ue t hat t hese st andar ds ar e f ar mor e vague and i l l - def i ned t han t hose
appl i cabl e i n a f eder al cont ext , but t hey ar e t her e .

I t i s i mpor t ant t o r eal i ze what t he r esul t of t he ar gument concer ni ng
choi ce of l aw i s . The r esul t i s not t o suppor t an ar gument t hat t he appl i ca-
t i on of f or um l aw i s al ways j ust i f i ed ; i nst ead t he r esul t i s t hat we can
acknowl edge t hat a cour t wi l l appl y i t s own l aw when, speaki ng br oadl y,
i t i s j ust and r easonabl e t hat i t do so . I t i s unr eal i st i c t o bel i eve t hat any
ki nd of choi ce of l aw, r ul es of t he t r adi t i onal t ype or r ul es of t he moder n
Amer i can t ype, wi l l be ef f ect i ve t o pr event a cour t doi ng what i t f eel s i s
pr oper t o r esol ve t he di sput e bef or e i t . I have of f er ed a basi s f or t he open
di scussi on of what i t i s pr oper f or t he cour t t o do .

The r esul t of t he ar gument s made i n t hi s ar t i cl e i s t hat t he Supr eme
Cour t of Canada must pl ay a ver y speci al r ol e . For i f t hese ar gument s ar e
accept ed, t he ambi t of what i s " const i t ut i onal " wi l l be si gni f i cant l y
i ncr eased . Had t he pr oposal t o add pr oper t y t o sect i on 7 of t he Char t er of
Ri ght s and Fr eedoms been successf ul , t her e coul d be a basi s f or t he
ar gument t hat t he pr i nci pl es of " f undament al j ust i ce" par al l el t he phr ase
" due pr ocess" i n t he Four t eent h Amendment . Such a pr ovi si on coul d be
t he basi s f or t he ar gument s t hat I have made about t he const i t ut i onal
l i mi t at i on on t he r i ght of a pl ai nt i f f t o ser ve t he def endant ex j ur i s . As
sect i on 7 st ands, i t may st i l l be possi bl e t o make t he same ar gument . I t i s
uncl ear now how f ar t hat sect i on wi l l be t aken . I do not , however ,
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bel i eve t hat t he r equi r ement t hat each pr ovi nci al cour t behave r esponsi bl y
depends on anyt hi ng mor e t han t he pr esent r ul es r egar di ng t he i nher ent
j ur i sdi ct i on of t he cour t and t he scope of pr ovi nci al power conf er r ed by
sub- sect i ons 13 and 14 of sect i on 92 of t he Const i t ut i on Act , 1867 .
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