
The Conflict of Laws 

8th Edition 

David McClean, C.B.E., Q.C., D.C.L., Hon.Litt.D, F.B.A. 
Bencher of Gray  Inn 

Membre de l'institut dé droit international 
Emeritus Professor of Law, University of Sheffield 

Veronica Ruiz  LL.M, Ph.D 
Lecturer in Law, University of Sheffield 

Originally by: 

The  J.H.C. Morris, Q.C., D.C.L., LL.D, F.B.A. 
Honorary Bencher of  Inn 

Honorary Fellow of Magdalen College, Oxford 
Emeritus Reader in the Conflict of Laws in the University of Oxford 

 MAXWELL    REUTERS 



TABLE OF CONTENTS 

PAGE 
Preface v 
Table of Cases xxiii 
Table of Statutes  
Table of Statutory Instruments  
Table of International Conventions  
Table of European Instruments lxxxix 
Table of Civil Procedure Rules xcvii 

PARA 
1. Introduction to the Conflict of Laws 

The Subject Defined 1-002 
Meaning of "Country"  
"Private International Law" 1-006 
The Questions to be Answered 1-008 
Justification 1-010 
Range and Difficulty of the Subject 1-012 
The Technique of the Subject 1-013 
The Need to Plead and Prove Foreign Law 1-015 
Some Technical Problems 

Characterisation 1-020 
Renvoi 1-021 
The incidental question 1-022 
The time factor 1-023 

The Future  the Subject 1-024 
  Map 1-026 

2. Personal Connecting Factors 
Residence 2-002 
Ordinary Residence  
Habitual Residence  

Habitual Residence of a child  
European autonomous meaning  

Domicile 2-010 
General principles 2-013 
Acquisition of a domicile of choice 2-016 

Residence 2-017 
Intention 2-018 

 



viii CONTENTS 

Evidence of intention 2-022 
Declarations of intention 2-023 
Motive and intention 2-024 
Intention freely formed 2-025 
Loss of a domicile of choice 2-031 

Domicile of origin 2-032 
Domicile of dependency 2-035 

Children 2-036 
Mentally disordered persons 2-039 
Married women  

Domicile of Corporations  
Domicile and Nationality  

3. The Exclusion of Foreign Law 
Public Policy 3-002 

Contracts  
Status 3-007 
Other cases  

Penal Laws 3-010 
Revenue Laws 3-012 
Other Public Laws 3-014 

4. Jurisdiction: The European Regime 
Concurrent jurisdiction: choice by the claimant 4-003 

Can the claimant's choice be challenged?  
General and special jurisdiction  

The Applicable Sets of Jurisdictional Rules 
The Brussels I Regulation  
The Lugano Convention  
Intra-United Kingdom jurisdictional rules  
English traditional rules of jurisdiction  

The Brussels I Regulation 
Interpretation 4-012 
Scope  

Civil and commercial matters  
Domicile  

Individuals  
Corporations and associations  
Trusts  

Exclusive jurisdiction  
Jurisdiction based on domicile  
Special jurisdiction  

Contract 4-026 
What is a contract?  
The obligation in question  
Place of performance  
Maintenance  



CONTENTS ix 

Tort  
The place of the tort 4-039 
Civil claims in criminal proceedings  
Branches and agencies   
Trusts  
Shipping cases 4-047 

Multi-party cases and counterclaims 
 4-048 

Third parties  
Counterclaims  

Insurance 4-051 
Consumer contracts  
Individual contracts of employment  
Choice of court or jurisdiction clauses 4-060 

Clauses selecting the courts of an EU Member State  
Consumer, insurance and employment cases  
Exclusive jurisdiction clauses naming the English 

courts 4-067 
 jurisdiction clauses naming the courts of 

an EU Member State  
Cases not within Article 23  

Submission to the jurisdiction 4-070 
Competing jurisdictions 4-071 

Lis alibi pendens 4-072 
The same parties 4-073 
The same cause of action  
When is a court seised of a case?  
Practical implications  
Related actions  

Provisional and protective measures  
The real connecting link 4-081 

The Brussels I Regulation and non-Member States  
Intra-United Kingdom Cases  
Jurisdiction in Actions in Rem  
Arbitration  

5. Jurisdiction: The Traditional English Rules 
Presence  

Individuals  
Partnerships  
Companies and other corporations  

Statutory methods 5-007 
Under the Civil Procedure Rules  

Service by contractually agreed method  
Service on agent of overseas principal 5-010 

Submission  



x CONTENTS 

Eetended Jurisdiction Under the Civil Procedure Rules 5-012 
Applicable principles 5-013 
Cases in which permission may be given 5-019 

General grounds 5-020 
Claims for interim remedies 5-023 
Claims in relation to contracts 5-024 
Contracts made in England 5-026 
Contracts made by or through English agents of foreign 

principals 5-028 
Contracts governed by English law 5-029 
Contracts containing a jurisdiction clause selecting the 

English court 5-031 
Claims in tort 5-035 
Enforcement 5-036 
Claims about property within the jurisdiction 5-037 
Claims about trusts, etc 5-038 
Claims by HM Revenue and Customs  
Other claims  
Service abroad without permission  

Discretionary Powers in the Common Law Tradition 5-043 
Forum non conveniens  

Effect of the Brussels I Regulation and the Lugano 
Convention  

Lis alibi pendens 5-052 
Anti-suit injunctions 5-053 
No proceedings in England 5-057 
EU cases 5-058 
Arbitration  

Choice of court agreements 5-061 
Arbitration clauses 5-065 

Jurisdiction in Actions In Rem 5-066 

6. Sovereign and Diplomatic Immunity 
Foreign States  

State Immunity Act 1978  
Exceptions to the immunity rule  

Indirect impleading  
Enforcement of foreign judgments  
Execution  
Service of process  
Miscellaneous  
The scope of the doctrine  

Foreign Diplomats  
Foreign consuls  
Evidence  
Waiver  

International Organisations  



CONTENTS xi 

7. Recognition and Enforcement of Foreign Judgments 
Recognition and Enforcement within the European Union 

The Brussels I Regulation 7-002 
Recognition  
Grounds on which recognition may be refused  

Other issues going to recognition 7-007 
Enforcement 7-008 
European Enforcement Order 7-009 
European order for payment 7-010 
European small claims procedure 7-012 
Mediation Directive 7-014 
Proposals for  changes 7-016 

Judgments Rendered Outside the Member States 7-017 
Action on the judgment-debt at common law 7-019 
Enforcement by registration under statute 7-020 
Relationship of common law and statute  
Jurisdiction of the foreign court 7-022 
Where jurisdiction exists 

The defendant's residence or presence in the foreign 
country 7-023 

Submission  
Where jurisdiction does not exist 7-028 
Defences 7-030 

Jurisdiction contrary to a jurisdiction agreement 
between the parties  

Fraud 7-032 
Contrary to public policy 7-035 
Contrary to natural justice 7-036 
Judgments for multiple damages 7-039 

What are not defences  
Errors of fact or law 7-041 
Lack of internal competence  

Enforcement  
At common law  
Under the Administration of Justice Act 1920 7-046 
Under the Foreign Judgments (Reciprocal Enforcement) 

Act 1933 7-047 
Recognition as a defence 7-048 
Reciprocal enforcement within the United Kingdom 7-049 

Foreign arbitral awards 7-050 
At Common law 7-052 

Conditions for enforcement 7-053 
Finality of the award 7-054 
Mode of enforcement 7-055 
Recognition as defence  
Defences to actions on foreign awards 7-057 

Under the New York Convention 7-058 



xii CONTENTS 

Awards made in other parts of the United Kingdom  
Awards recognised or enforced under foreign judgments 

legislation 7-062 

8. Marriage 
Formalities of Marriage 8-003 

Scope of the rule 
Marriages by proxy 8-005 
Parental consent  
Renvoi  

Exceptions to the rule  
Use of the local form impossible 8-010 
Marriages in countries under belligerent occupation 8-012 
Marriages of members of H.M. Forces serving 

abroad 8-013 
Marriages under the Foreign Marriage Act 1892 s.8 8-014 

Capacity to Marry 8-016 
The rival theories 8-017 
Consanguinity and affinity 

Changes in English domestic law 8-019 
The conflict of laws 8-021 
Relevance of the law of the place of celebration  

  age 8-025 
Lack of parental consent 8-026 
Previous marriage 8-027 

Remarriage after valid foreign divorce or nullity 
decree 8-029 

Remarriage after void foreign divorce  
Restrictions on the remarriage of divorced persons 8-031 

Physical incapacity  
Same-sex unions 8-035 
Transsexual marriages 8-037 

Consent of the Parties 8-038 
Polygamous Marriages 8-041 

What is a polygamous marriage?  
Serial monogamy  
Marriages in England  
Change in the nature of the marriage...  

Relevance of the personal law of the parties  
Domicile in England  
Domicile abroad  8-050 

Recognition of valid polygamous marriages in England  
Whether a bar to a subsequent monogamous 

marriage 8-052 
Matrimonial proceedings 8-053 
Criminal law: bigamy 8-054 
Legitimacy of and succession by children  



CONTENTS xiii 

Succession by wives 8-056 
Social security legislation 8-057 
Miscellaneous cases  

9. Matrimonial Causes 
Jurisdiction 9-002 

European rules 
Scope  
Grounds of jurisdiction  

Traditional Rules 
Divorce and judicial separation 9-009 
Nullity of marriage  

 9-013 
Dissolution, separation or annulment of civil 

partnerships  
Declarations as to status 9-015 

Staying of Matrimonial Proceedings 9-018 
The Regulation provisions 9-019 
English law 

Obligatory stays 9-021 
Discretionary stays  

Choice of Law 
Divorce  
Separation  
Nullity of marriage   

Recognition of Divorces, Separations and Annulments  
European rules: decrees  in other Member States  
Decrees granted in the British Isles 9-035 
Decrees granted elsewhere  

Requirements for recognition  
Recognition of non-proceedings divorces  
Requirements for recognition of non-proceedings 

divorces 9-048 
The country in which a divorce is obtained  
Federal and composite states  

Nullity decrees 9-052 
Requirements for recognition  

Grounds upon which recognition may be withheld  
Irreconcilable judgments 
No subsisting marriage  

 of notice  
Want of opportunity to take part  
Want of documentation in non-proceedings cases  
Recognition contrary to public policy  

Other grounds not available  
Same-sex unions  
Foreign declarations  



 CONTENTS 

Presumption of Death and Dissolution of Marriage 
Jurisdiction of the English courts 9-064 
Choice of law 9-065 
Recognition of foreign decrees 9-066 

Financial Relief 
Jurisdiction of the English courts 9-067 

Ancillary relief 9-068 
The Maintenance Regulation  
After a foreign decree 9-074 
Failure to maintain  
Maintenance in magistrates' courts 9-079 

Choice  law 9-081 
Enforcement of foreign maintenance orders 

Common law 9-082 
Orders made in Member States  
Orders from other parts of the United Kingdom  
Commonwealth arrangements 9-087 

 Children 
Jurisdiction of the English court 

The European rules  
Prorogation of jurisdiction  
Jurisdiction based on the child's presence  
Provisional and protective measures  
Qualifications on the general rule: transfer to a more 

appropriate forum  
Qualifications on the general rule: continuing 

jurisdiction in certain access cases  
Lis pendens  
Residual   

The Hague Convention of 1996 10-012 
Prorogation of jurisdiction  
Jurisdiction based on the presence of the child 10-014 
Provisional, including and protective, measures  
Qualifications on the general rule: transfer to a more 

appropriate forum 10-016 
Qualifications on the general rule: continuing 

jurisdiction in certain cases. „  
Which set of rules applies? 10-018 
The traditional rules 10-019 

Inherent jurisdiction  
The Children Act 1989 and "section 8 orders"  
Power to stay proceedings  
Removal of child from England  

Choice  law  



CONTENTS xv 

Effect of foreign orders in England 
European orders  

Orders from Contracting States to the  Hague 
Convention  

Orders from other states 10-033 
International Child Abduction  

International instruments 10-037 
The European (Luxembourg) Convention  
The Hague Child Abduction Convention  

Rights of custody  
Wrongful removal and wrongful retention  
Grounds for refusing return:  
Effect on the Hague practice of the European 

Convention on Human Rights  
The Brussels  Regulation and child abduction 10-051 

Status: Legitimacy and Legitimation 10-054 
Legitimacy 10-055 

Recognition of the status 10-056 
Declarations of parentage or legitimacy  

Legitimation  
Legitimation in English domestic law  
Statutory recognition of foreign legitimations 10-063 
The common law rule: legitimation by subsequent 

marriage  10-064 
Legitimation by parental recognition  
Legitimation by foreign statute 10-067 
Declarations of legitimation  

Adoption  
Jurisdiction to make an adoption order  
Convention adoptions 10-071 
Choice  law  
Bringing children into the United Kingdom 10-074 
Taking children abroad for adoption  
Recognition of foreign adoptions 

Adoptions in the British Isles  
Overseas adoptions  
Convention adoptions  

 adoptions 10-080 
Public policy  

Declarations as to foreign adoptions 10-082 

 Contracts 
The English common law approach  

Party autonomy  
Absence of choice by the parties  

The Rome Convention and  Rome I Regulation  
Interpretation  



xvi CONTENTS 

Scope 11-009 
Exclusions 11-012 

The choice of the governing law 11-017 
The law chosen by the parties  

Qui elegit iudicem elegit ius?  
Division of or change in the governing law 11-021 
Freedom of choice and mandatory rules  
Incorporation (by reference) of foreign law  

Applicable law in the absence of choice: the Convention  
Disregarding the presumption: Article 4(5)  
Immovables 11-033 

Applicable law in the absence of choice: the Regulation 11-034 
Departing from these rules  

Contracts of carriage 11-039 
Consumer contracts  

Consumer contracts under the Convention  
Consumer contracts under the Regulation  

Insurance contracts  
Individual employment contracts  
The protection of the weaker party  

Scope of the applicable law 11-053 
Performance  
Consequences of breach 11-057 
Extinguishing obligations, prescription and limitation of 

actions 11-058 
Particular topics 

Material validity 11-059 
Illegality  
Consent  

Formal validity 11-062 
Incapacity  

Restrictions on the reach of the applicable  
Overriding mandatory provisions of the forum 11-069 
Overriding mandatory provisions of other states  
Ordre public  
Voluntary Assignment and contractual subrogation  

12. Torts and other  obligations 
The  of the place of the tort 12-003 
Certainty or flexibility - 12-004 
Before the Rome II Regulation 

The  in Philips  Eyre  
A more flexible approach  
The  Act 12-010 

The Rome II Regulation  
Interpretation ~  12-012 



CONTENTS xvii 

Scope 12-013 
Exclusions 12-014 

Party autonomy 12-015 
Torts 

The primary rule 12-016 
The common habitual residence exception 12-018 
The 'more closely connected' exception 12-019 
How might these rules work? 12-020 
Product liability 12-022 
Unfair competition and acts restricting free competition  
Environmental damage 12-024 
Infringement of intellectual property rights 12-025 
Industrial action 12-026 

Unjust enrichment 12-027 
 gestio 12-028 

Culpa in contrahendo 12-029 
Reach of the applicable law 12-030 

Rules of safety and conduct 12-032 
Direct action against the insurer of the person liable 12-033 
Subrogation 12-034 
Multiple liability (i.e., contribution) 12-035 
Formal validity of  acts" 12-036 
Burden of proof. 12-037 

Limits on the reach of the  law 12-038 
Actions in defamation 12-039 

13. Property 
The distinction between movables and immovables  

Examples  
Change in situs  

Immovables 
Jurisdiction over immovables 13-005 

Actions based on rights in rem 13-006 
Tenancies 13-008 
Claims in contract and concerning rights in rem 13-010 
Limits on jurisdiction 13-011 

The Moçambique rule: title to foreign land 13-012 
Effect of the Brussels I Regulation 13-015 
Scope of the Moçambique rule  
First exception: contracts and equities  
Second exception: estates and trusts  

Immovables: choice of law 13-022 
Renvoi  
Formal validity 13-025 
Essential validity 13-026 
Capacity: land in England 13-027 
Capacity: land abroad 13-029 



xviii CONTENTS 

Tangible movables 13-030 
Where the situs remains constant 13-031 

Renvoi 13-033 
Public policy 13-034 

Where the situs changes 13-035 
Intangible movables 13-042 

Identifying the issues  
Intrinsic validity  
Assignability 13-046 
Other issues 13-047 
Legal subrogation  

Garnishment: third-party debt orders 13-049 
Governmental seizure of property 13-052 

The situation of property 13-053 
The interpretation of the decree 13-054 
Recognition of the foreign act 13-055 
Property within the confiscating state 13-056 
Property outside the confiscating state 13-057 
Public policy 13-058 

14. Matrimonial property 
Where there is no marriage contract or settlement  

Change in the matrimonial domicile  
Immovables  
Claims by third parties  

Where there is a marriage contract or settlement  
International and European developments 

Hague Convention 14-024 
Proposed European Union Regulation  

 Succession and the administration of estates 
Administration of estates 

English grants of administration  
Separate wills 15-003 
Person to  the grant will be made  

Effect in England of Scottish, Northern Irish and 
Commonwealth grants 

Scottish  Northern Irish grants  
Commonwealth grants  

Effect of an English grant -. 15-008 
Choice  law 15-010 
Foreign personal representatives 15-011 

Succession 15-012 
Intestate succession 

Movables 15-013 
Immovables  15-014 
The scission principle 15-015 



CONTENTS xix 

Wills 
Capacity 15-017 
Formal validity 15-019 
The law of the testator's nationality 15-020 
Wills made on ships and aircraft 15-022 
Changes in the relevant law  
Special requirements as to form  
Renvoi 15-025 
Material or essential validity 15-026 
Construction (or interpretation) 15-027 
Revocation 15-030 
Revocation by later will or codicil  
Other testamentary modes of revocation 15-032 
Revocation by subsequent marriage 15-033 

European developments  

 Trusts 
The governing law 16-004 
Scope of the governing law  
Recognition of trusts 16-011 
Variation of trusts  
The European regulations 16-017 

 The conduct of international litigation 
Substance and procedure  
Parties  
Service  process  
Mareva or freezing injunctions  
Evidence 17-010 

Admissibility 17-011 
Requirement of written evidence 17-012 
Witnesses 17-013 
Burden of proof 17-014 
Presumptions 17-015 
Obtaining evidence abroad 17-016 
Obtaining evidence in England for use abroad 17-017 

Nature of the claimant's remedy 17-020 
Judgments in foreign currency 17-021 

Statutes of limitation  17-023 

 Some technical problems 
Characterisation  

Nature of the problem  
The subject-matter of characterisation  

Various solutions  
 fori 18-008 

Lex causae - 18-010 



xx CONTENTS 

Analytical jurisprudence and comparative law 18-011 
An internationalist approach? 18-012 

Conclusions 18-015 
The incidental question 18-016 
Renvoi 

Nature  the problem 18-023 
The internal law solution 18-024 
Partial or single renvoi theory  
Total or double renvoi 18-026 

Origin and development  
General conclusion from the English cases 18-032 
An Australian approach 18-033 
Scope of the doctrine in England 18-036 

Title to land situated abroad 18-038 
Movables  
Formal validity of marriage  
Certain cases of transmission  

Difficulties in the application of the doctrine  
Unpredictability of result  
The national law of a British citizen  

 inextricabilis  
Conclusion  

The time factor  
Changes in the conflict  of the forum  
Changes in the connecting factor  
Changes in the lex causae  

Succession to immovables 18-054 
Succession to movables 18-055 
Torts  
Discharge of contracts 18-059 
Validity of marriage  
Public policy 18-061 

 Theories and methods 
Theories 19-003 

Huber  
Savigny  
Story and the doctrine of comity   
Dicey and the theory of vested rights 19-010 
The local law theory 19-015 

Methods 
Jurisdiction-selecting rules or rule-selecting rules? 19-017 

Cavers  
Currie: governmental interest analysis  
Comparative impairment 19-032 
Choice-influencing factors  
False conflicts and foreign law as datum 19-038 



CONTENTS xxi 

European insights 19-043 
Conclusions 19-046 

Index 559 


