THE CONSTITUTION OF JAPAN

by
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1. Constitutions and Power Relations.

In one sense, a constitution can be scen as a reflection or etfect
of the power relations existing in a given country. In this sense, when-
ever a new power relation comes into being, commonly a new consti-
tution has to repleace the old onc. Now, this power relation obviously
changed in Japan after the Sccond World War. The position of the
Emperor declined, the role of the military vanished, and the political
parties, represented in Parliament, gained in power. Hence, as in othe:
countries that had lost the War, a new power relation arose and was
partly projeted in a new formal and written contitution. In Japan.
the old Meiji Consitution of 1889 was replaced by the so-called
MacAthur Constitution of 1947.

2. The Making of the New Constitution.

In the first months after Japan’s capitulation, General Mac-
Arthur told the Japanese Government that the Meiji Constitution had
to be revised in accordance with the political demand of the time
for a democratic regime in a new Japan. Thus, in October 1945,
Constitutional Problem Investigating Committee was appointed by the
Government ; it was headed by Dr.  Joji Matsumoto, a member of the
Shidehara cabinet,
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The first draft ot the new coastitution was completad 1n January
1946, but General MacArthur rejected it bzcause it contained no
fundamental changes compared with the previous constitution.
A second draft, a2 more liberal and decmocratic one, was finally en-
dorsed by MacArthur. Approved by the House of Representatives in
August 1946 and by the Housc of Peers in September, the Emperor
proclaimed the new constitution as the law of the land oa Novzmber
2. 1946. The coastitution came into torce on May 3, 1947.

According to Tke, the sccond draft had been composed by the
Government Section of MacArihur’s headquarters, referred to by Ike
1s the "American framers of th: Consti utioa™. ' But MacArthur later
wrote that the Japanese themselves had revised the constitution.
without coercion.® The fact that the first daratt hud o be revised
because it did not satisfy the wishes of General MacArthur shows
what a decisive role he plaved in making the constitution. Publicly,
however, both sides maintained the fiction that the proposcd cons'i-
lution was a Japanese document.?

‘3. The Prewar and Postwar Constitutions Compared,

(a) Sovereigaty.

Con‘rary to the prewar constitution, which was considered -a
cift from the. Empzror to the people in response to the demand of the
liberal movement in Yapan during the first decades of the Meiji regime,

the postwar constituion was drafted withou; any interference from the

palace exceot 1ts promulgation.

‘The term “We” used in the preamble of the past coastitution
stands for the “"Emperor” ; in the present constitution it stands for
the “Japanese. People”. This was a drastic change, for the sovereignty
of the Emperor or that of the State had been replaced by the soverciga-
ty of the people. A limited or constitutional monarchy had given way
toa parl1amenta1 y monarchy

‘ Nobuaka Tke. in Gemge McT. Kahin (ed.), Major Govemmeni‘s of
- Asig (2d ed. Ilh'tca New York Comell Umversny Prass 1963).
:. PP 183-190. ' | SROTY e e

> Douglas MacA1thu1 *The Drafting of a New Constitution for
- Postwar Japan in The Washmg’ron Post of S p.ember- 11, 1944,
p.‘ A“23 G I R 5 Bt Ny g B :
Ike, loc. cit. o)
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The theory of the sovereignty of the State was first introduced
in Germanv. (It should be noted that a Prussian advisor played an
important role in drafting the Mcit Constitution). What had happened
to Germany after the First World War happened to Japan after the
Socond World War, in the sense that the role of the myviarch dis.
appcared or decreased. In present-day Japan, the Emperor is a mere
svmbol of the State and of the unity of the people. He derives his
sosition from the will of the people and has no power related to
sovernment. He can only perform those acts that are stipulated 1n
the conastitutton,

(b) The Legislature.

According to Article V of the prewar constitutton, the fegisiative
power was to be exerciscd by the Emperor with the (formal) consent
of the Imperial Diet. But now it is the Dict that 1s the only law-
muking organ and morcover the highzsg organ ol state.

The nresent Dict, ke the old, 18 a ricooneral orvean, bt toe
House of Peers was replaced by a House of Councillors and members
of both houses were to bz elected as respresentatives of all the peopic.
The term of office of members of thec House of Representatives is
four years (formerly also four years) while that of the House of
Councillors is six years (formerly, iz the Housc of Peers, seven years
or a lifetime).

The position of the House of Represcntatives is far strongc:
than the House of Councillors because the national budget must first
be submitted to the House of Representatives and the Iatter can over-
rule the decisions of the House of Councillors. A bill alieady passcd
by the House of Representatives but rejected by the Housc of Coun-
cillors can stil] become a law if it is passed for a second timic in the
House of Representatives by at least a two-thirds majority ol the
members present.

Finally, as is the practice in England and in all other couuntries
that exercise the parliamentary system, 1t a conflict arises between
the Cabinet and the House of Representatives, the latter can force
the resignation of the Cabinet by passing a motion of no-confidence,
unless the Housce itself is dissolved within ten days. Unlike the Housc
of Represeatatives, the House of Councillors cannot be dissolved.

* Counstitation, Art. 41.

21



(¢) The Executive.

Article 65 of thc postwar constitution states that the executive
power shall be vested in a Cabinet. Before the war, the Cabinet was
.n extra-constitutional body, established by Imperial Ordinance in
1885 beforc the promulgation of the Meiji Constitution.

The Cabinct is headed by a Prime Minister who is chosen from
among the members of the Diet. He is assisted by a number of minis-
ters who are appointed and may be removed by the Prime Minister
1s he wishes. More than one-half of the ministers must be selected
irom the members of the Diet. Both the Prime Minister and the
ministers must be civilian, a rule that reflects the intention of the
Allied Occupation to abolish millitarism in Japan. In this matter the
nostwar Cabinet differs from its prewar predecessor, which included
military ministers who occupied the posts of Minister of War and
Minister of the Navy (with a rank of Lieutenant General of Viee
Admiral or higher). These two ministers werc chosen by the Prime
Minister and appointed by the Emperor after consultation with pro-
minent officers in the army and navy. Hence the armed forces were
able to influence the forming as well as the resignation of a cabinet
by refusing to nominate a minister or by withdrawing their minister(s).

After the occupation, both the Ministry of War and the Ministry
of the Navy were abolished. This step was made virtually irrevocable
by Article 9 of the postwar constitution, which says that

“aspiring sincerely to an international peace basea on justice
and order, the Japanese people forever renounce war ds a
sovereign right of the nation and the threat or use of force
as means of settling internationai disputes.

In order to accomplish the aim of the preceding paragraph,
land, sca, and air forces, as well as other war potential, will
never be maintained.

The right of belligerency of the state will not be recognized”.

Unlike their predecessors, who were responsible to the Emperor,
the present ministers are responsible to the Diet. As stated above, the
ministers must resign in the event of a no-confidence vote by the
Touse of Representatives. On the other hand, the Cabinet may
dissolve the House of Representatives and cal]l for a newelection
within forty days from the date of dissolution.

22



Among the important functions of the Cabimet, it should be
mnentioned here that the Cabinet submits bills, reports on general
national affairs and forecign relations to the Diet, concludes treattes,
srepares the budget and preseats it to the Diet, and 1ssucs orders to
implement the constitution and other laws.

(d) The Judiciary.

Before the war, the judiciary was controlled by the executive.
while after the war the new constitution recognized the independence
of the judiciary. This means that the [cgislative as well as the execurive
hranch of government maynot interferc with the judicial review of
the courts. The judge shall be bound only by the constitution and
the laws.

Judicial power is vested in a Supreme Court and in UcCh 1n-
ferior courts as arc established by law.” The Supreme Court consists
of 15 judges (formerlv 45). The Chief Justice 1s appointed by the
Emperor upon nomination by the Cabinet. Their appointment 1s
subject to review by the people in periodic referenda.

The Supreme Court is the court of last resort, with power to
determine the constitutionality of any law, order, regulation or official
act. In contrast, under the Meiji Constitution, the courts had no
authority to rule on the constitutionality of laws.

Below the Supreme Court there are 8 high courts (formerly 7).
which hear appeals of the decisions of lower courts. Forty-niic
district courts try serious crimes and civil suits, and there are 570
summary courts for mild civil and criminal cases. Finally, there are
49 familv courts that handle cases involving domestic relations and
juvenile delinquency.

In the prewar constitution, we find regulations relating to the
administrative court. Article LXI of the Meiji Constitution: provides
that '

”no suit at law, which relates to rights alleged to have been
infringed by the illega]l measures of the administrative
authorities, and which shal]l come within the competency of
the Court of Administrative Litigation specially established
by law, shall be taken cognizance of by a Court of Law™

-

* Constitation, Art. 76. par. 1.



The postwar constitution does not provide for the establishment
of an admimstrative court. Thus, 1n Mey Japan the ordiiary couris
were not empowered to adjudicate disputes bztween the government
and citizers. As pointed out by Ike, the administrative court was
cstablished on the theory that administrators would be interior to
the judiciary if ordinary courts werc permitted to rule on the legality
of administrative acts.® Another thzory holds that f adminstratve
suits were tried by ordinary courts, i: is fecared that they might 1gnore
the public intercst because of the “civil cye of the law”.

In the field of legal proccdurc in criminal cases, important
changes have been inserted to give mere siress upon individual rign’s.
The preliminary cxamination by means of questioas from thz bench
i a closad court without the presence of a lawycer has boen abolished.
the cross-examination of witnesses in the formal trial 1s permuttad.
and no person may be compelled to give testimony against himself.
Morcover, Article 34 of the postwar censtitution states that.

"no person shal]] be arrested or detained without being at
once informed of the charges against him or without the

~immediate privilege of counsel; nor shall he be detaired
without adequate causc; and upon demand of any person
such cause must be immediately shown in open court in h.s
presence and the presence of his counse]”.

It is evident that the framers of the postwar constitution aimed
tc make the judiciary the guardian of human rights.
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