
The Constitutionalization
of the World Trade

Organization

Legitimacy, Democracy, and
Community in the International

Trading System

DEBORAH Z. CASS

OXFORD
UNIVERSITY PRESS



Contents

Tables of Cases xxi

Tables of International Instruments xxv

Abbreviations xxvii

I The Origins of the WTO Constitutionalization Debate

1 International Trade and Constitutionalization 3
1.1 Introduction 3
1.2 The institutional background to the WTO

constitutionalization debate 5
1.3 Constitutionalization, what constitutionalization? 15
1.4 Outline of argument 18

2 Constitutionalization: The Received Account 28
2.1 Introduction 28
2.2 The basic structure of constitutionalization 29
2.3 Elaborated constitutionalization 30
2.4 Core constitutionalization 31

2.4.1 Constraints on social, economic, and political behaviour 31
2.4.2 Grundnorm change: coherence, unity, and a rule of recognition 32
2.4.3 Community 39
2.4.4 Deliberation 42
2.4.5 Realignment of relationships 44
2.4.6 Social legitimacy 45
2.4.7 Summary of the core elements of constitutionalization 47

2.5 Three preliminary objections 48
2.5.1 Constitutionalization applies only to national legal systems 48
2.5.2 The WTO is an international treaty arrangement 52
2.5.3 The constitution of the WTO is general international law 54

2.6 Conclusion 56

3 The International Economic Law Background 58
3.1 Introduction and definitions 58

3.1.1 Institutions and constitutions 59
3.1.2 Rules and regulation 60
3.1.3 Globalization and liberalization 61
3.1.4 Summary of argument 62

3.2 Factors triggering the emergence of the constitutionalization
debate 63
3.2.1 Institutions and constitutions: enhancing the legitimacy

of the trade order 63



xviii Contents

3.2.2 Linking globalization scholarship to international
economic law 70

3.2.3 A consensus about trade liberalization 73
3.2.4 Regulation not 'law' 82
3.2.5 A fixation with definition of the field 86
3.2.6 The urge to transformation 91

3.3 Conclusion 93

II Three Visions of WTO Constitutionalization

4 Institutional Managerialism 97
4.1 Introduction 97
4.2 Features of institutional managerial constitutionalization 99

4.2.1 Institutions and constitutions 99
4.2.2 Management and rules 113
4.2.3 An empirical, pragmatic method with transformative

aspirations 133
4.3 Conclusion 143

5 Rights-Based Constitutionalization 145
5.1 Introduction 145
5.2 Features of rights-based constitutionalization 146

5.2.1 From rights to human rights 146
The early phase—'rights' to trade 146
Current phase—'human rights' to trade 150

5.2.2 Mixed strategic justifications and normative goals 162
5.2.3 A visionary mode informed by individual economic goals 167

5.3 Conclusion 176

6 Judicial Norm-Generation 177
6.1 Introduction 177
6.2 Features of judicial norm-generation constitutionalization 186

6.2.1 Amalgamation of constitutional doctrine 186
Jurisdictional competence 186
Substantive discrimination 191
Rational relationship doctrine 193

6.2.2 System making 195
Fact-finding method 195
Relationship with other regimes 197

6.2.3 Subject matter incorporation 198
6.2.4 Summary 202

6.3 Conclusion 203

III Against Constitutionalization

7 Anti-Constitutionalization 207
7.1 Introduction 207



Contents xix

7.2 Anti-constitutionalization critique 211
7.2.1 Weak anti-constitutionalization 211

Contraction of decisional capacities of states 212
7.2.2 Moderate anti-constitutionalization 221

Participation, representativeness, accountability,
and transparency 222
Narrowly focused economic goals and limited economic
choices 224
Omission of economic effects and distributive consequences 227

7.2.3 Strong anti-constitutionalization 231
The absence of private law 232
Legitimization by constitutional language 234

7.3 Conclusion 237

8 Conclusion: Trading Democracy 238

Addendum 247

Select Bibliography 249

Index 257


