
Criminal Justice Ethics, 2013 

Vol. 32, No.2, 126-162, http:/ /dx.doi.org/10.1080/0731129X.2013.817070 ~~ ~~!!~~ 

The Criminal Justice System Creates 
Incentives for False Convictions 

ROGER KOPPL and MEGHAN SACKS* 

The American criminal justice system creates incentives for false conviction. For example, 

many public crime labs are funded in part per conviction. We show that the number of 
false convictions per year in the American criminal justice system should be considered 
"high.·· We examine the incentives of police, forensic scientists, prosecutors, and public 

defenders in the U.S. Police, prosecutors, and forensic scientists often have an incentive to 

garner convictions with little incentive to convict the right person. These incentives create 
what economists call a "multitask problem'' that seems to be resulting in a needlessly high 

rate of false convictions. Public defenders lack the resources and incentives needed to 
provide a vigorous defense for their clients. Corrective measures are discussed, along with 

a call for more research. 
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Except in the few cases where evidence is consciously suppressed or manufactured, bad faith 

is not necessarily attributable to the police or prosecution; it is the environment in which they 

live, with an undiscriminating public clamor for them to stamp out crime and make short 
shrift of suspects, which often serves to induce them to pin a crime upon a person accused.-

Edwin M. Borchard, Convicting the Innocent: Errors of Criminal Justice (1932) 

Introduction 

Police, prosecutors, and forensic 
scientists often have an incentive to 
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convict someone, with little or no in
centive to convict the right someone. 
Public defenders often lack sufficient 
resources and incentives to mount a 
vigorous defense and cannot, there
fore, be viewed as adequate counter
weight to the inappropriate incentives 
available to police, forensic scientists, 
and prosecutors. As we explain below, 
the American criminal justice system 
thereby creates incentives for false 
conviction. 

f'_ 2013 John Jay College of Criminal Justice of The City University of New York 
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The rate of false convictions in 
the U.S. is hard to estimate. It seems 
to be relatively low, but with about 
1 million felony convictions per year, 
even a low rate of false conviction can 
produce a high number of false con
victions. Michael Risinger estimates 
that the rate of false convictions for 
rape-murders in the 1980s was not 
less than 3.3%.1 If that rate applied to 
all felony convictions today, the U.S. 
would have at least 33,000 false felony 
convictions per year. The number of 
false convictions could be reduced by 
structural changes that strengthen the 
incentive of criminal justice profes
sionals to discriminate between the 
innocent and the guilty. Incentives 
matter even· when the actors · are 
sincerely motivated to achieve justice. 
Thus, improved outcomes require 
structural changes rather than poli
cies meant to "get tough" with overt 
cheaters and frauds. 

William Stuntz reports: "The 
overwhelming majority of criminal 
convictions, more than 95 percent, 
are by guilty plea, and most of those 
are the consequence of plea bar
gains."2 An unknown fraction of 
such convictions are "false convic
tions" in the sense that an innocent 
person has accepted a plea bargain to 
avoid the risk of false conviction on 
more serious charges. As Rachel 
Barkow notes, "Prosecutors have an 
interest in making the consequences 
of convictions harsh because that 
gives them greater bargaining lever
age to obtain pleas."3 Our discussion 
of incentives in the American crim
inal justice system applies equally to 
false convictions in the narrower 
sense of cases that have gone to trial 
and the broader sense of cases in 
which innocent persons have for 
some reason pled guilty to the 
charges or to lesser charges. 

In what follows, we review evi
dence that false convictions are prob
ably not rare events or flukes. This 
conclusion motivates attention to the 
incentives of criminal justice profes
sionals. We examine the relevant 
incentives of criminal justice profes
sionals in light of the "multitask 
problem" of organizational econom
ics, which is explained. We review 
evidence suggesting that people can 
respond to incentives without know
ing it. In other words, "bad apples" 
are not the only ones whose actions 
may be skewed by inappropriate 
incentives. Finally, we make sugges
tions about how to improve the 
incentives of criminal justice profes
sionals through structural changes. 

We want to stress that this review 
of incentives in the criminal justice 
system is neither complete nor com
prehensive.4 We do address impor
tant incentives that affect criminal 
justice professionals ranging from 
uniformed officers to forensic scien
tists to prosecutors and public defen
ders. We believe our survey is broad 
enough to suggest the likely value of 
structural change and the desirability 
of further scholarly work on incen
tives in the criminal justice system. 
We want to encourage the study of 
how incentive systems might be im
proved through well-designed struc
tural change. We also have adopted 
the perspective that criminal justice 
professionals are neither more nor 
less responsive to incentives than 
other professionals, and we develop 
this point in the section entitled 
"Incentives Matter." 

Most of the inappropriate incen
tives we identify here are familiar to 
at least some parts of the scholarly 
community. We are not aware of any 
previous work, however, that reck
ons with the fact that many crime 

127 



Roger Koppl and Meghan Sacks 

labs are funded in part per conviction.5 

In at least 14 states, state law requires 
that public crime labs be funded in 
part through court-assessed fees pay
able by the defendant upon convic
tion.6 In effect, then, the crime lab 
gets a kind of bonus for each convic
tion. As we argue below, such court
assessed fees create an inappropriate 
incentive to generate findings that 
support conviction. 7 

We assume that criminal justice 
professionals respond to the same 
incentives as do people in other areas 
of human action, in the same ways, 
and to the same degree. This insight 
is a truism: criminal justice profes
sionals are human beings, not angels. 
The disciplined pursuit of this com
mon-sense observation, however, 
helps us to reach conclusions about 
the criminal justice system that might 
be surprising or counter-intuitive. 

False Convictions are a Problem 

A. The Logic of Technique Absorption 
Explains Why it Is Hard to Estimate 
the Rate of False Convictions 

Many competent observers think 
false convictions are relatively com
mon, while other competent obser
vers view them as relatively rare. If 
they are relatively common, then 
non-incremental change in the Amer
ican criminal justice system might be 
appropriate and desirable. If they are 
relatively rare, then such changes 
might not be appropriate or desir
able. Though not the focus of the 
current research, the death penalty is 
a particularly charged issue in this 
connection. Many opponents of the 
death penalty argue (among other 
things) that the risk of executing an 
innocent person is too high. Suppor
ters of the death penalty generally 
(perhaps universally) view that risk 
as low. 

It is not easy to estimate the rate 
of false convictions. The difficulty is 
explained by the "logic of technique 
absorption," as we call it. The crim
inal justice system is our nearly 
exclusive method of determining 
guilt and innocence. To estimate the 
error rate of the system, we need a 

technique to measure guilt or inno
cence that is external to the system. 
But if we had a regular and reliable 
external technique for judging guilt 
and innocence, we would likely in
corporate it into the criminal justice 
system. Once the technique is ab
sorbed it can no longer serve as an 
external measure of the system's 
error rate.8 

Technique absorption is a good 
thing. It would probably not improve 
the criminal justice system to exclude 
techniques capable of improving the 
system's ability to discriminate be
tween the guilty and the innocent.9 

Nevertheless, the logic of technique 
absorption puts the system in the 
position similar to that of baseball 
umpire Bill Klem, who quipped, "It 
ain't nothing until I call it!"10 In 
principle, a ball is fair or foul de
pending on which side of the line it is 
on. In practice, it is fair or foul 
according to how the umpire calls 
it. It is much the same with criminal 
justice. In principle, a person is guilty 
or not guilty depending on whether 
he did it. In practice, we have no 
choice but to ask the criminal justice 
system to call it. 
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B. Examples of Possible False 
Convictions Have Produced 
Conflicting Interpretations 

The logic of technique absorption 
makes it hard to resolve differences 
of opinion about the rate of false 
convictions. Samuel Gross and his 
constituents published a list of 340 
exonerations in the U.S. from 1989 to 
2003. Their list is conservative be
cause they do not count "mass exon
erations" such as those from the Los 
Angeles Police Department's (LAPD) 
Rampart scandal, which we discuss 
below, or about 70 cases in which 
convicted childcare sex abuse defen
dants seemed to have been wrongly 
convicted. They say, "Any plausible 
guess at the total number of miscar
riages of justice in America in the last 
fifteen years must be in the thou
sands, perhaps tens of thousands."11 

Joshua Marquis, then district attor
ney of Oregon's Clatsop County, 
drew a very different conclusion 
from the same facts. He acknowl
edged that the 340 cases documented 
by Gross and his colleagues may be 
only a fraction of the number of false 
convictions. For the sake of argu
ment, he assumes that Gross et al. 
underestimated the number of false 
convictions by a factor of about 
10, bringing the number to 4,000 false 
convictions for the 15-year period 
in question. "During that same 
15 years, there were more than 
15 million felony convictions across 
the country. That would make the 
error rate .027 percent- or, to put it 
another way, a success rate of 99.973 
percent." 12 

Supreme Court Justice Scalia 
quoted the Marquis op-ed favorably 
in the capital case Kansas v. Marsh 
(2006). Scalia dismisses the possibi
litv of false executions in the U.S. and 

states, "as far as anyone can deter
mine (and many are looking), none of 
the cases included in the 0.27% error 
rate for American verdicts involved a 
capital defendant erroneously exe
cuted."13 One of Scalia's comments 
reflects the logic of absorption: 

Remarkably avoiding any claim of erroneous 
executions, the dissent focuses on the large 
number of non-executed "exonerees" 

paraded by various professors. It speaks as 
though exoneration came about through the 

operation of some outside force to correct the 
mistakes of our legal system, rather than as a 
consequence of the functioning of our legal 
system. Reversals of n11 erroneous conviction 
on appeal or on habeas, or the pardoni11g of 
an innocent condemncc through executive 
branch clemency, demonstrates 11ot the 
failure of the system but its success. Those 

devices are part and parcel of tl1e multiple 
assurances that are applied before a death 
sentence is carried out.14 

Since Scalia wrote his dissent in 
Kansas v. Marsh, increasing attention 
has been drawn to a dear case of 
wrongful execution. Cameron Todd 
Willingham was convicted in 1991 of 
the arson murder of his three young 
children based in large part on now
discredited fire investigation techni
ques.15 The evidence in this case 
seems to show rather unambiguously 
that Willingham was wrongl~ con
victed and wrongly executed. 6 

Although Justice Scalia stated in 
his opinion, "But with regard to the 
punishment of death in the current 
American system, th[e] possibility [of 
false conviction] has been reduced to 
an insignificant minimum,"17 Steve 
Mills and Maurice Possley have 
chronicled the fact that Willingham 
was likely wrongly convicted well 
before the ruling in Kansas v. Marsh. 18 

Scalia's argument that no one had 
found a case of wrongful conviction 
in spite of much searching may now 
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appear to be grounded more in 
optimism than fact. In fact, Scalia's 
claim may have been optimistic even 
apart from the Willingham case. As 
of 22 September 2011, the Death 
Penalty Information Center (DPIC) 
lists nine executions in the U.S. since 
1976, including that of Willingham, 
in which there was "strong evidence 
of innocence."19 There does seem to 
be significant doubt attached to these 
cases and, while these cases are not 
the focus of this essay, the execution 
of an innocent person is perhaps the 
most grievous consequence of a false 
conviction. 

C. Michael Risinger's Estimate of the 
Rate of False Convictions and 
Supporting Evidence 

In his 2007 study, "Innocents Con
victed: An Empirically Justified Fac
tual Wrongful Conviction Rate," 
Michael Risinger leveraged the logic 
of technique absorption to estimate 
the rate of false convictions for rape
murders in the U.S. by looking ex
clusively at DNA exonerations. DNA 
testing has now been "absorbed" by 
the system. But for convictions in the 
period that Risinger examined, 1982-
89, DNA was not part of the system. 
Thus, DNA typing provides an ex
ternal test of truth for some cases in 
this period. Using this external test, 
Risinger was able to craft a sound 
estimate of the minimum factual rate 
of false convictions for rape-murders 
in the U.S., which he found to be 
3-5%.20 

By considering the period 1982-
89, Risinger was able to consider 
cases that were tried before DNA 
typing was commonplace, but recent 
enough that DNA exonerations were 
possible. By considering only DNA 
exonerations,21 Risinger took a very 

conservative and cautious view of 
what counts as an "exoneration." In 
spite of this and other conservative 
assumptions built into his analysis, 
Risinger's point estimate was 3.3%.22 

Risinger's estimate might overstate 
the rate of false convictions in gen
eral or even the rate for rape-murders 
in the 1980s, yet given the conserva
tive nature of his estimates it seems 
more likely that Risinger's estimate is 
too low. Risinger gives reasons to fear 
that the introduction of DNA tech
nology may not have substantially 
reduced the rate of false convictions 
in rape-murders. 23 

Risinger cautions against extrapo
lating his estimate to "other crimes 
and other times."24 He suspects that 
the rate of false conviction will vary 
greatly across crime and time such 
that "few if any of the subsets have 
distributions near the average."25 He 
nevertheless considers the "implica
tions of a 3-5% factual wrongful 
conviction rate" for judicial reform?6 

He thus uses his figure as a bench
mark for thinking about false convic
tions, and we will do the same. 

It might seem that we should be 
favorably impressed if 95-97% of 
convictions are sound. As we have 
noted, however, this high rate of 
success will nevertheless produce 
tens of thousands of false convictions 
when there are over a million felony 
convictions per year. Stuntz argues, 
"If the same error rate exists in 
noncapital cases as in the cases Ri
singer studied, the justice system 
wrongfully convicts somewhere be
tween 30,000 and 60,000 'felons' per 
year."27 Thus, the evidence seems to 
support the statement made by Gross 
and his fellow authors that we 
quoted earlier: "Any plausible guess 
at the total number of miscarriages of 
justice in America in the last fifteen 
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years must be in the thousands, 
perhaps tens of thousands." The 
evidence would seem to suggest 
that Justice Scalia's confidence in a 
relatively low rate of wrongful con
victions was mistaken. 

We have other evidence suggest
ing a relatively high rate of false 
convictions. In 1999 a scandal broke 
over the Community Resources 
Against Street Hoodlums (CRASH) 
unit of the Rampart division of the 
LAPD. A group of "Rampart CRASH 
officers had routinely lied in arrest 
reports, shot and killed or wounded 
unarmed suspects and innocent by
standers, planted guns on suspects 
after shooting them, fabricated evi
dence, and framed innocent defen
dants." The Rampart scandal led to 
the exoneration of at least 100 per
sons who had been wrongly con
victed.28 Anna Gorman suggests a 
number closer to 150.29 The number 
of such exonerations is lower than 
the number of false convictions in 
part because some judges have re
fused to reverse the convictions of 
wrongly convicted individuals who 
have served their time. Such refusals 
seem to be based at least in part on 
strict legal reasoning. It is not clear 
that habeas relief, for example, can be 
granted to someone no longer in 
custody. There may also be some 
concern that reversing such convic
tions will invite a flood of spurious 
motions for relief.30 

Gross and his fellow authors re
port that Governor Perry pardoned 
35 persons in Tulia, Texas, after it 
emerged that the "corrupt" under
cover narcotics agent responsible for 
their convictions "had systematically 
lied about these cases, and charged 
the defendants with drug sales that 
had never occurred." They "were 
convicted of drug offenses in Tulia, 

Texas, on the uncorroborated word of 
a single dishonest undercover narco
tics agent. "30 

Gross et al. also note the 2002 
"Dallas Sheetrock Scandal," wherein 
"at least eighty defendants in Dallas, 
Texas, were falsely charged with 
possession of quantities of 'cocaine' 
that turned out, when finally ana
lyzed, to consist of powered gypsum, 
the primary constituent of the build
ing product Sheetrock."31 

In May and June 2003 prosecutors 
in Cole County, Missouri, asked for 
the release of 18 persons convicted in 
cases brought by a sheriff's deputy 
who seems to have perjured himself 
by claiming to have witnessed drug 
transactions at which he was not 
present.32 

McCabe and Purves created sha
dow juries to hear criminal cases in 
three British courts. The shadow 
juries heard the same evidence as 
the real juries and deliberated inde
pendently. Shadow juries were pre
sent in 30 cases. In one of them 
the real jury was hung. Five of the 
shadow juries were hung, but the 
researchers took the majority vote if 
at least 8 of the 12 shadow jurors 
agreed, leaving only one hung sha
dow jury. Thus, two cases were 
eliminated from the study. In 7 of 
the remaining 28 cases the shadow 
jury and the real jury reached differ
ent verdicts. Thus, the average over
all error rate of the two types of juries 
in this study cannot have been less 
than one in eight, or 12.5%? This 
figure is an average overall error rate 
for the study and not a rate of false 
convictions. It could be that in all 
seven cases the defendant was in fact 
guilty, so that none of the mistaken 
verdicts represent the potential for 
false conviction. Of course the oppo
site possibility seems no less possible. 
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If we assume the truth is in the 
middle, we reach a minimum average 
false conviction rate for the real and 
shadow juries of the study equal to 
6.25%, which is almost twice Ri
singer's minimum factual rate. This 
calculation helps to suggest that Ri
singer's number is probably not ex
aggerated, that it may be a good 
benchmark for all types of crimes, 
and that the true rate of false felony 
convictions for the American criminal 
justice system as a whole may well be 
higher than 3.3%. 

When analyzing the criminal jus
tice system, or any human system, it 
is important to consider the incen
tives facing each different type of 
actor. We respect this principle in 
daily life, though not always consis
tently. Knowing that the doctor who 

advises us to get surgery will profit 
from performing the operation, for 
example, we seek a second opinion. 
The doctor's role is to provide objec
tive medical advice. But because 
doctors are humans they fulfill the 
role imperfectly, and deviations from 
the ideal are influenced by incen
tives. Roger Koppl reviews evidence 
that incentives skew even honest 
errors. 34 Thus, in considering the 
"incentives" of participants in the 
criminal justice system we will con
sider not only how incentives may 
cause someone to lie, cheat, or other
wise self-consciously deviate from 
ideal behavior. We will also consider 
how incentives may induce uncon
scious bias and cause even honest 
errors to be skewed toward false 
convictions. 

Improper Incentives Contribute to the Problem 

A. Incentives Matter 

Incentives matter because people 
tend to do what is in their interest. 
The tendency to do what is in your 
interest can be stronger in some 
individuals, weaker in others. For 
example, some students will cheat 
on a test if given the opportunity, 
others will not. The tendency is 
stronger in some contexts, weaker 
in others. For example, students are 
(presumably) less likely to cheat in a 
small school with a respected honor 
code than in a large, anonymous 
institution with distant and detached 
faculty. Sometimes what is in my 
interest may be a good thing for 
others, as in the ideal of a free 
market. If you build a better mouse
trap and sell it, you profit by helping 
your customers rid their homes of 
vermin. Finally, we sometimes have 

an incentive to behave in ways that 
are not "selfish" in any egoistic or 
hedonistic sense. Parental love, for 
example, creates an incentive for self
sacrifice. Thus, although we some
time have an incentive to do bad 
things, the term "incentive" should 
not necessarily invoke negative qua
lities such as "selfish" or "dishon
est." Sometimes the word "bias" is 
used to describe or identify incen
tives. Parents are biased in favor of 
their own children, which is to say 
that they have an incentive to favor 
them. 

Incentives matter. Sometimes this 
humble fact is ignored. We ignore the 
role of incentives when we neglect to 
model an actor in the system. If we 
do not explicitly model the incentives 
of physicians, for example, we may 
well adopt an inappropriate model of 

132 



The Crimina/Justice System Creates Incentives for False Convictions 

them as godlike healers. While we 
may hope and expect that most 
physicians are conscientious, we 
should remember that even conscien
tious physicians may respond to in
centives that do not align perfectly 
with the interests of their patients. 
Anxiety about malpractice, for exam
ple, may induce a physician to run a 
diagnostic test that is not in the 
patient's best interest. The test may 
carry a small health risk that is not 
adequately rewarded by the remote 
prospect that it will produce valuable 
information. As we shall argue, 
something similar is true for actors 
in the criminal justice system. If we 
do not explicitly model their incen
tives, we may overlook ways in 
which their choices may be skewed 
by incentives. 

Some of the literature on criminal 
justice includes arguments to the 
effect that this or that group of 
professionals does not respond to 
incentives. For example, in spite of a 
large literature on the universality of 
observer effects, Bruce Budowle and 
his coauthors argue, "we believe that 
bias is not a serious pervasive con
cern" in forensic science?5 We have 
noted that the tendency to do what is 
in your interest can be stronger in 
some individuals, weaker in others. 
The tendency is not utterly absent 
from any group of humans, however. 
Moreover, unless we have a special 
reason not to, we should presume 
that the tendency is about the same 
for any large group of people defined 
by a profession or similar criterion. 
Special considerations may suggest 
that members of a given group are 
less responsive to incentives or more 
responsi\'e. But such special consid
erations must be articulated explicitly 
if we are to deviate from our default 
assumption that people in different 

categories of life respond to the same 
incentives as others and in about the 
same way. These different categories 
include occupation, age, gender, so
cio-economic status, religious affilia
tion, geography, income, and party 
affiliation. 

B. Incentives Skew even Honest 
Errors36 

It may seem obviously wrong to say 
that incentives skew honest errors 
when we would expect incentives to 
result in some type of calculation by 
an actor. And yet a large literature on 
"observer effects" establishes the fact 
unambiguously. We tend to see what 
we expect to see37 and what we hope 
to see. 38 Risinger and his coauthors 
write, "where an observer has strong 
motivation to see something, perhaps 
a motivation springing from hope or 
anger, reinforced by role-defined de
sires, that something has an increased 
likelihood of being 'seen."'39 Incen
tives ("motivation" and "hope") can 
skew honest errors because they in
fluence perception. When scholars 
speak of "unconscious bias" the~ 

generally refer to "observer effects." 0 

The notion that incentives skew 
honest error has ancient roots. Julius 
Caesar said "men generally believe 
quite freely that which they want to 
be true."41 If we can believe what we 
want to be true and if our passions 
calculate, then we are at greater risk 
of honestly believing self-serving fal
sehoods than other falsehoods. But 
then self-serving honest errors are 
more likely than other honest errors. 
In other words, incentives skew even 
honest errors. 

The literature on "observer effects" 
shows how our hopes and expecta
tions can sometimes induce errors in 
our observations.42 Risinger and his 
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coauthors quote Ulrich Neisser: "we 
cannot perceive unless we anticipate, 
but we must not see only what we 
anticipate."43 Observer effects are per
vasive and enhanced by "desire and 
motivation."44 

James Pichert and Richard Ander
son offer a classic study that illus
trates nicely how incentives influence 
errors. 45 They had their subjects read 
a story about two boys playing in a 
house. The story contained informa
tion about the house such as the 
presence of a leaky.. roof and the 
parents' rule to keep a side door 
unlocked at all times. Subjects were 
instructed to read the story from 
either the perspective of a burglar 
or that of a realtor. Subjects had 
better recall of details relating to their 
assigned role rather than the oppo
site role. In later studies, these same 
authors and Larry Shirey found that 
when subjects were asked to switch 
roles in a second recall task, their 
memory improved for details rele
vant to the new role and degraded 
for details irrelevant to the old role.46 

This effect was noted whether the 
second memory task was performed 
with a delay of 5 or 10 minutes or a 
delay of about 2 weeks.47 

· 

These studies have, of course, 
multiple implications, including im
plications regarding cognition and 
memory. We are emphasizing one 
set of implications - those relating 
to incentives - only because our 
paper concerns the link between in
centives and outcomes. It is worth 
noting, we think, that these studies 
seem to show that incentives influ
ence not only one's choices, but also 
how one frames a choice problem. 
They show, therefore, that the psy
chological mechanisms linking incen
tives to outcomes can be subtle and, 
perhaps, somewhat unexpected. 

Context can create expectations 
that help to skew errors in a self
serving direction. In one study, !tiel 
Dror and David Charlton had experi
enced fingerprint examiners reexa
mine evidence from cases they had 
decided in the past. 48 The evidence 
was presented in the ordinary course 
of work as real case evidence. The real 
case information was stripped away, 
however, and replaced with either no 
supporting information, or support
ing information that suggested a 
match when the earlier decision had 
been an exclusion (being told, for 
example, that the "suspect confessed 
to the crime"), or an exclusion when 
the earlier decision had been a match 
(being told, for example, that the 
"suspect was in police custody at 
the time of the crime"). A pair of 
experienced experts confirmed that 
the original decision was correct in 
each case. This determination by 
experienced experts participating as 
experimenters creates the presump
tion that the subject examiners' origi
nal judgments were correct for those 
pairs of fingerprints used in the 
study. Dror and Charlton found that 
from 48 experimental trials, the fin
gerprint experts changed their past 
decisions on six pairs of fingerprints. 
The six inconsistent decisions (12%) 
included two from the 24 control 
trials that did not have any contextual 
manipulation. The fingerprint ex
perts changed four of their past deci
sions from the 24 experimental trials 
that included the contextual manip
ulation. Thus, biasing context seems 
to have induced inconsistent deci
sions in 16.6% of the cases with 
contextual manipulation. 49 

When incentives skew honest 
error, the erring person knows, pre
sumably, what her incentives are. 
For example, a doctor testing her 
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proposed cure knows very well what 
she hopes to find. She hopes to find 
evidence that the cure is working. 
This hope may cause her to see signs 
of improvement in her patients even 
though she sincerely wishes to be 
objective and self-critical. If she ·did 
not know what to hope for, she might 
be less likely to see improvement 
when there is none. Indeed, that is 
why double-blind studies "blind" 
not only the patient, but also the 
researcher. It is done to reduce or 
eliminate one source of observer 
effects. The doctor in our example 
makes mistakes, but her errors are 
"honest" because she does not know 
that those consciously known incen
tives have altered her perceptions. 
Even if she knows it, the error may 
be "honest" if she underestimates the 
effect and therefore fails to fully 
compensate for it. She may mista
kenly believe, for example, that 
spending extra time with her patients 
will keep her from making self-ser
ving errors. 

There are many ways in which 
incentives may cause observational 
errors. The fingerprint examiner may 
not notice dissimilarities between a 
known and unknown print, for ex
ample. A good example is the re
search scientist who must search for 
deviations from experimental proto
col before accepting the data gener
ated by an experimental trial. The 
research scientist in this example has 
a result that seems dubious. Maybe 
something went wrong with the ex
periment; maybe a research assistant 
did not follow the experimental pro
tocol, or the data was not recorded 
correctly, or somebody made a calcu
lation error. The more disconcerting 
the tentative results of the experi
ment are to the scientist, the harder 
she will look for a reason to scrap the 

results and try again. If the experi
ment had worked out as she ex
pected, however, she might have 
been less diligent about reviewing 
the outcome. The scientist may not 
realize that her search for errors is 
less careful when she gets the "right" 
results. If it is more careful in that 
case, however, her results will be 
biased in spite of her conscious 
desire to be unbiased 

Something similar is true for a 
police investigator who may be more 
skillful in inventing reasons to doubt 
the alibis of her preferred suspects. If 
she does not perceive this asymme
try in her behavior, then her errors 
will be perfectly honest on the one 
hand but biased by incentives on the 
other. 

The errors of police officers, for
ensic scientists, and prosecutors may 
all be biased by incentives. The 
number of mechanisms linking in
centives to honest errors is indefi
nitely large, and these mechanisms 
are diverse and dissimilar. At the 
same time, of course, there is a risk 
that incentives will lead to fraud, 
falsification, or fabrication. Finally, 
there is the great middle ground 
between perfectly honest error and 
willful fraud. Human cognition 
seems to be plastic enough to create 
degrees of consciousness regarding 
the bias in one's errors. Thus, for the 
rest of the paper we will generally 
ignore the distinction between honest 
errors on the one hand and willful 
fraud and the like on the other hand. 
We will consider all deviations from 
correct outcomes to be "errors." In
centives tend to produce and to skew 
"errors" thus defined, whether such 
"errors" are willful, honest, or some
where in-between. 
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C. The Multitask Problem 

In a classic contribution to organiza
tion economics, Bengt Holmstrom 
and Paul Milgrom identified the 
"multitask problem," which can arise 
in the context of the "principal-agent 
problem" of economic theory. Gen
erally, when certain tasks relevant to 
an activity or job are rewarded, other 
tasks that are not rewarded will be 
neglected. 50 

You are an "agent" when you are 
commissioned to act in someone 
else's interests. That other person is 
the "principal." You are an "agent" 
for your employer, for example. A 
tort lawyer is an "agent" for his or 
her client; a factory worker is an 
agent for the factory owner. Econo
mists have long recognized a "prin
cipal-agent problem." The canonical 
model is that of Stephen Ross who 
framed the problem from the per
spective of the principal.51 How do 
you get the agent to do what you 
want when you cannot observe 
everything about the agent's choices 
and actions? You might "monitor" 
the agent. The boss, for example, may 
pop in to see if the employee is 
working or napping. But it may be 
costly or even impossible to observe 
all the agent's choices. Effort is hard 
to observe. How do you know, for 
example, whether your tort lawyer 
really worked for as many hours as 
you were billed? 

Instead of trying to monitor inputs 
such as hours worked or intensity of 
effort, the principal might monitor 
outputs such as the number of parts 
produced or the size of a tort award. 
If outcomes are clearly observable, 
then you might be able to induce the 
right outcome by giving the agent a 
cut of the action. That is, you can link 
the agent's pay to outcomes. Thus, 

tort lawyers typically charge a con
tingent fee; they work on commis
sion. The same solution to the 
principal-agent problem is applied 
when factory workers are paid at 
piece rates. More generally, accord
ing to the theory, the principal should 
link the agent's pay or fees to mea
surable outcomes when they are ob
servable.52 Doing so aligns the 
agent's incentives with the princi
pal's desires. 

In economics, the standard solu
tion to the principal-agent problem is 
to look for "high-powered incen
tives." The idea is to leverage the 
agent's self-interest to produce a 
good outcome. Paying the worker 
per piece will inspire a greater effort. 
Paying the tort lawyer a contingency 
fee ensures that he or she has the same 
desire for a big win as you do. This 
standard result of the economist's 
benchmark principal-agent model
cut the agent in on the action-is 
fine as long as outcomes are observa
ble. The multitask problem arises 
when outcomes are not fully obser
vable. The multitask problem arises 
when the principal can observe some 
outcomes but not others. In that case, 
the use of strong (or "high-powered") 
incentives can backfire. Strong incen
tives can be applied only to the 
observable dimensions of the agent's 
output. The agent focuses on obser
vable dimensions and ignores the rest 
of the job. Singers who are paid by the 
decibel will sing loudly and off-key. If 
outcomes have measured and unmea
sured dimensions and if the mea
sured outcomes are rewarded and 
unmeasured ignored, then agents 
will have an incentive to improve 
measured outcomes and neglect un
measured outcomes. If the unmea
sured dimension matters to the 
principal, the use of strong incentives 
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to motivate performance will back
fire. 

Holmstrom and Milgrom provide 
an example that is still timely today. 
They note the "current controversy 
over the issue of incentive pay for 
teachers based on their students' test 
scores." Proponents hope that 

these incentives will lead teachers to work 
harder at teaching and to take greater 
interest in their students' success. 
Opponents counter that ... teachers would 
sacrifice such activities as ... refining 
students' oral and written communication 
skills in order to teach the na"owly defined 
skills that are tested on standardized 
exams. 53 

Citing Putka (1991}, they note a case 
in which "a ninth-grade teacher ... 
was caught having passed an
swers ... to students ... in order to 
improve her performance rating."54 

More recently, a major cheating 
scandal in Atlanta has emerged. The 
scandal is notable for its structural 
similarity to the New York City 
Police Department (NYPD) COMP
STAT scandal that we will discuss 
below. Atlanta Public Schools (APS) 
personnel from high levels, possibly 
including the superintendent, down 
to principals and teachers were in
volved in activities such as erasing 
and correcting mistakes on student 

answer sheets.55 The cheating seems 
to have been driven by powerful 
incentives imposed from without. 
The federal No Child Left Behind 
Act, which required states to estab
lish objective outcomes measures, 
may have added to the pressure. 
But the cheating began at least as 
far back as 2001, shortly before the 
federal act came into effect. 

The schools were under pressure 
to achieve performance targets as 
measured by student test results. 
"Because the targets rose each time a 
school attained them, the pressure 
ratcheted up in classrooms each year. 
Cheating one year created a need for 
more cheating the next."56 By the time 
the scandal broke in 2011 the cheating 
had grown into a vigorously enforced 
system. At least some teachers were 
afraid to resist the pressure to cheat. 
"'APSis run like the mob,' one teacher 
told investigators, saying she cheated 
because she feared retaliation if she 
didn't."57 According to a news article 
by Heather Vogell, a state report on 
the scandal said, "APS became such a 
'data-driven' system, with unreason
able and excessive pressure to meet 
targets, that [the system's superinten
dent] Beverly Hall and her senior 
cabinet lost sight of conducting tests 
with integrity."58 

The Importance of Discretion 

The multitask problem arises because 
it is costly or impossible for the 
principal to monitor all relevant as
pects of the agent's actions. The agent 
may act one way or another without 
the principal knowing. In this basic 
sense, the agent has discretion. It is 
this discretion that gives incentives 
their scope in which to operate. As 

our discussion of "honest error" may 
suggest, discretion gives scope to 
incentives both when the agent is 
scrupulously honest and when she 
is not. 

The police officer who extracts a 
false confession may do so in a way 
that violates policy. Or she may in
nocently believe the false confession 
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to be true. In either case, she would be 
less likely to extract a false confession 
without the incentive to do so. 

The forensic scientist who de
dares a match when the evidence is 
ambiguous has discretion. If the evi
dence is unambiguous, then is it (by 
definition) clear whether the exam
iner should declare a match. It is 
generally only an unscrupulous for
ensic examiner who declares a match 
when the evidence points unambigu
ously to exclusion. In either case, the 
discretion to declare a match or an 
exclusion would create a far smaller 
risk of false conviction without in
centives to produce them. 

Prosecutors have discretion over 
many things including whom they 
charge and what charges to file. 
Unscrupulous prosecutors such as 
Michael Nifong have illegitimate dis
cretion over many more things, in
cluding what evidence to disclose to 
defense counsel.59 In either case, the 
discretion of prosecutors would ere-

ate a relatively low risk of false 
conviction in the absence of incen
tives to produce them. 

The discretion enjoyed by crim
inal justice professionals may tend to 
weaken the "rule of law" as charac
terized by Albert V. Dicey, Richard 
Fallon, and others.60 In his classic 
description of the rule of law, Dicey 
writes: 

It means, in the first place, the absolute 
supremacy or predominance of regular law 
as opposed to the influence of arbitrary 
power, and excludes the existence of 
arbitrariness, of prerogative, or even of wide 
discretionary authority on the part of the 
government. 61 

It is not obvious at what point the 
discretion of criminal justice profes
sionals is wide enough to compro
mise the rule of law. It seems clear, 
however, that we should not join such 
discretion to the sort of inappropriate 
incentives we chronicle below. 6 ~ 

Criminal Justice Professionals Have Improper Incentives 

A. Incentives of Police 

It is relatively easy to observe 
whether the work of a police officer 
(or other law-enforcement officer) has 
led to a case being cleared. It is 
relatively difficult to observe whether 
a police officer's work led to a false 
arrest or false conviction. Thus, one
sided incentives to clear cases would 
create a multitask problem in poli
cing. Unfortunately, the police have a 
strong incentive to clear cases. 

It is well established that the crime 
clearance is a standard measure of 
police efficiency63 even though some 
scholars have questioned the legiti
macy of using crime clearance rates 

as an indicator of effective policing.64 

There is also variation in how to 
effectively measure cleared crimes
should it be arrests made, actual 
convictions, or some other criterion? 
Although policing scholars note that 
the police serve many functions, 65 

their performance is often measured 
by reduction in crime rates, number 
of arrests, response time and crime 
clearance rates.66 In many cases these 
goals are linked to high·powered 
incentives, which then creates a 
multitask problem. 

In the context of the FBI, R. A. 

Posner has expressed support for the 
use of strong incentives. The" outputs" 
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of criminal investigation, "number of 
arrests, prosecutions, convictions, 
length of sentences, and amount of 
property recovered" are, Posner says, 
"relatively hard to manipulate (at 
least legally)" and can therefore be 
"feasibly measured. FBI agents can 
thus be motivated by 'high-powered' 
incentives, that is by basing promo
tion and other career benefits on 
objectively measured, individual per
formance at the field-office level."67 

This argument neglects the multitask 
problem. Posner quickly made a par
tial concession to this point, saying 
that 

a weakness in the use of arrests, convictions, 
and sentences as criteria for evaluating the 
performance of law enforcement personnel is 
that it is difficult to weigh the criteria by the 
probability that the arrest, conviction, or 
sentence in a particular case was unlawful 
and may have imposed heavy costs on an 
innocent person. This problem amplifies the 
social costs of the conflict of interest of tilL' 
crime labs and undermines tl1e objectitrity of 
the paformance criteria used by law 
enforcement agencies. 68 

When police investigators have 
strong incentives to clear cases, they 
have weaker incentives to discrimi
nate between the guilty and the 
innocent. Such skewed incentives 
create the risk of false arrest and 
conviction. A vital aspect of the 
proper function of law enforcement 
is to discriminate between the guilty 
and the innocent. But the police can 
clear cases by arresting persons who 
are poor, uneducated, or mentally 
weak. Such persons may be less 
able to mount a vigorous defense 
and more likely to make a false 
confession. (We discuss false confes
sions below.) It would be comforting 
to imagine that the problem is only 
that a few "rogue cops" or "bad 

apples" may willfully prey on weak 
victims. As we have noted, however, 
even honest errors mav be skewed by 
incentives. Thus, "high-powered in
centives" to make arrests and to dear 
cases create the risk that even the 
most scrupulous and conscientious 
law enforcement officers will act in 
ways that needlessly increase the risk 
of false arrest and conviction. 

The system of computer-driven 
statistics used by the New York City 
Police Department, COMPSTAT, cre
ates strong incentives for reducing 
reported crime rates, as well as ar
rests and case clearings. Unfortu
nately, in at least one precinct, these 
incentives seem to have produced 
results similar to those we saw earlier 
with the Atlanta Public Schools. 
COMPSTAT, or Compare Statistics, 
provides up-to-date computerized 
crime statistics for all precincts in 
New York City. With the develop
ment of COMPSTAT, police managers 
face extraordinary pressures of ac
countability for their precinct perfor
mance, in that they must report crime 
statistics for their precincts at weekly 
COMPSTAT meetings where their 
performance is scrutinized by NYPD 
management who expect comman
ders to meet numerical targets. 

Implementation of COMPSTAT in 
its first few years seemed to coincide 
with a major decline in serious crime, 
but sometimes the numbers do lie. 
Numerous press reports from the 
New York Times, Village Voice, and 
other newspapers69 as well as New 
York City's own Patrolmen Benevo
lent Association have alleged that 
New York City police officers inten
tionally "fudge" the numbers to keep 
the official~ recorded serious crime 
rate low? Reports indicate that 
police officers manipulate the statis
tics by intentionally downgrading 
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felonies to misdemeanors, underva
luing property to keep crimes from 
reaching the felony level, purposely 
not filing reports, encouraging vic
tims not to file complaints, and so 
on.71 As recently as 2009, some 
NYPD "precinct bosses threaten 
street cops if they don't make their 
quotas of arrests and stop-and-frisks, 
but also tell them not to take certain 
robbery reports in order to manipu
late crime statistics."72 Indeed, this 
was just one of the allegations 
brought to the surface in the bomb
shell release of audio recordings 
made by Adrian Schoolcraft, eight
year veteran of the NYPD at the time, 
in 2010. Schoolcraft, who made audio 
recordings of all work-related events 
occurring at his precinct between 1 
June 2008 and 31 October 2009, 
claimed that he was concerned about 
the quality of police service being 
delivered to the public. The audio 
recordings made by Schoolcraft re
vealed a systematic orientation, stem
ming from top management bosses, 
to keep official crime statistics down. 
The pressure to keep these numbers 
down is made clear by one officer, 
who explains to Schoolcraft how 
robberies are typically downgraded 
to lower-level crimes. He says: 

A lot of 61s-if it's a robbery, they'll make it 
a petty larceny. I saw a 61, at T/P/0 [time 
and place of occurrence], a civilian punched 
in the face, menaced with a gun, and his 
wallet removed, and they wrote "lost 
property. "73 

This is just one example of the 
practices used to skew the statistics. 

In fact, the 81st Precinct of Bed
ford-Stuyvesant had adopted a pol
icy, not sanctioned by the NYPD's 
official policy, that police officers 
would not take a complaint from a 
victim unless the victim would come 

to the stationhouse in person. If the 
victim could not come to the station
house, then no report was filed and 
no crime was documented. School
craft also recorded his eventual meet
ing with the Quality Assurance 
Division (QAD), which is similar to 
Internal Affairs. At the end of this 
meeting, a supervisor explains to 
Schoolcraft the pressures faced by 
managers to lower the crime statis
tics. He states, "the mayor's looking 
for it, the police commissioner is 
looking for it ... every commanding 
officer wants to show it."74 Just three 
weeks after his meeting with investi
gators from the QAD, upper-level 
police managers had Schoolcraft 
committed to a mental institution 
for six days, claimin~ that he was 
mentally unstable? Committing 
Schoolcraft to an institution seems 
an obvious and unsuccessful attempt 
to both discredit and silence School
craft, who revealed the systematic 
manipulation of crime statistics in 
one precinct of the New York City 
Police Department. 

Similar computer-driven policing 
strategies have been implemented in 
other cities with comparable reports 
of statistical manipulation?6 COMP
STAT systems can be found interna
tionally as well. For example, the 
United Kingdom implemented anum
bers-driven accountability approach 
similar to COMPSTAT. Unsurpris
ingly, press reports have described 
problems such as undercounting of 
crime and manipulation of crime
category classification, with one report 
concluding that the police department 
recording policy "was designed to 
have the effect of artificially reducing 
recorded crime to a more politically 
acceptable level. "77 In sum, the ac
countability structure inherent in sta
tistics-driven policing creates an 
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incentive for police departments to 
keep reported crime levels low, espe
cially for more serious offenses. 
Although measures of citizen satisfac
tion and perceptions of safety are 
also used as performance indicators,78 

reported crime levels have become 
strong measures of departmental 
efficiency. 

We have seen how systems such as 
COMPSTATsimultaneously create in
centives to under-report crimes and 
incentives that lead to false arrest and 
conviction, i.e., they misrepresent 
how much serious crime there is 
while encouraging actions that may 
result in the wrong people being 
convicted for the crimes that are 
reported. These incentives are stran
gely consistent in at least one sense. 
They both tend to deflect the hand of 
justice from striking those guilty of 
serious crimes. The Schoolcraft scan
dal provides an alarming example of 
how these incentives affect behaviors 
in practice. On the one hand, there 
was underreporting of violent crime. 
On the other hand, officers were 
encouraged to stop and frisk passers
by, which created opportunities to 
arrest people for crimes such as pos
session of a controlled substance and 
disorderly conduct. The overall effect 
is to make justice more random and 
less steady, orderly, and sure. 

The pressure to clear cases creates 
an incentive to under-report crimes. It 
can also affect collection of kev evi
dence. Eyewitness identification, con
fession, and forensic evidence all 
share a common thread-- they are 
typically regarded as the most per
suasive t~fes of evidence in a crim
inal case. During the last 20 years, 
forensic evidence·· ·and, more speci
fically, DNA evidence- has become 
an importdnt part of criminal investi
gations. In addition to helping police 

investigators, DNA evidence has 
come to play an integral role in aiding 
offenders who raise claims of wrong
ful convictions. The Innocence Pro
ject, founded by Barry C. Scheck and 
Peter J. Neufeld in 1992, is the lead 
organization dedicated to exonerat
ing wrongfully convicted individuals 
through the use of DNA evidence. 
Prior to forensic evidence (scientific 
evidence collected and analyzed for 
use in legal proceedings), confession 
and eyewitness identification e\·i
dence, when available, typically ex
erted the most influence in criminal 
cases. This type of evidence still has a 
strong impact on the police investiga
tion and on prosecutors, to whom this 
type of evidence represents a solid 
chance of a conviction. 

To illustrate this point, we con
sider how police treat confessions by 
individuals suspected of crimes. The 
police are charged with investigating 
crimes and making arrests based on 
the evidence, and, while confessions 
are considered evidence, they are 
often extracted based on the pre
sumption that a suspect is guilty.110 

To put this phenomenon into the 
proper context, it is important to 
understand the concept of "tunnel 
\'ision" in the criminal justice pro
cess, whereby one suspect becomes 
the selected focus of an investigation. 
According to Dianne Martin, this is 
the inclination to "focus on a suspect, 
select and filter the evidence that will 
'build a case' for conviction, while 
ignoring or suppressing evidence 
that points away from guilt."81 

Tunnel vision begins at early 
stages of case processing and may 
involve a hunch or feeling about a 
suspect,82 but it becomes ever more 
salient when police conduct what 
is known as the pre-interrogation 
interview, or "Behavioral Analysis 
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Interview," to determine deception 
on the part of a suspect. 83 This 
process involves a focus on behavior
al cues that indicate deception. Of 
course, police are trained to assess 
various behavioral cues to assist in 
their determinations.84 However, re
search has shown that various cues 
police are trained to look for, such as 
suspect fidgeting and avoiding eye 
contact by the suspect, are not neces
sarily reliable cues and may not be 
correct indicators of deception at 
all.85 An additional consideration is 
the confidence police feel in the 
accuracy of their assessments. An 
extant body of literature has ad
dressed this issue, often finding that 
trained law enforcement personnel 
are not much better,. if at all, at 
detecting deception than the layper
son.86 Nevertheless, the goal of the 
pre-interrogation is to determine a 
suspect's guilt. 

This fact distinguishes police 
interviews from interrogations. An 
interview is designed to obtain infor
mation that leads to fact-finding and 
ultimately the truth, whereas an in
terrogation is designed to elicit a con
fession of guilt. 87 The confession, as 
police are made aware, is one of the 
best pieces of evidence used by the 
prosecutor in the courtroom, thereby 
making the confession an important 
goal of investigation.88 Unfortunately, 
the interrogation, designed as a psy
chologically coercive and manipula
tive technique, leads not only the 
guilty to confess, but also the inno
cent. The existence of false confes
sions due to psychologically coercive 
police interrogations is well docu
mented.89 The fallibility of eyewit
ness identification evidence has also 
been documented extensively.90 

The police conduct eyewitness 
identification procedures, otherwise 

known as line-ups. In a simultaneous 
line-up, traditionally used by police 
departments, several line-up mem
bers, including the suspect, are 
shown to a witness all at once.91 A 
variety of factors are linked to mis
taken eyewitness identification er
rors, usually falling under system 
variables or estimator variables. Esti
mator variables are those not con
trolled by our criminal justice system, 
such as environmental conditions 
during the criminal event, stress 
experienced by a witness, and impact 
of cross-race identification on the 
witness. System variables are those 
controlled by the legal system, in
cluding the line-up presentation 
method used with witnesses, line
up instructions provided by the po
lice, and techniques employed by 
investi~ators who interview wit
nesses. 2 Similar to the confession, 
the police use the line-up to establish 
guilt but the procedures used to 
administer line-ups can influence 
witnesses. All of these factors lead 
to a high rate of mistaken eyewitness 
identifications, and eyewitness testi
mony is responsible for more wrong
ful convictions than any other type of 
evidence. 93 

The fallibility of eyewitness testi
mony, then, is well understood.94 

Police line-ups, for example, invite 
error if not properly structured.95 

Eyewitnesses are more likely to mis
identify a person £,erceived to have a 
different "race." Fallibility may 
lead to false convictions when police 
are consciously or unconsciously mo
tivated to maximize convictions. 

The problems associated with 
confession evidence and eyewitness 
identification evidence are therefore 
twofold: that evidence widely 
thought of as reliable is fallible, and 
that police investigations are used to 
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confirm suspect guilt rather than 
obtain the truth. 

B. Incentives of Forensic Scientists97 

It is relatively easy.. to observe 
whether a forensic scientist's work 
supports the police or prosecution 
theory in a case. It is relatively diffi
cult to observe whether a forensic 
scientist's work includes errors. 
Thus, one-sided incentives to help 
secure convictions would create a 
multi task problem in forensic science. 
Unfortunately, forensic scientists do 
often have an incentive to produce 
results that support the police or 
prosecution theory.98 It might seem 
hard to act on this incentive without 
openly cheating by, say, falsifying 
scientific data. But the incentives of 
forensic scientist can and do influence 
the content of their scientific analyses 
even when they do not try to cheat.99 

Three underappreciated facts help to 
explain why. 

First, forensic science depends 
greatly on subjective judgment. Even 
fingerprint examination and DNA 
typin~ often involve subjective judg
ment. 00 Second, as an important 
study by the National Academy of 
Sciences notes, "Most forensic science 
methods, programs, and evidence are 
within the regulatory province of 
state and local law enforcement enti
ties or are covered by statutes and 
rules governing state judicial pro
ceedings."101 (We will follow com
mon practice by referring to this 
report as the "NAS report.") This 
tends to produce in crime labs an 
incentive similar to that of the police 
to find evidence inculpating police 
suspects. "Forensic scientists who sit 
administratively in law enforcement 
agencies or· prosecutors' offices, or 
who are hired by those units, are 

subject to a general risk of bias." 
102 

Third, forensic evidence is generally 
examined by one crime lab only, 
creating a kind of monopoly on the 
examination and interpretation of 
such evidence. 

According to the NAS report, the 
decision to declare a "match" is sub
jective in many forensic-science disci
plines. (The NAS report discusses the 
variety of terms used to describe what 
is commonly thought of as "match
ing."103) These disciplines include 
"impression evidence" such as shoe
prints and tire tracks, tool marks and 
firearms identification (the latter com
monly called "ballistics"), traditional 
hair microscopy, the handwriting 
comparisons of questioned document 
examiners, bloodstain pattern analy
sis, and fingerprint examinations. 

Forensic scientists do not chal
lenge the notion that most disciplines 
are subjective. R. G. Nichols, for 
example, views subjective judgment 
as a scientific method in firearms and 
tool mark identification. The stan
dard techniques of his discipline are 
"rooted in firm scientific founda
tions" and "critically studied accord
ing to the precepts of the scientific 
method," he says. And yet "the 
interpretation of individualization/ 
identification is subjective in nat
ure ... and based on the examiner's 
training and experience."104 

It may be surprising that finger
print examination is largely a subjec
tive enterprise. The subjective element 
is modest, perhaps inconsequential, 
when the two images being compared 
are both clear and distinct. (Typically, 
one is a rolled print taken in a police 
station and the other a latent print, 
which is a print that is not visible to 
the human eye, lifted from the crime 
scene.) But most latent prints are not 
clear and distinct. 
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Figure 1 illustrates. The clear and 
distinct image ort the left is a rolled 
print taken from Brandon Mayfield 
by law enforcement officers. The un
clear and indistinct image on the right 
is latent print taken from the scene of 
the 2004 Madrid train bombing. In 
2004, the FBI declared a "100 percent 
match" of Mayfield to the latent lifted 
from the Madrid crime scene. The 
Spanish authorities objected to this 
identification. They seem to have 
been correct as the FBI later withdrew 
its identification and released May
field.105 The Mayfield error is one of a 
growing list of known false positive 
fingerprint errors.106 

The NAS excludes "nuclear DNA 
analysis" from its list of subjective 
disciplines. However, "DNA tests 
sometimes produce ambiguous re
sults that are subject to multiple inter
pretations" and "[w]hen interpreting 
ambiguous results ... human analysts 
rely heavily on subjective judgments 
to distinguish signal from noise, ex
plain anomalies, and account for dis
crepancies."107 Subjective judgment is 
more likely to enter when more than 
one person has contributed to the 
DNA sample, or the sample is con
taminated, degraded, or very small. 

Figure 2 illustrates unambiguous 
DNA evidence. The biological sam
ple is prepared and run through a 
genetic analyzer, which produces 
data that is represented as an electro
pherogram- a graphic representa
tion of the results-which is then 
interpreted by a forensic scientist. 
As Figure 2 reveals, an electrophero
gram is a squiggly line. The figure 
shows only 3 loci, whereas most 
standard tests in the U.S. examine 
13 loci. In an article on psychological 
aspects of forensic identification evi
dence, from where Figures 2 and 3 
are drawn, William Thompson and 
Simon Cole explain: 

As can be seen, tile profile of Suspect 3 
corresponds completely to that of the crime 
scene sample, hence it is a match that 
indicates Suspect 3 is a possible source of the 
blood at the crime scene. Suspects 1, 2, and 4 
are eliminated as possible sources because 
one or more of their alleles differs from the 
crime sample. 108 

Figure 3 illustrates some of the 
ambiguities that can enter DNA pro
filing when the crime-scene sample 
is degraded, mixed, or small. The 
figure, Thompson and Cole explain, 

shows a comparison between the DNA 
profile of a saliva sample from the skin of a 

Figure 1 Ambiguous and Unambiguous Fingerprint Images. 
The clear and distinct image on the left is a rolled print taken from a suspect by law 
enforcem~nt officers. The unclear and indistinct image on the right is latent print taken 

from a crtme scene by law enforcement officers. FBI examiners declared a "100 percent 
match" between them. 

144 



The Criminal Justice System Creates Incentives for False Convictions 

Blood-n 

Suspect 2 

; OlJ 
4 ,,~,]; 

Suspect3 

I; a 

Suspect. 

.J 
~ 1 

Figure 2 Unambiguous DNA Evidence. 
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The electropherogram of the crime scene evidence is clear and distinct. It matches suspect 
J, who is included as a possible source. Suspects 1. 2, and 4 are clearly excluded. 

st•xua/ assault t'ictim and tire profile of a 
suspt'cl. Experts diffi•rcd Oller whether these 
two profiles matcl1. For example, some 

t'xpt•rts thought the pt•nk lnbeled "12" at· 

locus "0351358" was a true allele, others 

thougl1t it was merely noist' in tire system. 

Thompson and Cole continue: 

Tl1e experts also differed over whether the 

peak labeled "OL allele'· at locus "FGA" was 

a spurious anomaly that could be safely 

ignored, or whether it might be hiding 
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another allele. Wht'n interpreting ambiguous 

results like those shown in [Figure 3] human 

analysts rely heavily on subjective 

judgments to distinguish signal from noise, 

explain anomalies, and account for 

discrepancies.109 

The subjectivity of forensic 
science matters in part because of 
the twofold monopoly in forensic 
science. First, evidence is typically 
examined by one crime lab only.110 In 
this sense, the crime lab receiving a 
bit of evidence has a monopoly on 
examination of that evidence. Sec
ond, that same lab will normally be 
the only one to offer an interpretation 
of the results of the examination it 
performs. No other experts in foren
sic science will be asked to judge 
what the evidence means. Typically, 
only the prosecution will have expert 
witnesses testifying on forensic evi
dence, as most defendants are indi
gent and do not have funds to obtain 
expert witnesses.111 Monopoly in ex
aminations may allow errors and 
even fraud to go undetected. Mono-

poly in interpretation may allow false 
interpretations to go unchallenged 
and alternative hypotheses to go 
unexamined. If forensic scientists 
have any biases or incentives toward 
conviction, the subjectivity of foren
sic science and the monopoly status 
of the crime lab will give such 
incentives scope to operate. Organiz
ing crime labs under law enforce
ment creates such biases and 
incentives. 

We noted above that most crime 
labs are governed by the police, 
creating a risk of bias. The National 
Academy of Sciences 2009 report 
states, "Forensic scientists who sit 
administratively in law enforcement 
agencies or prosecutors' offices, or 
who are hired by those units, are 
subject to a general risk of bias."112 

John Kelly and Philip Wearne quote 
an illustrative comment of "one lab 
veteran" at the FBI: "People say 
we're tainted for the prosecution. 
Hell, that's what we do! We get our 
evidence and present it for the pro
secution."113 Evan Hodge, a former 
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Figure 3 Ambiguous DNA Evidence. 
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The electropherogram of the crime scene evidence is not clear and distinct. It is not clear 
whether the suspect should be included or excluded as a possible source. 
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Firearms-Toolmarks Unit chief at the 
FBI laboratory, wrote an article on 
"Guarding Against Error" that may 
help to suggest how bias can be a 
specific cause of error. As Kelly and 
Weame retell Hodge's story, a police 
inspector took 

a 1911A1-model .45- caliber pistol to a lab 
for confirmation that it was a murder 
weapon. "We know this guy shot the victim 
and this is the gun he used," the examiner 
was told. "All we want you to do is confirm 

what we already know so we can get the 
scumbag off the street. We will wait. How 

quick can you do it?" The examiner gave 
them their instant identification. The suspect 
confessed and led the police to a second 
pistol, also a .45, also a 1911A1 model, 
which Jab tests demonstrated was the real 
murder weapon: 

"We all do this (give in to investiga
tive pressure) to one extent or an
other," Evan Hodge admits, arguing 
that the only solution is to remove 
the sources of it from the laboratory 
completely.114 

The important FBI fingerprint 
expert Bruce Budowle and his co
authors report, "a latent print exam
iner tends to approach the compar
ison to ·make an ident,' rather than to 
attempt to exclude." 115 This quoted 
statement is surprising. The authors 
do not seem to recognize that it 
expresses a strong and inappropriate 
bias. Nor was the article just one, 
perhaps aberrant, opinion that hap
pened to get in print. The opening 
paragraph says: 

!11 rt'spo11St' to tlu• misidmtification of a 
/atmt print, senior mnnagement of tile FBI 
lAboratory tasked a tlm•NIIL'mber re·view 
committt'e to evaluate tlte fundamental basis 
for tire sm•nce of friction ridgt skin 
impression pattem analysis and to 
n•commmd researc/1 to bt considered to test, 

what• nect·ssary, the ltypotheSI.'S tltnt form 

tltt· bast's t~{ tit is discipli11e. 116 

Thus, the statement must be viewed 
as authoritative. 

Funding crime labs through 
court-assessed fees creates another 
channel for bias to enter crime lab 
analyses. In jurisdictions with this 
practice the crime lab recei\'es a 
sum of money for each conviction of 
a given type. Ray Wickenheiser says, 
"Collection of court costs is the only 
stable source of funding for the 
Acadiana Crime Lab. $10 is received 
for each guilty plea or verdict from 
each speeding ticket, and $50 from 
each OWl (Driving While Impaired) 
and drug offense."117 In Broward 
County, Florida, "Monies deposited 
in the Trust Fund are principally 
court costs assessed upon conviction 
of driving or boating under the 
influence ($50) or selling, manufac
turing, delivery, or possession of a 
controlled substance ($100)." 118 

Several state statutory schemes 
require defendants to pay crime la
boratory fees upon conviction. North 
Carolina General Statutes require, 
"[f]or the services of" the state or 
local crime lab, that judges in criminal 
cases assess a $600 fee to be charged 
"upon conviction" and remitted to 
the law enforcement agency contain
ing the lab whenever that lab "per
formed DNA analysis of the crime, 
tests of bodily fluids of the defendant 
for the presence of alcohol or con
trolled substances, or analysis of 
any controlled substance possessed 
by the defendant or the defendant's 
agent."119 Illinois crime labs receive 
fees upon convictions for sex of
fenses, controlled substance offenses, 
and those involving driving under 
the influence.120 Mississippi statues 
require crime Ia bora tory fees for 
various conviction types, including 
arson, aiding suicide, and driving 
while intoxicated.121 Similar provisions 
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exist in Alabama, New Mexico, Ken
tucky, New Jersey, Virginia, and, until 
recently, Michigan.122 

Other states have broadened the 
scope even further. Washington sta
tutes require a $100 crime lab fee for 
any conviction that involves lab ana
lysis.123 Kansas statutes require offen
ders "to pay a separate court cost of 
$400 for every individual offense if 
forensic science or laboratory services 
or forensic computer examination 
services are provided in connection 
with the investigation."124 In addition 
to those already listed, the following 
states also require crime lab fees in 
connection with various conviction 
types: Arizona, California, Missouri, 
Tennessee, and Wisconsin.125 

Glen Whitman and Roger Koppl 
point out that "the very choice to 
submit a suspect's sample to the lab 
makes the lab more inclined (than it 
would be otherwise) to announce a 
match, indicating that the suspect is 
guilty."126 The forensic scientist must 
evaluate ambiguous evidence, but 
give, generally, a binary judgment 
that the evidence does or does not 
match. Whitman and Koppl explain 
why the probabilities given in DNA 
testimony are not usually an excep
tion to this binary nature of forensic
science testimony.127 In this situation, 
even the most rational scientist must 
choose what to say. The choice will 
usually be influenced by scientific 
analysis done in the crime lab. But if 
the evidence is ambiguous, as it often 
is, then two other factors matter even 
for perfectly rational forensic scien
tists. The scientist is more likely to 
inculpate the defendant (1) the higher 
the forensic scientist's "prior" prob
ability of guilt, which is the probabil
ity before the forensic evidence is 
examined, and (2) the weaker the 
scientist's desire is to avoid convicting 

the innocent relative to her desire to 
convict the guilty. 

C. Incentives of Prosecutors 

It is relatively difficult to observe 
whether a prosecutor's work pro
duced a false conviction. Thus, one
sided incentives to convict would 
create a multitask problem in the 
prosecution of crimes. Unfortunately, 
prosecutors have strong incentives to 
produce convictions. 

Police incentives are clear in that 
they are held to performance mea
sures of efficiency. (As discussed ear
lier, police incentives include crime 
rates, number of arrests, response 
time, and crime clearance rates.) The 
police are also held accountable to the 
prosecutors who must build their 
cases based on the evidence provided 
by the police. Prosecutors face even 
stronger incentives when it comes to 
clearing cases. The prosecutor should 
act as the "minister of justice," ensur
ing that justice is ultimately served. 
As the American Bar Association 
(ABA) notes, "A prosecutor has the 
responsibility of a minister of justice 
and not simply that of an advo
cate."128 The prosecutor has a consti
tutional duty to act as "neutral and 
detached magistrate."129 Much like 
the police, however, prosecutor per
formance is often measured by con
viction rates.130 

The strong value placed on con
victions and the pressures faced by 
prosecutors to secure confessions is 
linked to a concept known as "con
viction psychology," whereby the 
goal of obtaining convictions out
weighs the _poal of seeing that justice 
is servedP Tunnel vision also plays 
an important part in this process. 
Tunnel vision is evident in the var
ious stages of a police investigation 
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but it also extends to the prosecution 
of a case. Prosecutors receive evi
dence from police supporting a sus
pect's guilt but they don't always see 
all of the evidence, at times missing 
refuting evidence or information 
about other suspects. Convinced of 
a suspect's guilt, the prosecutor uses 
this evidence to secure a conviction 
against the presumably guilty defen
dant, whether via a guilty plea or, in 
rare cases, trial. To the prosecutor, 
therefore, the conviction typically 
represents justice.132 

Addressing this issue in a larger 
context, retired Supreme Court Jus
tice John Paul Stevens has discussed 
the skewed incentive structure of the 
prosecutor's office. In his 2 May 2011 
speech to the Equal Justice Initiative, 
an organization that provides repre
sentation for indigent offenders who 
have been treated unjustly by the 
criminal justice system, Justice Ste
vens criticized the Court for its deci
sion to overturn a jury's $14 million 
award to a man who spent 14 years 
on death row because prosecutors 
repeatedly failed to turn over evi
dence that would have exonerated 
him (Connick v. Thompson, No. 09-571 
[March 29, 2011]). Stevens stated that 
the problem is inherent in a criminal 
justice system where judges and 
prosecutors are elected on tough
on-crime platforms. The pressure to 
obtain convictions becomes para
mount in the crime control platform 
strongly advocated by Richard Nixon 
and "creates a problem of imbal
anced incentives that ought to be 
addressed on the state and national 
level."1

3..
1 Indeed, researchers on this 

topic have come to similar conclu
sions. According to Jane Moriarity, 
"protecting the innocent from con
viction does not stand on equal foot
ing with convicting the guilty-it is 

doubtful that any elected prosecutor 
campaigned on the notion of cases he 
did not prosecute."134 In addition to 
these political pressures, financial 
incentives exacerbate the problem. 

The general incentive to convict 
may create a specific incentive to 
overcharge. Earlier, we quoted Bar
kow saying, "Prosecutors have an 
interest in making the consequences 
of convictions harsh because that 
gives them greater bargaining lever
age to obtain pleas." It seems reason
able to suggest that overcharging may 
be a tool to help prosecutors secure 
convictions through plea bargains. 

Research has described the impor
tance of convictions in determining 
promotions for prosecutors. 135 In
deed, according to Daniel Medwed, 
although prosecutors do not receive 
money per conviction, "inducements 
are implicit in a system where 
promotions are contingent on one's 
ability to garner convictions."136 

However, it isn't completely true that 
prosecutors aren't rewarded finan
cially per conviction. In 2010, one 
district attorney in Colorado decided 
to award bonuses to prosecutors 
based on their number of convictions. 
More specifically, District Attorney 
Carol Chambers implemented a sys
tem of financial rewards whereby 
prosecutors who take at least five 
cases per year to trial and secure a 
70% felony conviction rate are re
warded with monetary bonuses.137 A 
financial-based incentive structure 
such as this one provides an even 
stronger impetus for prosecutors to 
win cases. 

D. ltrcentives of Defense Counsel 

The resources and incentives of pub
lic defenders do not provide sufficient 
counterweight to the pro-conviction 
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incentives of police, forensic scien
tists, and prosecutors. There is a sharp 
asymmetry between the duties of 
prosecutors in criminal cases and 
those of defense counsel. As we 
have noted, a prosecutor has a con
stitutional duty to act as "neutral and 
detached magistrate." The Supreme 
Court has said: 

The United States Attorney is the 
representative not of an ordinary party to a 
controversy, but of a sovereignty whose 
obligation to govern impartially is as 
compelling as its obligation to govern at all; 
and whose interest, therefore, in a criminal 
prosecution is not that it shall win a case, 
but that justice shall be done. As such, he is 
in a peculiar and very definite sense the 
servant of the law, the twofold aim of which 
is that fsuilt slulll not escape or innocence 
suffer. 1 

The constitutional duty of defense 
counsel, by contrast, is entirely one
sided. Defense counsel has a constitu
tional duty of "vigorous and effective 
advocacy" for its client.139 Thus, any 
public defender has a duty to mount a 
vigorous defense for each of his or her 
clients. Far from supporting this goal, 
however, the incentives of public 
defenders tend to encourage· plea 
bargaining and a less than vigorous 
defense. 

The indigent defendant has a con
stitutional right to free reRresentation 
in criminal proceedings. 40 However, 
methods of providing this fundamen
tal representation to indigent clients 
vary by jurisdiction. Three systems 
are currently used: public defender 
programs, contract defense pro
grams, and assigned counsel pro
grams. Lacking in all three systems 
is an incentive to provide the best 
defense possible for the indigent de
fendant and present in all three is a 
strong incentive to plea bargain. 

However, the remammg incentives 
vary. We will examine the incentive 
structure of all three systems. 

Public defender programs provide 
free lawyers to defendants in their 
jurisdictions who cannot afford re
presentation in criminal proceedings. 
We assume that most criminal defen
dants want to be exonerated or, at 
best, to be faced with the least puni
tive criminal sanction. We also be
lieve, as Steven Schulhofer and David 
Friedman posit, that most defenders 
are concerned with protecting the 
rights of indigent criminal defen
dants.141 However, there are conflicts 
between individual and institutional 
incentives for public defenders. To 
place this argument in the proper 
context, we should first consider 
where public defender resources 
come from. 

Most public defender organiza
tions are funded by their adver
sary-the state. Therefore, Chief 
Defenders must often prioritize their 
resources to accommodate the con
cerns of the court and the govern
ment, which provide the funding to 
run public defender organizations. 
Perhaps this clarifies the tension 
between individual and institutional 
incentives. For example, as Schulho
fer and Friedman point out, the 
public defender who wishes to dis
tinguish herself by building a strong 
reputation, possibly to pave the way 
to another career, is often met with 
systematic resistance to spending 
time and resources on cases.142 In
stitutional concerns create an incen
tive to move cases through the 
system expeditiously and conserve 
resources-not an incentive to serve 
justice. Indeed, the effects of high 
caseloads coupled with budgetary 
considerations were documented 
long ago in a notable study of the 
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Legal Aid Society of New York. 
Michael McConville and Chester 
Mirsky found that the increasing 
workloads of the 1970s and reduced 
staff led to a strong emphasis on 
moving cases through the system 
quickly through guilty pleas.143 

Schulhofer and Friedman point out 
those public defenders that exercise 
their adversarial role and put forth 
full efforts are even met at times with 
punishment, as was the case with an 
Atlanta public defender who was 
demoted because she filed a motion 
requesting the court to assi§t' her no 
more than six cases daily. 1 

Skewed incentives are also pro-
blematic within a contract defense 
program. Contract defense pro-
grams, less commonly used, com
prise lawyers and law firms who 
handle indigent criminal cases in 
exchange for a fee. To further clarify, 
these attorneys are paid either a 
global fee, which is an annual pay
ment for handling all cases of a 
specific class, or an individual fee, 
which is a fee per each case. In this 
system, lawyers and law firms have a 
seemingly strong incentive to avoid a 
defense that requires anything be
yond the minimum service. As 
Schulhofer and Friedman state, the 
system of global and individual fees 
creates a "powerful disincentive to 
invest time and resources in his 
indigent cases."145 This is a for-profit 
business, meaning that any money 
saved by cutting corners is money 
in the pockets of the attorneys. In his 
analysis of legal disparities in capital 
punishment in Texas, Scott Phillips 
also describes the conflict caused 
by a flat fee payment system. Citing 
the American Bar Association (1992), 
Phillips notes that "the possible 
effect of such rates is to discourage 
lawyers from doing more than what 

is minimally necessary to qualify for 
the flat payment."146 

Furthermore, monetary incenti\·es 
are problematic in assigned counsel 
programs. In an assigned counsel 
program, the judge presiding over a 
criminal case appoints a lawyer to 
handle an indigent client's defense 
on a case-by-case basis. Almost all 
members admitted to the State's Bar 
are required to participate in the 
assigned counsel system, though 
some jurisdictions require members 
to have a certain number of years and 
experience in criminal courts. Hence, 
the problem-many attorneys don't 
want to serve as assigned counsel in 
indigent cases. They are paid flat 
fees, which usually have very low 
caps on fee maximums, or hourly 
wages, which are often quite low and 
historically have not been enough to 
cover basic overhead costs, such as 
rent, secretarial needs, and other 
operational costs. u; The financial 
incentive produced by this system is 
therefore twofold: low rates and fee 
caps disincentivize maximum case 
efforts by attorneys assigned to these 
cases and, less commonly, higher 
hourly rates and jurisdictions with 
no fee caps will incentivize just the 
opposite--- maximum efforts to 
lengthen litigation. 14

R 

Phillips directs attention to an 
additional financial conflict inherent 
to the appointed counsel system. 
According to Phillips, the defense 
has to balance the goal of providing 
a vigorous defense with their con
cerns of future income.149 He is 
referring to defense counsel's rela
tionship with judges, who make the 
ultimate decisions on whom to ap
point to a criminal case. Concerned 
about insuring steady work, defense 
attorneys in this system have to stay 
in the good graces of criminal court 
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judges. As one defense attorney ex
plained, "An attorney who files a lot 
of motions and asks a lot of questions 
creates a problem for the judges. You 
tick off the judge and don't get any 
more appointments."150 

The present system of indigent 
defense provides few incentives for 
defense attorneys to fully advocate 
for the best interests of their clients. 
In their discussion of the benefits of a 
free-market approach to defense law
yering for indigent criminal defen
dants, Schulhofer and Friedman 
suggest that better incentives are 

needed to align the interests of the 
indigent defendant and his client.151 

In the wider context, it appears that 
flawed incentives exist systemically 
in our existing criminal justice sys
tem so that the goal of justice has 
somehow gotten lost. Unfortunately, 
the incentives of public defenders do 
not always encourage them to mount 
a vigorous defense. Weak incentives 
often combine with thin resources to 
make it even less likely that good 
lawyering can compensate for flaws 
elsewhere in the system. 

We Need Structural Change 

We have identified misaligned incen
tives in the criminal justice system. As 
we noted in our introduction, our 
survey is neither complete nor com
prehensive. We have shown, how
ever, that the problem is real, 
systemic, and important. It is a struc
tural problem. Structural problems 
require structural solutions. Many 
changes have been proposed includ
ing taping suspect interviews, 152 a 
voucher system for indigent de
fense, 153 enhancing the defense right 
to expertise, 154 separatin~ crime labs 
from law enforcement,15 eliminating 
the snitch system,l56 "sequential un
masking" in forensic testing, 157 re
dundant forensic-science testing,158 

and privatization of crime labs.159 

Suggestions for reform in policing 
include changing the perception of 
the police as a branch of criminal 
justice to an agency of the municipal 
government, similar to the innovation 
in Charlotte-Mecklenburg, North 
Carolina, 160 and broadening mea
sures of police performance to ac
count for all dimensions of 

policing.161 To counter the strong 
emphasis placed on convictions, 
Medwed suggests the implementa
tion of prosecutorial innocence units, 
organized similarly to other specia
lized units such as sex crimes and 
cyber crimes, to facilitate the exonera
tion and release of those wrongfully 
convicted .162 

These proposals and others should 
be considered. It seems fair to say, 
however, that there has been inade
quate research on the topic. We do not 
fully understand what structural 
changes would best align the incen
tives of criminal justice professionals 
with the overarching goal of justice. 
Thus more research is required. 

Researchers should consider not 
only what reforms might improve 
the system, but what obstacles might 
exist to implementing such reforms. 
Barkow provides a good example. 
She notes gloomily that "the current 
politics of criminal law make big 
changes tough to envision" in part 
because "prosecutorial and law en
forcement ... powers will fight any 
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efforts that they see as undermining 
their ability to win cases."163 Nor is 
there complete agreement on the 
basics of reform. 

The dominant view on forensic
science reform, for example, seems to 
favor use of oversight and hierar
chy.164 Cole explicitly favors "a 'hier
archical' model in which a 
'knowledge elite' of researchers ex
erts control over practitioners."165 In 
this scenario the knowledge elite 
decides what is acceptable practice 
and practitioners are to follow in
structions rather than using their 
own judgment about what makes 
sense in a given case. 

Koppl has challenged Cole's pro
posal, partly on the grounds that 
"hierarchy does not eliminate discre
tion."166 He has proposed random 
redundant testing to help ensure 
that no lab has a secure monopoly 
on the evaluation of evidence in its 
jurisdiction. In his 2005 study, Koppl 
outlines his suite of forensic science 
reforms. In a more recent article, 
Koppl argues, "A defense right to 
forensic expertise is the single best 
way to reduce the incidence of false 
and misleading forensic science testi
mony."167 Cowan and Koppl explain 
why competition among experts cre
ates incentives for the disclosure of 
information, including information 
on the strengths and weaknesses of 
the forensic-science evidence . pre
sented in court. This approach accepts 
the unfortunate fact that experts may 
be biased and seeks to leverage such 
bias to generate improved overall 
outcomes.168 "Although it is impor
tant to attempt to reduce bias," Koppl 
explains, all measures to do so "are 
incomplete. The remaining biases 
should also be leveraged by pitting 
one expert against the other. We need 
checks and balances."169 

In crafting proposals for structural 
change, we should bear in mind the 
political catechism of James Madison: 

The interest of the man must be connected 

with the constitution~~/ rights of the place. It 

may be a reflection on human nature, that 

such devices should be necessan1 to control 
the abuses of government. But what is 
government itself, but the greatest of all 
reflections on human nature? If men were 

angels, no government would be necessary. 

If angels were to govern men, neither 
external nor internal controls on 

government would be necessary. 170 

Many structural features of the 
American criminal justice system to
day seem to have been designed for 
divine creatures, not humans. We 
need to design a system that can be 
run by human beings for human 
beings. We need a criminal justice 
system for humans, not angels. 

In McNabb v. United States (1943), 

the Supreme Court recognized the 
necessity of structural safeguards 
against error in the criminal justice 
system: 

A democratic society, in which respect for 
the dignity of all men is central, naturally 
guards agailrst the misuse of the law 
enforcemml process. Zeal in tracking down 
crime is not in itself an assurance of 

soberness of judgment. Disinterestedness in 
law enforcement does not alone prevent 
disregard of cherished liberties. Experience 

lias therefore counseled that safeguards must 
be provided ngainst tlte dangers of the 
ovtorzealous as well as the despotic. The 

awful instruments of the crimin~~l law 
cannot be entrusted to a single functionary. 
The complicated process of criminal justice is 
therefore divided into different parts, 
responsibility for which is separately vested 
in the various participants upon whom the 
criminal law relies for its vindication. 171 

In this statement Justice Frankfurter 
recognizes that criminal justice per
sonnel are human beings and not 
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divine creatures. Even the most con
scientious actor may be led into 
error by "zeal." To reduce the risk of 
injustice, the system is "divided into 
different parts" with responsibility for 
distinct pieces resting with distinct 
persons. We have examined · here 
how, in effect, poorly designed incen-

tives may misdirect the human zeal of 
criminal justice personnel and create 
injustices in spite of the divisions 
within the system. We must study 
these incentives scientifically and re
vise them judiciously if the criminal 
law is to have what Frankfurter called 
"its vindication." 

Notes 

[We thank David Friedman, Richard A. 
Posner, Michael Risinger, Michael Saks, 
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comments on earlier drafts. We thank 
Jonathan Jacobs for encouragement and 
for many suggestions that greatly im
proved our exposition.] 
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